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BULE  I. 

1.  In  preparing  transcripts  of  reoords,  in  causes  appealed  to  this 
Court,  derlcB  of  lower  courts  must  observe  the  following  requirements: 

First — Such  transcripts  should  be  written  in  a  fair,  legible  hand,  on 
good,  strong  paper  (the  latter  having  a  double  margin  on  each  page 
thereof),  and  the  various  parts  should  be  securely  ftotened  together. 

Second— The  dlfTerent  portions  of  a  record  should  be  made  to 
appear  in  the  order  of  their  respective  filing. 

ITiirci— Provided,  however,  that  when  the  reoords  of  one  or  more 
other  suits  are  introduced  as  evidence  in  a  cause,  such  records  should 
appear  in  the  transcript  distinct  from,  and  subsequent  in  order  to,  the 
rest  of  the  record  of  the  principal  suit 

Fourth—The  transcript  should  show  for  which  party  to  the  suit 
each  witness  is  sworn,  and  by  which  party  each  document  or  record  is 
offered  in  evidence. 

Mfth-'^o  one  document  should  be  copied  twice  in  the  transcripti 

Sixth— An  accurate  alphabetical  index  should  be  attached  to  and 
form  part  of  each  transcript,  affording  reference  to  particular  pages  of 
the  same  (and  with  proper  designations  or  words  of  description)  for  the 
several  pleadings,  processes,  and  orders  in  the  suit;  for  the  depositions 
and  testimony  of  each  witness  by  name  (and  not  by  general  reference 
to  testimony);  for  the  note  of  evidence;  and  for  each  document,  giving 
the  latter  its  correct  title,  or  some  sufficient  designation  showing  its 
nature  and  character,  (and  not  merely  by  the  letters,  marks,  or  figures 
indorsed  thereon). 

Seventh— TroYided,  that  when  records  of  other  suits  are  included 
in  the  transcripts,  as  indicated  above  in  the  third  requirement,  a  like 
index  to  each  of  such  records  should  follow  the  general  index. 

2.  Any  neglect  or  omission  to  observe  this  rule  strictly,  will  sub- 
ject derks,  as  aforesaid,  to  the  cost  of  repairing  such  neglect  or  omis- 
sion. 


TiU  RULES  OF  THE  SUPBEME  OOUBT. 

BXJLE  IL 

The  party  applying  for  the  filing  of  a  tranBcript  of  the  reoord  in  a 
cause  in  this  Court,  must  flrat  tender  to  the  derk  his  bond,  idth  satis* 
factory  secuiity,  in  the  sum  of  fifty  dollars,  for  the  payment  of  such 
fees  as  may  accrue  to  the  derk,  or  deposit  with  the  latter,  in  place  of 
such  bond,  the  sum  of  twenty  dollars. 

BXJIiE  m. 

1.  Gases  will  be  docketed  in  the  order  of  their  filing. 

2.  Pursuant  to  Acts  No.  17,  of  the  laws  of  1876,  and  No.  22,  of  1878, 
the  derk  will  keep  a  Summary  Docket,  but  will  enter  causes  therdn  only 

on  the  formal  application  of  counsel  in  writing,  stating  the  facts  en- 
titling such  causes  to  a  summary  trial,  and  he  will  so  enter  them  in  the 
order  of  such  application. 

8.  Whenever  it  shall  be  made  to  appear  to  the  Court  that  a  case 
has  been  improperly  caused  by  oounsd  to  be  placed  upon  the  Summary 
Docket,  the  same  shall  thereupon  be  transferred  to  the  Ordinary  Docket, 
and  entered  at  the  foot  thereof. 

liULE  IV. 

1.  Only  counsel  engaged  in  a  cause  will  be  allowed  to  withdraw  the; 
record  of  the  same  from  the  clerk's  office,  and  then  not  until  the  ezpira-* 
tion  of  the  three  days  allowed  by  law  within  which  motions  to  dismiss 
may  be  file^. 

2.  Becords  shall,  in  all  cases,  be  receipted  for  on  withdrawal  They 
should  be  returned  to  the  office  within  a  reasonable  time,  and  must  be 
so  returned  on  the  requisition  of  the  derk. 

8.  No  record  shall  be  withdrawn  from  the  clerk's  office  after  final 
decree  therein  made  has  become  executory,  except  upon  written  appli- 
cation to  the  Court  therefor,  and  the  order  of  the  Court  made  thereon. 

^  Whenever  the  transcript  of  appeal,  which  has  been  ffied  in  the 
clerk's  office  of  this  Court,  is  lost,  mislaid,  or  has  been  removed  from 
that  office,  either  party  to  said  appeal  may  supply  its  place  by  another 
transcript,  which  shall  be  considered  as  ffied  of  the  same  date  as  the 
filing  of  the  lost,  mislaid,  or  removed  transcript:  and  any  cause  in 
which  such  substituted  transcript  shall  be  filed,  will  be  heard  in  its 
regular  place  on  the  calendar,  notwithstanding  the  absence  of  the  tran- 
script first  ffied  in  this  Court 

BULE  V. 

Court  will  be  held  every  day  of  each  alternate  week  of  the  session. 

BULE  VL 

1.  On  Monday  of  eadi  court  week  cases  ?rill  be  called  and  fixed 
for  the  next  court  week: — ^three  for  Monday,*and  eight  for.  every  other 
day;  provided  however,  if  there  be  causes  entitied  to  a  place  on  the 
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Summary  Docket,  fifteen  of  tbem  shall  be  called  and  fixed  for  Tuesday, 
and  the  same  number  (if  there  be  so  many)  shall  be  fixed  for  each  suc- 
ceeding day,  until  the  Summary  causes  are  exhausted.  These  <;ases 
shall  be  properly  posted  by  the  derk,  by  eleven  o'clock  of  the  next  day, 
Which  shall  be  notice  to  all  parties.  (This  portion  of  the  rule  will  not 
apply  in  country  terms,  during  the  pendency  of  which  cases  will  be 
called  and  tried  continuously,  in  the  order  in  which  they  are  filed). 

2.  Before  the  calling  of  cases,  opportunity  will  be  given  counsel  to 
have  any  cause  entitled  to  preference,  but  not  to  entry  in  the  Summary 
I>ocket,  made  subject,  on  motion,  to  be  called  and  fixed  for  trial. 

8.    All  cases  which  have  not  been  submitted  to  the  Court,  after 

having  been  twice  duly  called  for  trial,  shall  be  removed  from  the 

docket  and  placed  upon  a  docket  to  be  called  the  Delay  Docket,  and 

shall  not  be  again  put  upon  the  Trial  Docket,  except  on  motion  and 

leave  granted  thereon.  

RULE  VIL 

1.  Within  six  days  after  any  cause  shall  be  fixed  for  trial,  the 
appellant  shall  file  with  the  clerk  a  printed  brief  or  abstract  of  the 
cause,  containing  the  substance  of  all  the  material  pleadings,  facts,  and 
documents  (referring  particularly  to  the  pages  of  the  record  where  they 
may  be  found),  and  an  accurate  reference  to  the  points  of  law  and 
authorities  upon  which  he  relies.  Ten  copies  thereof  to  be  furnished 
and  filed  with  the  clerk;  one  for  the  opposite  counsel,  and  the  remainder 
for  the  use  of  the  Court. 

2.  Within  twelve  days  after  the  fixing  of  a  cause,  the  appellee  shall 
also  file  ten  copies  of  a  similar  brief,  embodying  the  requirements  set 
forth  in  regard  to  the  appellant. 

3.  No  cause  shall  be  heard  unless  one  at  least  of  the  parties  has 
complied  with  the  foregoing  sections  of  this  rule,  and  if  neither  party 
has  so  complied,  the  case  shall  be  continued  and  go  to  the  foot  of  the 
docket  If  only  one  party  has  complied,  he  may.argue  or  submit  the 
cause,  or  may  decline  to  do  either,  in  which  last  event  the  case  shall  be 
continued  and  go  to  the  foot  of  the  docket,  and  it  is  made  the  duty  of 
the  derk  to  inform  the  Court  on  this  point  when  a  case  is  called  for 
trial. 

4.  If  appellant  has  filed  a  brief  before  the  day  fixed  for  hearing  the 
cause,  but  not  within  six  days  after  it  was  fixed  for  hearing,  and  the 
appellee  has  not  filed  a  brief  at  the  time  the  cause  is  called  for  trial, 
then  the  appellant  may  submit  the  case,  and  the  appellee  may  be  allowed 
five  days  to  file  his  brief,  but  the  case  shall  not  be  orally  argued.  If 
the  appellant  shall  not  have  filed  any  brief  before  the  day  fixed  for  the 
hearing  of  the  cause,  and  the  appellee  has  filed  his  brief  before  the 
opening  of  the  Court  on  that  day,  the  latter  may  argue  or  submit  the 
cause,  or  not  as  he  shaU  prefer,  and  appellant  shall  not  in  that  case  be 
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pennitted  to  argue  orally  the  cause,  if  the  appellee  does  not,  nor  shall 
he  have  time  to  file  a  brief. 

5.  The  clerk  shall  receive  no  brief  in  a  cause,  after  it  is  submitted, 
unless  accompanied  by  a  certificate  in  writing  from  counsel  that  he  has 
delivered  a  copy  to  the  opposite  counsel,  with  the  date  of  such  delivery, 
or  by  a  written  acknowledgment  or  waiver  of  such  delivery  signed  by 
opposite  counsel,  who  shall  have,  upon  application  to  the  Court,  a 
reasonable  time  from  the  date  of  such  delivery  or  waiver  in  whidi  to 
reply;  and  in  such  cases  ten  copies  must  be  filed  by  each  party  as  pre- 
scribed in  the  first  section  of  the  rule. 

6.  All  briefs  in  a  cause  must  be  filed  in  the  clerk's  office,  and  before 
the  opening  of  Court  on  the  day  upon  which  the  cause  is  fixed  for  trial* 

RULE  vin. 

1.  The  original  plaintiff  in  the  lower  court  shall  have  the  right  of 
opening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  Not  more  than  one  hour  will  be  allowed  to  the  counsel  for  each 
side,  except  where  in  special  cases  the  Court,  on  application  made  before 
the  opening  argument  is  begun,  may  otherwise  order.  The  time  not 
consumed  by  one  counsel  will  be  allowed  to  another  on  the  same  side. 

RULE  rx. 

1.  Applications  for  rehearing  must  be  by  petition  filetd  within  the 
legal  delay,  and  must  be  accompanied  by  a  printed  statement  of  all  the 
points  and  authorities  on  which  the  party  founds  his  application.  Addi- 
tional time  for  elaborating  the  argument  on  such  points  and  authorities 
may  be  granted  upon  a  proper  showing,  if  made  before  the  delay 
expiree. 

2.  When  a  petition  for  rehearing  in  any  cause  is  filed,  the  clerk  will 
immediately  enter  it,  with  its  date,  in  the  docket  kept  for  the  purpose, 
and  place  the  record  with  the  decision  and  five  copies  of  the  petition  in 
the  consultation  room. 

3.  When  a  rehearing  is  granted  the  cause  will  be  immediately 
called  and  fixed  with  preference,  and  briefs  will  be  required,  as  in  the 
first  and  second  sections  of  Rule  YII. 

Oral  argument  may  be  granted,  in  the  discretion  of  the  Court,  if 
applied  for  on  motion,  and  four  days  notice  thereof  be  given  to  the 
opposite  counsel. 

.  The  clerk  will  properly  designate  the  cause  on  the  Judges'  docket 
as  being  upon  rehearing,  and  also  the  fact  when  oral  argument  is  to  be 
heard. 

L    Only  one  rehearing  in  any  cause  will  be  granted. 

RULE  X. 

1.  Motions  for  dismissal  of  appeals  shall  be  filed  and  fixed  for  trial 
by  the  clerk  in  his  office.    They  shall  be  so  fixed  for  Monday  of  each 
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court  week,  at  leaet  one  week's  preTious  notice  being  given  by  posting^ 
as  prescribed  in  the  first  section  of  Bule  YL;  but  it  not  tried  on  the  day 
lor  which  they  are  thus  fixed,  th^  shall  be  continued  to  Monday  of  the 
next  court  week. 

2.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on« 
and  on  their  trial  shall  be  argued  only  in  printed  briefis,  which  must 
conform  in  character  and  number  to  the  requirements  stated  in  sections 
first  and  second  of  Bule  YII. 

BULE  XI 

1.  All  motions  made  in  open  Oourt  must  be  offered  before  the  regu- 
lar business  of  the  Court  is  begun  or  after  it  is  dosed. 

2.  Ko  motion  will  be  entertained  unless  it  is  in  writing,  upon  not 
less  than  a  half -sheet  of  paper,  and  with  a  proper  title  indorsed  upon  it. 

8.  All  instructions  to  the  derk  and  agreements  of  counsel,  on  which 
the  Court  is  to  act,  must  be  in  writing  and  duly  filed. 

BULE  XIL 

L  The  Court  will  entertain  no  application  for  a  writ  of  prohibition, 
unless  previous  notice  of  intention  to  make  such  application  shall  have 
been  given  to  the  opposite  party. 

2.  Hereafter  all  writs  of  mandamus  and  prohibition,  and  rules  to 
show  cause,  shall  be  fixed  and  submitted  on  printed  briefs,  and  without 
areA  aigument 

BULE  xm. 

Whenever,  pending  an  appeal,  either  party  shall  die,  his  proper 
representatives  may  voluntarily  come  in  and  be  admitted  parties  to  the 
suit,  and  thereupon  the  cause  shall  be  heard  and  determined  as  in  other 
cases.  When  the  appellant  dies,  pending  the  appeal,  if  his  proper  rep- 
resentatives be  known,  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  case,  the  appellee  may  on  affidavit  apply  for 
an  order  to  summon  them  to  appear  within  twenty-five  days ;  and  in 
default  of  such  appearance,  after  due  return  of  service,  the  appellee  may 
move  the  dismissal  of  the  appeal,  or  have  the  cause  heard  and  deter<» 
mined  as  in  other  cases. 

If  the  proper  representatives  of  the  appellant  be  not  known,  or  do 
not  reside  within  the  State,  the  appellee  may,  on  affidavit,  obtain  an 
order,  that  unless  they  appear  and  become  parties  within  three  months 
from  publication,  the  appeal  will  be  dismissed.  The  appellee  must  cause 
the  said  order  to  be  published  three  times  in  a  newspaper,  printed  at  the 
seat  of  government  of  the  State,  or  in  the  place  where  the  Court  sits, 
and  upon  proof  of  such  publication  and  in  default  of  appearance,  the 
appellee  may  have  the  appeal  dismissed,  oi  the  cause  heard  and  deter- 
mined, as  in  other  cases. 

If  the  appellee  dies  pending  the  appeal,  and  his  proper  representa- 


zli         BULEB  OF  THE  SUPREME  GOUBT. 

tlves  be  known  and  reside  within  the  State,  and  hare  not  made  them- 
selyes  parties  to  the  oaose,  the  appellant  may,  on  affidavit,  apply  for  an 
order  to  summon  them  to  appear  within  twenty-five  da3rs,  and  in  defanlt 
of  Buoh  appearance,  after  due  return  of  service,  the  appellant  may  pro- 
ceed  to  have  the  cause  heard  and  determined,  as  in  other  cases. 

If.  the  appellee's  proper  representatives  be  not  known,  or  do  not 
reside  in  the  State,  the  appellant  may,  on  affidavit,  obtain  an  order  that 
unless  they  appear  and  become  parties  within  three  months  from  publi- 
cation, the  appellant  will  proceed  to  have  the  cause  heard  -and  deter- 
mined, and  cause  the  said  order  to  be  published  three  times  in  a  news- 
paper, printed  at  the  seat  of  government  of  the  State,  or  in  the  place 
where  the  Court  sits,  and  upon  proof  of  such  publication,  and  in  default 
of  appearance,  the  appellant  may  proceed  to  have  the  cause  heard  and 
determined,  as  in  other  cases. 

In  country  cases  the  time  of  personal  summonses  may  be  reduced, 
on  special  application,  according  to  circumstances. 

BULE  XIV. 

No  person  applying  for  admission  as  an  attorney  and  counselor-at- 
law  shall  be  examined  as  such,  until  his  name  as  a  candidate  for  admis- 
sion shall  have  been,  by  the  clerk,  published  during  three  Judicial  days, 
at  the  foot  of  the  trial  list,  posted  at  the  court-room  door.  Application 
to  be  made  through  the  clerk. 

The  Court  will  hereafter  require  of  candidates  for  admission  to 
-the  bar : 

First — Evidence  of  citizenship  of  the  State  of  Louisiana. 

Second — Evidence  of  good  moral  character,  by  certificates,  in  con- 
formity to  the  statutes  of  March  29, 1828,  and  March  20, 1842,  and  of 
two  years  study,  according  to  act  of  May  7, 1877. 

The  Court  will  not  be  satisfied  with  the  qualification  of  a  candidate 
in  point  of  legal  learning,  unless  it  shall  appear  by  examination  that  he 
is  well  read  in  the  following  course  of  studies,  at  least :  Story  on  the 
Constitution ;  Yattel's  Law  of  Nations,  or  Wheaton's  Elements  of  Inter- 
national Law ;  the  Louisiana  Civil  Code ;  the  Code  of  Practice ;  the 
Statutes  of  the  State  of  a  General  Nature ;  the  Institutes  of  Justinian ; 
Domat's  Civil  Law ;  Pothier's  Treatise  on  Obligations ;  Blackstone's 
Commentaries,  Fourth  Book ;  Kent's  Commentaries ;  Smith  on  Mercan- 
tile Law;  Story  or  Parsons  on  Notes ;  Chitty  or  Bayley  on  Bills ;  Green- 
leaf,  Starkie,  or  Phillips  on  Evidence ;  Bussell  on  Crimes ;  and  the 
Jurisprudence  of  Louisiana,  as  settled  by  the  decisions  of  the  Supreme 
€ourt. 

The  examination  shall  be  conducted  in  the  following  manner :  At 
the  beginning  of  the  session  in  New  Orleans,  the  Court  will  appoint  from 
Among  the  members  of  the  bar,  a  committee  of  seven,  who  are  earnestly 
):equested  to  lend  their  aid  to  the  Court.  Upon  the  candidate  producing 
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a  oertmoate  from  the  committee  that  he  has  been  examined  by  them 
upon  the  above  works,  and  that  he  is,  in  their  opinion,  qualified  for 
admission  to  the  bar,  the  Oourt  will  admit  him  to  a  public  examination, 
and  if,  after  such  public  examination,  they  concur  with  the  committee 
in  opinion,  the  candidate  will  be  admitted  and  licensed  as  an  attorney 
and  counselor-at-law,  and  not  otherwise. 

The  committee  will  meet  twice  in  each  month,  during  the  sessions 
of  the  Supreme  Oourt,  to  wit:  on  the  Friday  preceding  each  court  week. 

The  Oourt  will  examine  on  Tuesday  of  each  court  week. 

Each  candidate  to  be  examined  separately  before  the  committee  and 
the  Oourt 

The  foregoing  rules  will  be  relaxed  in  the  country  districts  when 
necessary  for  the  proper  dispatch  of  business,  or  when  their  rigid 
enforcement,  in  the  short  time  the  Oourt  sits  in  those  districts  would 
work  injury,  or  a  protracted  delay. 


AMENDMENT  TO  BULBS. 

Adopted  Noyember  3, 1879. 

Applicants  for  adtuission  to  the  Bar,  who  have  been  examined  by 
either  of  the  Examining  Oommittees  of  the  city  or  country  Terms  of 
this  Oourt,  and  who  have  not  been  recommended  for  license,  will  not  be 
re-examined  by  either  of  the  committees,  nor  by  the  Oourt^  until  aft^r 
six  months  of  additional  study. 

The  several  Examining  Oommittees  will  be  requested  to  furnish  the 
Oourt  hereafter  with  a  list  of  those  applicants  who  have  been  examined 
by  them,  and  have  not  been  recommended  for  admission. 


ERRATA. 

Page  427.    **  The  mand  Lanier  "  should  be  "  them  and  Lanier.'' 

Page  475.  "  Eight  hundred  and  forty-two  dollars  "  should  be  ^  eight 
hundred  and  sixteen  thousand  five  hundred  and  forty-two  dollars." 

Page  486.    "  Strey's  Code  Nap."  should  be  "  Sirey's  Code  Nap." 

Page  492.    "  Steerman  "  should  be  "  Shearman." 

The  case  of  Dejean  ys.  Hebert,  etc.,  p.  729,  reported  as  having  been 
decided  at  Opelousas,  was  never  finally  decided.  The  opinions  in  the 
case  were  read  at  the  1877  term,  and  a  rehearing  was  granted.  Li  1878, 
on  rehearing  one  of  the  members  of  the  court  being  absent,  the  court 
was  equally  divided,  and  the  case  went  over  to  the  term  of  1879,  when 
another  member  of  the  court  being  absent,  and  the  court  again  equally 
divided,  no  decision  was  reached,  and  the  case  was  compromised. 

Substitute /east  for  "first,"  on  page  576  in  line  15  from  the  bottom. 
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New  York  Guarantee,  etc.  Co.  vs.  Board  of  Liquidators. 

Iforwalk  Iron  Works  vs.  West,  B.  J. 

Kew  Orleans  Mechanics'  Society  vs.  Harris,  W.  H. 

Nalle  &  Gammack  vs.  Dufonr,  H.  L. 

New  Orleans,  city  of,  vs.  McCann,  D.  G. 

Nicaud,  Mrs.  E.,  vs.  Jobnsou,  W.  M. 

New  Orleans,  city  of,  vs.  Waggaman,  E.,  et  al. 

New  Orleans,  city  of,  vs.  Bermudez,  E. 

Nelson  &  Go.,  Bussy  &  Go.  vs. 

New  Orleans,  city  of,  Benjamin  vs. 

New  Orleans,  city  of,  Burbank  vs. 

New  Orleans,  city  of,  Fulton  vs. 

N.  O.  M.  &  T.  R.  B.  Go.,  Handlin  vs. 

New  Orleans  Wrecking  Go.,  Lynch  vs. 

New  Orleans,  city  of,  Lehman,  Abraham  &  Go.  vs. 

Newman,  S.  B.  &  Go.,  May  vs. 

N.  O.  B.  &  V.  R.  B.  Go.,  Pike  vs. 

New  Orleans,  city  of.  Quick  vs. 

New  Orleans,  city  of.  Ranger  vs. 

New  Orleans,,  city  of.  Ranger  vs. 

New  Orleans,  city  of,  State  ex  rel.  Daunoy  vs. 

Nevers,  J.  L.,  vs.  Succession  of  Andry,  G.  V. 

Nash,  G.  T.,  Parker,  executor,  vs. 

N.  O.  M.  &  Building  Go.  vs.  Hawkins,  J. 

Navra,  M.  L.,  Offuer,  E.,  vs. 

O'Keefe,  Widow  R.,  vs.  Handy,  Sheriff,  et  al. 

Ohse,  A.,  vs.  Fick,  F. 

Oliver,  Mrs.  P.  G ,  vs.  Decuir,  Sheriff. 

O'Hern,  W.  P.,  ys.  Hibemia  Insurance  Co. 

Offner,  E.  vs.  Navra,  M.  L. 

'Oubre,  E.,  Perry  vs. 

Porte,  J ,  vs.  Gourgaut,  P. 

Pike,  Brother  &  Go,  vs.  Jones,  E. 

Pike,  W.  S.,  vs.  New  Orleans,  Baton  Rouge  &  Vicksburg  R  R.  Go. 

Proudhomme,  Heirs  of,  vs.  Walmesley,  T.  G. 

Perry,  G.,  vs.  Oubre,  E. 

Peterson,  W.  D.,  vs.  Brown,  J.  J. 
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People's  Insurance  Co.,  Camors^  J.  B.,  vs. 

Petit,  J.,  Carroll  vs. 

Parish  of  St.  Helena,  Kine  vs. 

Pontcbartruin  Railroad  Co.,  Murray,  Mrs.,  vs. 

Pagb,  W.,  Malnonvy  vs. 

Pickles,  J  ,  Marchaiid  vs 

Pickett,  Thomas,  State  vs. 

Pike,  W.  S.,  Jr.,  Southern  Mutual  Insurance  Co.  vs. 

Police  Jury,  St.  Martin  vs. 

Parker,  E.  T.,  Executor,  vs.  ^Nash,  C.  T. 

Porte,  J.,  vs.  Gourgotte,  P. 

Prather,  J.  M.,  Shawhan  vs. 

Quick,  F.  H.,  vs.  City  of  New  Orleans. 

Kie»  vs.  Hies. 

Regal,  F.,  vs.  Mullen,  J.  B. 

Roy,  J.,  vs.  Hill,  J.  D. 

Ran.lolph,  G.  W.,  vs.  Wood,  B.  D.,  &  Bro. 

Rains,  A.  B.  et  al.  vs.  Lont  et  al. 

Richardson,  Mrs.  A.  H.,  vs.  Fischer,  M.  &  A. 

Ruffer  Bros.  vs.  Wohl,  M. 

Ranger,  M.,  vs.  City  of  New  Orleans. 

Ranger,  M.,  vs.  City  of  New  Orleans. 

Riddell,  P.  G.    In  re. 

Rawlings,  A.  D.,  vs.  Brandon,  Mrs.  C.  S. 

Ripuiski,  C,  vs  Jacobs,  H. 

Roman,  E.  &  J.  S  ,  Bringier  vs. 

Russell,  B  5  Freret  vs. 

Ross,  P.  et  al.,  Hammond  vs. 

Recorder,  etc.,  State  ex  rel.  Bertin  &  Labath^  vs. 

Ricard,  Marie.,  State  vs. 

Reynolds,  W.  H  ,  Succession  of. 

Rous,  W.  et  al,  Taylor  vs. 

State  ex  rel.  Merz,  Widow,  vs.  Judge  Sixtb  District  Court. 

State  ex  rel.  School  Board,  etc.,  vs.  Brctte,  J. 

State  ex  rel.  Weymouth,  J.  M.,  vs.  Jumel,  Auditor. 

State  ex  rel.  Katz,  G..  vs.  Judge  Fourtb  District  Court. 

State  ex  rel.  Bergeron  vs.  Judge  Fourth  District  Court. 

State  ex  rel.  Bertin  &  Labatb6  vs.  Recorder,  etc. 

State  ex  rel.  Simonds,  Mrs.  A.  M.,  vs.  Judge  Fifth  Court. 

State  ex  rel.  DePoorter,  L.,  vs.  Leche,  G.,  et  al. 
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State  ex  rel.  Poole,  W.  L.,  vs.  Judge  Second  Court. 

State  ex  rel.  City  of  ISew  Orleans  vs.  Judge  Sixth  Court. 

State  ex  rel.  City  of  New  Orleans  vs.  Judge  Sixth  Court. 

State  ex  rel.  Denegre,  A.  P.,  vs.  Judge  Second  Court. 

State  ex  rel.  Samuels,  M.  M.,  vs.  Jumel,  Auditpr. 

State  ex  rel.  Daunoy  vs.  City  of  New  Orleans. 

State  ex  rel.  Young,  J.,  vs.  Judge,  etc. 

State  ex  rel.  Nolan,  C,  vs.  Jumel,  Auditor. 

State  ex  rel.  Newman,  I.,  vs.  Lusher,  R.  M. 

State  ex  rel.  Wynn,  T.  H.,  vs.  Jumel,  Auditor. 

State  ex  rel.  Houston,  W.  T.,  vs.  Burke,  Treasurer. 

State  ex  rel.  Atkinson,  J.  J.,  vs.  Jumel,  Auditor. 

State  ex  rel.  Girardey,  C.  E.,  vs.  Southern  Bank. 

State  ex  rel.  Hill,  J.  D.,  vs.  Judge,  etc. 

State  ex  rel.  Goldsmith  vs.  Judge,  etc. 

State  ex  rel.  Pilcher,  A.  M.,  vs.  Judge,  etc. 

State  ex.  rel.  Y.  Leon,  Justo  G.,  vs.  Judge,  etc. 

State  vs.  Berweyer,  M. 

State  vs.  Townseud,  Alfred. 

State  vs.  Lockerby,  Charles. 

State  vs.  Monier,  Michael. 

State  vs.  McVey,  Edward. 

State  vs.  Miller,  Richard. 

State  vs.  Brennan,  Michael. 

State  vs.  Alexander,  Rosanua. 

State  vs.  Hawkins,  Randle. 

State  vs.  Succession  of  De  Circe. 

State  vs.  Pickett,  Thos. 

State  vs.  Howard,  Ed.,  et  al. 

State  vs.  Mechanics'  &  Traders'  Insurance  Co. 

State  vs.  Barrow,  D.  N". 

State  vs.  Laresche,  J.  L. 

State  vs.  Berkery,  Ben. 

State  vs.  Taylor,  Thos. 

State  vs.  Abadie,  Michel. 

State  vs.  Ford,  Abraham. 

State  vs.  Johnson,  Henry. 

State  vs.  Finnerty,  Thos. 

State  vs.  Ricard,  Marie. 

State  vs.  Ricard,  Marie. 
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State  vs.  Yantmeller,  Joseph. 

State  vs.  Williams,  Wm. 

State  vs.  Scott,  W.  H. 

State  vs.  Cheney,  Robt. 

State  vs.  Doyle,  H. 

State  vs.  Citizens'  Savings  Bank. 

Southern  Mutual  Insurance  Co.  vs.  Pike,  W.  S.,  Jr. 

Shelly,  M.  &  Co.,  vs.  Thode,  P.  H. 

South  worth,  M.  A.,  vs.  Louisiana  Levee  Co. 

St.  Martin,  N.,  vs.  Police  Jury,  etc. 

Smith,  S.,  vs.  Board  of  Liquidators. 

Stover,  W.  D.,  vs.  Hessiou,  J. 

St.  Charles  street  Railroad  Co.  vs.  Board  of  Assessors. 

Schreppe,  J.,  vs.  Florance,  U. 

Sentell,  W.  G.  &  Co.,  vs.  Bonner,  Mrs.  A. 

Stone,  H.  L.,  vjs.  Succession  of  Roberts. 

Scheen,  J.  H.,  vs.  Hapley,  W.  C. 

Shelly  &  Co.  vs  Chew  &  Lawrance. 

Succession  of  Egan,  Michael . 

Succession  of  Gehr,  Daniel. 

Succession  of  Reynolds,  W.  H. 

Succession  of  Lyons,  L.  W. 

Schmidt  &  Ziegler,  Ainslie,  E.  A.,  vs. 

Sugar  Manufacturing,  etc.,  Co.,  Baldwin  vs. 

Sheriff,  etc.,  Belliugton,  Mrs.,  vs. 

Smith,  J.,  Durbridge  vs. 

Shelly  &  Co.,  Fletcher  &  Co.  vs. 

Succession  of  Harper,  W.  P.,  Harvey  vs. 

Southern  Bank,  State  ex  rel.  Girardey,  vs. 

Succession  of  De  Circe,  State  vs. 

Scott,  W.  H.,  State  vs. 

Succession  of  Roberts,  Stone  vs. 

School  Board  of  Avoyelles  vs.  Hernandez. 
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Succession  of  Armand  Duco. 
Slawson,  A.  L.,  vs.  McCaffrey,  John,  et  al. 
Succession  of  Andry,  C.  V.,  Nevers  vs. 
Shawhan,  J.  N.,  vs.  Prather,  J.  N. 
Tilton,  F.  W.,  vs.  Collins,  J.  K.,  &  Bro. 
Tilton,  F.  W.,  vs.  Collins,  J.  K.,  &  Bro. 
Taylor,  R.  Y.,  vs.  Conway,  J.  M. 
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Taylor,  L.  M.,  vs.  Rous,  W.,  et  al. 

Thibaat,  Sheriflf,  Dobard,  Mrs.,  vs. 

Twitehell,  M.  H.,  Gillespie  vs. 

Townseiid,  A.,  State  v^. 

Taylor,  Thos.,  State  vs. 

Thode,  P.  H.,  Shelly  &  Co.  vs. 

Taylor,  R.  G.,  vs.  Couway,  J.  M. 

Vail  Norden,  W.,  vs.  Leeds  &  Co.  et  al. 

Vicknaire,  E.,  Bernard  vs. 

Verret,  A.,  Bonvillain  vs. 

Witherell,  Mrs.  C,  vs.  Witherell,  W.  H.  H. 

Wallace  &  Handlin  vs.  Calhoun,  W.  S. 

Wilton,  Mrs.  E.  P.,  vs.  Bryant,  Sheriff,  et  al. 

Wilsey,  Mrs.  E.,  vs.  Hibdtnia  National  Bank. 

Weatherbj'^,  J.  R.,  Bowie  vs. 

Wallerich,  F.,  Carrau  vs. 

Weaver,  D.,  Field  vs. 

Wohl,  M.,  Hamilton,  S.,  &  Bros.,  vs. 

Wallace  &  Co.,  Ley  vs. 

Webster,  Sheriff,  Love  vs. 

Wallace  &  Co.,  Moran  vs. 

West,  B.  J.,  Norwalk  Iron  Works  vs. 

Walmesley,  T.  C,  Proudbomme.  Heirs  of,  vs. 

Wood,  D.  B.  &  Bro.,  Randolph  vs. 

Wobl,  M.,  Ruffer  vs. 

Williams,  Wm.,  State  vs. 

Weysham,  Mr.  &  Mrs.,  vs.  Dejan,  P. 

Waggaman,  E.,  Kouns  vs. 

Wood,  J.,  Lower  Coast  Packet  Co.  vs. 
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Anderson,  T.  C,  Burbridge  vs. 

Avery,  Robt.,  State  vs. 

Avery,  Daniel,  state  vs. 

Adam,  E.,  State  vs. 

Burbridge,  J.  W.,  vs.  Anderson,  T.  C. 

Burbridge,  J.  W.,  vs.  Anderson,  T.  C. 

Bird,  N.,  Lambert  vs. 

Cormier,  O.,  vs.  Wiltz,  M. 

Coats,  J.,  State  vs. 
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.Deehon,  A.,  vs.  Maigiiaud,  V. 

Delahonssaye,  O.,  vs.  FourDet  &  Co. 

Fonmet  &  Co.,  Delahoussaye  vs. 

ForemaD,  C.  W.,  Keongh  vs. 

Field,  Jean,  State  vs. 

Guenuiere,  C,  Maraist  vs. 

Gorbam,  G.  W.,  Succession  of. 

Garriques,  A.,  Yillaseca  vs. 

Hopkins,  JEL,  et  al.,  Smith  vs. 

Hopkins,  H.,  et  al.,  Smith  vs. 

Harris,  G.  R.,  Webl)er  vs. 

Keongh,  M.,  vs.  Foreman,  C.  W. 

Kavanangh,  M.  D.,  vs.  Payne,  J.  U. 

Lambert,  E.,  vs.  Bird,  K 

Maraist,  A.,  vs.  Gnenniere,  G. 

Maiguaud,  Y.,  Deehon  vs. 

Payne,  J.  U.,  Kavanangh  vs. 

Police  Jury,  etc..  State  ex  rel.  Nelson  vs. 

Robertson,  Robt.,  State  vs. 

Smith,  L.  J.,  vs.  Hopkins,  H.,  et  al. 

State  vs.  Avery,  Daniel. 

State  vs.  Avery,  Robert. 

State  vs.  Adam,  £. 

State  vs.  Coats^  Joseph,  et  al. 

State  vs.  Field,  Jean. 

State  vs.  Robertson,  Robt. 

State  vs.  Thibodaux,  Eugene. 

State  ex  rel.  Kelson,  T.  W.,  vs.  Police  Jury,  etc. 

Succession  of  Gorham,  G.  W. 

Thibodaux,  Eugene,  State  vs. 

Yillaseca,  M.,  vs.  Qarriques,  A. 

Webber,  O.,  vs.  Harris,  G.  R. 

Wiltz,  M.,  Cormier  vs. 
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Bailey,  E.  F.  vs.  Ward,  D. 
Baker,  W.  J.  D.,  vs.  Richardson,  Sheriff. 
Batte,  Mrs.  M.  A.  E.,  vs.  Moore,  Sheriff,  et  al. 
Bishop,  J.  Bobbins,  vs. 
Broughton ,  H .  Wilkinson ,  vs. 
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Crescent  Mutual  Insurance  Co.  ts.  Payne  &  Williams. 

Citizens'  Bank  vs.  Downs,  etals. 

Cohen,  M.  Howell,  vs. 

CoUens,  Sheriflf,  Levy  vs. 

Campbell,  A.,  Monroe,  Mayor  of  vs. 

Cole,  J.  F.,  Meyer,  Weis  &  Co.  vs. 

Campbell,  J.  K  Phelps  vs. 

Downs,  et  al.,  Citizens'  Bank  vs. 

Grayson,  D.  W.,  Executor,  vs.  Norton,  E.  E. 

Godfrey,  Mrs.  C.  Hoffman  &  Co.  vs. 

Gray,  L.  F.,  Succession  of. 

Hoffman  &  Co.  vs.  Godfrey,  Mrs.  C,  et  al. 

Huey,  S.  C,  vs.  Huey,  J. 

Howell,  B.  H.,  vs.  Cohen,  M. 

Jurey  &  Gillis  vs.  Williamson,  W.  0. 

Johnson,  D.  LaBaum  vs. 

Judge,  etc.,  State  ex  rel.  Guson  vs. 

Judge,  etc.,  State  ex  rel.  Jeter  vs. 

LaBaum,  H.,  vs.  Johnson,  D. 

Levy,  A.,  ve.  Collins,  Sheriff. 

Liddell,  Sheriff,  Morgan  vs. 

Monroe,  Mayor  of,  vs.  Richmond  et  al. 

Monroe,  Mayor  of,  vs.  Campbell,  A. 

McLean,  Mrs.  W.  J.,  vs.  Pargoud,  J,  F. 

Meyer,  Weis  &  Co.  vs.  Cole,  J.  F. 

Morgan,  D.  C,  vs.  Liddell,  Sheriff. 

Moore,  Sheriff,  Batte,  Mrs.  vs. 

McCraw,  N.  F.,  Succeasion  of. 

Norton.  E.  E.,  Grayson  vs. 

Phelps,  Jno.  T.,  vs.  Campbell,  J.,  et  al. 

Patterson,  J.  W.,  vs.  Yonque,  H. 

Payne  &  Williams,  Crescent  Mutual  Insurance  Co.  vs. 

Pargoud,  J.  F.,  McLean,  Mrs.  vs. 

Post,  J.  T.,  et  al ,  Ramsey  vs. 

Bobbins,  J.  B ,  vs.  Bishop,  J. 

Ramsey,  S.  W.,  vs.  Post,  J.  T.,  et  al. 

Richardson,  Sheriff,  Baker  vs. 

Richmond  et  al.,  Monroe,  Mayor  of  vs. 

Ryan,  P.  M.,  Stafford  vs. 

Richmond,  W.  L.,  Todd  vs. 
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Stirling,  E.  A.,  vs.  Stirling,  J.  T.,  Heirs  of. 
Succession  of  Weeks,  Jas.  C. 
Succession  of  McCraw,  N.  F. 
Succession  of  Gray,  L.  F. 
State  ex  rel.  Guson,  Mrs.^  vs.  Judge,  etc. 
State  ex  reL  Jeter,  Mrs.,  vs.  Judge,  etc. 
State  vs.  Waters,  Thos.,  et  al. 
Snider,  E.,  vs.  Smith,  M.  C. 
Smith,  M.  G.,  Snider  vs. 
Stafford,  J.  D.  C.,  vs.  Ryan,  P.  M. 
Todd,  B.  B.,  vs.  Bichmond,  W.  L. 
Wilkinson,  B.,  vs..  Broaghton,  H. 
Ward,  D.,  Bailey  vs. 
Williamson,  W.  C.,  Jurey  &  Gillis  vs. 
Weeks,  Jas.  G.,  Succession  of. 
Waters,  Thos.,  et  al.,  State  vs. 
Yonque,  H.,  Patterson  vs. 


AEGXJED  AKD  DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 


JANUARY,  1879. 


JUDGES  OF  THE  COURT: 

Hon.  T.  C.  Makning,  Chief  Justice, 

Hon.  R  H.  Mabb, 
Hon.  a.  DeBlanc, 
Hon.  W.  R  Spengeb, 
Hon.  E.  D.  White, 


JBSociate  Justices. 


No.  7167.  •  '1i         i; 

1122         022 

State  ex  bel.  Southebn  Bank  yb.  Fiijbbitbt,  Matob,  et  al. 

Any  third  person  havlnir  an  interest  in  the  suocess  of  the  relator  or  resDondent  ia 
a  mandamus  suit,  or  an  interest  opposed  to  both,  may  intervene  in  the  suit. 

A  supplemental  answer,  not  in  eonfliot  with  the  original  answer,  and  which  doea 
not  retard  the  trial,  or  require  any  other  or  different  proof  than  that  reauired 
by  the  original  answer,  is  receivable. 

The  judirnient  rendered  in  a  previous  suit  between  the  same  parties  has  not  the 
foroe  of  res  culjwUcata  when  the  matter  at  issue  in  the  previous  suit  was  differ- 
ent. 

The  title  of  the  act  of  the  Lefrislature  No.  71  of  the  year  18S!I.  in  virtue  of  section  37 
of  which  the  bonds  of  the  city  of  New  Orleans,  known  as  the  oonsolidated  bonds, 
were  issued,  sufficiently  indicates  the  purpose  of  the  act. 

The  taxes  imposed  by  section  37  of  that  act  on  real  estate  and  slaves  to  meet  the 
annual  interest  on  the  oonsolidated  bonds  of  the  city,  and  provide  a  sinking 
fund  for  their  redemption,  are  not  eqiial  and  uniform,  and  hence  are  uncon- 
stitutional. 

Article  137  of  the  constitution  of  1845.  reauirini;  that  taxation  shall  be  eaual  and 
uniform,  applies  as  well  to  municipal  as  to  State  taxes. 

One  Legislature  can  not  impose  restrictions  on  the  powers  of  a  municipal  cor- 
poration which  a  future  Legislature  can  not  modify  or  abrosrate.  except  where 
a  vested  riffht,  or  the  obligation  of  a  contract  ml^ht  be  thereby  divested  or  im- 
paired- 
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State  ex  reL  Southern  Bank  vs.  Pilsbury,  Mayor,  et  al. 


The  holders  of  the  consolidated  bonds  of  the  city  of  New  Orleans  can  not  compel 
the  city  government  to  levy  a  tax  on  one  species  of  property  exclusively  for 
their  benefit. 

Section  37  of  the  act  of  1852,  imposing:  the  special  tax  on  real  estate  and  slaves,  did 
not  form  a  part  of  the  contract  between  the  city  of  New  Orleans  and  the  holdera 
of  her  consolidated  bonds.  The  forms  of  legal  remedies  in  force  at  the  date  of 
a  contract  make  no  part  of  the  contract. 

A  PPEAL  from  the  Third  Distxict  Court,  parish  of  Orleans.    Monroe, 

Edward  Bermudez  and  John  A.  Campbell  for  plaintiff  and  appellee. 
B,  F.  Jonas,  City  Attorney,  and  Renry  C.  MxHer  for  defendant  and 
appellcmt. 

John  d  W.  8.  Finney,  Kennard,  Home  ^  Prentiss,  and  Thomas  J. 
Semmes  for  intervenors  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  city  of  New  Orleans  was  incorporated  by  act  of  the 
Territorial  Legislature,  approved  seventeenth  February,  1805,  with  the 
powers  usually  conferred  on  municipal  corporations,  including  that  of 
raising  money  for  municipal  purposes  "by  tax  upon  real  and  personal 
estate  within  the  city."    P.  44. 

Under  tills  charter,  and  such  amendments  as  the  Legislature  saw  fit 
to  make,  from  time  to  time,  the  municipal  government  was  administered 
until  1836,  when,  by  act  approved  eighth  March,  the  city  was  divided 
into  three  municipalities,  each  having  a  separate  government  for  local 
purposes,  with  all  the  powers,  within  their  respective  fjlmits,  which  had 
been  vested  in  the  undivided  city,  except  that  there  yre^  one  Mayor  for 
the  whole  city,  and  a  Gteneral  Council  to  dedde  upon  mc^^ters  of  general 
interest    P.  28. 

This  act  required  the  then  existing  debt  of  the  city  to  be  paid  by 
the  three  municipalities,  the  quota  of  each  to  be  appoitioned  on  the 
basis  of  the  amount  of  taxes  and  revenues  accruing  to  eachMt  created 
a  sinking  fund  for  the  purpose  of  paying  this  debt  and  interest,  section 
15;  and  provided  that,  in  case  of  reunion,  "the  debt  of  each  munici- 
pality shall  be  paid  by  the  inhabitants  thereof."    Sea  26. 

A  supplementary  act,  approved  eleventh  March,  1836,  declared, 
more  specifically,  that,  if  the  law  establishing  the  three  municipalitiea 
should,  by  any  future  Legislature,  be  repealed,  or  so  amended  as  to 
uaite  them  into  one  corporation,  "  all  the  debts  created  by  each  of  the 
said  municipalities  shall  first  be  fully  paid  and  satisfied  by  each  mimici- 
pality  separately."    Sec.  2,  p.  38. 

The  contingency  thus  provided  for  was  realized  in  1852:  the  three 
municipalities  were  reunited  by  act  approved  twenty-third  February,. 
p.  42.  The  Second  Municipality  became  the  First  District;  the  First 
Municipality,  the  Second  District;  the  Third  Municipality,  the  Third 
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District;  and  by  act  approved  the  same  day,  p.  55,  the  city  of  Lafayette 
was  annexed  to,  and  incorporated  with  the  city  of  New  Orleans  as  the 
Fourth  District. 

By  subsequent  legislation  all  that  part  of  the  parish  of  Orleans 
situate  on  the  right  bank  of  the  Mississippi  was  annexed  as  the  Fifth 
District;  Jefferson  City,  as  the  Sixth:  1870,  p.  30;  and  the  city  of  Carroll- 
ton,  as  the  Seventh  District  of  New  Orleans,  1874,  p.  119.  In  each  case 
the  city  of  New  Orleans  became  liable  for  and  assumed  the  debts  of  the 
corporations  annexed,  as  it  had  done  with  respect  to  the  three  munici- 
palities and  Lafayette. 

During  the  sixteen  years  of  separation  the  three  municipalities  con- 
tracted debts  far  beyond  their  resources;  and  they  became  greatly  em- 
barrassed, and  finally  insolvent.  The  Legislature,  from  time  to  time 
adopted  measures  for  their  relief:  1839,  p.  94: 1847,  p.  140:  1850,  p.  169; 
and  an  act  was  passed  in  1850  for  the  government  and  administration 
of  the  afliairs  of  the  dty  of  New  Orleans,  '*in  case  the  three  munlcipaUties 
should  be  reunited."  P.  156.  Nothing  was  accomplished  imder  thl6 
act;  and,  obvious  as  the  necessity  was  for  a  reunion,  there  were  serious 
difficulties  in  devising  a  satisfactory  plan,  and  in  adjusting  and  carrying 
out  the  requisite  details.  The  *'  inhabitants  "  were  not  able  to  pay  the 
debts  of  each  municipality,  respectively,  as  required  by  section  26  of 
the  act  of  1836;  and  the  "  municipalities  "  were  not  able  to  comply  -wfth 
the  condition  precedent  imposed  by  section  3,  of  the  supplementary  act, 
which  required  that  all  the  debts  created  by  each  municipality  should 
first  be  fully  paid  and  satisfied  by  each.  The  debts  of  the  several  muni- 
cipalities were  unequal  in  amount,  and  not  proportionate  either  to  the 
population  or  to  the  respective  values  of  the  taxable  property  in  each; 
and  the  constitution  of  1845  required  that  taxation  should  be  equal  and 
uniform  throughout  the  State. 

The  Legislature  of  1852  grappled  with  these  difficulties.  By  the  two 
acts  of  twenty-third  February,  No.  71,  section  37,  No.  72,  section  5,  the 
entire  indebtedness  of  the  municipalities  and  of  Lafayette,  including 
the  quota  of  the  old  city  debt  apportioned  to  each  municipality  in  ac- 
cordance with  section  15  of  the  act  of  eighth  March,  1836,  and  the  sepa- 
rate debt  subsequently  created  by  each,  was  consolidated  and  assumed 
by  the  city  of  New  Orleans;  and  bonds  of  the  city  were  issued  for  the 
aggregate  amount,  having  not  more  than  forty  years  to  run.  The  old 
city  debt  was  divided  between  the  three  municipalities  in  proportion  to 
the  value  of  the  real  estate  within  the  limits  of  each,  as  fixed  by  the 
State  assessment  roll  of  1851;  and  this  quota,  added  to  the  separate  debt 
created  by  each  municipality,  constituted  the  entire  debt  of  each. 

To  meet  the  annual  interest,  and  to  provide  a  sinking  fund  for  the 
purchase  and  final  payment  of  these  bonds,  an  annual  special  tax  of 
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$650,000  was  to  be  levied  on  the  real  estate  and  slaves  in  the  three  muni- 
cipalities  and  Layayette,  the  rate  per  cent  in  each  to  be  in  proportion  to 
the  indebtedness  of  each.  The  act  also  required  the  Common  Council, 
in  the  month  of  January,  of  each  year,  to  pass  an  ordinance  to  raise 
this  sum,  to  be  called  the  consolidated  loan  tax;  and  it  declared  null  and 
void  all  ordinances,  resolutions,  or  other  acts  passed  by  the  Council  after 
the  first  of  January,  in  each  year,  "  unless  the  ordinance  imposing  the 
consolidated  loan  tax  shall  have  been  previously  passed."  The  city  of 
New  Orleans  was  forbidden  to  issue  any  obligation  or  evidence  of  debt 
.  except  the  consolidated  bonds;  or  to  contract  any  loan,  unless  the  same 
be  authorized  by  a  vote  of  the  majority  of  the  qualified  voters  of  the 
city:  and  it  was  also  declared  that  no  ordinance  creating  a  debt  or  loan 
should  be  valid  unless  for  a  single  object  or  work,  distinctly  specified 
therein,  and  unless  such  ordinance  should  provide  ways  and  means  for  the 
punctual  payment  of  the  current  interest,  during  the  whole  time  for 
which  such  debt  or  loan  should  be  contracted,  and  for  the  full  and 
punctual  discharge,  at  maturity,  of  the  capital  borrowed  or  debt  in- 
curred; and  such  ordinance  was  made  irrepealable  until  the  capital  bor- 
rowed or  debt  contracted,  and  the  interest,  should  be  fully  paid  and 
discharged. 

It  would  be  difficult  to  find  municipal  obligations  better  secured 
than  these  consolidated  boqds  apparently  were.  They  were  recognized 
as  valid  by  the  Legislature  in  numerous  acts,  from  1852  to  1874;  and 
they  enjoyed  high  credit  in  the  markets  of  Europe  and  America..  Under 
the  free  banking  law  of  1855  they  were  received  by  the  State  as  security 
for  the  redemption  of  the  circulation  of  the  banks;  and  trust  funds  to  a 
large  amount  were  invested  in  them.  The  interest  was  paid  punctually; 
and  some  five  millions  of  the  bonds  have  been  paid,  or  purchased  and' 
retired,  leaving  some  four  millions  outstanding. 

The  Legislature,  on  the  twelfth  March,  1852,  passed  an  act.  No.  175, 
authorizing  parishes  and  municipal  corporations  to  subscribe  to  the 
stock  of  corporations  undertaking  works  of  public  improvement,  to  be 
paid  by  a  tax  on  landed  estate.  This  act  did  not  authorize  the  issue  of 
bonds  in  payment  of  the  stock;  and  it  provided  that  the  stock  should 
belong  to  the  taxpayers,  in  proportion  to  the  amount  of  the  tax  paid  by 

each. 

Stringent  as  the  prohibitions  of  the  consolidated  act  were,  the  City 
Council,  in  May,  1852,  by  two  ordinances,  subject  to  ratification  by  the 
qualified  voters,  took  stock  in  the  New  Orleans,  Jackson,  and  Great 
Northern  Railroad,  to  the  extent  of  $2,000,000,  and  in  the  New  Orleans, 
Opelousas,  and  Great  Western  Railroad,  to  the  extent  of  91,500,000,  pay- 
able in  the  bonds  of  the  city,  the  interest  to  be  met  by  a  special  tax  on 
real  estate  and  slaves.    The  Legislature,  in  1854,  by  acts  108  and  109» 
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required  the  CouDcil  to  repeal  these  ordinances,  no  doubt  because  they 
were  considered  to  be  unlawful  assumptions  of  power;  but  by  the  same 
acts  it  authorized  the  subscriptions,  bonds,  and  special  tax  in  accord- 
ance with  the  ordinance€(  requiring  the  city  to  collect  and  pay  the  rail- 
road tax  for  1853;  and  by  act  No.  110,  of  the  same  year,  the  city  was 
authorized  to  take  stock  in  the  Pontchartrain  Railroad  to  the  extent  of 
$1,500,000,  with  the  view  of  extension  to  Mobile,  payable  in  bonds,  the 
interest  to  be  secured  by  tax  on  all  the  taxable  property  of  the  city. 
These  three  acts  required  ratification  by  the  qualified  voters. 

By  subsequent  acts  the  city  was  authorized  to  issue  bonds  without 
the  formality  of  popular  ratification;  so  that  the  entire  bonded  and 
floating  debt,  which  aggregated,  on  the  thirty-first  December,  1852, 
88,736,238,  amounted,  on  the  thirty-first  December,  1874,  to  $24,741,765. 

The  owners  of  real  estate  and  slaves  found  this  tax  oppressive,  and 
after  submitting  to  it  for  four  years,  1852  to  1855,  inclusive,  they  me- 
morialized the  Legislature  for  relief.  In  1856  the  Legislature  passed 
three  acts  for  that  purpose,  Nos.  93, 134, 164.  The  first  of  these  limited 
city  taxation  on  movables,  or  personal  property,  and  real  estate  and 
slaves,  to  one  dollar  and  fifty  cents  on  the  hundred,  provided  that  rate 
on  real  estate  and  slaves  should  suffice  to  raise  the  amount  required  to 
pay  the  interest  on  the  city  debt,  together  with  the  gradual  reduction  of 
the  capital  of  the  consolidated  debt.  This  act  prohibited  the  levy,  by 
the  City  Council,  of  any  tax,  whether  on  movables  or  on  real  estate  and 
slaves,  which  should  not  be  equal  and  uniform  within  the  limits  of,  or 
through  the  several  districts  of  the  city.  Act  No.  134  subjected  to  city 
taxation  every  species  of  property,  real  and  personal,  with  certain  speci- 
fied exemptions;  and  act  No.  164  amended  the  consolidation  act,  and 
enlarged  the  city  charter  embodying,  substantially,  the  provisions  of 
acts  Nos.  93  and  134.  Section  42  of  this  act  required  the  Common 
Council  to  levy,  annually,  an  equal  and  uniform  tax  on  all  property, 
real  and  personal ;  but  this  taxation  was  limited  to  one  dollar  and  fifty 
cents  on  the  hundred,  including  the  consolidated  loan  tax  and  the 
special  railroad  tax,  provided  that  rate  should  be  suflBcient  to  pay  the 
interest  on  the  consolidated  debt  and  the  railroad  bonds  issued  by  the 
city. 

Since  the  passage  of  these  acts  taxation  in  New  Orleans  has  been  at 
a  fixed  rate  per  cent,  on  all  taxable  property,  according  to  valuation; 
but  the  rate  has  been  changed  by  the  Legislature,  as  the  exigencies  of 
the  city  required.  Out  of  the  sum  thus  raised  the  amount  required  for 
the  consolidated  loan  tax  was  set  apart  annually,  and  applied  to  the 
consolidated  debt. 

By  act  No.  5,  extra  session,  1870,  the  Legislature  forbade  the  pro- 
cess of  ntiandamus  against  any  auditing  or  disbursing  officer  of  the  city, 
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to  compel  the  issuing  of  any  warrant  for  or  to  enforce  the  payment  of 
any  money  claimed  to  be  due  by  the  city.  This  act  required  all  actions 
for  money  claimed  of  the  city  to  be  instituted,  in  the  ordinary  form, 
against  the  dty  as  a  corporation.  It  prohibited  the  issuing  of  any  exe- 
cution or  fieri  facias  to  enforce  any  judgment  against  the  city:  it  pro- 
Tided  for  the  registry  of  such  judgments  by  the  auditing  officer;  and 
made  them  payable,  in  the  order  of  their  registry,  either  out  cf  money 
in  the  treasury  or  out  of  the  next  annual  budget 

In  1874,  by  act  No.  53,  the  Legislature  postponed,  until  December, 
1876,  the  levy  and  collection  of  any  tax,  by  the  city  of  New  Orleans, 
for  a  sinking  fund,  for  the  purchase  of  its  bonds;  but  it  expressly  pro- 
vided that "  this  act  shall  in  no  wise  be  construed  to  hinder,  delay,  or 
affect  the  payment  of  the  interest  on  the  bonds  of  said  city,  as  the 
same  shall  mature;  and  provided  further,  that  the  validity  of  the  con- 
solidated bonds  of  the  city  of  New  Orleans  is  hereby  recognized  in  all 
its  integrity,  it  being  the  object  of  this  act  to  afford  temporary  relief  to 
the  taxpayers  of  New  Orleans,  in  the  embarrassed  condition  of  af&ilrs, 
and  not  to  detract  from  or  impair  the  rights  of  the  holders  of  said  bonds 
or  others."    P.  92. 

In  1876  an  act  was  passed.  No.  31,  commonly  known  as  the  pre- 
mium bond  act,  authorizing  the  city  of  New  Orleans  to  fund  its  entire 
bonded  debt.  Section  seven  of  this  act  prohibited  the  levy  of  any  city 
tax*  either  for  1876,  or  for  any  year  thereafter,  for  the  payment  of  other 
bondB«  or  interest  on  other  than  the  premium  bonds.  All  laws  author- 
ising the  City  Council  to  levy  any  tax  whatsoever  for  other  bonds,  or  in- 
terest on  other  bonds,  were  repealed;  and  the  courts  of  the  State  were 
declared  incompetent  to  compel  the  officers  of  the  city,  by  mandamus, 
to  levy  and  collect  any  interest  tax  other  than  that  provided  for  in  the 
act 

The  Southern  Bank,  holder  of  613  of  the  consolidated  bonds,  for- 
mally demanded  of  the  city,  in  December,  1876,  and  in  December,  1877, 
compliance  with  the  requirements  of  the  consolidation  act.  The  city 
having  thus  been  put  in  default,  this  suit  was  brought  against  the 
Mayor  and  Administrators,  to  compel  them,  by  mandamus,  to  levy  and 
collect  a  special  tax,  by  separate  and  distinct  assessment,  of  S650,000, 
on  the  real  estate  subject  to  that  tax,  for  each  of  the  years  1874  to  1878, 
inclusive,  less  coupons  paid  in  1874  and  1875 :  and  by  injunction  to  pre- 
vent the  levy,  by  the  Mayor  and  Administrators,  of  any  tax  on  the  real 
estate  within  the  city  limits  subject  to  taxation  in  favor  of  the  consoli- 
dated loan  debt,  under  the  act  of  1852,  without  first  having  provided  for 
that  debt.  The  petition  states  at  length  and  minutely  the  history  of  the 
consolidated  debt  and  bonds,  which  we  have  endeavored  to  condense, 
and  to  connect  with  the  legislation  by  which  they  may  be  affected;  and 
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it  chai]ges  that  "  the  city  and  the  taxable  real  estate  within  its  limits  are 
Mabie  for  the  payment  of  the  matured  coupons,  and  for  the  purchase  of 
the  bonds,  to  the  extent  of  $650,000  per  annum  for  the  years  1874  to 
1S78,  inclusive,  less  coupons  paid  in  1874  and  1875,  the  amount  of  which 
relator  knows  not" 

The  petition  also  charges  that  the  city  is  estopped  from  denying 
the  validity  of  th^  bonds  and  coupons,  and  the  obligation  to  levy  the 
special  tax  under  the  provisions  of  section  87,  of  act  71  of  1852,  by 
reason  of  the  judgment  of  the  circuit  court  of  the  United  States  in  the 
case  of  Bosalie  Maenhaut  vs.  the  City  of  New  Orleans,  **  wherein  the 
city  denied  liability  for  the  debt  and  wherein  the  drouit  court  declared 
said  section  37  to  be  a  contract,  binding  on  the  city,  the  State,  and  the 
bondholders,  and  has  ordered  and  compelled  a  distribution  of  taxes 
realized,  and  has  reserved  all  the  rights  of  complainants  to  a  mandamus 
to  compel  the  levy  and  collection  and  application  of  said  special  tax,  at 
a  future  time,  to  its  legitimate  objects." 

The  mayor  and  administrators  excepted  to  the  jurisdiction  of  the 
court,  setting  up  and  relying  upon  the  acts  of  1870  and  1876,  already 
referred  to. 

They  also  excepted  that  no  ministerial  duty  is  imposed  on  them  to 
levy  or  collect  the  tax  sought  to  be  enforced  by  mandamus  ;  on  the 
contrary,  they  are  forbidden  by  the  act  of  1876  to  levy  said  tax  for  1876. 
or  any  yaar  thereafter :  and  that  the  act  of  1874  suspended  the  levy  of 
any  tax  for  sinking  fund,  under  act  71,  of  1852,  until  December,  1876  ; 
and  that  a  tax  was  levied  and  collected  to  pay  the  interest  on  the  con- 
solidated bonds  until  1876,  when  it  was  forbidden  by  act  31,  of  that  year. 

In  their  answer  respondents  repeat,  substantially,  the  defenses  set 
up  by  way  of  exception.  They  also  plead  that  section  37,  of  the  act  of 
1852  is  unconstitutional  and  void,  because  the  objects  of  that  section 
are  not  expressed  in  the  title,  as  required  by  the  constitution  of  1845, 
art  118,  which  was  in  force  at  the  date  of  the  passage  of  that  act 

They  plead  that  the  tax  provided  for  in  section  37,  of  the  act  of 
1852,  is  violative  of  art.  127,  of  the  constitution  of  1845,  and  art.  123,  of 
the  constitution  of  1852,  because  it  is  to  be  assessed  on  real  property 
and  slaves  alone ;  and  because  the  rate  per  cent  of  the  tax.  in  each 
municipality,  is  to  be  in  proportion  to  the  indebtedness  of  each ;  and 
that  all  the  subsequent  acts  referred  to  by  relator  as  recognitions  of 
the  bonds  and  tax  specified  in  section  37,  of  the  act  of  1852,  are,  upon 
the  same  grounds,  wholly  unconstitutional  and  void. 

Weekerling  and  others,  owners  of  real  estate  in  the  First,  Fourth, 
and  Sttxth  Districts,  intervened,  alleging  that  their  property  was  not  liable 
to  the  special  tax  imposed  by  the  act  of  1852 ;  and  that  that  act  is  viola- 
tive of  actides  118, 127  of  the  constitution  of  1845,  and  115, 128  of  the 
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constitution  of  1852.  They  joined  respondents  in  opposing  relator ; 
and  they  alleged  that  an  injunction  will  not  lie  on  a  petition  in  the  form 
adapted  to  mandamus. 

Thomas  H.  Hunt,  the  owner  of  premium  bonds  of  the  city,  inter- 
vened, and  set  up  the  defenses  plead  by  respondents.  He  opposed 
the  injunction  prayed  for,  on  the  ground  that,  if  granted,  it  would 
arrest  the  mayor  and  administrators  in  the  performance  of  their  proper 
legislative  and  executive  functions,  overthrow  the  city  government,  and 
result  in  anarchy. 

He  set  out  at  some  length  the  constitutional  objections  to  the  act 
of  1852,  based  upon  the  alleged  defect  in  the  title,  and  the  want  of 
equality  and  uniformity  in  the  tax ;  and  he  specially  objected  to  bo 
much  of  section  37  of  the  act  as  restricts  the  legislative  functions  of 
future  Legislatures,  and  the  exercise  of  such  legislative  powers  as  may 
be  conferred,  from  time,  to  time,  by  the  Legislature,  upon  the  mayor  and 
council,  as  null  and  void,  being  beyond  the  power  of  the  Legislature  of 
1852,  or  any  other  year. 

Montgomery  and  others,  taxpayers,  intervened,  admitting  the 
validity  of  the  bonds,  and  joining  relator  in  his  prayer  for  mandamus  so 
far  as  it  relates  to  the  tax  for  1878  and  future  years ;  but  they  opposed 
and  protested  against  it  for  previous  years,  on  the  ground  that  the  im- 
position of  taxes  for  such  an  amount  would  be  ruinous,  and  would  lead 
to  bankruptcy. 

Finally,  the  State  of  Louisiana  intervened,  claiming  to  be  the  owner 
of  213  of  the  consolidated  bonds ;  and  joining  relator  in  his  demand. 

Bespondents  filed  a  supplemental  answer,  setting  out  more  specifi- 
cally the  constitutional  objections  to  the  act  of  1852 ;  pointing  out  al- 
leged defects  in  the  title ;  and  exposing  the  inequality  and  want  of  uni- 
formity in  the  special  tax  on  real  estate  and  slaves  alone. 

Belator  objected  to  the  filing  of  the  interventions  in  opposition  to 
its  demand,  on  the  grounds,  that  interventions  are  not  allowed  in  man- 
damus proceedings  of  the  character  of  the  present  one ;  and  that  no 
party  can  be  allowed  to  intervene  unless  he  shows  a  direct  personal  in- 
terest which  would  be  irreparably  injured  by  the  judgment  apprehended,, 
and  unless  such  party  could  bring  a  direct  action  for  the  purpose  of  re- 
covering the  object  of  his  intervention. 

The  form  of  action  can  not  control  the  right  to  intervene.  Whenever 
there  is  a  suit,  a  plaintiff  on  the  one  side  demanding,  and  a  defendant 
on  the  other  side  resisting,  a  third  person  may,  by  timely  application  to 
the  court,  on  proper  shoeing,  be  made  a  party.    C.  P.  389. 

'*  In  order  to  be  entitled  to  intervene  it  is  enough  to  have  an  inter- 
est in  the  success  of  either  of  the  parties,  or  an  interest  opposed  to 
both."   C.  P.390. 
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The  taxpayers,  interveaors  ia  this  case,  are  very  much  interested 
in  the  success  of  respondents,  and  in  opposing  the  demand  of  relator 
to  have  a  laiige  sum  levied  and  collected  as  a  tax  on  their  property,  as 
well  as  on  that  of  others.  The  holder  of  the  premium  bonds  is  very 
much  interested  in  opposing  the  mandamus  and  injunction  which  would 
interfere  with,  perhaps  prevent,  the  levying  of  any  tax  to  pay  the  accru- 
ing interest  on  his  bonds. 

There  is  no  analogy  between  this  case  and  that  of  Boudanez  and 
others,  29  An.  271.  In  that  case  the  Legislature  having  authorized  the 
mayor  and  administrators  of  New  Orleans  to  hold  an  election,  for  the 
purpose  of  taking  the  sense  of  the  people  as  to  the  levy  of  a  tax  in  aid 
of  the  Pacific  Bailroad,  Boudanez  and  others  sought,  by  injunction, 
to  prevent  the  holding  of  the  election.  We  held  that  this  could  not  be 
done ;  that  the  Legislature  had  the  right  to  submit  such  a  question  to 
the  people,  whenever  it  saw  proper  to  do  so  ;  that  the  tax  had  not  yet 
been  authorized ;  and  that  plaintiffs  had  no  interest  and  no  right  to 
prevent  the  holding  of  the  election,  the  result  of  which  might  or  might 
not  be  the  consent  of  the  people  to  the  tax. 

In  this  case  the  direct  object  is  to  have  a  tax  levied  and  collected  at 
once.  We  think  the  taxpayers  had  the  right  to  intervene  and  to  be 
heard. 

Belator  also  objected  to  the  filing  of  the  supplemental  answer,  on 
the  grounds,  that,  if  the  first  answer  be  true,  the  second  could  only  be  a 
reiteration  of  the  first,  and  would,  therefore,  be  irrelevant ;  or,  if  the 
second  answer  was  different  from  the  first,  it  would  change  the  issues, 
and,  therefore,  would  be  inadmissible. 

The  supplemental  answer  does  not  conflict  with  the  original  answer. 
It  is  an  amplific  ition  of  the  original ;  it  did  not  retard  the  trial ;  and  it 
required  no  other  or  different  proof  than  that  which  was  required  under 
the  original.    We  think  it  was  properly  received. 

The  district  court  made  the  mandamus  peremptory,  but  refused 
the  injunction  ;  sustained  the  intervention  of  Montgomery  and  others, 
and  of  the  St-ate  of  Louisiana,  in  so  far  as  they  joined  in  the  prayer  of 
relator  for  mandamus  and  injunction,  and  refused  their  prayer  in  other 
respects,  and  ordered  the  intervention  of  Weekerling  and  others  to  be 
stricken  out,  and  that  of  Hunt  to  be  dismissed  as  in  case  of  nonsuit. 

From  this  judgment  Weekerling  and  others,  the  mayor  and  admin- 
istrators, and  Hunt  appealed  separately.  Belator  in  answer  to  the  ap- 
peal asks  that  the  judgment  be  so  amended  as  to  grant  the  injunction 
as  prayed  for;  and  be  affirmed  in  other  respects. 

The  issues  thus  presented  to  us  for  solution  are  of  the  utmost 
gravity ;  and  they  have  been  argued  With  great  ability  by  the  distin- 
guished counsel  representing  the  several  parties.    A  review  of   all  the 
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authorities  cited  by  them  is  not  possible  within  the  compass  of  a  judi- 
cial decision,  nor  can  we  attempt  a  synopsis  of  the  points  presented 
and  argued  in  a  discussion  which  occupied  five  days. 

Many  of  the  matters  discussed  are  of  great  public  interest ;  but 
some  of  them  we  have  no  power  to  pass  upon  judicially  on  this  ap- 
peal. No  bonds  are  before  us  except  the  consolidated  bonds.  True, 
the  holder  of  premium  bonds  intervened ;  but  he  does  not  seek  to  en- 
force his  bonds ;  nor  does  he  ask  for  any  judicial  recognition  of  them. 
He  states  that  he  is  the  holder  of  these  bonds  merely  as  inducement^ 
for  the  purpose  of  showing  his  interest  and  his  right  to  intervene.  The 
only  decree  which  we  have  jurisdiction  to  render,  under  the  pleadings, 
is  such  as  may  be  proper,  in  our  judgment,  either  affirming  or  reversing 
the  judgment  appealed  from.  We  shall  endeavor,  therefore,  to  limit 
our  inquiry  to  the  points  and  questions  tending  to  the  determination  of 
the. matters  passed  upon  by  the  district  court:  the  right  of  the  relator 
to  the  relief  sought,  by  mandamus  and  injunction. 

Before  proceeding  further  we  think  it  proper  to  say  that,  in  our 
opinion,  the  judgment  of  the  circuit  court  of  the  United  States,  in 
Maenhaut  and  others  vs.  the  city  of  New  Orleans,  is  not  res  adjudiccUa; 
and  that  it  does  not  operate  as  an  estoppel,  against  the  mayor  and  ad- 
ministrators, on  any  of  the  questions  involved  in  this  case.  Money  was 
ooUected  by  the  city  authorities  for  taxes,  out  of  which  a  certain  amount 
had  been  set  apart,  and  deposited  with  the  fiscal  agent,  to  be  applied  to 
the  consolidated  debt  The  mayor  and  administrators  undertook,  in 
July,  1875,  out  of  the  whole  of  the  taxes  so  collected,  to  pay  fifty  per 
cent,  on  account  of  the  interest  due  on  the  entire  bonded  debt  of  the 
city,  if  the  holders  of  the  matured  coupons  would  accept  the  arrange- 
ment. Maenhaut  and  others,  holders  of  consolidated  bonds,  brought 
suit  to  prevent  by  injunction  the  proposed  distribution  of  the  tax  money ; 
and  they  also  demanded  the  specific  enforcement  of  the  Act  of  1852. 

The  court  decided  that  complainants  were  entitled  to  distribution, 
ratably,  "  of  the  money  actually  on  deposit  to  the  credit  of  the  consol- 
idated coupons  overdue  and  held  by  them."  To  that  extent  the  pre- 
liminary injunction  was  maintained ;  and  in  all  other  respects  the  bill 
was  dismissed, "  reserving  the  right  of  the  complainants  to  urge  at  law 
the  claims  by  them  herein  set  up." 

Obviously,  when  the  taxpayers  had  paid  the  money,  and  the  city 
authorities  had  set  apart  and  deposited  a  certain  amount  to  the  credit 
of  outstanding  matured  obligations,  it  was  no  longer  in  the  power  of 
the  mayor  and  administrators,  to  change  its  destination,  or  to  apply 
the  money,  "  actually  on  deposit  to  the  credit  of  the  consolidated  cou- 
pons," to  any  other  purpose. 

We  may  add  that  in  a  later  case,  Yignier  vs.  the  Mayor  and  Ad* 
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ministrators,  in  the  circuit  court  of  the  United  States,  the  District  Judge 
sitting,  the  judgment  in  Maenhaut's  case  was  held  not  to  conclude  the 
city ;  and  the  mandamus  prayed  for  by  the  holder  of  consolidated 
bonds,  to  compel  the  levy  and  collection  of  the  special  tax,  was  refused. 

From  the  history  which  we  have  given  of  the  consolidated  bonds, 
it  is  manifest  that  they  were  issued  for  a  good  and  meritorious  consider- 
ation. '  They  represented  what  remained  unpaid  of  the  old  city  debt, 
contracted  prior  to  the  separation  in  1836,  and  the  debts  of  the  several 
municipalities  contracted  during  the  separation. 

The  consolidation  of  the  city  of  New  Orleans  made  it  necessary  for 
the  city  to  assume  these  debts,  because,  by  the  consolidation,  the  city 
took  and  became  the  owner  and  administrator  of  all  the  means  and  re- 
sources of  the  municipalities  for  paying  debts,  and  the  municipalities 
OQased  to  exist  as  separate  bodiea  Assuming  these  debts,  it  was  nec- 
essary for  the  city  to  put  them  in  a  shape  that  would  be  acceptable  to 
the  creditors,  and  would  give  the  dty,  the  new  debtor,  time  to  provide 
the  means  of  paying  them.  Bonds  payable  at  a  distant  day,  bearing  in- 
terest, constituted  the  only  form  of  obligation  that  would  meet  the 
emergency;  and  they  are  the  most  usual  and  convenient  form  of  muni- 
cipal obligations. 

The  validity  of  these  bonds  is  questioned  on  the  single  ground  that 
section  37,  of  the  act  of  1852,  under  which  they  were  issued,  is  violative 
of  art.  118  of  the  constitution  of  1845,  which  declared  that,  *'  every  law 
epaoted  by  the  Legislature  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title." 

The  title  is  "  An  act  to  consolidate  the  city  of  New  Orleans,  and 
provide  for  the  government  and  administration  of  its  affairs."  The 
single  object  of  the  act  was  to  consolidate  the  city  of  New  Orleans :  to 
bring  back  its  dissevered  members,  and  to  put  an  end  to  their  separate 
existence  by  uniting  them  under  one  government  The  consolidation 
required  some  provision  for  the  government  and  administration  of  the 
a£birs  of  the  new  corporation  thus  created;  and  all  the  details  and 
particulars  in  the  body  of  the  act,  germane  to  the  one  object,  the  single 
purpose  contemplated  by  the  Legislature,  without  which  that  purpose 
could  not  have  been  accomplished,  are  sufficiently  indicated  and  ex- 
pressed in  the  title.  The  immediate  cause  of  the  consolidation  was  the 
utter  inability  of  the  municipalities  to  pay  the  debts  for  which  they 
were  separately  bound,  and  to  substitute  the  city,  in  all  things  pertain- 
ing to  municipal  government,  for  the  municipalities.  The  issuing  of 
these  bonds  was  an  act  of  ad  miniat ration  of  the  affairs  of  the  city,  de- 
volved upon  it  by  the  consolidation,  and  necessarily  pertaining  to  the 
government  of  the  city. 

The  act  of  1852  was  a  waiver  of  the  condition  precedent  established 


12  SUPREME  C50URT  OF  LOUISIANA, 

State  ex  rel.  Southern  Bank  vs.  Pilsbury.  Mayor,  et  al. 

by  Bection  3,  of  the  supplementary  act  of  1836 ;  and  a  repeal  of  that 
section.  But  the  framer  of  section  37  was  evidently  controlled  by  the 
idea  that  the  requirement  of  section  26,  of  the  act  of  March  8,  1836^ 
must  be  enforced ;  and  the  debts  of  each  municipality  must  be  paid  by 
"  the  inhabitants  thereof."  The  original  partition  of  the  old  city  debt, 
under  section  15,  of  the  act  of  1836,  on  the  basis  of  the  amount  of  taxes 
and  other  revenues  accruing  to  each  municipality,  was  apparently 
equitable,  and  we  are  not  informed  of  the  motives  for  the  departure 
from  that  apportionment,  and  the  new  apportionment,  in  section  37,  on 
the  basis  of  the  value  of  real  estate  within  the  limits  of  each  munici- 
pality, as  fixed  by  the  State  assessment  roll  of  1851. 

Having  thus  fixed  the  quota  of  each  municipality,  by  an  invariable 
and  arbitrary  standard,  and  established  the  portion  of  the  aggregated 
debt  to  be  paid  by  each  by  adding  to  this  quota  the  debt  created  by 
each,  section  37  required  the  inhabitants  of  each  municipality  to  pay 
their  respective  portions  of  the  consolidated  debt  by  an  annual  tax  on 
the  real  estate  and  slaves  owned  by  them,  without  respect  to  their  value, 
the  per  centage  in  each  municipality  being  in  proportion  to  the  amount 
of  the  indebtedness  of  each. 

We  have  no  means  of  ascertaining  the  relative  value?  of  real  estate 
and  slaves,  or  of  other  taxable  property,  in  the  several  municipalities, 
in  1851,  nor  subsequently.  In  the  nature  of  things  the  taxes  imposed 
by  the  act  of  1852  could  not  have  beeo  equal  and  uniform.  During  the 
forty  years  of  the  running  of  the  consolidated  bonds  many  of  the  slaves 
would  die,  and  any  and  all  of  them  might  have  been  removed  beyond 
the  limits  of  the  city  at  any  time,  so  that  they  would  not  have  been 
within  the  reach  of  city  taxation  :  and  great  changes  would  necessarily 
take  place  in  the  actual  and  relative  values  of  real  estate  in  different 
parts  of  the  city,  while  the  portion  of  the  debt  to  be  paid  by  the  inhab- 
itants of  each  subdivision  was  irrevocably  fixed.  The  assessment  rolls 
from  1870  to  1877,  inclusive,  were  offered  in  evidence ;  and  they  show 
how  unequally  and  oppressively  the  tax  as  fixed  by  section  37  would 
operate  now.  The  real  estate  in  the  First  District,  in  1870,  was  valued  at 
$50,986,125 :  personal  property  at  $16,148,140 :  in  1877,  real  estate  $36,- 
611,165  ;  personal  property  at  $17,187,620.  In  the  Second  District,  in 
1870,  real  estate  $29,870,975 :  personal  property  $5,118,102  :  in  1877, 
real  estate,  $21,578,92&,  personal  property  $2,792,295.  In  the  Third  Dis- 
trict, in  1870,  real  estate  $10,693,723 ;  personal  property  $809,005.  In 
1877,  real  estate  $9,497,765  ;  personal  property,  $639,282.  In  the  Fourth 
District,  in  1870,  real  estate  $14.683,995 ;  personal  property  $909,416 :  in 
1877,  real  e'^tate  $12,374,530  ;  personal  property  $800,828. 

The  practical  operation  of  tliis  mode  of  taxation  shows  how  great 
the  disparity  was  during  the  four  years,  from  1852  to  1855,  inclusive, 
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after  which  it  was  abandoDed.  The  aggregate  of  the  percentage  levied 
on  real  estate  and  slaves  for  these  four  years,  for  all  purposes,  was : 
In  the  First  District,  858} :  in  the  Second,  809}  :  in  the  Ihird,  1071} ; 
and  in  the  Fourth,  765}  :  while  all  other  taxable  property  in  the  city 
paid  only  295,  for  all  purposes,  in  these  four  years. 

The  constitution  of  1845,  art.  127,  which  corresponds  with  art.  123 
of  the  constitution  of  1852,  and  art.  118  of  the  existing  constitution,  is 
as  follows : 

"  Taxation  shall  be  equal  and  uniform  throughout  the  State.  After 
the  year  1848  all  property  on  which  taxes  may  be  levied,  in  this  State, 
shall  bo  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law.  No  one  species  of  property  shall  be  taxed  higher  than  another 
species  of  property  of  equal  value,  on  which  taxes  shall  be  levied." 

It  would  be  a  waste  of  words  to  attempt  to  show  the  manifest  in- 
equality and  want  of  uniformity  in  the  tax  imposed  by  section  37  of 
the  act  of  1852.  It  was  flagrantly  in  conflict  with  the  constitution  of 
1845. 

Ck)unsel  for  relator  urge  that  *art  127  of  the  constitution  of  1845 
was  applicable  only  to  taxation  by  the  State,  and  not  to  municipal  tax^ 
ation  :  and  they  rely  on  Second  Municipality  vs.  Duncan,  2  An.  182 : 
Cummings  vs.  Lafayette,  3  An.  674 ;  and  Buffington  vs.  Dinkgrave,  4 
An.  548. 

In  Duncan's  case,  the  Second  Municipality,  on  the  29th  August,  1846, 
levied  a  tax  of  one  per  cent  on  all  the  real  estate  within  its  limits.  Dun- 
<san  opposed  this  tax  as  being  unequal.  The  only  proof  seems  to  have 
been  the  admission  that  there  was  no  special  ordinance  of  the  munici- 
pality assessing  taxes  on  personal  property.  Under  the  constitution  of 
1812  it  was  held  that  the  Legislature  had  power  to  select  the  objects  of 
taxation  ;  and,  that  to  be  equal  and  uniform,  the  tax  must  be  the  same 
on  the  objects  so  selected. 

Under  the  charter  of  1805  the  city  of  New  Orleans  had  the  power  to 
tax  real  and  personal  estate ;  and  this  power  belonged  to  the  munici- 
palities durhig  their  separation  under  the  act  of  1836.  Jurisprudence 
had  settled  that  it  was  not  necessary  for  the  city  or  the  municipalities  to 
exercise  all  the  power  thus  conferred  by  taxing  all  property  real  and 
personal ;  and  the  tax  in  this  case  was  equal  and  uniform  on  all  the 
property  selected,  real  estate. 

The  equality  and  uniformity  thus  understood  had  been  observed  in 
the  tax  in  question ;  and  it  will  be  borne  in  mind  that  the  part  of  article 
127  of  the  constitution  of  1845,  which  forbids  the  taxing  of  one  species 
of  property  higher  than  another  species  of  property  of  equal  value,  was 
expressly  postponed  in  its  effect  until  after  1848.  Chief  Justice  Eustis, 
who  was  the  organ  of  the  court,  did  say  that  this  article  of  the  consti- 
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tution  "  by  its  very  terms,  applies  to  State  and  not  to  municipal  taxes. 
It  provides  for  the  equality  and  uniformity  of  taxation  throughout  the 
State,"  2  An.  188.  But  there  was  no  occasion  to  say  any  such  thing, 
for  the  reason  that  the  tax  in  question  was  lawful  under  the  constitution 
of  1812,  and  the  city  charter  of  1805 ;  and  that  part  of  the  constitution 
of  1845  which  might  have  made  it  unlawful  did  not  take  elTect  until  a 
year  after  this  decision  was  rendered,  nearly  two  years  after  the  tax  was 
levied. 

In  Lafayette  vs.  Cummins,  the  suit  was  for  license  tax  on  defend- 
ant's occupation.  Judge  Eustis,  who  was  again  the  organ  of  the  court, 
referring  to  Duncan's  case,  2  An.,  said  that,  after  thorough  argument, 
article  127  was  held  to  be  applicable  to  State,  and  not  to  municipal  taxes. 
Surely  there  was  no  occasion  for  this  dictum.  The  tax  was  levied  on 
the  occupation,  under  authority  of  an  act  of  the  Legislature ;  and  every 
person  pursuing  that  occupation  was  subject  to  the  same  tax.  There  iB 
no  other  mode  of  levying  such  a  tax ;  and  it  was  equal  and  uniform, 
strictly  within  the  letter  and  spirit  of  article  127. 

In  Buffington  vd.  Dlnkgrave  the  tax  in  question  was  a  city  license  on 
the  occupation.  The  inequality  of  the  tax  was  urged,  mainly  on  the 
ground  that  a  part  of  the  year  had  already  expired  when  the  plaintitf 
became  subject  to  the  tax.  It  did  not  appear  that  the  tax  was  other 
than  that  imposed  on  all  persons  pursuing  the  same  occupation:  ahdno 
law  required  the  city  to  fractionlze  the  license  tax.  The  cotirt  disposed 
of  the  objection  by  a  simple  reference  to  the  cases  of  Duncan  and  Cum- 
mins. But  to  the  tax  was  equal  and  uniform,  in  that  it  was  imposed 
alike  on  all  persons  pursuing  the  same  occupation,  it  was  not  in  conflict, 
but  in  strict  accordance  with  article  127. 

We  can  not  assent  to  the  proposition  that  article  127  of  the  consti- 
tution of  1845,  and  article  123  of  the  constitution  of  1852,  were  not  ap- 
plicable to  municipal  taxation.  The  decision  in  Duncan's  case  wad  rend- 
ered on  the  15th  February,  1847.  The  Legislature  was  then  in  session ; 
and  it  hastened  to  place  the  taxpayers  of  New  Orleans  under  the  segis 
of  this  constitutional  provision.  By  act  approved  May  4, 1847,  No.  192, 
page  147,  it  was  declared  that  "taxation  within  each  municipality  shall 
be  equal  and  uniform.  After  the  year  1847,  property  on  which  taxes  may 
be  levied  in  each  municipality  shall  be  taxed  in  proportion  to  its  value. 
No  one  species  of  property  shall  be  taxed  higher  than  another  species 
of  property  of  equal  value,  on  which  taxes  shall  be  levied." 

We  can  not  regard  the  words  "  throughout  the  State,"  as  used  in 
the  first  alin^a  of  article  127,  as  limiting  the  operation  of  the  great 
principle  which  it  declares.  On  the  contrary,  they  convey  to  our  minds 
the  idea  that  in  no  part  of  the  State  of  Louisiana  can  taxes  not  equal 
and  uniform  be  lawfully  levied,  whether  by  the  State  government  or  by 
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the  municipal  governments  on  which  the  Legislature  has  chosen  to  con- 
fer taxing  power.  The  principle  of  equality  and  uniformity  in  taxation 
is  inherent  in,  it  underlies  every  system  of  government  not  despotic ; 
and  it  acquires  no  additional  force  by  the  formulated  expression  of  it  in 
the  oi^anic  law,  which,  in  that  respect,  is  simply  declaratory. 

The  subsequent  phraseology  of  article  127  seems  to  us  to  place  the 
meaning  beyond  doubt  It  relates  to  property  on  which  taxes  may  be 
levied  in  this  StcUe.  Taxes  may  be  levied  on  property  in  this  State  for 
State  purposes,  for  parochial  purposes,  for  municipal  purposes:  and 
there  is  not  one  word  in  the  article  in  question  which  limits  its  meaning 
to  taxation  by  the  State  for  State  purposes,  or  indicates  the  intention  of 
the  Convention,  while  guarding  the  rights  of  the  citizen  against  unequal 
and  oppressive  taxation  by  the  State,  to  leave  them  at  the  mercy  of  po- 
lioe  juries  in  the  several  parishes,  and  mayors  and  aldermen,  or  councils^ 
in  the  numerous  towns  and  cities  of  the  State. 

Certainly  it  would  not  be  possible  to  establish  an  equal  and  uniform 
tax  for  every  parish  and  town  and  dty,  because  their  exigencies  and  re- 
quirements and  resources  are  different.  What  the  constitution  meaDs» 
what  the  law  of  equality  and  uniformity  requires  is,  that  the  tax,  if 
levied  by  the  State,  must  be  at  the  same  rate  throughout  the  State,  and 
upon  the  valuation  of  the  property  taxed.  If  levied  for  parochial  pur- 
poses, all  the  property  taxed  in  the  parish  must  be  at  the  same  rate  on 
valuation.  If  the  tax  be  for  municipi^  purposes,  it  must  be  at  the  same 
rate,  on  valuation,  throughout  the  limits  of  the  corporation.  Any  tax 
levied,  in  any  part  of  the  State,  by  any  taxing  power,  which  does  not 
conform  to  this  rule  of  equality  and  ui^ormity,  so. precisely  formulated 
in  article  127,  is  unconstitutional,  ultra  vires,  and  void. 

We  can  not  assent  to  the  dictum  in  Duncan's  case  for  another  rea- 
son :  and  that  is,  that,  confessedly,  after  the  year  1848,  the  Legislature 
had  no  power,  under  the  constitution  of  1845,  to  tax  one  species  of  prop- 
erty higher  than  another  spedes  of  property  taxed,  of  equal  value ;  and 
the  Legislature  could  not  confer  upon  a  municipal  corporation,  the  mere 
creature  of  its  will,  any  power  which  it  could  not  exercise  by  direct 
legislation. 

The  profound  respect  which  we  entertain  for  the  late  Chief  Justice 
Eustis,  and  the  other  eminent  jurists  who  composed  the  Court  over 
which  he  presided,  has  imposed  upon  us  the  necessity  of  stating,  at 
greater  length  than  we  should  otherwise  have  done,  our  reasons  for 
holding,  in  opposition  to  their  opinion,  that  article  127  of  the  consti- 
tution did  control  municipcd  taxation,  and  that  all  taxing  power  through- 
out the  State,  in  any  and  every  part  of  the  State,  must  be  exercised  in 
Btrict  conformity  to  the  principle  of  equality  and  uniformity,  first  form- 
ulated in  that  article,  and  preserved,  substantially,  in  all  the  subsequent 
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constitutions.  See  Oilman  vs.  Sheboygan,  2  Blacls,  510;  Talcott  vs.  Pine 
Grove,  19  Wallace,  675,  and  cases  there  cited  from  State  courts. 

If  it  be  conceded,  and  we  do  not  care  to  discuss  that  proposition 
now.  that  under  the  constitution  of  1845,  after  the  year  1848,  the  Legis- 
lature or  a  municipal  corporation  could  select  one  species  of  property, 
and  impose  a  tax  upon  that  species  of  property  alone,  excluding  any 
other  species  of  property  made  taxable  by  law,  it  would  not  thence 
follow  that  the  tax  could  be  so  levied  on  that  species  of  property, 
whether  by  the  State  or  by  a  municipal  corporation,  that  the  rate  on 
valuation  could  be  higher  in  one  part  of  the  State,  if  taxed  by  the 
State,  or  in  one  part  of  the  city,  if  taxed  by  a  municipal  corporation, 
than  in  any  and  every  other  part  of  the  State  or  corporation.  Our 
attention  has  not  been  called  to  any  decision  or  dictum  sanctioning  any 
such  manifest  injustice.  But  this  is  precisely  what  the  Legislature  did, 
by  section  37  of  the  act  of  1852.  The  boundary  between  the  Second  and 
Third  Districts  is  Esplanade  street.  The  owner  of  real  estate  and  slaves 
on  the  up-town  side  of  Esplanade  paid  per  centages,  for  the  four  years 
ending  in  1855,  aggregating  809},  while  his  neighbor  on  the  opposite  side 
of  that  street  paid,  in  the  same  period,  1071).  Caned  street  separates  the 
First  and  Second  Districts.  The  proprietor  on  the  upper  side  of  Canal 
street  paid  858),  while  the  owner  of  property  on  the  lower  side  paid  809). 
Eelicity  street  is  the  dividing  line  between  the  First  and  Fourth  Districts, 
and  while  the  property  on  the  lower  side  of  that  street  paid  858),  that  on 
the  upper  side  paid  765). 

Such  injustice  was  too  glaring  to  escape  the  notice  of  the  Legisla- 
ture ;  and  the  Acts  of  1856  put  an  end  to  it  by  subjecting  all  taxable 
property  in  the  city  of  New  Orleans  to  the  same  rate  per  cent  upon  the 
same  basis,  valuation. 

Counsel  for  relator  insists  that  section  37,  of  the  act  of  1852,  is  a 
contract,  binding  on  the  State,  the  city,  and  the  bondholders.  Unques- 
tionably there  was  a  contract,  and  a  very  simple  one,  between  the  city 
and  the  bondholders.  The  city  assumed  the  debts  for  which  the  several 
municipalities  and  Lafayette  had  been  liable ;  and  it  executed  its  bonds, 
bearing  interest,  payable  semi-annually,  for  the  amount  The  city  also 
undertook  to  raise  the  sum  of  $650,000  per  annum  to  pay  the  accruing 
interest  and  to  provide  for  the  gradual  extinction  of  the  bonds.  The 
bonds  were  the  evidence  of  the  contract :  the  contract  was  to  pay  the 
amount  stipulated,  principal  and  interest.  That  was  the  obligation  of 
the  contract ;  and  that  obligation  is  placed  under  the  protection  of  the 
constitution  of  the  United  States,  as  well  as  of  that  of  the  State  of 
Louisiana. 

But  was  it  a  part  of  this  contract  that  the  city  should  issue  no  other 
bonds  or  evidences  of  debt,  during  the  forty  years  of  the  running  of 
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— 

these  bonds  ?  We  think  not  So  long  as  the  city  paid  the  interest  puno« 
tually.  it  was  no  concern  of  these  bondholders  what  amount  of  debt 
might  be  contracted  toward  other  persons.  Legislative  power  and  the 
aovereignty  of  the  State  may  be  assimilated  to  paternal  power,  which 
-can  not  be  surrendered  at  will.  The  powers  conferred  on  municipal  cor- 
porations are  subject,  and  must  ever  remain  subject  to  legislative  con- 
trol ;  and  the  Legislature  of  to-day  can  not  impose  restrictions  on  the 
powers  of  a  municipal  corporation  which  a  future  Legislature  can  not 
modify  or  abrogate,  except  where  some  vested  rightmight  thereby  be 
clivested,  or  the  obligation  of  some  contract  be  impaired.  In  Board 
'  of  Liquidators  vs.  McComb,  the  Supreme  Court  of  the  United  States 
«aid: 

"We  are  not  prepared  to  say  that  the  Legislature  of  a  State  can  bind 
itself,  without  the  aid  of  a  constitutioned  provision,  not  to  create  a  fur- 
ther debt,  or  not  to  issue  any  more  bonds.  Such  an  engagement  could 
hardly  be  enforced  against  an  individual;  and  when  made  on  the  part  of 
a  State,  it  involves,  if  binding,  a  surrender  of  a  prerogative  which  might 
seriously  affect  the  public  safety.  The  right  to  procure  the  necessary 
means  of  carrying  on  the  government  by  taxation  and  loans  is  essential 
to  the  political  independence  of  every  commonwealth."    2  Otto,  535. 

These  views  are  applicable  to  a  municipal  corporation.  The  Legis- 
lature of  1852  had  the  power  to  forbid  the  city  to  issue  any  obligation  or 
•evidence  of  debt;  and  the  incapacity  would  continue  until  it  was  removed 
t>y  the  Legislature.  The  Legislature  might  refuse  to  confer  on  a  muni- 
cipal corporation  the  power  to  issue  any  bond,  for  any  purpose;  but  it 
<K>uld  not  bind  any  future  Legislature  not  to  confer  that  power.  We  find, 
in  point  of  fact,  that  the  Legislature,  two  years  after,  in  1854,  did  author- 
ize the  city  of  New  Orleans  to  issue  its  bonds  for  five  millions,  to  pay 
for  stock  in  railroads;  and  to  provide  for  the  interest  on  three  millions 
and  a  half  of  that  amount  by  special  tax  on  real  estate  and  slaves. 
This  may  not  have  been  wise:  it  certainly  proved  most  disastrous  to  the 
•city;  but  the  Legislature  clearly  had  the  power  to  remove  the  restrlc- 
tions  Imposed  by  the  act  of  1852. 

It  did  not  concern  the  bondholders  that  the  old  city  debt  should  be 
apportioned  to  the  inhabitants  of  the  several  municipalities;  because,  as 
to  them  the  separate  indebtedness  of  the  municipalities  had  been  novated 
and  discharged  by  the  assumption  and  bonds  of  the  city.  It  was  no 
part  of  the  contract  with  them  that  the  quota  of  the  old  city  debt  to  be 
paid  by  the  inhabitants  of  each  municipality  should  be  fixed  on  the 
basis  of  the  value  of  the  real  estate  in  each  in  1851;  and  that  this  quota 
should  be  added  to  the  separate  debt  created  by  each  in  order  to  ascer- 
tain and  establish  the  amount  of  the  entire  debt  of  each.  These  details 
•did  not  concern  the  bondholders:  they  were  simply  the  result  of  the 
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design  of  the  Legislature  to  make  the  inhabitants  of  each  municipality 
pay  the  debts  of  each,  as  provided  by  section  26,  of  the  act  of  1836.  It 
was  no  concern  of  the  bondholders  that  the  annual  sum  to  meet  the 
interest,  and  finally  to  pay  the  bonds,  should  be  levied  on  real  estate 
and  slaved  alone.  Indeed,  so  far  as  their  interests  were  concerned,  it 
would  seem  that  they  would  naturally  have  preferred  to  have  the  entire 
taxable  property  within  the  city  limits  subjected  to  the  payment  of  their 
bonds.  Why  these  objects  were  selected  we  do  not  know ;  but  it  may 
be  that  it  was  because  real  estate  and  slaves  constituted  the  greater  part 
of  the  taxable  value,  and  were  sufficient;  and  that  the  dty  desired  to 
reserve  the  entire  taxable  capacity  of  every  other  species  of  property 
for  other  municipcLl  purposes.  All  these  details  and  arrangements  were 
purely  domestic;  they  concerned  no  others  than  the  inhabitants  them- 
selves; and  their  whole  scope  and  design  was  to  adjust,  among  the  in- 
habitants, their  respective  contributive  shares  to  the  payment  of  what 
had  become  the  common  debt  of  the  whole  city. 

In,  t^e  Sheboygan  case,  an  act  of  1854  provided  that  a  tax  to  meet 
certain  railroad  bonds  should  be  levied  on  all  the  taxable  property  in 
the  city.  In  1857  the  L^^lature  thought  proper  to  restrict  this  tax  to 
real  estate  exclusively.  The  suit  was  by  an  owner  of  real  estate  taxed 
\mder  the  act  of  1857,  whose  property  had  been  sold  for  the  tax.  The 
court  said  the  act  of  1854  was  not  a  contract.  "  The  imposition,  modifi- 
cation, and  removed  of  taxes,  and  the  exemption  of  property  ffom  such 
burdens  is  an  ordinary  exercise  of  the  power  of  State  sovereignty.  There 
was  no  pledge,  express  or  implied,  that  this  power  should  not  there- 
after be  exercised."    2  Black,  513. 

It  was  not  a  bondholder  who  complained  in  that  case;  but  the 
principle  is  applicable  to  the  complaint  by  a  bondholder,  unless  it  were 
shown  that  the  property  exclusively  subjected  was  not  sufficient  to  pay 
the  debt.  Certainly  it  applies  with  much  more  force  to  a  case,  such  as 
that  which  we  are  dealing  with,  in  which  there  has  been  not  a  wlth- 
drawed  of  property  originally  subjected  to  taxation  for  the  payment  of 
the  bonds,  but  the  subjection  of  the  entire  taxable  property  of  the 
debtor,  in  lieu  of  the  special  objects  originally  subjected. 

The  Legislature  of  Louisiana,  in  1856,  chose,  in  the  ordinary  exer- 
cise of  the  power  of  State  sovereignty,  which  It  has  no  power  to  sur- 
render, to  require  all  property  to  be  tcuced  at  the  same  rate,  on  the  same 
basis,  valuation.  This  effectually  repealed  the  special  tax  on  real  estate 
and  slaves  exclusively;  but  it  did  not  impair  the  obligation  of  the  con- 
tract with  the  bondholders,  nor  did  it  diminish  either  the  sum  to  be 
raised  annually  for  the  consolidated  debt,  nor  the  resources  from  which 
that  sum  was  to  be  raised.  In  Layton's  case,  12  An.  515,  this  court  held  the 
act  of  1856  to  be  in  strict  conformity  to  the  constitution.    It  equalized 
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taxation;  and  relieved  the  inhabitants  of  the  burden  of  paying,  in  eacl^ 
district,  the  debt  of  that  district,  and  imposed  it  equally  on  the  who^e 
city,  and  its  entire  taxable  property. 

The  bondholders  have  no  right  to  interfere  with  the  administration 
of  the  city  government,  by  requiring  a  certain  order  in  the  business  of 
the  legislative  department  of  that  government,  and  claiming  the  nullity 
of  ItB  proceedings  if  not  in  conformity  with  that  order:  nor  can  they, 
nor  any  other  creditors  of  the  city,  compel  the  city  government  to  levy 
a  special  tax  on  one  species  of  property  exclusively,  for  their  benefit. 
If  these  bondholders  ever  had  any  right  to  demand  the  levy  of  a  special 
tax,  it  was  a  tax  on  real  estate  and  slaves.  But  the  five  milUons  of  dol* 
lars  worth  of  slaves  once  subject  to  taxation  in  New  Orleans  have 
ceased  to  be  property;  and  the  burdens  of  the  owners  of  real  estate 
would  be  thereby  greatly  increased,  if  the  whole  tax  should  now  bo 
levied  on  their  property  alone.  Such  a  change  was  not  contemplated 
by  any  of  the  contracting  parties;  and  it  would  be  equitable  and  Just  to 
relieve  the  owners  of  real  estate  of  this  additional  burden,  by  subjecting 
to  the  payment  of  these  bonds  all  the  taxable  property  within  the  city 
limits,  if  that  had  not  already  been  done  by  the  acts  of  1856.  .  . 

We  think  that  section  87,  of  the  act  of  1852,  in  so  far  as  it  author<i 
Ized  the  special  tax  on  real  estate  and  slaves,  was  violative  of  art  127 
of  the  constitution  of  18tf ,  then  in  force.  That  it  was  repealed  to  that 
extent  by  the  acts  of  1856 :  that  the  acts  of  1866,  in  that  respect,  are  in 
strict  accordance  with  article  127  of  the  constitution  of  1845,  and  the 
corresponding  article,  123,  of  the  constitution  of  1852;  and  that  they  in 
no  manner  impair  the  obligation  of  any  coptract  with  the  bondholden^ 
or  with  any  other  person  whomsoever.  The.  levy  of  the  special  tax  on 
real  estate,  as  prayed  for  by  relator,  is  legally  impossible. 

It  is  uiiged  by  counsel  for  relator  that  the  opinion  of  the  court  in 
the  cases  of  Duncan,  Cummins,  and  Buffington  interpreted  the  constitu- 
tion of  1845;  and  that  the  bondholders  acquired  their  rights  with  refer- 
ence to  this  interpretation;  that  art.  127  was  not  applicable  to  municipal 
taxation.  The  answer.is,  if  this  be  conceded,  that,  in  Duncan's  case  the 
court  decided  nothing  more  than  that  the  Legislature,  or  its  creature,  a 
municipal  corporation,  had  the  power  to  select  a  single  object  of  taxa- 
tion, real  estate.  In  that  case  the  object  so  selected  was  taxed  equally^ 
at  a  uniform  rate,  one  per  cent,  on  the  assessed  value:  and  in  the  othen 
cases  the  taxes  were  equal  and  uniform,  being  a  ^xei  sum  on  the  trade 
or  occupation  in  each  case.  No  court  in  Louisiana,  so  far  as  we  know, 
has  decided  that  when  the  object  of  taxation  has  been  selected  it  could 
be  taxed  at  one  rate,  on  a  given  basis,  in  one  part  of  the  State  or  dty,. 
and  at  a  different  rate,  or  upon  a  dilTerent  basis,  in  another  part  of  the, 
city  or  State.    If  the  constitution  of  1845  did  not  forbid  such  inequality; 
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In  munioipal  taxation,  it  was  forbidden  by  tbe  fundamental,  inherent 
principle  that  taxation  must  be  equal  and  uniform  on  the  property 
taxed. 

If  the  whole  of  section  37,  of  the  act  of  1852,  entered  into  and  con- 
stituted the  contract  between  the  bondholders  and  the  city,  we  incline  to 
Hhe  opinion  that  the  whole  contract  would  be  void,  because  of  the  mani- 
fest inequality  and  want  of  uniformity  in  the  special  tax.  But  we  think 
the  contract  with  the  bondholders  was  that  of  which  the  bonds  are  the 
eridenoe,  the  lawful  obligation  of  the  city  to  pay  the  principal  and  inter- 
est as  stipulated. 

Relator  maintains  that  at  the  time  these  bonds  were  issued  the 
holders  were  entitled  by  law  to  compel  payment  by  mandamus:  that  the 
feight  to  use  this  remedy  entered  into  and  formed  part  of  the  contract; 
and  that  they  can  not  be  deprived  of  this  right  by  subsequent  legisla^ 
(Ion. 

Laws  relating  to  the  forms  of  Judicial  proceedings  are  remedial;  and 
tiM  form,  in  any  case,  must  depend  on  the  law  in  force  at  the  time  the 
pcoceeding  is  instituted,  without  regard  to  the  law  at  the  time  the  facts 
on  which  it  is  based  occurred.  If  before  the  final  decision  a  new  law 
should  intervene  and  change  the  form,  the  form  originally  resorted  to 
can  no  longer  be  pursued,  unless  the  new  law  expressly  declares  that  the 
pre-existing  form  shall  be  followed  in  the  cases  then  pending.  No  indi-^ 
▼idual  can  claim  a  vested  right  in  the  remedial  process  by  which  his 
demand  might  have  been  enforced  at  the  time  it  accrued,  when  the 
liCgislature  has  chosen,  subsequently,  to  abolish  that  process.  See 
liUd^Ing  vs.  His  Creditors,  4  Martin  N.  S.  608 ;  Scott  vs.  Duke,  3  An.  253, 
and  authorities  there  cited.  What  the  suitor  has  a  right  to  claim  is  the 
use  of  such  remedy  as  may  be  adequate  to  his  demand,  not  that  he  shall 
he  permitted  to  enforce  that  demand  in  any  special  form,  or  by  any 
specific  process.  These  views  are  fully  sustained  by  the  decision  of  the 
Supreme  Ck)urt  of  the  United  States  in  Tennessee  vs.  Sneed.  6  Otto, 
and  by  many  decisions  of  that  court,  and  of  the  State  courts  cited  at 
pages  73,  74.  The  proceeding  in  Tennessee  vs.  Sneed  by  mandamus 
was  brought  after  that  form  of  proceeding,  in  such  cases,  had  been 
prohibited  by  the  State  Legislature.  The  Supreme  Court  of  Tennessee 
refused  the  writ;  and  the  Supreme  Court  of  the  United  States,  on  writ 
of  error,  affirmed  that  judgment. 

By  the  Code  of  Practice,  article  746,  final  judgments  rendered  in 
other  States,  or  foreign  countries,  might  be  enforced  summarily  by 
executory  process,  just  as  mortgages  may  be  enforced  now,  without 
previous  dtatlon  of  the  debtor.  The  Legislature  chose,  by  act  of  1846, 
p.  166,  to  repeal  this  provision  of  the  law.  Several  cases  in  which  this 
form  had  been  resorted  to  were  pending,  some  on  appeal,  at  the  date  of 
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the  passage  of  the  aot  of  1846.  This  court  held,  in  every  case,  that  this 
change,  pending  the  proceedings,  even  on  appeal,  deprived  the  courts  of 
the  power  to  proceed  further.  The  repeal  of  the  former  law  did  not 
divest  vested  rights,  nor  did  it  deprive  the  judgment  creditors  of 
adequate  remedy.  It  prohibited  the  summary  process  allowed  by  the 
former  law;  and  remitted  them  to  the  ordinary  form  of  suit  by  petition 
and  citation.  See  Scott  vs.  Duke,  3  An.  253:  Kilgore  vs.  Planters'  Bank, 
same,  vol.  693:  Commercial  Bank  vs.  Markham,  same,  698;  Featherstonh 
vs.  Ck)mpton,  8  An.  285. 

The  law  to-day  authorizes  the  mortgagee  to  have  the  mortgaged 
property  seized  and  sold  by  executory  process,  summarily,  without  pre-< 
vious  citation  of  the  mortgagor.  The  remedy  is  expeditious;  and,  no 
doubt,  the  right  to  enforce  mortgages  summarily  makes  that  form  of 
security  more  desirable,  more  valuable.  The  Legislature  may  repeal 
this  law  at  any  time,  and  remit  the  mortgagee  to  the  ordinary  form  of 
proceeding,  by  petition,  citation,  judgment,  and  execution.  Could  any 
mortgageee  pretend  that  this  would  be  unlawful  interference  with  his 
vested  rights;  or  that  the  obligation  of  the  contract  would  be  thereb]r 
impaired  ? 

In  Strauss  vs.  Brown,  30  An.  79,  a  creditor  sought  to  enforce  his  de-r 
mand  against  the  city  of  New  Orleans  by  mandamus  to  compel  the 
auditing  officer  to  issue  to  him  a  warrant  for  the  amount.  We  held  that 
act  No.  5,  of  1870,  extra  session,  prohibited  the  remedy  resorted  to: 
that  it  compelled  the  creditors  of  the  city  to  proceed  in  the  ordinary 
form  ;  and,  after  having  obtained  judgment,  that  it  might  be  registered 
in  the  office  of  the  Administrator  of  Public  Accounts,  and  paid  out  of 
the  next  annual  budget,  as  required  by  the  act 

We  also  decided,  in  that  case,  that  the  act  of  1870  does  not  deprive 
the  creditors  of  the  city  of  adequate  remedy,  that  is,  such  remedy  as 
creditors  in  £:eneral  have  against  their  debtors,  by  suit  in  the  ordinary 
form.  Having  obtained  judgment,  the  creditor  must  proceed  to  have  it 
paid  in  the  manner  required  by  the  act,  and  not  otherwise.  The  right 
of  relator,  Strauss,  accrued  in  1876,  under  the  dominion  of  the  act  of 
1870;  and  we  did  not  find  it  necessary  to  express  any  opinion  as  to  the> 
effect  of  the  act  with  respect  to  pre-existing  contracts  and  obligations. 

In  the  Carondelet  Canal  Company  vs.  the  Mayor  and  Administra- 
tors, the  relator  had  obtained  judgment  against  the  city  in  the  ordinary 
form,  and  had  caused  it  to  be  registered  in  the  office  of  the  Administra- 
tor of  Public  Accounts.  The  mayor  and  administrators  had  failed  to^ 
provide  for  the  payment  in  the  next  annual  budget  after  the  registry^ 
as  required  by  the  act. 

We  held  that  the  duty  of  the  mayor  and  administrators  was  plain; 
and  the  right  of  relator  absolute ;  and  that  there  was  no  means  or  pro- 
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oess  by  which  this  right  could  be  enforced,  otherwise  than  by  mandamus. 
We  accordingly  made  the  mandamus  peremptory,  requiring  the  mayor 
and  administrators  to  provide  for  the  payment  of  this  judgment  out  of 
the  next  annual  budget    80  An.  129. 

The  present  case  differs  from  that  of  Strauss  vs.  Brown  in  that  the 
right  of  relator  accrued  long  before  the  passage  of  the  act  of  1870;  and 
it  differs  from  the  Carondelet  Canal  case  in  that  relator  has  not  ob- 
tained judgment  against  the  city,  nor  attempted  to  enforce  its  rights  in' 
the  mode  prescribed  by  that  act.  We  think  this  act  pertains  entirely 
to  the  remedy :  that  it  is  within  the  constitutional  power  of  the  Legisla- 
ture ;  and  that  it  is  obligatory  alike  on  creditors  of  the  city,  whether 
their  rights  accrued  prior  to  1870  or  subsequently. 

If  the  seventh  section  of  the  act  No.  81,  of  1876,  admits  of  no  other 
interpretation  than  that  it  deprives  any  class  of  creditors  of  the  city  of 
New  Orleans  of  the  right  to  enforce. their  demands  by  judicial  process, 
we  think  it  would  be  in  excess  of  legislative  power,  and  void.  But  if  it 
is  susceptible  of  the  construction  that  it  forbids  creditors,  bondholders, 
and  others,  to  proceed  directly  by  mandamus  to  compel  the  levy  and 
collection  of  a  tax  to  pay  the  amounts  due  them,  and  requires  all  such 
creditors  to  proceed  under  the  act  No.  5,  of  1870,  we  think  it  would  not 
be  violative  of  any  legal  or  constitutional  right 

If  the  seventh  section  of  the  act  should  be  held  to  be  violative  of  the 
constitution,  it  would  not  thence  follow  that  the  entire  act  is  unconsti- 
tutional. We  do  not  flpd  it  necessary  to  pass  upon  this  act,  because  the 
views  which  we  have  already  expressed  suffice  to  dispose  of  this  case; 
and  we  prefer  to  reserve  any  expression  of  opinion  as  to  the  validity  of 
the  act,  in  whole  or  in  part,  until  the  question  shall  be  presented  to  us 
in  such  shape  and  between  such  parties  as  will  give  us  jurisdiction. 
Without  reference  to  this  act,  the  relator  is  not  entitled  to  the  relief 
Which  he  seeks ;  and  that  is  the  only  matter  to  be  determined  on  this 
appeal. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed,  and  that  the  demand 
of  relator  be  rejected  and  dismissed,  with  costs  in  both  courts. 


GoNCUBRiNa  Opinion. 

DbBlano,  J.  For  upwards  of  twenty-five  years,  the  validity  of  the 
bonds  h^d  by  relator  have  been — again  and  again — acknowledged  by  the 
Legislature  and  the  Courts  of  this  State,  by  the  authorities  of  the  City  of 
New  Orleans,  and  by  those  who-^until  1874 — have  been  taxed  to  redeem 
those  undisputed  and  indisputable  obligations. 

Those  bonds  evidence — not  the  separate  debt  of  a  limited  class,  not 
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a  debt  contracted  by  or  in  the  exclusive  interest  of  the  owners  of  real 
estate,  but  the  debt  of  the  city,  one  which  can  be  enforced — 
proportionally — against  all  of  those  for  or  by  whom  it  was  contracted^ 
on  the  whole  of  their  property,  and  assuredly  not — ^as  unjustly  com- 
manded by  the  37th  section  of  the  act  of  1852 — against  an  arbitrarily 
selected  fraction  of  the  debtors,  not  on  an  arbitrarily  designated  species 
of  property,  not  according  to  an  assessment  made  since  more  than  a 
quarter  of  a  century,  whieh  no  longer  represents  the  value  of  even  the 
property  on  which  that  unequal  and  iniquitous  tax  was  imposed,  but  by 
the  levy  of  a  proportional  tax  on  both  the  real  and  personal  property  of 
those  who — collectively  and  not  otherwise — are  liable  for  that  common 
debt,  the  primodial  and  subsisting  validity  of  which  is  not  and  could  not 
be  successfully  assailed. 

With  or  without  any  constitutional  enactment,  as  well  before  as 
since  the  adoption  of  the  constitution  of  1845,  1852  and  1868,  a  tax 
which — legitimately — can  never  be  but  a  general  and  proportionate  con- 
tribution, levied  to  carry  out  a  public  enterprise,  to  satisfy  a  public  11a- 
bility^  neither  can  nor  could  be  considered  as  equal  and  binding,  unless 
imposed — according  to  circumstances  —  throughout  the  State,  or 
throughout  any  of  its  subdivisions — on  every  species  of  property,  ex- 
cept such  as  in  every  civilized  State — is  tacitly  or  expressly — exempted 
from  taxation  by  common  consent  or  constitutional  restrictions. 

The  act  of  1852  imparted  to  the  consolidated  bonds  a  validity  which 
no  subsequent  legislation  could  or  can  impart ;  but  that  act  did  not  so 
far  suspend  and  paralyze  the  Sovereignty  of  the  State,  that — after  its 
promulgation — the  State  was  powerless  to  correct  a  manifest  error,  to 
discontinue  an  indefensible  injustice,  to  enlarge— within  its  own  limits  or 
the  limits  of  any  of  its  subdivisions— the  category  of  the  taxable  prop- 
erty, and  to  more  effectually  secure — by  the  creation  of  an  additional 
quantity— the  ultimate  satisfaction  of  the  acknowledged  obligations  of 
those  subdivisions,  the  rights  of  their  acknowledged  creditors.  This  it 
did  in  1856,  in  obedience  to  the  mandate  of  its  constitution,  in  accord- 
ance with  the  dictates  of  reason  and  justice. 

In  so  doing,  the  State  neither  impaired,  nor  intended  to  impair  the 
obligation  of  the  city's  contract,  but  merely  exercised  the  undoubted 
privilege  which  it  had  and  which  its  Legislature  could  not  surrender,  to 
obliterate  from  .the  statute  book  the  partial  enactment  which — until 
then — had  authorized  the  levy  of  a  discriminating,  unequal  and  unlawful 
tax.  That  was  right;  but  it  is  evident — the  city's  liability  existed  before, 
did  not  arise  from  and  has  survived  the  repealed  enactment 

A  constitutional  law,  or  any  constitutional  section  of  a  law  forms  an 
inseparable  pcui^  of  a  contract  entered  into  during  its  existence ;  but.  If 
^uiy  legislative  act,  or  any  section  of  an  act  which  violates  the  Const!- 
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tution  of  a  State,  can  be  considered  as  part  of  a  contract,  it  drags  into 
it  a  lifeless  form,  an  absolute  nullity,  which  may  and  should  be  disre- 
garded, which  no  court  could  justly  enforce. 

The  power  to  enter  into  a  contract  and  the  exercise  of  that  power, 
being  inseparable  from  the  corresponding  duty  and  obligation  to  vol- 
untarily execute  it  or  suffer  its  legal  enforcement,  it  is  incontestable  that 
under  either  a  special  statute,  the  general  law,  an  express  stipulation  or 
an  irresistible  implication — an  adequate  remedy,  inseparable  from  a 
conceded  and  acquired  right,  is — ^as  the  right  itself — vested  in  the  cred- 
itor, to  require  and  compel  a  compliance  with  the  contract. 

I  concur  in  the  opinion  and  decree  read  by  Mr.  Justice  Mabb. 


DissENTiNQ  Opinion. 

Manning,  C.  J.  I  do  not  concur  in  the  opinion  of  my  brethren,  and 
shall  state  the  reasons  of  my  dissent  as  briefly  as  the  nature  of  the  case 
will  permit 

The  main  question  Ib  the  alleged  unconstitutionality  of  the  37th. 
section  of  the  act  of  1852,  as  violative  of  the  constitutional  requirement 
that  taxation  shall  be  equal  and  uniform.  The  argument  is,  that  the 
legislative  order  to  levy  a  special  tax  on  real  estate  and  slaves,  (which 
last  may  be  eliminated  from  our  consideration  now)  and  not  on  person- 
alty, is  a  prohibited  discrimination  to  the  detriment  of  the  former ;  and 
that  the  levy  of  an^^^  tax  on  an  antiquated  assessment,  which  does  not. 
represent  the  shifting  values  of  a  growing  and  ever  changing  city,  is  ille- 
gal, because  unequal  and  not  uniform.  The  relator  meets  this  objection 
with  a  denial  that  the  constitutional  mandate  refers  to  municipal  taxa- 
tion, and  invokes  the  decisions  of  this  court  as  supporting  and  main- 
taining the  doctrine  that  reference  was  had  to  State  taxes  alone. 

The  leading  case  is  Duncan's,  2  Annual,  182,  where  the  Second  Mu- 
nicipality had  imposed  a  special  tax  of  one  per  centum  on  all  real  estate 
within  its  limits,  and  the  Court  said,  replying  to  the  objection  that  it  wa& 
unconstitutional  because  in  conflict  with  art.  127  of  the  constitution  of 
1845 ; — "  That  article,  by  its  very  terms,  applies  to  State,  and  not  to  mu- 
nicipal taxes.  It  provides  for  the  equality  and  uniformity  of  taxation 
throughout  the  State.  *  *  *  The  framers  of  this  constitution  had 
before  them  the  condition  of  the  municipalities  of  New  Orleans,  with 
their  debts,  their  abuses,  and  their  wants ;  and  their  corporate  existence 
is  recognized  and  continued  as  to  certain  public  rights  by  an  express 
provision.  The  jurisprudence  under  which  the  present  system  of  taxa- 
tion had  grown  up,  was  before  them,  and  the  power  of  remedying  the 
evils  of  mlsgovernment  was  left  In  statu  quo  with  the  legislature,  and 
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the  convention  confined  itself  to  providing  for  the  State  government^ 
leaving  the  municipal  bodies,  as  it  is  believed  sound  policy  justified, 
under  legislative  control." 

This  judicial  declaration  is  entitled  to  tl^  greater  weight  from  the 
fact  that  the  then  Chief  Justice,  who  delivered  the  Opinion  of  the  Courts 
was  one  of  the  framers  of  that  constitution,  whose  provisions  he  was  ex- 
pounding. That  decision  was  rendered  in  1847,  and  although  it  is  said^ 
the  case  originated  before  the  taxation  clause  of  the  constitution  of  1845 
went  into  full  effect,  the  same  court  approved  and  re-affirmed  it  by  name- 
and  in  express  terms  in  Lafayette  v.  Cummins,  3  Annual,  674,  and  Buf- 
dngton  V.  Dinkgrave,  4  Annual,  549.  These  decisions  were  in  1848  and 
1849,  and  the  principle  had  become  a  rule  of  property  when  the  consoli- 
dation  act  of  1852  was  passed,  and  the  bonds  of  the  relator  were  issued* 
Nor  is  it  unimportant  to  note  in  this  connection  that  the  courts  of  Yir- 
ginia  and  Arkansas,  whose  constitutions  contained  an  identical  article 
with  ours,  ruled  in  the  same  way.  Gilkeison  v.  Frederick,  13Qratt.577* 
Washington  v.  the  State,  13  Ark.  351. 

The  constitution  of  1852  reproduced  this  requirement  touching  the 
equality  and  uniformity  of  taxation,  (art  123)  and  in  1854  the  court  or- 
ganized under  that  constitution  had  occasion  for  the  first  time  to  con- 
Btrue  it  The  doctrine  of  Duncan's  case  was  abandoned,  the  court  being 
divided  in  opinion.  The  Second  Municipality  had  imposed  a  tax  on  the 
owners  of  real  estate  contiguous  to  Benton  street,  to  pay  the  expense  of 
opening  it,  and  the  court  said,  there  was  no  other  mode  of  apportioning^ 
a  tax  for  such  improvements  which  will  be  equal  and  uniform  but  that 
of  an  cui  valorem  tax  on  all  property  holders  within  the  district,  or  by 
paying  the  expenses  out  of  the  funds  derived  from  general  taxation,  and 
the  tax  on  the  real  estate  contiguous  to  the  street  was  held  invalid  and 
unconstitutional.  There  were  two  dissentents,  Slidell  C.  J.  saying,  he 
considered  the  decision  in  Duncan's  case  as  settled  doctrine,  and  no  longer 
res  nova.  White's  case,  9  Annual,  446.  It  is  now  said  that  the  opinion  in 
Duncan's  case,  so  far  as  it  treats  of  the  constitutional  mandate*  of  1845^ 
i^  obiter.  Slidell  J.  was  a  member  of  that  court  and  concurred  in  the 
opinion,  as  did  every  member  of  that  court,  and  after  seven  years  of  re- 
flection, being  also  on  the  new  bench,  he  was  unable  to  discover  in  what 
respect  it  was  obiter,  and  not  only  adhered  to  it,  but  declared,  he  did  not 
consider  the  question  any  longer  an  open  one. 

It  was  not  long  however  before  the  question  was  again  presented 
broadly,  and  one  of  the  two  confiicting  dicta  had  to  be  abandoned.  In 
Yeatman  v.  Crandell  XI  Annual,  220,  after  quoting  the  article  of  the 
two  constitutions,  the  court  say ; — "  This  article  refers  to  State  taxation 
in  its  proper  sense,  for  general  or  State  purposes.  When  it  says  that 
taxation  shall  be  equal  and  uniform  throughout  the  State,  it  points. 
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directly  to  its  object,  which  is  to  regulate  the  mode  of  filling  the  State 
Treasury.  It  does  not  take  away  the  power  of  making  local  assessments 
for  local  improvements.  *  *  *  *  It  is  notorious  that  an  cwsre  of  land 
pays  twice  as  great  a  ta»for  local  purposes  in  one  parish  as  an  acre  of 
equal  value  pays  in  another  parish.  Yet  no  one  thinks  the  constitution 
infringed  by  such  a  state  of  things.  It  is  enough  that  State  taxes  for 
State  purposes  are  equal  and  uniform,  and  ad  valorem," 

White's  case  was  thus  overruled,  and  the  doctrine  of  the  earlier  case 
was  re-affirmed  without  dissent,  one  of  the  Justices  who  formed  part  of 
the  majority  in  that  case  having  renounced  his  former  opinion  and  say- 
ing ; — **  I  yield  my  former  impressions  on  this  point  the  more  readUy 
because  the  Supreme  court  which  sat  under  the  constitution  of  1845,  and 
five  of  the  seven  judges  with  whom  I  have  sat  upon  this  bench,  have 
concurred  in  holding  that  the  article  in  question  was  not  intended  to 
apply  to  municipal  or  local  taxation  for  local  improvements."  The  fol- 
lowing year  the  decision  in  Yeatman  v.  Crandell  was  re-affirmed  in  Jami- 
son V.  New  Orleans,  12  Annual,  346,  and  again  in  Wallace  v.  Shelton,  14 
Annual,  498,  in  which  last  case  the  court  say ; — ''  When  the  different  mu- 
nicipalities were  consolidated  into  one  city,  the  legislature  adopted  the 
principle  that  it  was  equal  and  just  that  the  city  at  large  should  pay  the 
very  unequal  debts  of  the  different  municipalities.  It  was  not  in  the 
power  of  this  Court  to  say  that  the  legislation  was  unconstitutional." 

There  is  therefore  no  <ioubt — there  can  be  none— about  the  Judicial 
construction  of  the  constitutional  requirement  of  uniformity  and  equal- 
ity of  taxation.  It  may  be  argued  that  it  was  an  erroneous  construction, 
but  that  it  was  the  actual  construction,  made  by  two  courts  interpreting 
identical  articles  in  two  constitutions,  has  been  shewn  by  producing  the 
language  of  those  Courts.  Nor  can  it  be  said  that  the  question  had  not 
proper  consideration.  It  was  not  settled  without  controversy,  and  the 
circumstances  attending  the  decision  in  Yeatman's  case  impart  great 
weight  tp  the  manner  in  which  White's  case  was  overruled,  and  evince 
the  deliberation  which  attended  the  unanimous  re-establishment  of  the 
earlier  doctrine,  that  municipal  taxation  was  not  referred  to,  nor  included 
in,  the  constitutional  prohibition  of  inequality  of  taxation.  And  if  so, 
then  the  37th.  section  of  the  Act  of  1852  is  not  open  to  the  objection  of 
unconstitutionality  made  by  the  defendant,  because  it  deals  with  munici- 
pal taxation  alone. 

The  action  of  the  legislative  department  of  the  government  was  in 
ttccordance  with  this  judicial  construction.  From  the  passage  of  the 
Act  of  1852,  the  requirement  for  a  levy  of  the  tax  to  pay  the  interest  on 
the  Consolidated  Bonds,  was  complied  with.  In  1856  the  charter  of  New 
Orleans  was  amended,  and  the  essential  provisions  of  the  act  of  1852 
yrere  re-enacted,  and  those  touching  the  levy  and  collection  of  this  tax 
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were  retained,  and  the  assurances  of  its  security  and  regular  payment 
were  renewed.  The  common  council  were  directed  to  lay  an  equal  and 
uniform  tax  upon  all  property  real  and  personal  in  the  city  for  the  pur- 
poses of  the  Act — that  is  to  say  for  the  purpose  of  providing  general 
revenues  etc. — but  said  tax,  added  to  the  Consolidated  Loan  tax,  and  to 
certain  other  specified  taxes,  shall  not  exceed  in  the  a^regate  one  dollar 
and  fifty  cents  on  one  hundred  dollars  of  valuation.  Sess.  Acts  1856,  pp. 
148, 162,  sees.  42, 117.  The  manner  of  levying  the  tax  for  the  Consoli- 
dated Loan,  as  fixed  by  the  37th.  sec.  of  the  Act  of  1852,  was  not  inter- 
fered with  nor  changed.  That  tax  was  to  be  levied  as  heretofore,  and 
when  added  to  the  general  equal  and  uniform  tax  which  was  to  be  levied 
on  all  property  for  other  purposes,  the  a^regate  was  not  to  exceed  a 
specified  rate. 

There  was  never  a  year  when  this  Consolidated  Loan  tax  was  not 
collected,  although  the  mode  of  its  assessment  was  altered.  In  1870 
another  charter  was  granted  to  New  Orleans,  and  all  the  rights  of  the 
Consolidated  Bond  holders,  secured  to  them  by  previous  legislation, 
were  recognized,  and  the  collection  of  the  tax  for  their  payment  was 
provided  for.  Sess.  Acts  1870,  pp.  44,  48  sees.  34,  44.  And  in  1874  the 
"  validity  of  the  consolidated  bonds  of  New  Orleans  is  recognized  in  all 
its  integrity  "  by  a  solemn  legislative  declaration.  Sess.  Acts,  p.  92.  It 
was  not  until  1876,  after  the  annual  tax  for  the  payment  of  the  Consoli- 
dation Loan  interest  had  been  uninterruptedly  laid  for  twenty  years, 
that  the  General  Assembly  undertook  to  deprive  the  holders  of  the  con- 
solidated debt  of  all  the  means  of  procuring,  or  of  enforcing  payment 
of  their  bonds,  or  the  interest  upon  them. 

Meanwhile,  in  1875,  a  suit  had  been  instituted  in  the  U.  S.  Circuit 
court  by  holders  of  the  Consolidated  bonds  against  the  dty,  for  the  pur- 
pose of  establishing  their  debt,  and  to  compel  a  specific  performance  of 
the  contract  between  themselves  and  the  city,  which  they  alleged  grew 
out  of  and  was  contained  in  the  37th.  sea  of  the  Act  of  1852.  They 
sought  to  have  their  position  as  creditors-  first  in  order,  and  entitled  to 
preference  in  payment  out  of  the  taxes  levied  upon  lands,  determined  by 
a  decree  of  court.  The  unconstitutionality  of  the  act  of  1852  was  pleaded 
by  the  dty,  but  the  Circuit  court  affirmed  its  validity,  and  declared  that 
the  37th.  section  constituted  a  contract  between  the  City  and  the  Con- 
solidated bondholders,  which  could  not  be  impaired,  and  that  the  City 
was  liable  to  those  bondholders  for  the  sums  collected  under  it.  The 
decree  in  that  case  is  pleaded  by  the  relator  as  res  adjudicata  in  this.  It 
is  not  necessary  that  I  should  pass  upon  that  plea,  as  I  am  considering 
the  defence  as  an  orighial  question. 

In  1876  the  act  was  passed,  upon  which  the  City  relies  to  justify  it 
in  refusing  or  neglecting  to  levy  the  tax  required  by  the  act  of  1852. 
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Seas.  Acts,  p.  54  It  prohibits  the  assessment  or  oollection  of  any  tax 
'for  the  payment  of  any  bonds,  or  interest  of  any  bonds,  except  those 
styled  Premium  bonds  of  t]ie  Oity,  and  repeals  all  previous  laws  which 
required  or  authorized  the  council  to  levy  any  tax  for  the  payment  of 
any  other  bonds.  It  deprived  the  Consolidated  bondholders  by  one 
stroke  of  all  process  for  the  enforcement  of  their  alleged  contract  with 
the  city,  and  annihilated  the  security  which  the  terms  of  that  contract 
assured  to  them.  No  tax  has  since  been  levied  to  pay  the  interest  on 
their  bonds,  or  to  redeem  any  portion  of  them.  If  the  General  Assem- 
bly had  constitutional  authority  to  make  that  enactment,  the  relator  is 
remediless.    If  otherwise,  the  Act  of  1852  is  binding  upon  the  city. 

What  was  the  effect  of  the  act  of  1852  quoad  the  Consolidated  bond- 
holders and  the  State?  Was  there  a  contract  made  thereby  between 
them,  and  if  yea,  can  any  subsequent  legislation  invalidate  it?  There 
is  no  distinction  between  a  contract  of  a  State  and  a  contract  of  an  indi- 
vidual, and  a  contract  which  a  corporation  makes  under  authority  of 
the  State  is  in  the  same  category.  The  engagement  which  the  City  of 
New  Orleans  made,  was  to  pay  the  Consolidated  Bonds  which  were  to  be 
issued  in  lieu  of  the  previous  obligations  of  the  old  City,  and  the  three 
Municipalities,  and  of  Lafayette ;  and  she  stipulated  as  security  for  the 
performance  of  this  engagement  that  a  certain  and  specified  sum  should 
be  raised  by  taxation  each  year,  to  be  applied  to  the  payment  of  the 
coupons,  and  the  partial  extinguishment  of  the  principal,  and  as  a  fur- 
ther guaranty,  the  legislature  in  advance  pronounced  the  nullity  of  all 
ordinances,  resolutions,  or  other  acts  which  the  Council  might  pass  until 
the  ordinance  imposing  the  Consolidation  loan  tax  should  have  been 
adopted.  This  engagement  was  accepted  by  those  who  held  the  old 
obligations,  and  an  exchange  was  effected.  Here  then  was  a  contract 
made  by  a  public  corporation,  under  express  authority  of  the  legislature^' 
with  its  creditors,  who  assented  to  it  by  perfecting  the  arrangement  the 
legislature  had  in  contemplation.  A  learned  author  lays  down  the  rule 
controlling  the  rights  of  these  contracting  parties,  and  the  obligations 
resting  upon  them  thus  ; — "  when  under  the  exercise  of  powers  delegated, 
the  rights  of  third  persons  have  accrued,  and  they  have  assumed  the 
form  of  a  contract  with  the  municipal  corporation,  the  legislature  cannot 
change  the  powers  of  the  corporation  so  as  to  impair  the  rights  of  its 
creditors.  The  Constitution  of  the  United  States  prohibits  any  law  im> 
pairing  the  obligation  of  contracts,  and  while  the  legislature  may  alter 
or  modify  the  powers  of  the  subdivisions  of  the  State,  such  alteration 
cannot  be  allowed  to  affect  the  creditors  of  the  subdivisions.  They  are 
entitled  to  claim  that  the  corporation  shall  exercise  such  powers  as  it 
had  at  the  time  this  contract  was  made."  Burroughs*  Taxation,  427. 
And  yet  more,  ihe  rights  of  these  creditors  cannot  be  successfully  im^ 
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pugged  by  the  judiciary  any  more  than  by  the  legislature,  for  the  Su* 
preme  Court  of  the  United  States  holds  that  when  the  Courts  of  a  State 
have  decided  that  Bonds  issued  by  a  corporation  are  valid,  if  the  Courts 
of  that  State  subsequently  reverse  that  decision,  and  declare  that  the 
Bonds  are  void,  because  the  legislature  had  not  the  power  to  authorize 
their  issue,  then  the  rights  of  the  holders  of  bonds  issued  during  the 
time  when  the  courts  of  the  State  held  them  valid  are  not  affected  by 
the  subsequent  adverse  ruling  that  they  were  invalid.  Gelpcke  v.  City  of 
Dubuque,  1  Wall.  175.  Havemeyer  v.  Iowa  Co.  3  Wall.  29i.  Lamson's 
case,  9  Wall.  477. 

In  Van  Hoffman  v.  City  of  Quincy,  4  Wall.  535,  the  Court  say ;— "  It 
is  clear  that  where  a  State  has  authorized  a  municipal  corporation  to 
contract,  and  to  exercise  the  power  of  local  taxation  to  the  extent  neces- 
sary to  meet  its  engagements,  the  power  of  taxation  thus  given  cannot 
be  withdrawn  until  the  contract  is  satisfied.  The  State  and  the  corpo- 
ration in  such  cases  are  equally  bound.  The  power  becomes  a  trusty 
which  the  donor  cannot  annul  and  which  the  donee  is  bound  to  execute, 
and  neither  the  State  nor  the  corporation  can  any  more  impair  the  obli- 
gation  of  the  contract  than  any  other.'* 

In  Smith  v.  Appleton,  19  Wis.  495,  that  coiirt,  construing  an  act  very 
similar  to  our  act  of  1852,  under  which  new  bonds  had  been  issued  to 
take  the  place  of,  and  to  be  received  by  creditors,  in  the  stead  of  old 
bonds,  observed  that  the  stringent  provisions  of  the  act  to  secure  the 
payment  of  the  interest  "  were  obviously  introduced  to  induce  creditors 
to  surrender  their  old  bonds,  and  accept  the  new.  These  provisions, 
when  accepted  by  the  creditors  and  the  dty,  and  the  new  bonds  were 
issued,  constituted  a  most  material  element  of  the  new  contract.  They 
entered  into  and  became  a  part  of  it,  and  as  such,  are  not  the  subject  of 
legislative  repeal  or  amendment,  so  as  to  impair  the  right  or  diminish 
the  security  of  the  creditor^  without  their  assent." 

And  the  same  principle  applies  to  this  case.  In  my  opinion,  the  city 
entered  into  a  contract  with  the  holders  of  the  bonds,  the  surrender  of 
which  she  was  inviting,  which  became  complete  when  they  exchanged 
them  for  Consolidated  bonds.  This  contract  is  contained  in  the  37th.  sec 
of  the  act  of  1852.  The  contemporaneous  construction  of  the  Courts  was 
that  the  provisions  of  that  section  relative  to  the  taxation  upon  real 
estate  was  not  a  violation  of  the  constitutional  requirement  of  uniform 
and  equal  taxation,  and  therefore  the  legislature  could  not  afterwards 
withdraw  the  power  of  taxation  thus  conferred  for  the  benefit  of  those 
bondholders  until  the  contract  was  satisfied,  nor  can  the  judiciary  ignore 
its  own  previous  and  contemporaneous  exposition  and  determination  of 
the  rights  which  parties  have  acquired  under  the  contract  to  their  detri- 
ment.   The  contract  cannot  be  affected  by  any  subsequent  decision  alter- 
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ing  the  construction  of  the  law.  Gelpcke's  case,  1  Wall.  206.  "  If  the 
contract,  when  made,  was  valid  by  the  constitution  and  laws  of  the  State 
as  then  expounded  by  the  highest  authorities  whose  duty  was  to  ad- 
minister them,  no  subsequent  action  of  the  legislature  or  the  judiciary 
can  impair  its  obligation."  Havemeyer  v.  Iowa  Co.,  3  Wall.  294  What- 
ever views  I  may  entertain  of  the  soundness  or  unsoundness  of  the  con- 
struction placed  by  this  court  upon  the  articles  of  the  Constitutions  of 
1845  and  1852,  relative  to  equal  and  uniform  taxation,  it  is  sufficient  to 
say  here  that  that  question  cannot  be  re-opened  to  the  prejudice  of  the 
bondholders.  Their  rights  are  protected  by  the  adjudications  of  this 
Court,  which  through  a  long  series  of  decisions  (with  a  single  interrup- 
tion), declared  that  municipal  taxation  was  not  in  the  contemplation  of 
the  Constitution,  when  it  prescribed  the  rule  of  equality  and  uniformity, 
and  therefore  the  37th.  section  of  the  Act  of  1852  is  a  valid  enactment 
The  language  of  the  U.  S.  Supreme  court  in  Van  Hoffman's  case  may  be 
literally  applied  to  this,  changing  only  the  date  of  the  act  under  consid- 
eration ;— "  The  laws,  requiring  taxes  to  the  requisite  amount  to  be  col- 
lected, in  force  when  the  bonds  were  issued,  are  still  in  force  for  all  the 
purposes  of  this  case.  The  act  of  1863  (in  our  case,  the  act  of  1876)  ao 
far  as  it  affects  these  bonds,  is  a  nullity.  It  is  the  duty  of  the  city  to 
impose  and  collect  the  taxes,  in  all  respects,  as  if  that  act  had  not  been 
passed.  A  different  rule  would  leave  nothing  of  the  contract,  but  an 
abstract  right  of  no  practical  value,  and  render  the  protection  of  the 
constitution  a  shadow  and  a  delusion."    4  Wall.  555. 

The  inequality  of  the  taxation  upon  the  assessment  of  1851  has  been 
very  vividly  pourtrayed  by  the  counsel  of  the  city.  At  that  time  a  large 
portion  of  what  is  now  the  most  beautiful  part  of  the  city  was  unim* 
proved.  Streets,  that  then  were  considered  the  most  desirable  locations' 
for  the  large  commercial  houses,  have  been  surrendered  to  baser  uses. 
On  opposite  sides  of  the  same  street  the  operation  of  the  tax  was  une- 
qual. This  inequality  has  been  demonstrated  by -a  tabular  statement  of 
one  of  the  counsel  for  the  interveners,  which  shews  that  in  the  fourth 
district  the  tax  is  less  than  one  half  that  in  the  third. 

If  however  it  was  the  settled  jurisprudence  of  this  State,  when  the 
Consolidated  bonds  were  issued  and  received  in  exchange  for  old  obliga- 
tions, that  the  article  of  the  Constitution  requiring  uniform  and  equal 
taxation^  had  reference  to  State  taxation  alone,  the  rights  of  these  bond- 
holders cannot  be  affected  by  a  change  of  opinion  of  the  judiciary  upon 
that  question.  Nor  can  the  legislature  disregard,  ignore,  or  impair  the 
contract  which  was  made  between  the  city  and  the  bondholders.  The 
rights  of  the  bondholders  were  secured  and  set  forth  in  the  contract 
The  power  of  the  legislature  to  make  the  provisions,  which  constituted 
their  security,  was  judicially  declared  to  be  within  the  authority  of  the^ 
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CoDstitutioii,  and  it  is  too  late  now  to  attempt  to  deprive  the  bondhold- 
ers of  the  guaranty  which  every  department  of  the  Government  gave 
them,  that  they  held  a  just  debt,  amply  secured,  and  which  should  be 
paid  in  the  manner  stipulated  by  their  debtor. 

Writ  of  error  granted  to  the  Supreme  Court  of  the  United  States. 
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No.6%3.  '^  '^' 

SuocEssioN  OF  R.  J.  Elliott,  Lewis  Austin,  Tutob,  vs.  Mbs.  M.  E, 

Eluott,  Administratbix. 

If  it  appears  that  the  special  mortsraffe  eiven  by  the  tutor  in  favor  of  the  minor  in 
order  to  release  the  ireneral  legal  mortgiige  on  the  tutor's  property  was  based 
on  an  homolosated  account  of  the  tutor  that  was  false  and  fraudulent  on  its 
faoe.  the  givine  of  the  special  mortgage,  and  the  release  of  the  general  mort- 
gage in  the  minor's  favor,  although  sanctioned  by  advice  of  a  family  meeting 
and  a  decree  of  court,  will  be  held  null  and  void,  not  only  as  against  the  tutor's 
succession,  but  also  as  against  any  creditor  of  his  cognizant  of  the  fraudulent 
character  of  the  homologated  account. 

The  legislation  of  1869  requiring  all  mortgages  to  be  recorded  in  the  same  book  did 
not  require  mortgages  already  legally  registered  to  be  re-recorded. 

The  vendor  of  land  may  acquire  a  legal  mortgage  on  the  land  by  virtue  of  recorded 
judgments  against  his  vendee. 

If  the  widow,  or  any  one  of  the  minors,  possess  in  his  or  her  own  right  $1000,  noth* 
ing  can  be  allowed  under  the  homestead  law. 

The  failure  of  the  Recorder  of  Mortgages  to  register  with  the  private  contract 
formed  by  a  furnisher  of  supplies  with  the  planter,  the  proof  of  its  execution, 
will  not  impair  the  privilege  acquired  by  the  record  of  the  contract. 

Fees  due  physicians  for  professional  services  during  the  last  illness  can  not  be 
ranked  as  privilege  claims  unless  duly  recorded. 

i  FPEAL  from  the  Parish  Court  of  East  Baton  Rouge.    Sherburne,  J, 

Sam*l  P.  Oreves  for  Austin,  tutor,  appellee. 

Herron,  Bird  &  Beal  for  administratiiz,  appellee. 

Favrot  &  Lamon  and  G.  W.  Buckner  for  Newell,  appellant 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  R  J.  Elliott  was  twice  married.  By  this  first  wife,  Edith 
Austin,  he  had  one  child,  William.  Edith  died  in  1864,  leaving  as  sole 
heir  said  child  then  and  yet  a  minor.  At  the  death  of  his  said  wife, 
Elliott  owned  in  community  with  her  the  plantation  (near  Baton  Rouge) 
about  which  this  controversy  in  part  relates.  In  1868  Elliott  qualified 
as  natural  tutor  of  his  said  child,  and  JefL  Thomas  was  appointed  un- 
der tutor. 

During  the  marriage  between  Elliott  and  his  deceased  wife,  he  re- 
ceived of  her  paraphernal  funds,  from  the  estates  of  her  father  and 
brother,  $3961  75. 

In  June,  1868,  Thomas,  the  under  tutor,  proceeded  against  Elliott, 
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tutor,  for  an  account  of  tutorship,  alleging  that  Elliott  was  embar- 
rassed and  the  minor's  rights  endangered.  The  account  was  rendered, 
and  exhibited  the  above  amount,  $3961  73,  as  due  the  minor  in  money, 
and  estimated  the  community  property  (the  plantation)  at  $5000 ;  of 
which  one  half  belonged  to  the  minor.  No  debts  were  stated  against 
the  minor  or  community.  This  account  was  homologated  and  made 
the  judgment  of  the  court.  This  judgment  of  homologation  was  re- 
corded as  a  judicial  mortgage.  The  claims  of  the  minor  were  also  duly 
recorded  as  legal  mortgage  prior  to  January  1, 1870. 

Thus  matters  stood  until  Feb.,  1872,  when  Elliott  applied  to  have 
the  minor's  interest  in  the  community  property,  L  e.,  the  plantation,  ad- 
judicated to  him  under  Art.         C.  G. 

The  plantation  was  valued  by  experts,  and  on  the  advice  of  a  fam- 
ily meeting  the  minor's  share  of  said  property  was  adjudicated  to 
Slliott  at  81000,  with  reservation  of  special  mortgage,  etc. 

On  Feb.  28, 1872,  Elliott  applied  for  leave  to  give  a.  special  mort- 
gage to  the  minor,  under  Art.  G.  G.  He  accompanied  this  application  by 
An  account  of  tutorship,  filed  Feb.  28,  1872,  crediting  the  minor,  as  be- 
fore, with  paraphernal  funds  of  the  mother,  $3961  73,  and  5  percent  in- 
terest thereon;  also  with  $1000,  the  price  of  the  adjudicated  commmiity 
property.  But  he  now  claimed  credit  for  large  sums  paid  by  him  on 
community  debts,  which  by  scdd  account  were  fixed  at  $6662  49,  one 
half  to  debit  of  minor  being  $3331  24.  This  sum  together  with  the  sum 
of  $1083  40  for  law  charges,  expenses  of  minor,  etc.,  amounted  to 
$4414  66,  thus  leaving  balance  in  favor  of  minor  of  only  $1286  52. 

The  under  tutor,  promptly,  on  the  day  this  account  was  filed,  an- 
swered "  that  he  had  no  objection  to  its  homologation;  that  having  care- 
fully examined  it  and  the  accompanying  vouchers,  and  believing  the 
same  correct,"  he  joined  in  the  prayer  for  its  homologation. 

It  was  on  next  day  homologated,  and  the  sum  of  $1286  52  fixed  as 
the  amount  due  the  minor.  No  proof  beyond  the  vouchers  was  ad- 
ministered as  to  these  alleged  community  debts.  A  family  meeting  was 
convened  and  experts  appointed  to  pass  upon  the  sufficiency  of  the 
property  offered  to  be  specially  mortgaged  by  the  tutor.  The  report 
and  deliberations  represented  it  as  ample.  Thereupon  the  court  au- 
thorized the  special  mortgage  to  be  given  by  the  tutor,  and  ordered  and 
decreed  the  erasure  and  cancellation  of  all  other  mortgages  of  the  minor. 

The  property  thus  specially  mortgaged  was  a  lot  of  125  acres,  con- 
stituting part  of  a  tract  of  327  acres  bought  by  Elliott  of  J.  A.  Payne 
on  Feb.  28, 1872.  Elliott  paid  for  the  whole  327  acres  only  one  thou- 
sand dollars.  This  purchase  was  made  on  the  very  day  he  applied  for 
and  obtained  authority  to  specially  mortgage  125  acres  of  it,  to  secure 
$1286.    This  125  acres  he  got  valued  at  $2000.    The  evidence  in  this  rec- 
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ord  BatisfieB  us  that  9500  would  have  been  an  over  valuation  of  it  at  the 
time,  and  there  existed  on  it  two  prior  judicial  mortgages  in  favor  of  J. 
A.  Payne  for  more  than  its  value,  as  we  shall  see. 

Having  executed  the  special  mortgage  to  the  minor  on  March  8, 
1872,  Elliott  on  the  same  day  mortgaged  to  Henry  Newell,  for  a  loan  of 
48000,  the  plantation,  the  minor's  one  half  of  which  he  had  caused  to 
be  adjudicated  to  himself  a  few  days  before  for  91000. 

After  these  transactions,  Elliott  died,  and  Lewis  Austin  became  tu- 
tor of  the  minor  William,  and  Mrs.  M.  E.  Elliott  (the  second  wife)  became 
Administratrix  of  the  estate  of  her  husband,  who  left  a  minor  child,  issue 
of  this  second  marriage. 

Lewis  Austin,  tutor,  brought  suit  to  annul  these  transactions  and  to 
reinstate  the  minor's  rights  above  described.  Mrs.  Elliott  filed  an  ac- 
count of  her  adniinistration,  proposing  a  distribution  of  the  funds  and 
estate  in  her  hands. 

That  suit  of  Austin,  tutor,  and  the  oppositions  to  the  account  of 
administratrix  were  consolidated  and  tried  together.  The  appeals  from 
the  judgment  therein  are  the  matters  before  us.  The  issues  are  numer- 
ous and  some  of  them  important.  The  principal  questions  presented' 
are  : 

First — Are  the  proceedings  herein  before  detailed,  whereby  the  mi- 
nor William's  interest  in  the  community  was  adjudicated  to  his  fathw 
and  whereby  his  legal  and  other  mortgages  were  canceled  by  substitu- 
tion of  a  special  mortgage,  valid  and  binding  on  him  ? 

Second — It  not  binding  as  between  himself  and  tJie  estate  of  his 
father,  how  far  are  third  persons  protected  by  the  decrees  in  said  pro- 
ceedings, when  they  have  dealt  with  the  tutor  on  the  faith  thereof  and 
bona  fide  ?  Was  Henry  Newell  the  holder  of  the  $8000-mortgage,  in 
good  faith? 

Third — ^Did  Payne,  who  was  a  creditor  by  judgment  duly  recorded 
in  1868  of  Elliott  acquire  a  judicial  mortgage  on  the  property  (327 
acres)  sold  by  him  to  Elliott,  for  cash,  in  1872  ? 

Fourth — Where  the  husband  dies,  leaving  a  minor  child  of  his  first 
marriage,  possessing  more  than  91000,  but  also  leaves  a  minor  child 
and  widow  of  his  second  marriage  in  indigent  circumstances,  can  the 
latter  claim  the  homestead  of  91000? 

Fifth — What  is  a  suflQcient  registry  of  a  private  act  of  mortgage  or 
privilege  ? 

Lastly — Does  the  physician's  bill  for  last  illness  require  to  be  regis- 
tered, to  preserve  its  privilege? 

1st  As  regards  the  adjudication  of  the  community  property  to  the 
father,  the  only  objection  that  seems  to  have  any  force  is  that  the  price 
was  inadequate.    The  property  in  1868  was  inventoried  at  95000,  and 
8  » 
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one  half  of  it  at  $1000  ia  1872.  True,  this  was  a  heavy  depreciation,  but 
not  greater  than  was  experienced  in  many  other  localities  in  this  State^ 
during  these  sad  and  long-to-be-remembered  years. 

We  can  not  from  this  fact  alone  draw  the  conclusion  that  there  was 
a  fraud-intent  conspiracy  between  the  tutor,  under  tutor,  experts,  and 
family  meeting. 

But  the  proceedings  for  substituting  a  special  for  the  legal  mort- 
gages held  by  the  minor  have  a  very  diflferent  aspect. 

On  the  28th  Feb.,  1872,  the  tutor  buys  327  acres  of  land  for  $1000. 
He  stated  to  the  vendor  that  he  bought  it  for  the  purpose  of  mortgage 
ing  it  to  his  ward  and  releasing  his  other  property,  so  that  he  could 
give  Newell  a  mortgage  on  the  latter.  On  this  same  day,  Feb.  28,  he 
formally  petitions  for  authority  to  execute  the  special  mortgage,  and 
proposes  to  grant  it  on  125  acres  of  this  thousand^doUar  tract.  He- 
convenes  a  family  meeting  composed  of  only  two  r.elatives  and  three 
•*  friends"  of  the  minor,  when  there  were  a  number  of  near  kinsmen 
within  thirty  miles  of  Baton  Rouge.  Two  of  this  family  meeting  act  as 
experts  and  report  to  themselves  and  the  other  members  that  those  125 
acres  were  worth  $2000,  although  they  were  bought  that  day  at  about 
three  dollars  per  acre,  as  shown  by  the  title  before  the  meeting.  The 
mortgage  certificate  before  them  showed  judicial  mortgages  to  amount 
of  several  hundred  dollars  bearing  on  this  land.  We  can  not  believe 
that  they  were  sincere  in  their  conclusions  that  the  security  was  ample^ 
even  to  secure  $1286.  But  the  most  extraordinary  feature  of  this  pro- 
ceeding was  the  account  of  tutorship  rendered  on  the  same  day  and 
promptly  approved  by  the  under  tutor.  We  do  not  think  that  the  pro- 
visional account  rendered  in  1868  precluded  and  estopped  the  tutor 
from  showing,  in  subsequent  accounts,  that  he  had  paid  debts  of  the 
minor,  and  claiming  credit  therefor.  But  the  account  rendered  on  Feb. 
28, 1872,  was  false,  fraudulent,  and  illegal  on  its  face.  Thus  the  largest 
item  in  it  reads: 

"  Paid  Dec.  3,  1863,  to  N.  K.  Knox,  for  note  to  him  and  claims 
transferred  by  Col.  Matta,  these  debts  contracted  in  1860  and  1861, 
$2712  49." 

Here  was  a  debt  alleged  to  have  been  contracted  during  the  exisU 
ence  of  the  community,  and  paid  during  its  existence,  (for  the  wife  died 
in  1864 !)  yet  charged  to  the  minor  as  a  debt  of  the  community  paid 
after  its  dissolution. 

The  next  largest  item  of  credit  is  $2500,  the  amount  of  a  note  of 
Elliott's,  dated  June  23, 1866.  There  was  not  a  scintilla  of  proof  that 
this  note  given  in  1866  was  for  a  debt  contracted  before  the  wife's  death 
in  1864. 

This  account  was  homologated  and  made  the  judgment  of  the  courL 
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This  account  therefore  constituted  the  basis  of  the  proceeding  to  give 
the  special  mortgage,  for  it  was  of  the  essence  that  there  should  be  an 
ascertainment  of  the  amount  for  which  this  special  mortgage  was  to  be 
given.  We  think  that  the  fraudulent  character  of  this  account  and  its 
falsity  were  patent  on  the  face  of  it,  were  exhibited  by  its  own  state- 
ments and  so-called  vouchers. 

2nd.  There  can  be  no  dispute  at  this  day  as  to  the  entire  correct- 
ness of  the  proposition  that  third  persons  dealing  bona  flde  are  pro- 
tected by  final  decrees  rendered  by  courts  having  jurisdiction  of  the 
persons  and  subject  matter  before  them,  and  this  whether  said  judg- 
ments be  right  or  wrong,  honest  or  fraudulent.  But  the  question  here 
presented  is,  can  a  man  be  bona  fide,  where  the  very  decree  under  which 
he  seeks  shelter  bears  upon  its  very  front  the  brand  of  falsehood,  fraud, 
and  illegality  ?  Here  was  a  decree  which  by  its  own  enunciations  dis- 
closed that  the  credits  claimed  were  false  and  untrue.  More  than  this 
here  was  a  decree  which  upon  its  face,  under  pretext  of  paying  commu- 
nity debts,  stripped  a  minor  of  his  patrimony,  inherited  from  his 
mother  as  her  paraphernal  estate.  His  mother  died  having  a  separate 
paraphernal  estate.  Her  death  devolved  this  separate  estate  upon  her 
infant  son,  and  dissolved  what  is  now  charged  to  be  an  insolvent  com- 
munity. Where  is  the  law  which  authorized  this  child's  father  and  tu- 
,tor  to  make  t&is  separate  estate  of  the  minor  liable  for  community 
debts,  and  to  swallow  it  up,  under  pretext  of  paying  them?  Where 
the  community  is  dissolved  by  the  death  of  the  wife,  her  minor  children 
can  not  be  made  liable  for  the  community  debts  beyond  the  value  of  the 
community  property.  The  minor  himself  can  not  accept  the  community, 
nor  has  the  tutor  tl^e  power  to  do  so  to  the  injury  of  the  minor.  If 
such  power  exists  (which  we  gravely  doubt)  it  would  be  in  the  probate 
court  upon  the  advice  of  a  family  meeting. 

Newell  lived  in  Baton  Rouge,  where  these  things  were  being  done. 
He  had  the  same  attorney  as  had  Elliott,  tutor.  When  Elliott  bought 
the  property  from  Payne,  he  said  it  was  done  in  order  to  clear  his  other 
property  for  Newell's  benefit  All  these  proceedings  for  divesting  the 
minor's  mortgages  were  hurried  through  in  a  day  or  two,  and  at  once 
followed  by  the  mortgage  to  Newell.  We  are  impressed  with  the  belief 
and  conviction  that  Newell  was  cognizant  of  every  step  in  the  proceed- 
ing and  interested  in  the  event.  The  judge  a  quo  so  thought,  and  we 
think  his  conclusion  fully  justified. 

We  therefore  hold  that  the  proceeding  whereby  the  community 
property  was  adjudicated  to  Elliott  must  be  maintained ;  but  that  the 
proceeding  to  release  the  minor's  mortgages  by  substitution  of  the  said 
special  mortgage  is  without  effect  and  void,  both  as  to  the  estate  of 
Elliott  and  his  creditors.    The  account  of  Feb.  28, 1872,  must  be  set 
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il&lde  as  fraudulent  and  illegal ;  and  the  minor's  mortgage,  for  such 
Hum  as  may  be  found  due  him  on  a  final  account  of  his  tutorship,  to  be 
tendered  by  the  administratrix  of  Elliott,  must  be  recognized  as  being 
first  in  rank  on  all  the  real  estate  of  the  deceased.  It  is  manifest  that 
neither  the  account  of  1868,  nor  that  of  1872  (being  both  provisional) 
can  be  resorted  to  as  establishing  the  amount  due  the  minor,  for  the 
tutor  thay  after  their  dates  have  lawfully  expended  moneys  for  which 
tie  must  hare  credit 

8d.  We  see  no  room  to  doubt  that  the  Payne  judgments  are  as 
mortgages  prior  in  rank  to  the  special  mortgage  of  Newell.  They  were 
Irboorded  five  years  before  it,  in  1868,  in  the  Book  of  Judicial  Mortgages. 
^6  legislation  of  1869,  requiring  all  mortgages  to  be  recorded  in  the 
i^am6  book,  did  not  require  mortgages  already  legally  registered  to  be 
te-recorded. 

That  law  provided  for  the  future.  Nor  is  there  any  force  whatever 
in  ihe  proposition  that  Payne  as  vendor  of  the  327-acre  tract  could  not 
Vithout  breach  of  warranty  acquire  a  mortgage  thereon  by  operation  of 
Ills  recorded  judgments.  What  prevented  his  previously  obtained  judg- 
ments attaching  to  the  property  sold  by  him  as  soon  as  that  property 
\>elonged  to  his  debtor?  Payne's  warranty  was  that  the  property  was 
free  of  mortgages  imposed  upon  it  by  himself  or  previous  owners,  not 
ihat  he  would  not  acquire  a  mortgage  on  it 

4th.  As  to  the  widow's  and  minor's  right  to  the  $1000-homestead. 
The  claim  is  based  on  Art  3252,  Qvil  Code: 

"  Where  the  widow,  or  minor  children  of  a  deceased  person,  shall 
We  left  in  necessitous  circumstances,  and  not  possess  in  their  own  right 
|>roperty  to  the  amount  of  one  thousand  dollars,  the  widow  or  the  legal 
representatives  of  the  children  shall  be  entitled  to  demand  and  receive 
from  the  succession  of  the  deceased  husband  or  father  a  sum  which, 
added  to  the  amount  of  property  owned  by  them,  or  either  of  them,  i& 
their  own  right,  will  make  up  the  sum  of  one  thousand." 

It  is  now  elementary  that  laws  of  this  dass  must  be  strictly  oon- 
fttmed  and  can  not  be  extended  by  implication  or  construction.  If  the 
Mdow,  or  any  one  of  the  minors,  or  all  of  them  together,  possess  in 
their  own  right  $1000,  nothing  can  be  allowed,  even  if  soYne  of  them 
liaVe  nothing.  This  is  the  spirit  of  the  adjudicated  cases,  and  is,  we 
think,  correct  doctrine.  See  Stewart  vs.  Stewart,  13  A.  398.  McGall  vs. 
MeGall,  16  A.  527,  25  A.  535.  26  A.  615. 

As  our  decree  gives  the  minor  William,  in  his  own  right,  a  sum  ex- 
Meding  that  amount,  and  recognizes  a  first  mortgage  to  secure  it,  this 
InredludeB  the  allowance  of  (1000  to  the  widow  and  the  other  minor. 

Stih.  The  U^  and  privilege  of  Newell  on  the  proceeds  of  the  crop  of 
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cotton;  raised  in  1874,  to  the  extent  of  his  reoorded  supply  oonirM% 
4U500,  is  we  think  fully  established  and  should  have  been  allowed. 

The  objection  that  the  recorder  did  not  register  with  the  contm^ 
the  proof  of  its  execution  is  immaterial.  It  was  a  private  aot  Tha 
object  of  registry  is  notice,  and  that  was  fully  effected  by  the  registry  in 
this  case.  Whatever  may  be  the  law  as  to  registry  of  sales,  the  Oode  i(i 
explicit  as  to  mortgages  and  privileges. 

Art  3367  expressly  provides  that  mortgages  under  private  signature 
may  be  registered,  without  previous  acknowledgment  by  party  or  prod 
by  subscribing  witnesses,  where  the  recorder  oh  his  own  responsibility 
and  knowledge  is  willing  to  do  so. 

It  is  unnecessary  to  discuss  the  question  as  to  the  eflfect  of  Newell's 
sequestration  of  the  cotton  prior  to  Elliott's  death.  We  may  remark, 
however,  that  sequestration  gives  no  privilege.  It  issues  on  and  secure* 
privileges  already  existing.  It  is  otherwise  with  attachments  and  seiz- 
ures under  ft.  fcL 

6th.  The  claim  of  A.  Bosenfield  should  be  as  a  privilege  reduced  te 
#21  76. 

7th.  The  physicians'  bills— to  wit :  Dr.  Dupree  9690,  and  BufBagtoii 
S250,  allowed  by  administratrix  as  privileged  expenses  of  last  tilnese^ 
are  opposed  as  excessive,  and  as  having  never  been  registered  and 
therefore  not  to  be  allowed  as  privileges.  The  accounts  though  large, 
are  fully  proven  to  be  at  customary  rates.  The  Civil  Code  declares  that 
no  privilege  shall  have  effect  as  against  third  persons  unless  duly  record- 
ed.   Art.  3274,  0.  0. 

However  unreasonable  this  provision  is  when  applied  to  cases  like 
this,  still  it  is  the  law,  and  is  binding  on  this  court.  We  know  no  law 
excepting  or  exempting  such  claims  from  the  necessity  of  this  registry. 
These  claims  can  not  be  ranked  therefore  as  privileged.  We  apprehend 
that  claims  which  arise  after  the  death  of  a  party,  and  in  the  adoiinie- 
tration  of  his  estate,  and  which  the  law  classes  as  privileged,  need  not 
be  recorded,  since  registry  is  without  effect,  after  decease ;  and  by  giv- 
ing the  privilege  under  these  circumstances  the  law  manifestly  intends 
to  exempt  them  from  registry.  See,  also,  R  C.  0.,  Art.  3276,  so  providing, 

8th.  McCabe's  bill  should  be  allowed  as  a  privilege  only  for  S20,  his 
wages  during  the  time  he  acted  as  a  domestic  servant. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  as  follows : 

1st.  The  account  of  tutorship  filed  by  Elliott,  tutor,  on  Feb.  28^ 
1872,  and  the  decree  homologating  the  same  are  set  aside  and  annulled; 
the  proceeding,  orders,  and  decrees  granting  permission  to  Elliott,  tu* 
tor,  to  give  the  special  mortgage  of  March  8, 1872,  to  his  ward,  and  caa- 
eeling  the  said  ward's  previously  acquired  mortgages,  are  also  set  aside 
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and. annulled,  and  the  said  previous  mortgages  of  said  minor  are  re-in- 
stated in  full  force,  and  declared  to  be  first  in  rank  on  all  the  real  estate 
of  said  Elliott  to  secure  the  payment  of  such  amount  as  may  be  ascer- 
tained on  final  account  of  tutorship  to  be  due  him. 

2d.  The  opposition  to  the  widow's  claim  for  SIOOO  is  sustained,  and 
said  claim  rejected. 

3d.  The  claim  of  Newell  to  be  placed  as  a  privileged  creditor  oa 
the  proceeds  of  the  crop  of  1874  is  sustained  to  the  amount  of  fifteen 
hundred  dollars. 

4th.  The  opposition  to  account  of  A.  Rosenfield  is  sustained,  and  his 
claim  as  a  privilege  reduced  to  $21  75. 

5th.  The  opposition  to  the  claims  of  Dr.  Dupree  and  Dr.  Buffing- 
ton  Is  sustained  in  so  far  as  relates  to  the  privilege  of  said  claims,  but 
not  otherwise. 

6th.  The  claim  of  McCabe  as  a  privilege  is  reduced  to  $20. 

It  is  further  ordered  that  as  thus  amended  said  judgment  be  af- 
firmed, and  this  cause  is  remanded  for  the  sole  purpose  of  having  the 
amount  due  the  minor  William,  Elliott,  ascertained,  in  accordance  with 
the  law  and  the  views  herein  expressed.  The  costs  of  this  appeal  to  be 
paid  by  the  succession. 

Rehearing  refused. 


No.  7180. 
Joseph  Swan  vs.  Geo.  Vogel  et  al. 

A  recorder  of  mortgafires  can  not  deprive  a  mortfira^ree  of  his  rifchts  under  a  re- 
corded mortgage  by  omitting  it  from  the  index,  or  by  Indexing  it  improperly. 
'    or  by  omitting  it  from  his  certificate. 

Where  a  widow  makes  two  mortgages  in  favor  of  different  parties,  and  is  described 
in  each  as  the  widow  of  a  person  with  the  same  given  name,  and  whose  familr 
name  is  only  spelled  differently  in  the  two  mortgages  by  the  transposition  of 
two  letters,  the  identity  of  the  mortgagor  is  sufficiently  indicated  in  each. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogers,  J. 

A.  J,  Lewis  for  plaintiff  and  appellant 

John  &  C,  B,  Bay  and  Jerome  Meunier  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  In  September  1873  Katharine  Sier,  widow,  executed 
her  note  for  six  hundred  dollars  with  eight  per  centum  interest  from 
maturity,  payable  one  year  after  date.  At  the  same  time  she  gave  a 
mortgage  to  the  defendant  Vogel  to  secure  its  payment  on  two  lots  in 
this  city.    Both  the  note  and  mortgage  are  signed  by  her  as  written 
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above,  but  her  name  is  written  by  the  notary  Eatharina  Kramer  widow 
of  Bernard  Sire. 

In  May  1876,  she  executed  her  note  to  the  plaintiff  Swan  for 
■31,380.00,  and  secured  it  by  mortgage  on  one  of  the  same  lots.  This 
note  and  mortgage  were  signed  by  her  in  the  same  way  as  the  others, 
and  the  notary  describes  her  as  Eatharina  Kramer  widow  of  Bernard 
Sier.  The  signatures  to  both  of  the  notes,  and  both  of  the  mortgages, 
are  the  same.  The  notary  in  the  first  mortgage  has  written  her  name 
Sire,  and  in  the  second  Sier.  Both  mortgages  were  recorded  on  the 
day  they  were  executed. 

Swan  foreclosed  his  mortgage  in  Oct.  1877,  and  on  the  19th.  .of  that 
month  bought  the  mortgaged  property  at  sherifiTs  sale.  The  certificate 
of  the  recorder  of  mortgages,  furnished  and  read  at  this  sale,  made  no 
mention  of  the  Yogel  mortgage,  and  the  Swan  mortgage  was  certified 
03  the  sole  incumbrance  on  the  property,  except  the  drainage  and  other 
city  taxes. 

A  few  days  after  this  sale,  Vogel  took  out  executory  process  to  fore- 
-close  his  mortgage,  and  it  was  injoined  by  Swan.  That  is  the  present 
suit.  The  grounds  of  injunction  are,  that  Yogel  and  Mrs.  Sier  fraudu- 
lently concealed  from  Swan  the  existence  of  the  Yogel  mortgage,  and 
that  he  could  not  obtain  information  from  the  mortgage  office  of  its 
existence  because  it  was  not  inscribed  therein  in  her  real  and  proper 
name  Sier,  but  in  another  and  different  name,  viz  Sire,  and  that  the 
certificate  of  the  recorder  could  not  be  otherwise  than  it  was,  as  Swan's 
mortgage  was  the  only  one  resting  upon  the  property  of  widow  Sier. 

The  testimony  does  not  sustain  the  allegation  of  concealment. 
£uhn,  a  witness,  says  he  spoke  to  Swan  at  the  sale  about  the  Yogel 
mortgage,  and  Kramer  swears  that  Swan  knew  of  it  shortly  after  its 
execution,  and  before  the  date  of  his  own  mortgage,  while  Mrs.  Sier 
states  that  she  told  Swan  of  it  the  day  she  executed  it.  Swan  is  her  son 
in  law,  and  at  that  time  she  lived  at  his  house.  They  have  since  quar- 
reled. She  also  states  that  she  received  only  two  hundred  dollars  from 
Bwan  for  her  note  of  near  fourteen  hundred  dollars,  while  Swan  swears 
that  he  paid  her,  or  paid  for  her,  8525  at  one  time,  and  S800  at  another. 
We  attach  no  importance  to  that  feature  of  the  case. 

Mr.  Onorato,  the  deputy  sheriff  who  made  the  sale,  says  he  read 
the  recorder's  certificate  aloud,  and  some  one  mentioned  that  there  was 
a  mortgage  upon  the  property  previous  to  Swan's,  and  he  remembers 
Mr.  De  Armas  another  deputy  who  was  present  replied,  if  there  was  one, 
it  was  not  inscribed,  or  if  it  was  inscribed,  the  recorder  had  omitted  it 
in  his  certificate. 

Mr.  Bichardson,  the  deputy  of  the  recorder  of  mortgages,  says  the 
sheriff  asked  him  for  a  certificate  of  the  mortgages  against  Katherine 
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Kramer,  and  that  in  one  record  she  is  described  as  the  widow  of  Ber- 
nard Sier,  and  in  the  other  as  Sire,  and  he  certified  the  ezistenoe  of  th» 
former— that  these  two  mortgages  are  indexed  in  these  names,  but  if 
there  had  not  been  an  error  in  the  ''  research,"  the  Yogel  mortgage 
would  have  appeared  on  the  certificate.  It  appears  that  when  a  search 
of  the  mortgage  records  is  made  for  the  purpose  of  giving  a  oertlflcate,. 
a  memorandum  is  made  of  the  mortgages  appearing  against  the  name 
of  the  mortgagor,  and  these  memoranda,  which  are  known  in  the  office 
as  ^'researches,"  are  preserved.  So  that  afterwards  when  another  certifi- 
cate is  wanted  of  mortgages  recorded  in  or  against  that  name,  refer* 
ence  is  had  to  the  "research"  to  ascertain  what  mortgages  were  re- 
oorded  up  to  that  date.  The  witness  says,  there  was  an  omission  in  the 
**  research  "  in  the  present  instance,  which  had  been  made  by  another 
and  former  deputy,  and  that  he  discovered  that  omission  after  the  saie» 
Of  course  he  must  refer  to  the  Yogel  mortgage  as  the  omission,  since 
that  was  the  only  one  besides  Swan's. 

The  counsel  for  the  plaintiff  insists  that  the  law  requires  an  index 
of  the  mortgage  books  to  be  kept,  and  the  recorder  is,  and  must  be 
guided  by  that  in  preparing  the  certificate.  But  that  would  be  sub- 
stituting the  index  to  the  mortgage,  and  is  tantamount  to  saying  that 
although  the  mortgage  may  be  recorded  in  the  proper  book,  it  is  of  no- 
avail  if  not  indexed.  The  index  is  ordered  by  law  to  be  kept  for  con- 
venience, but  it  is  not  a  part  of  the  mortgage  record.  Certainly  it  doea 
not  take  the  place  of  the  record  in  the  book,  and  supersede  it. 

There  was  enough  in  the  mortgages  as  recorded  to  indicate  the 
Identity  of  the  mortgagor  in  each.  In  both  of  them  she  was  described 
as  Katherina  Kramer,  widow  of  a  man  whose  first  name  was  Bernard 
and  whose  family  name  was  spelled  differently  only  by  the  transposi- 
tion of  two  letters.  The  deputy  recorder,  who  gave  the  certificate,  im- 
pliedly admits  that  if  the  mortgage  book  had  been  consulted  instead  of 
the  "  research,"  this  identity  of  description  would  have  caused  him  to 
put  the  Yogel  mortgage  on  the  certificate. 

But  the  real  question  is,  can  the  recorder  deprive  a  mortgagee  of 
his  rights  under  a  recorded  mortgage  by  omitting  it  from  the  index,  or 
by  indexing  it  improperly,  or  by  omitting  it  from  his  certificate?  It  Is- 
tinnecessary  to  say  that  he  cannot.  Yogel's  mortgage  was  recorded. 
The  property  was  described  in  it  A  part  of  it  was  the  same  as  that- 
mortgaged  to  Swan.  The  name  was  mentioned  with  descriptive  partic- 
ularity, and  Yogel  cannot  lose  his  rights  under  the  mortgage  because 
of  a  mistake  in  the  officer  who  gave  the  certificate. 

Independent  of  this,  Swan  knew  of  the  prior  mortgage.  The  re- 
mark made  by  a  bystander  at  the  sale,  and  the  reply  of  the  officera 
making  the  sale,  must  have  reminded  him  of  the  fact,  of  which  he  had 
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been  apprised  before,  i.  e.  that  there  was  a  previous  mortgage,  and  Yogel 
held  it.    He  bought  with  his  eyes  open. 

We  have  not  noticed  another  ground  of  the  injunction,  that  all  in* 
terest  had  been  paid  on  yogel's  note  up  to  October.  1878,  and  its  pay- 
ment had  been  postponed  till  then,  because  it  is  not  proven,  or  rather  It 
is  disproved. 

The  defendant  prays  for  damages.  We  do  not  feel  inclined  to  inflict 
them.  Swan's  injunction  does  not  appear  to  have  been  wantonly  pro- 
voked, and  the  probabilities  are  that  he  will  lose  his  debt.  The  lower 
Judge  dissolved  the  injunction  with  costs  only. 

The  judgment  of  the  lower  court  is  affirmed. 


No.  7030. 

31     41 

James  L.  Ck)LB  vs.  Thomas  La  Chambbe  et  al.  ioq  711 

Under  the  act  of  Oonfirress  passed  in  1878  a  suit  ean  not  be  removed  from  a  State  to  a       no  90i\ 
Federal  Court,  after  the  case  has  been  twice  fixed  for  trial  In  the  State  oourt  at 
two  different  sessions  of  said  court. 

A  continuance  will  not  be  allowed  on  account  of  the  absence  of  evidence  to  be  taken 
under  a  commission,  when  it  appears  that  the  party  who  applied  for  the  com- 
mission was  dilatory,  and  nec^Iectful  in  takincr  it  out. 

The  absence  of  a  witness  will  not  warrant  a  continuance  when  it  appears  that  the* 
order  to  summon  was  firiven  by  plaintiff  only  two  days  before  the  trial,  and  that 
defendant  offered  to  admit  that  the  absent  witness  would,  if  present,  testify  as- 
stated  by  plaintiff. 

An  obliffation  which  was  valid  when  incurred  can  not  be  impaired  by  any  amend- 
ment  of  the  constitution  of  the  State. 

A  homestead  can  not  be  located  on  land  held  in  indivision. 

A  mortfira^e  on  land  in  existence  before  the  enactment  of  the  homestead  law  is  not- 
affected  by  that  law. 

It  is  not  necessary  to  prove  a  mortfirasre.  as  to  defendants  ai;ainst  whom  a  formal 
judgment  has  been  rendered  expressly  recofirnizinff  the  mort^affe. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville^ 
McVea,  J. 

Barrow  &  Pope  for  plaintiff  and  appellee. 

Hewes  &  Parlange  for  defendants  and  appellanta 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  May,  1867,  Ernestine — the  daughter  of  Henrietta- 
Lauve  and  of  A.  N.  Cropper,  the  first  husband  of  the  said  Henrietta 
liauve,  obtained  judgment — in  the  5th  district  court  of  this  State-^ 
against  her  mother  and  James  L.  Cole,  her  mother's  second  husband,  for 
914,727,53c;  with  eight  per  cent  interest  thereon  from  the  date  of  said 
judgment 

That  amount  represents  the  said  Ernestine's  inheritance  from  the 
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succession  of  her  father,  and  is  secured  by  the  legal  mortgage  which 
the  law  gives  to  widows,  and  which — according  to  the  terms  of  its  recog- 
nition in  the  decree  of  May  1867,  bears  on  the  property  of  Ernestine's 
mother — as  her  tutrix,  and  of  James  L.  Cole,  as  her  co-tutor,  since 
the  18th  of  August  1855. 

On  the  7th  of  July  1870,  Ernestine  Cropper,  then  the  wife  of  E.  D. 
Woodlief,  transferred  said  judgment  to  William  T.  Gay,  who — on  the 
30th  of  September  1871 — ^was  recognized,  by  a  decree  of  the  5th  district 
Court  of  the  State,  as  transferee  of  said  judgment,  and  who — on  the  7th 
of  June  1872 — subrogated  Thomas  La  Chambre  &  Co.  to  all  the  rights 
which  he  had  acquired  from  said  Ernestine  Cropper,  and  against  James 
L.  Cole,  his  wife  and  their  property.  Of  this  last  mentioned  subroga- 
tion, the  commercial  firm  of  L.  Grand  &  Co.,  to  whom — on  the  16th  of 
April  1870 — the  said  James  L.  Cole  had  sold  the  undivided  half  of  a 
plantation  subject  to  the  legal  mortgage  of  Ernestine  Cropper — took 
express  cognizance  by  the  intervention  of  one  of  its  members  in  the 
act  of  subrogation  and  waived  all  future  notice  of  the  same. 

On  the  judgment  then  transferred  to  them,  the  said  Thomas  La 
Chambre  and  Co.  caused  a  writ  of  fieri  facias  to  issue  out,  and  under 
the  seal  of  the  5th  district  Court,  and — under  that  writ — the  sheriff 
seized  the  plantation,  one  half  of  which  James  L.  Cole  has  sold  to  L. 
Grand  &  Co,  and  the  whole  of  which  is  subject  to  the  legal  mortgage, 
securing  the  transferred  judgment. 

This  seizure  was  made  by  the  sheriff  and  enjoined  by  James  L. 
Cole  and  his  wife,  in  the  month  of  May  1877  :  their  injunction  is  based 
on  the  grounds : 

1.  That  said  judgment  having  been  rendered  by  virtue  of  the  pro- 
bate jurisdiction  of  the  late  Fifth  Judicial  District  Court  of  Iberville, 
as  organized  under  the  constitution  of  1864,  in  a  suit  between  minors 
and  their  tutrix  and  co-tutor  in  a  matter  appertaining  to  the  tutorship 
of  said  minors,  was,  by  the  constitution  of  the  State  of  Louisiana 
adopted  in  1868,  and  the  laws  passed  subsequent  to  said  adoption  trans- 
ferred to  the  Parish  Court  of  the  Parish  of  Iberville,  which  alone,  un- 
der said  constitution,  has  jurisdiction  of  said  suit,  and  which  is  the 
successor  of  the  late  Fifth  Judicial  District  Court,  so  far  as  same  exer- 
cised probate  jurisdiction,  and  particularly  in  all  suits  for  the  settle- 
ment of  accounts  between  tutors  and  minors.  That  the  writ  issued  out 
of  the  Fifth  Judicial  District  Court  and  is  attested  in  the  name  of  the 
judge  and  bears  the  seal  of  the  said  court,  when,  if  any  writ  could  issue 
on  the  said  judgment,  which  they  deny,  it  should  have  issued  from  the 
parish  court  and  should  be  attested  by  the  parish  Judge  and  bear  the 
seal  of  said  parish  court. 

2.  That  the  judgment  on  which  said  writ  of  fieri  facias  issued,  was 
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at  the  time  same  issued  and  is  now  prescribed,  no  party  interested  in 
said  judgment  having  had  a  citation  issued  according  to  law,  to  defend- 
ants from  the  court  which  rendered  the  judgment  witliin  the  ten  years 
from  the  rendition  thereof. 

3.  That  the  active  mass  of  the  account  of  tutorship  on  which  said 
judgment  was  rendered,  was  composed  of  partly  the  price  of  the  plan- 
tation seized  and  partly  the  price  of  slaves,  and  that — under  the  actual 
Constitution  of  the  State— a  contract  for  the  sale  of  persons  can  no 
longer  be  enforced  by  our  courts. 

4.  That — of  the  property  seized  by  the  sheriff— the  law  exempts 
from  seizure  one  hundred  and  sixty  acres  of  land,  the  buildings  thereon 
occupied  as  a  residence,  one  work  horse  and  one  wagon  or  cart. 

Defendant's  answer  was  filed  on  the  19th  of  July  1877,  and — on  the 
21st  of  January  1878 — plaintiflCs  presented  an  application  to  have  this 
cause  transferred  to  the  circuit  court  of  the  United  States.  Their  appli- 
cation was  overruled,  their  injunction  tried  and  dissolved  and  their 
demands  rejected ;  but  defendant's  claim  for  damages  was  not  allowed, 
and-^-on  that  ground — they  have  appealed  from  the  decree  of  the  dis- 
trict court. 

I. 

Were  plaintiffe  entitled  to  the  removal  of  their  injunction  from  the 
State  to  the  federal  court  ? 

Without  her  sovereignty  and  its  attributes,  a  State  would  soon  be 
reduced  to  the  condition  of  a  province,  and  of  all  those  attributes — the 
most  important,  by  far,  is  her  judicietl  power.  The  federal  enactments 
which,  as  a  necessity  of  our  form  of  government,  encroach  upon  and 
lessen  the  integrity  of  that  power,  should  not  be  enlarged  by  any  mis- 
taken interpretation  of  the  State  Court. 

The  3d  Section  of  the  congressional  act  of  March  3d,  1875,  provides 
that  *'  whenever  the  plaintiff  or  defendant  shall  desire  to  remove  any 
suit  of  a  civil  nature — at  law  or  in  equity — ^f rom  the  State  to  the  federal 
court,  he  or  they  may  make  and  file  a  petition  in  such  suit  in  the  State 
Court  before  or  at  the  term  at  which  said  cause  could  he  first  tried,  and 
before  the  trial  thereof,  for  the  removal  of  such  suit  into  the  Circuit 
Court  to  be  held  in  the  district  where  such  suit  is  pending." 

Plaintiflis'  injunction  was  granted  on  the  31st  of  May  1877,  the 
answer  to  the  injunction  filed  on  the  19th  of  July  of  that  year,  and  the 
application  for  a  removal  presented  six  months  and  two  days  after  the 
filing  of  the  answer,  when  the  case  had  twice  been  fixed  for  trial  in  the 
State  Court,  the  first  time  for  the  26th  of  July  1877,  and  the  second 
Uaie  for  the  21st  of  January  1878,  after  plaintiff^  had  obtained  from  said 
oourt  an  order  for  the  issuance  of  a  commission  to  take  evidence,  after 
they  had  asked  and  been  denied  a  continuance  of  this  case. 
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In  the  language  of  the  Supreme  Court  of  the  United  States,  and  of 
our  State,  an  injunction  is  but  a  graft  upon,  and  not  a  proceeding  inde- 
pendent  and  separate  from  an  already  existing  and  original  action. 
They  are,  in  almost  every  instance,  inseparable  twins :  but,  were  it 
otherwise,  this  case — whatever  it  may  be — an  original  or  ancillary  pro- 
ceeding, could  have  been  tried  at  the  term  of  the  5th  district  court  held 
in  July  1877,  and  it  was  too  late  to  attempt  to  remove  it  at  the  subse- 
quent term,  after  the  jurisdiction  of  the  court  had  been — ^not  only  ac- 
•  cepted  by  the  plaintiff— but  resorted  to,  chosen  and  used  by  them,  after 
authority  had  been  invoked  to  procure  evidence  for  a  trial  which  ap- 
pears to  have  been  twice  fixed  without  objection. 

29  A.  372— 30th  A.  1,  and  cases  therein  referred  to. 

II. 

The  motion  for  a  continuance  of  this  case  from  the  January  term 
held  in  1878  to  its  next  term  was  properly  refused :  the  order  to  issue  a 
commission  to  take  evidence  in  France  was  made  in  July  1877,  and  that 
commission  was  not  applied  for  before  the  17th  of  December ;  under 
these  circumstances,  the  fact  that  it  was  not  returned  in  January  1878» 
did  not  constitute  a  good  ground  to  postpone  the  trial.  Had  the  evi- 
dence which  was  to  be  taken  under  that  commission  been  of  any  import- 
ance to  plaintiffs,  they  would  not  have  neglected  during  four  months  to- 
procure  and  forward  it. 

The  district  judge  did  not  err  in  refusing  to  continue  the  case,  od 

account  of  the  absence  of  witnesses,  to  summon  whom  to  appear  on  the 

21st,  plaintiff's  order  to  the  clerk  was  only  given  on  the  19th  of  January, 

a  Saturday — when  the  trial  had  been  fixed  since  the  10th  of  that  month; 

and  besides  defendant's  counsel  had  offered  to  admit  that,  if  present, 

the  witnesses  mentioned  in  the  affidavit  for  a  continuance,  every  one  of 

whom  was  then  absent  from  the  parish,  would  testify  as  stated  by 

plaintiff. 

III. 

The  objection  that  the  parish  court  alone  could  have  issued  execu- 
tion on  the  judgment  rendered  by  the  5th  district  court,  was  passed 
upon  and  determined  in  case  No.  7048  of  the  docket  of  the  Supreme 
Court,  entitled  Thomas  La  Chambre  &  Co.  vs.  Henriette  &  J.  L.  Cole, 
decided  in  April  last.  That  decision  also  disposes  of  the  plea  of  pre- 
scription opposed  by  plaintiffs)  in  injunction  to  the  judgment  sought  to 

be  executed  by  the  defendants. 

IV. 

To  discover  that  the  account  of  tutorship  from  Mrs.  Cole  to  Ernes- 
tine, a  child  of  her  first  marriage,  includes  the  price  of  slaves,  we  would 
have  to  look  beyond  two  judgments,  that  rendered  in  favor  of  the  said 
Ernestine,  in  May  1867,  and  that  of  September  1871,  by  which  WllHaia 
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T.  Gay  was  recognized  as  the  transferee  of  said  last  mentioned  judg- 
ment. That  discovery  made,  we  would  certainly  hold — as  did  the  Su- 
preme Court  of  the  United  States,  that— when  incurred — the  obligation 
^f  Mrs.  Cole  and  of  her  husband,  the  first  as  tutrix  and  the  other  as  co- 
tutor — was  a  valid  obligation,  and  that  the  constitutional  provision 
which  declares  its  nullity  and  forbids  its  enforcement,  is  in  violation  of 
the  federal  constitution. 

13  Wallace,  646— 25th  A.  849,  350. 

V. 

For  two  reasons,  the  claim  for  a  homestead  cannot  be  sustained : 

1.  J.  L.  Cole  is  but  a  part  owner  of  every  acre  and  fraction  of  acre 
seized,  and  a  homestead  cannot  be  located  on  land  held  in  indivision. 

28  A.  p.  783,  608,  356—26  A.  156. 

2.  The  mortgages  securing  the  claim  of  the  seizing  creditor,  affected 
-the  land  seized  prior  to  the  passage  of  the  act  of  the  Legislature, 
known  as  the  homestead  act,  and — in  such  a  case — ^the  land  may  be 
sold  to  satisfy  the  mortgage. 

20th  A.  p.  244. 

It  matters  not,  Bs  concerns  James  L.  Cole  and  his  wife,  that  defend- 
ants have  not  introduced  the  evidence  of  the  tacit  or  legal  mortgage 
'bearing  in  favor  of  Ernestine  Cropper  on  the  plantation  seized.  It  is 
sufficient — as  to  them — that,  in  the  judgment  rendered  contradictorily 
with  them,  more  than  ten  years  ago,  that  mortgage  is  expressly  recog- 
nised, as  having  taken  effect  on  said  plantation  since  the  18th  of  Au- 
g'ust  1855 — nor  does  it  make  any  difference  that  the  whole  of  the  prop- 
erty, instead  of  Cole's  interest  therein  has  been  seized  by  the  sherift 
His  co-proprietor  alone  might,  perhaps,  complain  of  that  alleged  ir- 
regularity. 

We  do  not  consider  that  a  single  valid  defence  has  been  opposed 
by  plaintiflis  to  the  execution  of  the  judgment  transferred  to  Thomas 
XiaChambre  and  Co.  and — by  their  injunction — they  and  the  surety  on 
their  bond,  have  incurred  an  amount  of  damages  equal  at  least  to  that 
of  their  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that — in  so  far  as  it 
dissolves  the  injunction  and  rejects  the  demand  of  plaintifl!lsi,  the  judg- 
ment of  the  Lower  Court  \b  affirmed :  and — amending  the  same. 

It  is  further  ordered,  adjudged  and  decreed  that  Thomas  La  Cham- 
bre  &  Co.  do  have  judgment  against  and  recover,  as  damages,  from 
plaintifll9 — ^the  said  Henriette  Lauve  and  James  li.  Cole,  and  Arthur 
Shiff,  their  security  on  the  injunction  bond,  jointly  and  severally,  the 
sum  of  three  hundred  dollars. 

It  is  lastly  ordered,  adjudged  and  decreed  that  the  costs  of  this  ap- 
peal be  paid  by  plaintiff. 

Behearing  refused. 


► 


46  SUPREME  COURT  OF  LOUISIANA, 

Sterry  vs.  the  Board  of  Liaaidation. 

No.  7232. 
John  L.  Stekbt  ts.  the  Board  of  Liquidation. 

Bonds  of  the  State  issued  in  strict  oonformity  to  law.  and  for  a  valid  consideration, 
and  not  shown  to  have  constituted  a  part  of  the  free-school  fund,  are  entitled,, 
under  the  funding  act  of  1874.  to  be  exchanged  for  the  consolidated  bonds  of  the 
State. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 

Homer  &  Benedict  for  plaintiff  and  appellee. 

J.  C.  Egarij  Assistant  Attorney  General,  for  the  State,,  intervenor 
and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mannino,  G.  J.  The  plaintiff  is  the  holder  of  six  bonds  of  the  State 
for  one  thousand  dollars  each,  issued  to  the  New  Orleans,  Jackson,  and 
Great  Northern  Railroad,  with  coupons  payable  semi-annually  for  thirty 
dollars  each,  on  and  after  May  1,  1874.  He  applied  to  the  Board  of 
Liquidation  to  have  them  funded  under  the  Act  of  1874  (Sesa  Acts,  p» 
39),  and  the  amendatory  act  of  the  following  year  (Sess.  Acts  1875,  p. 
110). 

The  answer  of  the  Board  is  a  general  denial  The  State  intervenes 
in  behalf  of  the  Free  School  Fund  and  claims  the  bonds  as  the  prop- 
erty of  that  fund,  of  which  she  is  the  trustee,  averring  that  they  lost 
their  negotiability  when  that  fund  became  the  owner  thereof,  and  were 
no  longer  alienable.  The  Secretary  of  State  and  Treasurer,  as  custo- 
dians of  the  school  fund  join  in  the  intervention. 

The  act  of  Congress  of  1843,  authorizing  the  sale  of  the  lands  there- 
tofore reserved  and  appropriated  for  the  use  of  schools,  and  the  invest- 
ment of  the  money  arising  from  such  sale  in  a  productive  fund;  and  the 
several  acts  of  our  legislature,  passed  for  the  purpose  of  carrying  into- 
effect  the  intention  of  Ck)ngre8s,  have  been  recited  at  length  in  the  State 
ex  ret  Durant  v.  the  Board  of  Liquidation.    29  Aimual,  77. 

The  constitution  of  1852  declared  that  the  proceeds  of  the  sales  of 
these  lands  shall  be  held  by  the  State  as  a  loan,  and  shall  be  a  perpetual 
fund  on  which  the  State  shall  pay  an  annual  interest,  which  interest, 
shall  be  applied  to  the  support  of  public  schools,  and  such  appropriation 
shall  remain  inviolable,  art  137.  The  constitution  of  1868  contains  the 
same  provision,  art  139.  In  1872  the  l^slature  undertook  to  abolish 
the  free  school  fund — the  same  fund  that  had  been  created  by  Congress- 
and  the  General  Assembly  of  this  State — and  required  the  Auditor  of 
Public  Accounts  and  the  Treasurer  to  advertise  and  sell  the  bonds  be- 
longing to  this  fund;  and  further  enacted  that  all  moneys,  bonds,  and 

**  assets  belonging  to  it  should  be  transferred  to  another  fund^ 
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created  and  to  be  known  as  the  fund  for  the  redemption  of  the  floating 
debt  of  the  State.    Sess.  Acts  1872,  p.  134. 

We  held  in  Durant's  case  that  the  legislature  had  not  authority  to 
divest  the  free  school  fund  from  the  purposes  to  which  it  had  been 
directed  to  be  sacredly  applied.  But  there  is  no  proof  in  this  record 
that  the  bonds  of  the  plaintiff  ever  belonged  to  that  fund.  The  report 
of  the  State  Treasurer,  and  the  advertisement  of  sale  of  bonds,  and  the 
report  of  that  sale,  mention  a  large  number  of  bonds  that  were  then 
disposed  of,  and  among  them  many  belonging  to  the  free  school  fund, 
but  there  is  nothing  to  shew  that  these  bonds  were  among  them.  There 
is  nothing  in  the  evidence  that  identifies  these  bonds  with  those  sold 
under  the  act  of  1872. 

There  is  no  dispute  that  the  bonds  of  the  plaintiff  were  issued  in 
strict  conformity  to  law — and  not  in  violation  of  either  the  National  or 
State  constitutions — and  for  a  valid  consideration,  and  therefore  they 
have  the  three  qualities  required  by  the  Funding  Act,  and  are  entitled 
to  be  converted  into  State  consols.  But  as  the  interveners  have  not 
famished  any  proof  that  they  constituted  a  part  of  the  Free  School 
Fund,  their  intervention  was  properly  dismissed. 

The  judgment  of  the  lower  6ourt  is  afllrmed. 


No.  7304. 

The  State  ex  bel.  T.  Fonteueu  et  al.  vs.  the  Judge  of  the  Sixteenth     ub  %il 

District.  "*  ws/ 

A  suspensive  appeal  will  not  lie  from  an  order  of  the  District  Court  of  the  State      126     GTM 
transferrin!!:  a  suit  from  another  District  Court  of  the  State.  — ^ 

A  PPLICATION  for  a  mandamus. 

Breaux,  Fenner  &  HalU  and  Edward  Simon  for  relator. 

Bobert  Perry  and  Frank  D,  Chretien  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  A  rule  was  taken  before  the  judge  of  the  Sixteenth 
Judldal  District  upon  the  relators  to  shew  cause  why  a  suit  pending  in 
the  third  IMstrict  should  not  be  transferred  to  the  first  named  court. 
The  relators  excepted  that  the  proceedings  have  been  discontinued  by 
the  district  attorney  of  the  third  District,  and  then  answered.  The  judg- 
ment overruled  the  "  motions,  exceptions,  and  defences"  filed  by  the  dis- 
trict attorney,  and  the  rule  was  made  absolute.  A  suspensive  appeal 
was  prayed,  which  being  refused,  the  relators  have  applied  for  a  manda- 
mus, and  we  have  now  to  determine  whether  the  provisional  writ  shall 
be  made  peremptory. 
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<rhere  is  a  manifest  reason  why  an  appeal  should  lie  from  an  order 
transferring  a  c  luse  from  a  State  court  to  a  U.  S.  court,  that  does  not 
hold  good  when  the  transfer  is  from  one  State  court  to  another.  In  the 
former  case,  the  State  courts  lose  the  jurisdiction  entirely,  and  if  an  ap- 
peal were  not  permitted,  there  would  be  no  opportunity  to  ascertain  or 
test  the  legality  of  the  order.  But  in  the  latter  case,  the  appeal  is  even- 
tually to  this  tribunal,  and  the  order  of  removal  comes  up  with  the  final 
judgment,  and  is  subject  to  our  review.  The  injury  is  therefore  not 
Irreparable. 

In  Todd  vs.  Andrews,  3  Mart.  N.  S.  25,  the  appeal  was  from  an  order 
transferring  a  cause  to  a  neighbouring  district  in  consequence  of  the 
recusation  of  the  judge,  and  the  court  say  that  the  transfer  was  not 
«uch  irreparable  injury  as  warranted  an  appeal,  and  announce  the  rule 
to  be,  that  wherever  a  party  can  be  relieved  on  a  final  judgment,  the 
.grievance  is  not  such  as  requires  the  aid  of  this  court  at  an  earlier 
period.  And  this  ruling  was  followed  in  Powell  v.  Keller,  1  Annual,  25, 
and  Pool  v.  Moorhouse,  13  Annual,  300.  On  the  other  hand,  and  tor 
the  reason  that  the  injury  would  be  irreparable,  an  appeal  would  lie  if 
the  right  of  transfer  had  been  denied.    Jarreau  v.  Choppin,  6  La.  180. 

The  peremptory  mandamus  is  refused  at  the  costs  of  the  relators. 


No.  4594. 
Wroow  DE  St.  Bomes  vs.  Widow  F.  Blano  et  al. 

The  final  decree  of  this  oourt  recofirnizins:  a  mortgage  which  had  been  fraadalently 
canceled  will  not  prevent  the  mortgAge  from  peremptins:  as  to  third  persons,  if 
it  has  not  been  re-inscribed  within  ten  years  after  its  record. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  CoUens^ 
J. 

X.  E.  Slmonds  for  plaintiiT  and  appellant. 

A,  J.  Villere  for  interveners  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  On  March  2d,  1855,  Pierre  Devergte  mortgaged  to  Mrs. 
de  St.  Bomes,  certain  property,  including  twelve  lots  of  ground,  to  secure 
«  note  of  $12,988,95c,  of  even  date  with  the  mortgage,  and  payable  one 
year  after  its  date  to  plaintifiTs  order.  The  mortgage  then  granted  was 
only  recorded,  but  never  re-inscribed. 

On  the  8th  of  July  1857,  by  means  of  a  false  certificate,  Deveig^s — 
the  maker  of  said  note— procured  the  cancellation  of    the  mortgage 
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given  by  him  to  Mrs.  de  St  Romes,  on  the  2d  of  March  1855,  and,  in 
September  1867— sold  to  P.  E.  Wiltz  the  twelve  lots  ground  which  he 
had  previously  hypothecated  to  secure  the  payment  of  his  note  to 
plaintifE. 

In  January  1860,  P.  E.  Wiltz  sold  to  Henry  Wiltz  the  lots  he  had 
purchased  from  Deverges.  In  1861,  Henry  Wiltz  sold  said  lots  to  Rob- 
-ert  Wynnie,  who — in  December  of  that  year — resold  the  same  to  P.  E. 
Wiltz.  The  latter,  as  a  part  of  the  consideration  of  said  re-sale,  as- 
sumed the  payment  of  two  notes  of  each  $1375,  given  by  Robert  Wyn- 
nie to  Henry  Wiltz,  his  vendor,  and  which  represented  two  of  the  in- 
stalments of  the  price  of  said  lots. 

Morel  and  Isnard  became  the  owners  of  the  two  notes  herein  before 
mentioned,  in  1861,  before  their  maturity  and  heSore  the  institution  of 
plaintiff's  suit  to  have  her  cancelled  mortgage  recognized  and  enforced. 
That  mortgage  was  flaally  recognized  by  a  decree  of  the  Supreme 
Court  of  the  State,  rendered  on  the  11th  of  May,  1868. 

The  mortgage  granted  on  the  2d  of  March  1855,  was  recorded  on 
the  3d  day  of  said  month,  and  that  inscription  preserved  its  rank  for  ten 
years  from  the  date  on  which  it  was  recorded,  and  that  was  until  the  3d 
of  March  1865.  Up  to  that  date,  its  rank  neither  was  nor  could  have 
been  affected  or  changed  by  the  fraudulent  cancellation — but,  from  that 
date — did  it  preserve  its  rank,  though  not  re-inscribed,  for  the  reason, 
-as  contended  by  plaintiCTs  counsel,  that  her  rights  now  rest  on  the  de- 
cree of  the  11th  of  May  1868,  and  not  on  the  inscription,  and  that  the 
litigation  which  produced  that  decree  was — as  to  all  interested  parties — 
a  standing  and  sufficient  notice  of  the  existence  and  rank  of  her  mort- 
gage? 

This  case  was — in  1871 — remanded  from  this  court  for  a  new  trial 
and  to  ascertain  whether — as  alleged  by  plaintiff— the  title  of  intervenors 
to  the  note  which  they  hold,  has  been  acquired  after  the  institution  of 
her  suit  to  have  her  cancelled  mortgage  recognized  and  enforced. 

That  allegation  was,  not  only  not  sustained,  but  absolutely  contra- 
dicted on  the  new  trial. 

Plaintiffs  mortgage — as  already  said — was  recorded  on  the  3d  of 
March  1855,  and  its  cancellation  fraudulently  procured  on  the  8th  of 
July  1857.  It  does  not  appear  that  she  ever  made  an  attempt  to  obtain 
a  re-inscription  which  the  Recorder  might  not  have  refused  or  could 
have  been  compelled  to  make ;  and  her  suit  to  foreclose  the  same  was 
filed  on  the  30th  of  March  1863,  four  years,  eight  months  and  twenty- 
two  days  after  the  fraudulent  cancellation,  two  years  after  Isnard  had 
acquired  the  note  upon  which  he  sues,  and  more  than  eighteen  months 
after  the  transfer  of  the  note  which  passed  into  Morel's  possession.  It 
is  clear — ^then— that  plaintiffs  mortgage  has  perempted.    C.  C.  (3333) 

4,  31 
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8869—2  A.  100, 520, 768, 709-4  A.  396—5  A.  632. 321—7  A,  344—9  A.  198— 
11  A,  390—12  A.  2ie— 13  A.  571—13  L.  R  246—14  L.  R  103-6  R  R 
166, 419, 522—21  A.  229—22  A.  402. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  is  affirmed  with  costs. 


No.  6979. 

8i    60 
iQg  881,  In  the  Matteb  of  the  Minob,  Victoria  Fobtieb. 

.  H  H 

113   908|     Whenever  an  emerfirenoy  arises  whloh  reauires  immediate  action  to  protect  the  in* 
'11 A  ft4ft  terests  of  a  minor,  it  is  the  risht  and  duty  of  the  probate  court  to  appoint  a  tutor 

ad  hoe  to  act  for  the  minor,  until  a  tutor  can  be  appointed. 
An  under  tutor  has  no  power  to  represent  the  minor  in  a  ruie  taken  by  a  third  per- 
son to  erase  the  creneral  legal  mortn^affe  of  the  minor  on  certain  property  of  th& 
tutor,  in  a  case  where  there  is  no  opposition  of  interest  between  the  minor  and 
the  tutor.   A  judi^ment  to  erase,  in  such  a  rule,  is  an  absolute  nullity. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tisaot, 

T.  A.  BarUette  for  the  minor,  appellant. 

Anatole  Briengue  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  father  and  tutor  of  the  minor,  Victoria  Fortier,  od 
the  advice  of  a  family  meeting,  obtained  an  order  of  the  Second  District 
Court  for  the  sale  of  certain  real  property  belonging  to  her. 

It  does  not  appear  for  what  price  the  property  was  sold ;  nor  is- 
there  any  direct  proof  in  the  transcript  that  the  sale  was  actually  made. 
The  order  of  sale  was  granted  on  the  15th  May,  1872. 

In  January,  1878,  Hoffman,  styling  himself  agent  for  Adam  Paul» 
filed  a  motion  in  the  Second  District  Court,  reciting  that  Paul  was  the 
purchaser  of  the  property,  at  the  public  sale  made  on  the  eighth  July, 
1872,  pursuant  to  the  order  of  the  court ;  and  that,  in  order  to  clear  up 
the  title,  it  was  "strictly  necessary"  that  the  general  mortgage  resulting- 
from  the  inscription  of  the  certificate  of  the  Clerk  of  the  Second  District 
Court,  in  July,  1869,  that  R  C.  Fortier  had  been  appointed  tutor  of  the 
minor,  Victoria  Fortier,  should  be  canceled  and  erased. 

On  this  motion  a  rule  was  granted,  requiring  Joseph  Holz,  under 
tutor  of  the  minor,  Victoria  Fortier,  to  show  cause,  instanter,  why  the 
mortgage  should  not  be  canceled  and  erased.  Holz  was  present ;  and 
he^  in  open  court,  submitted  the  rule,  and  it  was  made  absolute  at  onoe. 

Some  two  weeks  after  this  judgment  was  signed,  an  attorney,  io 
behalf  of  the  minor,  moved  the  court  to  appoint  a  tutor  ad  hoc  for  her, 
stating  that  her  father  and  tutor  had  departed  this  life,  without  Buying 


NEW  ORLEANS,  JANUARY,  1870.  61 

In  the  Matter  of  the  Minor.  Fortier. 

when :  that  she  was  without  a  tutor :  and  that  her  interests  required 
some  one  to  aot  presently  in  her  behalf.  The  court  immediately  ap- 
pointed a  tutor  ad  hoc;  and,  on  the  same  day,  this  appeal  was  taken 
by  the  minor  and  the  tutor  ad  hoc  from  the  Judgment  ordering  the  mort- 
gage to  be  canceled  and  erased. 

At  first  we  had  some  doubt  as  to  the  validity  of  this  appointment ; 
but  our  conclusion  is,  that,  under  the  general  supervisory  power  which 
the  probate  court  has  over  the  interests  and  affairs  of  minors,  when 
an  emergency  arises  which  requires  immediate  action  for  the  protection 
of  the  rights  of  the  minor,  the  judge  not  only  has  the  authority,  but 
It  is  his  duty,  to  appoint  a  special  tutor  ad  hoc  to  represent  and  act  for 
the  minor  until  a  tutor  can  be  appointed  in  the  manner  prescribed  by 
law. 

We  are  at  a  loss  to  imagine  what  interest  or  business  Adam  Paul 
had  to  demand  the  cancellation  of  this  mortgage,  nearly  six  years  after 
his  alleged  purchase  of  the  property.  The  property  belonged  to  the 
minor,  and  not  to  her  father ;  and,  of  course,  no  mortgage  could  ever 
have  attached  to  it,  in  her  favor,  for  his  acts  as  her  tutor. 

The  judgment  is  a  nullity  on  the  face  of  the  proceedings.  It  is  a^ 
serious  matter  to  cancel  and  erase  the  tutor's  mortgage.  It  is  the  only 
security  which  the  law  requires  of  the  father  for  his  gestion  as  tutor ;. 
and  it  is  intended  to  secure  the  rights  6t  the  minor  as  fixed  and  estab- 
lished by  the  final  account  and  settlement  of  the  tutorship.  It  does  not 
seem  that  any  proof  was  offered :  there  was  no  trial  of  the  rule  to  show 
cause ;  and  it  is  certain  no  cause  is  shown,  in  the  recitals  of  the  motion, 
for  this  cancellation.  If  the  minor's  property  was  actually  sold,  the 
tutor  was  the  only  person  who  could  have  received  the  price  ;  and  his 
liability  to  her  must  be  and  remain  secured  by  the  general  mortgage 
on  all  his  real  property. 

The  tutor  did  not  ask  to  have  this  general  mortgage  canceled ;  nor 
was  he  in  any  way  made  a  party  to  the  rule.  If  he  had  sought  to  have 
it  canceled  he  would  have  been  required  to  furnish  special  and  satisfac- 
tory security.  The  father,  tutor  of  his  child,  is  interested  in  seeing  that 
the  rights  of  the  child  are  secured  as  the  law  prescribes.  There  was* 
therefore,  no  opposition  of  interest  between  the  tutor  and  the  minor ; 
and  this  is  the  only  contingency  which  authorizes  the  under  tutor  to 
represent  and  act  for  the  minor.    R.  C.  C,  art.  275. 

The  law  makes  it  the  duty  of  the  under  tutor  to  see  that  the  evi- 
dence of  the  iQgal  mortgage  in  favor  of  the  minor  is  preserved ;  and  his 
tall\ae  to  do  his  duty,  in  this  respect,  would  subject  him  to  pecuniary 
responsibility  for  aqy  damages  that  might  thereby  result  to  the  minor. 
R.  0.  C,  art  278.  Certainly  the  law  never  intended  to  give  the  under 
tutor  power  or  authority  to  consent  to  the  destroying  of  the  evidence  of 
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the  mortgage  by  the  canceling  and  erasing  of  the  inscription  by  which 
it  is  preserved. 

If  the  father,  tutor  of  the  minor,  was  living  at  the  time  this  rule  was 
taken,  he  was  the  only  person  who  could  have  represented  her  in  that 
proceeding :  if  he  was  dead,  it  was  the  business  of  Holz,  the  under  tutor, 
to  have  Informed  the  court  of  that  fact  at  once,  and  to  have  provoked 
the  appointment  of  a  tutor.  In  neither  event  was  Holz  capable  of  stand- 
ing in  judgment  for  the  purposes  of  this  rule. 

The  judgment  appealed  from  is  therefore  annulled,  avoided,  and 
reversed :  and  it  is  now  ordered,  adjudged,  and  decreed  that  the  rule  on 
which  the  said  judgment  was  rendered  be  dismissed;  and  that  Adam 
Paul  pay  all  the  costs  in  the  district  court  and  of  this  appeal. 


No.  7142. 

M.  N.  AND  W.  B.  Wisdom  vs.  E.  T.  Parker,  Dative  Ex.    E.  T.  Parker, 
Ex.,  vs.  M.  N.  AND  W.  B.  Wisdom.    Wisdom,  M.  S.  and  W.  B.,  vs.  H.  S. 

BUCKNER.    H.  S.  BUCKNER  VS.  WiSDOM,  M.  N.  AND  W.  B.,  CONSOLIDATED. 

A  widow,  who  by  a  series  of  aots  extending:  through  years  has  tacitly  accepts  the 
community,  can  not  afterward  renounce  it. 

The  probate  court  before  which  a  succession  has  been  opened,  and  is  bein^r  adminis- 
tered, has  jurisdiction,  at  the  instance  of  a  mortfira^e  creditor  of  the  succession, 
to  order  the  sale  of  the  mort^ra^ed  property,  and  the  sale  of  such  property, 
under  an  order  of  seizure  and  sale  issued  by  the  probate  court,  is  not  a  nullity. 
The  order  must  stand  as  a  binding  decree  of  court  until  reversed  by  an  action 
of  nuHity.  or  on  appeal. 

Innocent  third  persons  who  purchase  property  at  a  public  sale  held  under  the  de- 
cree of  a  court  of  competent  jurisdiction,  can  not  be  afifeoted  by  any  irregrulari- 
ties  in  the  decree  subsequently  ascertained. 

A  suit  for  the  enforcement  of  a  mortgaire  debt  is  not  a  real  action. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston, 
J. 
Tho8,  J.  Semmes  for  M.  N.  and  W.  B.  Wisdom,  appellees. 

J".  Ad.  Eozier,  Kelly  &  LazaruSy  and  Jno.  A,  CampbeU  for  H.  S.  Buck- 
ner,  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  John  M.  Wisdom  was  a  member  of  the  firm  of  Hewitt, 
Norton  &  Co.,  of  New  Orleans.  He  died  in  1857,  leaving  a  widow  in 
community,  and  two  minor  children,  M.  N.  and  W.  B.  Wisdom. 
His  interest  in  that  firm  was  liquidated  at  $125,000,  and  in  payment 
thereof  James  Hewitt,  of  the  firm,  executed  two  promissory  notes  to 
the  order  of  and  endorsed  by  Hewitt,  Norton  &  Co.,  for  $62,500  each. 
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payable  one  in  five,  and  one  in  ten  years,  with  eight  per  cent  interest, 
payable  semi-annually. 

To  secure  the  payment  of  these  notes,  said  Hewitt  executed  a 
special  mortgage  on  his  Crescent  Plantation,  in  Ascension  parish,  in  fa- 
vor of  Mrs.  Wisdom,  widow  in  community  and  natural  tutrix,  and  in 
favor  of  any  other  holder  of  said  notes. 

These  notes  represented  community  property,  and  were  delivered 
to  Mrs.  Wisdom,  who  was  owner  of  one  half  interest  therein,  and  usu- 
fructuary  of  the  other  half. 

The  first  of  them  was  paid  to  her  in  Europe,  in  1864,  during  her 
widowhood.  In  1866,  ^hile  still  in  Europe,  she  contracted  a  second 
marriage  with  M.  O.  H.  Norton,  without  having  previously  convened  a 
family  meeting  to  retain  her  in  her  tutorship. 

On  returning  to  this  State,  in  1868,  (Feb.)  she  filed  a  petition  in  the 
Second  District  Court  of  New  Orleans,  in  which  she  alleged  that  she  was 
the  holder  and  owner  of  the  second  above  described  note,  that  the 
maker,  James  Hewitt,  was  dead,  and  his  succession  under  administra- 
tion in  that  court  by  Mrs.  Hewitt,  executrix.  She  prayed  for  and  ob-  • 
tained  executory  process  to  sell  the  mortgaged  property.  The  writ  was 
issued,  the  property  sold  in  March,  1868,  to  one  Bell,  for  323,500  cash, 
and  the  proceeds,  less  costs,  paid  by  the  sheriff  to  the  Widow  Wisdom, 
then  Mrs.  Norton,  plaintiff  in  said  proceeding. 

In  Feb.,  1869,  Mrs.  Wisdom  presented  a  petition  to  the  Second  Dis- 
trict Court,  representing  that  she  had  contracted  a  second  marriage  as 
above  stated  in  Europe,  where  she  could  not  conveniently  procure  the 
consent  of  a  family  meeting  to  retain  the  tutorship  of  her  minor  children. 
She  prayed  the  convocation  of  the  meeting,  and  that  she  be  retained 
and  confirmed  as  natural  tutrix,  etc.  The  meeting  so  advised.  The 
court  Wmologated  its  proceedings,  and  decreed  that  she  be  "  retained, 
maintained,  and  confirmed  as  natural  tutrix''  of  the  minors.  She  did 
not  renew  her  oath  or  give  bond  under  this  decree. 

In  March,  1869,  she  in  her  own  right  as  widow  in  community  with 
her  first  husband,  and  as  natural  tutrix,  brought  suit  against  Hewitt's 
estate  in  the  Second  District  Court,  to  determine  the  extent  of  lands  pre- 
viously sold,  and  for  judgment  against  said  estate  for  the  balance  due 
on  the  ^2,500  note,  after  crediting  the  $23,500,  proceeds  of  said  sale. 
There  was  judgment  in  her  favor  as  prayed  for,  on  July  1, 1870. 

In  1871,  Bell  executed  a  mortgage  on  the  Crescent  place,  and  H.  S. 
Buckner,  in  1873,  as  holder  of  the  notes,  foreclosed  and  bought  the 
property. 

In  March,  1875,  Wm.  B.  Wisdom,  the  younger  son,  was  emancipated, 
and  the  mother,  Mrs.  Wisdom,  made  a  formal  renunciation  of  the  com- 
munity between  her  and  her  said  deceased  husband. 
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After  theee  proceedings,  the  two  sons,  now  sui  juris,  took  a  rule  in 
Second  District  Court,  on  E.  T.  Parker  (who  had  been  appointed  dative 
executor  of  James  Hewitt's  estate)  to  compel  him  to  sell  the  Crescent 
I^antation  to  pay  said  note  of  $62,500,  of  which  they  claimed  to  be  the 
owners.  The  court  dismissed  this  rule.  Thereupon  they  applied  to  the 
Fourth  District  Court  of  New  Orleans  for  an* order  of  seizure  and 
sale  of  said  place,  to  pay  said  nota.  This  proceeding  was  enjoined 
by  Parker,  executor,  and  H.  S.  Buckner  intervened.  The  Wisdoms  then 
took  an  order  of  seizure  and  sale  against  Buckner,  as  a  third  possessor. 
Buckner  enjoined,  and  Parker,  executor,  intervened.  These  executory 
proceedings  and  injunctions  were  all  consolidated  and  tried  together. 
There  was  judgment  maintaining  the  process  and  disallowing  the  injunc- 
tions.   Buckner  and  Parker  appeal. 

As  a  preliminary  to  the  discussion  of  the  questions  involved  in  this 
litigation,  and  in  order  to  disembarrass  the  case  as  much  as  possible, 
we  will  here  state  that  we  shall  treat  the  Widow  Wisdom  as  a  partner 
in  community  with  her  deceased  husband,  as  owner  in  her  own  right  at 
his  death  of  one  half  of  the  property,  and  as  usufructuary  of  the  other 
half.  It  would  be  a  useless  consumption  of  the  time  of  this  court  to 
enter  upon  an  argument  to  show  the  nullity  of  her  pretended  renuncia- 
tion.   The  bare  statement  of  the  facts  makes  it  palpable. 

The  pretensions  of  M.  N.  and  W.  B.  Wisdom  must  fail,  unless  it  be 
held  that  the  decree  of  the  Second  District  Court,  ordering  the  seizure 
and  sale  of  the  mortgaged  property,  was  an  absolute  nullity,  for  want 
of  jurisdiction. 

The  eighth  section  of  the  act  of  March  29, 1865,  relative  to  district 
courts  for  the  parish  of  Orleans,  and  under  which  that  court  was  organ- 
ized, enacted  **that  the  Second  District  Court  shall  be  strictly  a  grobate 
court,  and  shall  have  exclusive  jurisdiction  of  all  succession  and  Probate 
causes,  and  all  appointments  that  may  be  necessary  in  the  administra- 
tion of  estates,  all  matters  relative  to  minors,  to  persons  interdicted,  and 
to  absentees,  shall  be  made  and  carried  on  in  said  Court." 

When  we  turn  to  the  Code  of  Practice  to  ascertain  in  what  "  pro- 
bate jurisdiction"  consisted,  we  find  that  by  Art  924  probate  courts 
have  exclusive  power, 

5.  **  To  grant  orders  to  make  inventories  and  sales  of  the  property 
of  successions  which  are  administered  by  curators,  executors,  etc." 

13.  "  To  decide  on  all  claims  for  money  which  are  brought  against 
successions  administered  by  curators,  executors,  etc.,  and  to  establish 
the  order  of  privilege  and  mode  of  payment." 

Art.  983.  "  All  debts  in  money  which  are  due  from  successions  ad- 
ministered by  curators,  executors,  etc.,  shall  be  liquidated,  and  their  pay- 
ment  enforced  by  the  court  of  probate  of  the  place  where  the  succession 
was  opened." 
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Art  990  makes  It  "  the  duty  of  the  several  judges  of  probate,  off 
-the  application  of  the  creditors,  or  any  creditor,"  to  order  the  sale  of 
***  so  much  of  the  property  of  the  said  estate  as  is  necessary  to  pay  the 
debts,  etc." 

Art  991  mJakes  it  their  duty  "  on  the  application  of  the  creditors, 
•or  any  creditor  thereof,  whose  debt  shall  not  then  be  due,  to  sell  so 
much  of  the  estate  as  will  be  sufficient  to  pay  the  claim  or  claims  of  the 
-creditors  who  shall  make  the  application,"  on  terms  of  credit  corre- 
sponding to  the  maturity  of  the  claims. 

Art  992  declares  these  provisions  applicable  to  all  successions  ac- 
•cepted  with  benefit  of  inventory,  and  to  all  successions  administered  by 
•administrators,  etc. 

It  is  conceded  that  the  succession  of  Hewitt  was  opened  in  the 
parish  of  Orleans,  and  was  being  there  administered  in  the  probate 
-court  thereof,  to  wit :  the  Second  District  Court 

Under  the  statute  of  1866,  and  the  articles  of  the  Code  of  Practice 
Above  quoted,  it  is  therefore  undeniable  that  the  Second  District  Court 
-was  the  tribunal  before  which  the  law  had  directed  ^  all  debts  in  money 
of  the  succession  of  Hewitt  to  be  liquidated,"  that  it  was  the  tribunal 
*"to  decide  on  all  claims  for  money  brought  against  said  succession," 
that  it  was  the  tribunal  to  *'  enforce  their  payment,"  and  to  order  '*  the 
sales  of  the  property"  thereof  to  pay  its  debts,  that  this  order  of  sale 
•could  be  granted  on  the  application  of  any  creditor,  in  order  to  have 
property  sold  to  pay  his  debt 

Union  Bank  vs.  McDonogh,  7  A.  232. 

Art.  87,  C.  ]&,  provides  that  "in  order  to  ascertain  whether  a  judge 
^e  competent  or  not,  three  points  must  be  taken,  into  consideration : 

1.  The  object  or  amount  in  dispute. 

2.  The  person  of  the  defendant. 

S.  The  place  where  the  action  is  to  be  brought 

Art  88.  **  To  determine  on  the  competency  of  a  judge  as  relates 
to  the  object^  or  amount  in  dispute  before  him,  it  is  necessary  to  examine 
^tohat  are  his  powers,  what  is  the  nature  of  the  cause,  and  what  is  the 
amount  of  the  same." 

Liet  us  test  the  jurisdiction,  the  competency  of  the  Second  District 
■Ck)urt  by  these  rules. 

There  is  no  dispute  as  to  its  jurisdiction  of  **  the  person"  of  the  de- 
fendant, i.  e.,  of  the  succession  of  Hewitt,  nor  is  there  any  controversy 
as  to  "the  place  where  th*e  action  is  to  be  brought  There  remains 
-therefore  to  consider"  the  object  or  the  amount  in  dispute. 

We  have  seen  "  what  are  the  powers"  of  the  probate  courts.  It  is 
-^to  liquidate  and  enforce  the  payment"  of  money  debts  due  by  succes- 
sions— ^"to  decide  on  aU  claims  for  money"  brought  against  them,  "to 
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order  the  sale  of  their  property"  on  "the  application  of  the  creditors  or 

of  any  creditor"  thereof,  and  to  establish  the  order  of  privilege,  and 

the  mode  of  paying.    We  find,  therefore,  the  most  ample  power  in  the^ 

Second  District  Court  to  direct  by  its  decree  the  sale  of  the  property  ol 

the  succession  to  pay  the  debts  thereof.    We  find  that  "  the  nature  of 

the  cause"  brought  before  it  was  to  have  "  a  claim  for  money,"  founded 

on  an  authentic  contract  of  the  deceased,  enforced  and  paid  by  a  sale  of. 

his  property,  and  that  its  '*  amount"  was  within  the  cognizance  of  the 

eourt. 

The  substance,  the  gist,  of  the  plaintiffs  demand,  the  result  sought, 

was  the  enforcement  of  a  money  demand  against  a  succession,  by  a  sale 

of  property  specially  mortgaged  and  pledged  to  secure  it    The  court 

had  the  power,  the  jurisdiction,  to  accomplish  and  decree  that  result, 

that  end. 

The  essence  of  the  decree  rendered  was  that  the  Crescent  planta- 
tion, the  property  of  the  succession,  should  be  sold  by  the  sheriff  to  pay 
the  special  mortgage  debt  held  by  plaintiff^  This  much  the  court  dearly 
had  the  power  to  do.  If  the  procedure,  the  pleadings  and  methods 
pursued  to  obtain  this  decree  were  irregular,  or  illegal,  the  decree  itself 
was  not  thereby  rendered  void.  It  might  so  vitiate  the  decree  as  to- 
render  it  voidable  by  appeal  or  action  of  nullity,  but  until  so  set  aside 
it  must  have  effect  Nor  can  we  see  that  the  fact  that  the  plaintiff  may 
have  demanded,  and  obtained  incidentally,  things  to  be  done  which  she 
had  no  right  to  have  done,  can  destroy  the  effects  of  the  decree,  as  to 
those  matters  properly  embraced  within  it.  Thus  if  it  be  conceded 
that  the  court  had  the  power  to  order  the  sheriff  to  sell  the  property 
which  was  in  its  own  custody,  but  had  no  right  to  order  him  to  seize  it,, 
we  are  at  a  loss  to  see  why  the  sale  should  be  rendered  null  and  void 
by  this  improper  but  harmless  procedure,  utile  per  inutile  non  vitiatur. 
If  a  court  decree  more  to  be  done  than  it  had  a  right  to  decree,  it  does 
not  necessarily  follow  that  its  decree  is  void  as  to  the  things  which  it 
properly  and  lawfully  ordered. 

The  case  of  "  Bigelow  vs.  Forrest,"  9  Wallace  339,  cited  and  relied 
upon  by  counsel,  is,  we  think,  strongly  illustrative  of  this  point  In  that 
case  the  inferior  court  under  the  confiscation  acts  had  condemned  and 
sold  the  fee  simple  of  certain  lands  of  Commodore  Forrest  After  hia. 
death  his  heir  brought  suit  against  the  purchaser,  who  defended  on  the 
ground  that  the  decree  ordered  all  the  estate  of  Forrest  to  be  sold,  and 
that  although  the  decree  might  be  erroneous«it  was  not  void.  Held  that 
the  decree  transcended  the  jurisdiction  of  the  court,  and  was  void,  so- 
far  as  it  exceeded  the  authority  given  by  the  confiscation  acts.  But  the 
decree  was  valid  so  far  as  it  ordered  the  sale  of  the  life  interest  So  W6% 
aay,  admitting  for  argument  sake  that  the  judge  illegally  directed  tha 
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seizure  of  the  property,  that  could  not  strike  with  nullity  the  sale  which 
he  properly  ordered. 

To  the  extent  that  the  decree  exceeds  the  jurisdiction,  it  is  without 
effect  If  after  eliminating  from  the  decree  its  illegalities  there  remains 
the  recognition  and  the  order  for  the  enforcement  of  a  substantial  1^^ 
light,  why  should  it  be  null  and  void  as  relates  to  that  right?  In  the 
case  before  us  why  should  an  order  to  sell  succession  property  to  pay 
succession  debts  be  stricken  with  nullity  simply  because  the  court  di- 
rected its  executive  officer  to  take  the  real  estate  to  be  sold  into  his 
nominal  custody  ?  More  especially  when  the  property  thus  directed  to 
be  taken  by  the  court  was  already  in  its  own  custody  as  a  court  of 
probate  ?  • 

It  can  not  be  that  our  estates  depend  upon  such  slender  threads  as 
these. 

It  is  manifest  that  the  Second  District  Ck)urt  had  jurisdiction  of  the 
parties,  and  of  the  suited  matter  of  the  suit.  Says  the  Supreme  Court 
of  the  United  States  in  Thompson  vs.  Toulme,  2  Pet,  166 :  "  The  general 
and  well-settled  rule  of  law  in  such  cases  is,  that  when  proceedings  are 
collaterally  drawn  into  question,  and  it  appears  upon  the  face  of  them 
that  the  subject  matter  was  within  the  jurisdiction  of  the  court,  they  are 
voidable  only:  the  errors  and  irregularities,  if  any  exist,  are  to  be  cor- 
rected by  some  direct  proceeding,  either  before  the  same  court  to  set 
them  aside,  or  in  an  appellate  court" 

But  it  IS  said  that  the  executory  proceeding  taken  in  the  Second 
District  Ck>urt  was  a  real  action,  and  that  by  the  express  terms  of  the 
second  clause  of  Art.  983,  C.  P.,  "  Actions  of  revendicationand  other  real 
actions"  shall  be  Instituted  in  the  courts  of  "  ordinary  jurisdiction." 

A  claim  for  money  secured  by  mortgage  is  not  a  real  right,  a  juB 
in  re.  It  is  &jus  ad  rem,  giving  an  action  in  rem.  The  action  is  in  rem^ 
against  the  thing ;  but  so  are  all  proceedings  in  probate  courts  for  the 
sale  of  real  estate.  Such  proceedings  are  against  the  property,  not  the 
person  or  heirs  of  the  debtor.  "  In  decreeing  the  sale  of  real  estate  of 
a  deceased  person,  the  court  acts  in  rem"  Freeman  on  Judgments, 
sec.  608.  See,  also,  Wyman  vs.  Campbell,  Lee  vs.  Campbell,  Couch  vs. 
Campbell,  6  Post,  (Ala.)  219.  249,  262,  where  it  is  said  "  the  proceedings 
of  the  Orphans'  Court  are  in  rem  against  the  estate  of  the  Intestate, 
and  not  in  personam," 

And  this  is  equally  true  of  the  probate  courts  in  this  State.  The 
proceeding  is  against  the  property,  not  the  person  of  the  debtor,  the 
property  being  in  the  custody  of  the  court  through  its  officers.  To  say, 
therefore,  that  Art  983  forbids  actions  in  rem  to  be  brought  In  probate 
courts,  would  be  to  strip  them  of  nearly  the  last  vestige  of  their  juris- 
diction In  succession  matters. 
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We  hold,  therefore,  that  the  decree  of  the  Second  District  Court  di- 
recting the  seizure  and  sale  of  the  Crescent  plantation,  at  the  suit  of 
Mrs.  Norton,  In  1868,  was  not  a  nullity.  That  it  was  the  decree  of  a 
court  having  jurisdiction  of  the  subject  matter,  and  of  the  parties ;  and 
that  any  irregularities  or  illegalities  in  the  mode  of  obtaining  that  de- 
cree could  only  be  corrected  by  appeal,  injunction,  or  action  of  nullity. 

It  is  elementary  now,  that  innocent  third  persons  purchasing  prop- 
erty under  such  a  decree  are  protected,  and  can  not  be  affected  by  its 
eubsequentiy  ascertained  irregularities.  Thompson  vs.  Toulme,  2.  Pet 
166  ;  Lalanne  vs.  Moreau,  13  A.  437  ;  10  Peters  449 ;  18  How.  497  ;  7  R 
66;  2  A.  468;  14  A.  154;  18  A.  485. 

Mrs.  Norton  had  possession  of  the  note,  was  the  owner  of  one  half  of 
it,  and  had  been  usufructuary  of  the  other.  It  was  endorsed  in  blank  and 
secured  by  mortgage  in  favor  of  any  holder.  She  alleged  her  ownership, 
and  the  decree  recognized  it.  The  note  being  payable  to  bearer,  a  pay- 
ment to  her,  made  bona  fide,  would  have  discharged  the  debt.  R  C.  C. 
2145,  No.  1.  If  her  children  have  any  rights,  it  is  against  her,  for  misap- 
propriation of  their  funds.  They  have  made  no  effort  to  obtain  their 
dues  from  her ;  have  not  called  her  to  account  as  their  tutrix.  Who 
knows  but  that  on  a  settlement  she  would  owe  them  nothing,  or,  at 
least,  much  less  than  they  are  claiming  here  ?  There  is  little  equity  in 
their  demands ;  it  is  even  questionable  whether  she  was  not  absolute 
0¥n3er  of  the  note.  She  certainly  owned  one  half  of  it,  and  it  might  be 
argued  very  plausibly  that  under  Act.  549,  R  C.  C,  her  usufructuary 
right  carried  with  it  the  ownership,  as  the  thing  subject  to  the  usufract 
was  of  a  nature  not  to  be  used  without  being  converted  into  money  or 
consumed.  See  Marcad^,  vol.  2,  p.  461-2.  Demolombe,  Verbo  Usu- 
fruct ;  p.  235,  sec.  287. 

Under  the  view  we  have  taken,  it  is  perhaps  necessary  to  decide 
Whether  the  Second  District  Court  under  the  act  of  1865  could  legally 
and  technically  order  the  seiEure  and  sale  of  mortgaged  property  in  its 
custody.    Certain  it  is,  there  is  no  law,  no  statute  to  the  contrary. 

We  have  examined  all  the  cases  cited,  for  and  against  the  proposi- 
tion. In  Lowry  vs.  Erwin,  6  R.  207,  the  court  says  that  courts  of  ordi- 
nary jurisdiction  are  without  authority,  and  intimates  that  courts  of  pro- 
bate are  equally  so. 

In  Collier  vs.  Stansborough,  6  R  234,  it  is  held  that  courts  of  ordi- 
nary jurisdiction  can  not  issue  the  writ  against  successions,  and  intimates 
that  the  probate  courts  alone  have  the  power. 

In  Citizens'  Bank  vs.  Buisson,  7  Rob.  507,  the  court,  founding  itself  on 
the  charter  of  the  bank,  recognizes  the  right  of  courts  of  ordinary 
Jurisdiction  to  issue  it. 

In  Union  Bank  vs.  Marigny,  11  R  211,  on  the  strength  of  the  bank's 
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'Charier,  the  same  oonclusion  is  reached,  the  court  saying  that  probate 
•courts  had  not  the  power.  But  this  was  obiter. 

In  Boguiile  vs.  Faille,  1  A.  205,  it  was  finally  decided  and  has  ever 
Bince  been  agreed  to,  that  courts  of  ordinary  Jurisdiction  have  the 
power,  but  it  is  not  denied  to  probate  courts. 

In  Mason's  Ex.  vs.  FuUer,  12  A.  68,  it  is  said  that  the  creditor  can 
apply  to  the  probate  court  for  an  order  of  seizure  and  sale.  In 
Willianis  vs.  Hunter,  13  A.  477,  a  similar  doctrine  is  announced.  In 
Yincent  vs.  D'Aubigne,  19  A.  528,  which  was  an  action  to  annul  a  sale 
made  under  executory  process  from  Second  District  Court  (probate), 
the  question  was  not  raised  or  decided. 

In  State  vs.  Judge  Third  District  Court,  20  A.  311,  the  court  decided 
that  under  the  charter  of  the  Bank  of  Louisiana  courts  of  ordinary 
jurisdiction  could  issue  the  writ,  and  it  is  intimated  that  probate  courts 
can  not,  but  this  last  was  obiter. 

In  Graham  vs.  Markey,  22  A.  267,  the  court  perpetuated  an  injunc- 
tion  against  an  order  of  seizure  and  sale,  issued  by  the  Second  District 
Oourt  against  succession  property,  citing  as  authority  Bank  vs.  Marigny, 
11  B.  211,  and  State  vs.  Judge  Third  District  Court,  20  A.  311. 

We  thus  see,  that  while  it  is  now  settled  that  courts  of  ordinary 
jorisdiction  have  the  power  to  issue  writs  of  seizure  and  sale  against 
succession  property,  there  is  but  one  solitary  case,  that  of  "Graham  vs. 
Markey,*'  22  A.  267,  where  the  court  has  directly  decided  that  courts  of 
probate  have  not  the  power. 

The  decision  in  that  case  is  very  brief,  and  not  satisfactory.  The 
weight  of  authority  and  of  reason  seems  to  be  against  its  correctness. 
Why  should  not  that  power  exist  in  courts  created  for  and  specially 
charged  with  the  settlement  of  successions ;  with  the  ascertainment, 
liquidation,  and  enforcement  of  money  demands  against  them  ;  with  the 
•classification  and  ranking  of  such  debts,  and  into  whose  custody  the 
law  places  the  property  of  estates?  True,  the  law  does  not  expressly 
^ant  the  power,  nor  does  it  any  where  forbid  it  to  them.  No  more  does 
it  expressly  grant  it  to  courts  of  ordinary  jurisdiction  in  matters  of  suc- 
•oession.  Philosophically,  it  would  be  more  rational  to  vest  such  power 
in  the  probate  courts,  which  are  alone  charged  with  the  settlement  of 
successions,  thereby  avoiding  the  confusion  which  inevitably  results  from 
the  intervention  of  the  ordinary  courts,  which  have  no  power  to  rank 
and  classify  the  debts  of  successions.    11  R  77. 

The  judgment  below  is  erroneous.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from  be  avoided  and  reversed ; 
and  it  is  now  ordered  and  decreed  that  the  executory  proceedings  sent 
out  by  M.  N.  and  W.  B.  Wisdom  herein  are  set  aside,  eaid  the  injunc- 
tions taken  against  said  proceedings  by  H.  B.  Buckner  andE.  T.  Parker, 
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executor,  are  hereby  maiataiQed  and  made  perpetual,  and  that  M.  N. 
and  W.  B.  Wisdom  pay  the  costs  of  both  courts. 


Oy  Affligation  fob  Reheabing. 

We  have  been  urged  to  reconsider  the  grounds  of  our  former 
opinion  in  this  case. 

In  that  opinion  we  announced  the  doctrine  that  a  mortgage  did  not 
create  a  jus  in  re,  but  only  ajiis  ad  rem,  giving  an  action  in  rem.  We 
did  not  then  state  the  grounds  or  authority  for  that  enunciation.  Its 
correctness  is  strongly  assailed  by  the  plaintiffs  counsel,  and  we  shall 
therefore  proceed  to  state  more  in  detail  our  views.  The  point  is  one  of 
some  moment  in  this  controversy ;  for  under  Art  983  of  the  Code  of 
Practice,  *'  actions  of  revendication  and  other  real  actions  which  shall  be 
instituted  against  estates,  Tnay  he  brought  before  ordinary  tribunals,"  but 
"  all  debts  for  money  *  *  shall  be  liquidated  and  their  payment  enforced 
by  the  courts  of  probate,  etc."  It  should  be  noted  that  this  article  does 
not  say  that  "  real  actions"  mu^st  or  shall  be  brought  before  the  ordinary 
tribunals,  but  may  be  so  brought.  So  that  its  language  does  not  exclude 
the  idea  that  a  real  action,  having  for  its  object  the  enforcement  of  "  a  debt 
for  money"  (if  such  an  action  can  be  real),  can  lawfully  be  brought 
against  successions  in  the  probate  courts.  Indeed,  our  decision  in  this 
case  was,  that  an  action  to  enforce  a  mortgage  against  a  succession  (and 
plalntifTs  counsel  insists  that  it  is  a  real  action)  may  be  brought  either 
in  the  probate  courts  or  in  the  ordinary  courts.  So  that  even  if  such 
action  be  real,  our  decision  is  not  in  conflict  with  that  article. 

But  is  an  action  to  enforce  a  debt  secured  by  mortgage  a  real  ac- 
tion  ?  Article  12  of  the  Code  of  Practice  decisively  answpirs  this  ques- 
tion. It  says,  "  actions  for  the  recovery  of  a  movable,  or  of  a  sum  of 
money,  though  accompanied  with  a  mortgage,  are  not  real  actions." 

In  the  face  of  this  provision,  it  would  be  useless  for  us  to  discuss 
the  conflicting  views  of  the  French  jurists  upon  the  question  of  whether 
a  mortgage  creates  a,  jus  in  re  or  jus  ad  rem  immobileur.  We  will  state, 
however,  that  to  our  minds  the  argument  of  Marcad^  in  favor  of  the 
latter  proposition  and  against  the  former  is  quite  conclusive,  and  we 
think  is  in  harmony  with  our  Code.  See  his  work,  v.  2,  p.  349,  et  seq. 
We  understand  a  jus  in  re  to  be  a  right  to  some  of  the  elements  or  dis- 
memberments of  property  in  a  thing.  Now  the  Civil  Code  in  treating  of 
this  right  of  property  in  things,  divides  it  into  three  elements,  the  use, 
the  enjoyment,  and  the  disposal :  usus,  fructus,  and  abusus.  Under  the 
first  and  second  it  classes  use  and  habitation,  usufruct  and  real  servi- 
tudes, and  under  the  third  naked  ownership.  This  classification  ex- 
hausts the  right  of  property  in  things,  and,  we  think,  includes  all  the 
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jurq,  in  re.  No  amount  of  ingenuity  can  bring  the  rights  of  a  mort- 
gagee under  either  head  of  this  classification. 

We  are  referred  to  Art  3282  of  the  Revised  Civil  Code,  as  contain- 
ing the  declaration  that  a  "  mortgage  is  a  real  right  on  the  property 
bound  for  discharge  of  the  obligation." 

That  article  is  the  reproduction  of  Art  3249  of  the  Code  of  1825, 
-which  was  in  force  when  this  controversy  originated.  Art.  3249  says, 
*'  The  mortgage  is  a  legal  right  on  the  property,"  etc.  The  word  "  reaV* 
-seems  to  have  been  a  misprint  for  "  legaV*  But  even  Art.  3282  R  C.  C. 
does  not  say  that  a  right  of  mortgage  is  a  right  in  the  property,  but  a 
Tight  on  it,  that  it  is  ad  rem,  not  in  re.  However  this  may  be,  the  Code 
of  Practice  is  positive  that  an  action  to  enforce  a  mortgage  debt  is  not  a 
real  action  and  therefore,  even  if  Art  983  C.  P.  were  prohibitory  of 
bringing  real  actions  in  probate  courts,  it  would  not  prevent  the  enforce- 
ment of  mortgages  in  such  courts.  We  understand  the  Code  of  Practice 
in  speaking  of  the  "  hypothecary  action"  as  "  a  real  action,"  (Art  61)  to 
mean  that  it  is  an  action  against  the  thing — in  rem,  as  contradistinguished 
from  actions  against  the  person — in  personam.  In  the  "  hypothecary 
action"  proper,  there  \b  no  pursuit  of  the  person.  The  thing  mortgaged 
is  the  debtor,  and  the  action  is  directed  against  it.    In  this  sense,  the 

-action  is  real. 

Rehearing  refused. 


No.  5744. 
Maurice  Abrams  &  Co.  vs.  Union  National  Bank. 

Where  a  bank  certifies  as  eood  a  check  on  it  to  the  order  of  a  certain  payee,  and 
the  check  is  subsequently  altered  by  the  drawer  so  as  to  make  it  payable  to 
bearer,  and  thus  altered  is  paid  by  the  bank  to  some  unknown  party  before  the 
orifirinal  payee  is  advised  of  the  certification,  and  before  any  third  person  has 
acquired  an  interest  in  the  check,  the  bank  can  not  be  held  for  any  loss  to  others 
caused  by  paying:  the  check,  because  of  an  agreement  between  those  others  and 
the  drawer,  to  which  the  bank  was  not  privy. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Hawk- 
ins,  J. 

Lacetj  &  Butler  for  plaintiffs  and  appellants. 
Carleton  Hunt  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiffia'  petition  alleges  in  substance  that  on  the  25th 
of  January,  1875,  W.  Jasper  Blackburn  was  owner  of  four  State  warrants 
aggregating  89579  25.  That  about  said  date  said  warrants  were  robbed 
or  stolen  from  Blackburn,  and  shortly  after  came  into  possession  of 
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Barnett  &  Cammack,  who  placed  them  in  Abrams'  hands,  as  broker,  for 
sale ;  that  Abrams  sold  them  to  Moore,  Janney  &  Hyams  for  $2514  55 ; 
that  with  the  view  of  guarding  against  loss  or  injury  from  want  of 
proper  indorsement  of  said  warrants  there  was  an  understanding  and 
agreement  with  Barnett  &  Cammack — to  whom  Abrams  paid  proceeds 
of  sale,  lees  $135,  by  certified  check  on  Mechanics'  &  Traders'  Bank — 
that  said  Barnett  &  Cammack  would,  in  their  settlement  with  the  party 
for  whose  account  they  were  disposing  of  said  warrants,  give  their  check 
to  tJije  order  of  C,  S,  Blackburn,  to  whom  or  to  whose  order  a»  peUHoner 
then  believed,  said  warrants  were  also  payable ;  that  Barnett  &  Cam- 
mack  deposited  the  check  received  by  them  from  Abrams  in  the  Union 
National  Bank,  and  upon  the  strength  of  said  deposit  the  Bank  certified 
as  good  their,  Barnett  &  Cammack's,  check  upon  itself  for  $2322  43 
payable  to  the  order  of  C.  S.  Blackburn ;  that  afterward  the  check  of 
Barnett  &  Cammack  was  improperly  altered  so  as  to  make  the  same 
payable  to  bearer,  and  that  in  its  altered  form  the  said  check  was  pre- . 
sented,  and  paid  by  the  Bank,  not  to  C.  S.  Blackburn,  but  to  some  other 
wholly  unauthorized  person.  It  is  further  alleged  that  W.  Jaaper 
Blackburn,  the  true  owner  of  said  warrants,  subsequently  recovered 
them  from  Moore,  Janney  &  Hyams ;  that  had  the  Union  Bank  refused 
to  honor  the  altered  check,  as  it  should  have  done,  then  plaintifiCs  could 
have  saved  themselves  by  reclaiming  their  check  given  to  Barnett  & 
Cammack,  or  its  amount  as  represented  by  the  said  altered  check,  eta 

The  Bank  excepted  that  plaintifli9'  petition  did  not  disclose  any  legal 
cause  of  action.    This  exception  was  sustained,  and  plaintiflT  appeals. 

There  is  no  error  in  the  judgment.  There  is  no  pretense  of  all^;a- 
gation  that  the  Bank  knew  of,  or  was  privy  to  the  alleged  agreement  or 
understanding  with  Barnett  &  Cammack,  to  draw  their  check  to  order 
of  C.  S.  Blackburn.  There  is  no  intimation  that  Blackburn  ever  knew 
or  assented  to  the  certification  of  the  check  in  his  favor,  or  ever 
held  it  for  a  moment.  See  Morse  on  Banks  and  Banking,  p.  287.  On 
the  contrary,  the  allegation  is  that  Barnett  &  Cammack,  who  held  the 
check  when  certified,  themselves  altered  it  before  parting  with  it.  What 
right  had  the  Bank  to  object  to  the  ch^ge,  when  made  by  the  drawer 
before  any  third  person  had  acquired  any  rights  In  or  tmder  the  check? 
The  Bank  knew  nothing  of  the  "arrangement"  between  plaintiffe  and 
Barnett  &  Cammack,  and  therefore  had  no  right  to  suppose  that  the 
latter  were  doing  a  wrong.  If  I  draw  my  check  on  the  Bank  to  the 
order  of  another,  and  myself  procure  its  certification,  until  I  part  with 
the  check,  or,  certainly,  until  the  payee  has  consented  to  accept  the 
stipulation  in  his  favor,  I  may  withdraw  it,  and  the  Bank  could  not  re- 
fuse to  cancel  or  redeem  the  check  in  my  hands.  Like  any  other  stipu- 
lation pour  aiUrui,  until  accepted  it  may  be  revoked. 
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It  was  of  the  essence  of  plaintifliB'  case  that  they  should  have  alleged 
that  the  Bank  at  least  knew  of  the  "arrangement"  or  "agreement'' 
referred  to.  Without  such  allegation  there  is  no  legal  cause  of  com-' 
plaint  against  the  Bank^there  was  no  fcndt  on  its  part  which  rendered 
it  liable  to  plaintifb. 

The  judgment  is  affirmed. 


No.  5770. 

Thomas  W.  Bothick  vs.  Societt  Teboke  Dereche. 

A  creditor  of  a  corporation  sninir  to  forfeit  its  charter  on  the  sround  of  Its  insolv* 
enoy  must,  before  he  can  demand  the  provisional  appointment  of  a  receiver, 
or  jadicial  scQuestrator.  under  section  688  of  the  Revised  Statutes,  prove  that 
the  corporation  is  the  special  kind  of  corporation  subject  to  a  forced  liquidation 
under  that  section. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  JSaw* 
kins,  J. 

Edmor  &  Benedict  for  plaintiff  and  appellant. 

Braaghn,  Buck  dt  Dinkelspiel  for  defendant  and  appellea 

The  opinion  of  the  court  was  deliyered  by 

Mabb,  J.  Thomas  W.  Bothick  obtained  a  judgment  against  the 
Society  Temine  Dereche,  a  corporation  established  by  act  imder  private 
signature,  recorded  in  the  mortgage  office  twenty-seventh  November,. 
1857.  as  alleged  in  the  petition.  On  this  judgment  execution  issued, 
which  was  returned  by  the  sheriiT  "  no  money  or  property  found,"  after 
demand  made  of  defendant  and  of  plaintiit  Thereupon  this,  suit  was 
brought  to  have  the  forfeiture  of  the  charter  declared ;  and  to  have  the 
affairs  of  the  corporation  liquidated,  as  provided  by  section  688  of  the 
Bevised  Statutes,  which  is  but  the  re-enactment  of  section  six  of  act  No, 
131  of  1855,  p.  184. 

Plaintiff  also  prayed  for  and  obtained  a  rule  rii^,  on  affidavit,  to 
show  cause  why  the  assets,  rights,  credits,  claims,  etc.,  belonging  to  the 
society,  of  whatsoever  nature,  should  not  be  judicially  sequestered  during 
the  pendency  of  this  suit,  and  why  a  receiver  or  judicial  sequestrator 
should  not  be  appointed  to  take  ohaige  of  the  same. 

There  was  no  answer  or  other  pleading  on  the  part  of  defendant. 
The  rule  was  tried,  however;  and  the  result  was  a  judgment  discharging 
it,  and  dismissing  the  suit,  for  reasons  orally  assigned.  Plaintiff  ap> 
pealed  from  this  judgment ;  and  he  has  ffied  a  brief.  Defendant  has 
filed  no  brief ;  and  the  case  was  submitted  without  oral  ailment. 

The  Le^lature  of  1855  passed  several  acts  relative  to  corporations^ 
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which  were  re-enacted  in  the  Bevised  Statutes.  Act  No.  131  is  entitled 
**  An  act  for  the  organization  of  corporations  for  works  of  public  im- 
provement and  utility ;"  and  section  six  of  this  act,  which  is  section  688 
of  the  Revised  Statutes,  provides  "that  they,"  that  is,  corporations 
organized  under  this  act,  "shall  forfeit  their  charter  for  insolvency, 
evidenced  by  a  return  of  no  property  found  on  execution ;  and  in  such 
case  it  shall  be  the  duty  of  the  district  court,  at  the  instance  of  any 
creditor,  to  decree  such  forfeiture  and  to  appoint  a  commissioner  for 
effecting  the  liquidation,  whose  duty  it  shall  be  to  convert  all  the  assets 
of  the  company,  including  any  unpaid  balances  due  by  stockholders  on 
their  shares,  into  cash,  and  to  distribute  the  same  under  the  direction  of 
the  court  among  the  parties  entitled  thereto,  in  the  same  manner,  as 
near  as  may  be,  as  is  done  in  cases  of  insolvency  of  individuals."  This 
is  the  law  under  which  plaintiff  proceeded. 

The  succeeding  act.  No.  132,  is  entitled  "  An  act  for  the  oi^anization 
of  corporations  for  literary,  scientific,  religious,  and  charitable  purposes." 
This  act  contains  no  provision  for  the  forced  liquidation  of  corporations 
organized  under  it.  The  title  of  act  No.  132  is  the  heading  of  the  first 
division  of  the  title  "  Corporations,"  in  the  Revised  Statutes ;  and  the 
heading  of  the  second  division  is,  "Organization  of  Corporations  for 
Works  of  Public  Improvement,  and  for  other  purposes."  It  is  in  this 
division,  under  this  heading,  that  section  688  is  found. 

The  Legislature  of  1855  passed  another  act.  No.  341,  p.  485,  entitled 
"  An  act  to  regulate  corporations  generally."  This  act  is  re-enacted  in 
the  Revised  Statutes ;  and  it  is  found  under  the  division  of  the  title 
"Corporations"  the  heading  of  which  is  "Corporations  generally." 
Section  seven  of  the  act  is  section  731  of  the  Revised  Statutes ;  and  it  is 
as  follows: 

"Whenever  the  charter  of  any  corporation  in  this  State  shall  be 
decreed  forfeited  by  any  competent  court,  the  district  attorney  of  the 
district  shall  forthwith  inform  the  Governor  of  the  fact,  who  shall  there- 
upon appoint  a  liquidator  to  take  charge  of  and  liquidate  the  affairs  of 
the  corporation,  as  in  case  of  insolvencies  of  individuals.  In  case  of 
death  *  *  *  the  Governor  shall  fill  the  vacancy  *  *  *  This 
section  shall  not  apply  to  banking  or  other  corporations  whose  liquida- 
tion is  otherwise  provided  for  by  law." 

The  charter  of  this  company  was  not  offered  in  evidence ;  nor  is 
there  any  thing  in  the  pleading  which  indicates  the  purposes  for  which 
the  corporation  was  organized.  It  may  have  been  for  some  literary,  or 
scientific,  or  religious,  or  charitable  purpose,  and  in  that  event  it  would 
not  be  subject  to  the  provisions  of  section  six  of  act  131,  of  1855,  section 
688  of  the  Revised  Statutes,  because  that  law  relates  to  corporations 
for  works  of  public  improvement  and  utility,  not  to  corporations  oi^an- 
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ized  for  literary,  sdentiflc,  religious,  and  charitable  purposes,  as  author- 
ized by  act  No.  132  of  1855. 

If  the  purposes  of  this  corporation  were  isuch  that  it  is  ndt  subject 
to  section  688  of  the  Bevised  Statutes,  and  the  law  has  not  otherwise 
provided  for  its  liquidation,  it  may  be  subject  to  section  seven  of  .the 
act  No.  841  of  1855,  section  731  of  the  Bevised  Statutes. 

Nothing  was  before  the  court  except  the  question  raised  by  the  rulB 
nm,  taken  on  the  corporation,  to  show  cauise  why  its  assets  should  not 
be  judicially  sequestrated,  and  why  a  receiver  should  not  be  ftppoJBted. 

We  do  not  think  the  allegations  in  the  petition  authorized  the  court 
either  to  order  the  judicial  sequestration,  or  to  appoint  a  receiver ;' but 
we  think  the  plaintiff  had  the  right  to  have  the  petition  put^ai  .issue, 
and  to  bring  his  case  within  the  law  under  which  he  proceeded,  by  proof, 
if  he  could  do  so.  If  the  corporation  should  be  proven  to  be  sujch  83  is 
subject  to  the  forced  liquidation  provided  for  in  section  688,  Bevised 
Statutes,  it  would  be  the  duty  of  the  court  to  appoint  a  conimidsioner 
to  effect  the  liquidation;  and  this  commissioner  would,  necessarily,  have 
the  custody  of  the  property  and  effects  of  the  corporation. 

The  judgment  appealed  from  was  correct  in  discharging  the  rule, 
because  there  was  nothing  before  the  court  to  authorize  the  sequestra- 
tion or  the  appointment  of  a  receiver.  It  was  erroneous  in  dismissing 
plaintiff's  suit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  in  so  far  as  it  discharged  the  rule ;  be  affirmed  that 
in  all  other  respects  it  be  annulled,  avoided,  and  reversed;  and  that  the 
cause  be  remanded  for  further  proceedings  according  to  law,  the  appellee 
paying  the  costs  of  the  appeal ;  the  costs  in  the  district  court  to  abide 
the  final  result. 


No.  5783. 
City  op  New  Orleans  vs.  Wilmot,  Agent. 

The  city  of  New  Orleans  has  no  authority  to  impose  wharfa«re  and  levee  dues  od 
vessels  moored  at  a  point  within  her  corporate  limits,  at  which  she  has  oon- 
stnioted  no  work  and  expended  no  money  for  the  use  or  convenience  of  vessels. 

APPEAL  from  the  Second  Justice  of  the  Peace,  parish  of  Orleans. 
Holmes,  J. 

Sam.  P.  BUmc,  Assistant  City  Attorney,  for  plaintiff  and  appellant. 
Jl  Q.  A.  Fellows  and  Bayne  &  Benshaw  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Mabb,  J.    This  a  suit  for  the  tax,  under  an  ordinance  of  the  dty  of 
New  Orleans,  on  coal  boats,  for  wharfage  and  levee  dues;  and  the  only 
question  is  as  to  the  legality  of  that  tax. 
5  n 
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The  oool  boats,  with  their  cargoes,  oame  from  other  States,  prioei- 
pally  from  Pennsylvania ;  and  they  were  moored  in  the  river  in  front  of 
the  property  of  Fortiidr,  in  the  Sixth  District  of  the  city,  at  a  distance  of 
several  miles  above  the  wharves  ieuid  landing-places  at  which  cargoes 
are  reoeived  and  discharged.  At  this  locality,  the  city  has  joanstracted 
no  works,  made  no  landing-place,  expended  no  money.  The  coal  Is 
neither  sold  nor  discharged  there;  and  all  that  is  required  is  suitable 
eheck-posts,  to  which  the  boats  may  be  fastened,  so  that  they  may  be 
.safely  kept,  where  they  in  no  manner  obstruct  navigation,  until  sales  are 
eflboied,  when  they  are  removed,  and  taken  elsewhere  for  discharge  and 
delivery.  The  necessary  check-posts  have  been  and  still  are  furnished 
and  planted  by  Portier,  the  front  proprietor. 

The  tax  !s  two  oants  a  foot  on  each  boat  for  fifteen  days,  and  the 
aggregate  amount  on  the  fleet  of  coal  boats  usually  moored  in  this 
Yieinity  would  be  several  thoosaad  dollars  annually. 

By  the  acts  of  Confess  under  which  Louisiana  was  admitted  into 
the  Union  the  Mississippi  river  was  declared  to  be  a  public  highway, 
*'  and  forever  free,  as  well  to  the  inhabitants  of  said  State  as  to  the  in- 
habitants of  other  States  and  the  Territories  of  the  United  States,  with- 
out any  tax,  duty,  impost,  or  toll  therefor,  imposed  by  said  State :  and 
these  provisions  shall  be  considered,  deemed,  and  taken  as  fundamental 
conditions  and  terms  upon  which  the  said  State  is  incorporated  in  the 
Union."  Act  of  1812,  section  one.  2  Statutes  at  Large,  p.  703;  Act  of 
1811,  same  vol.,  p.  642. 

The  Civil  Code  is  to  the  same  effect.  It  declares  the  navigable 
waters  of  the  State  public  highways ;  and  gives  to  every  one  the  right 
to  use  the  banks  freely,  to  land  his  vessels  there,  and  to  make  them  fast 
to  the  trees  which  are  there  planted.    B.  C.  C.  articles  453, 454. 455. 

This  whole  eiubject  was  considered  by  the  Supreme  Court  of  the 
United  States,  in  Cannon  vs.  the  City  of  New  Orleans,  20  Wallace,  577, 
as  it  has  been  in  other  cases,  in  that  court  and  in  our  courts.  The 
doctrine  is  plainly  laid  down,  and  it  is  perfectly  settled,  that  the  front 
proprietor,  whether  an  individual  or  a  municipal  corporation,  may  con- 
struct wharves  and  landing-places  for  the  convenience  and  safety  of 
vessels  in  receiving  and  discharging  cargoes ;  and  if  the  owners  of  such 
vessels  choose  to  use  such  wharves  and  landing-places,  they  are  bound 
to  pay  reasonable  compensation  for  such  use.  The  only  ground  on 
which  any  sum  can  be  claimed  by  the  front  proprietor  from  the  owners 
of  vessels  for  mooring  at  the  banks  of  public  navigable  waters,  and 
there  discharging  and  receiving  cargoes,  is  that  such  proprietor  by  the 
expenditure  of  money  and  labor  has  constructed  and  maintains  works 
which  facilitate  the  discharging  and  receiving  of  cargoes,  and  afford  to 
vessels  the  means  of  mooring  and  remaining  in  security. 
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The  proof  is  clear,  in  this  oase,  that  the  city  hiurdonft  no  work,  has 
expended  no  money,  at  the  place  at  which  these  coal  boats  were  moored, 
to  authorize  any  tax  on  them,  or  to  require  any  pay  or  compensation  for 
the  use  by  them  of  the  river  or  its  banks. 

We  agre^  with  the  justice  who  tried  this  case,  that  the  ordinance 
which  subjects  to  wharfage  and  levee  dues  vessels  lying  at  the  place 
«t  which  these  coal  boats  were  moored,  is  the  imposition  of  a  tax  with- 
out any  corresponding  benefit  in  the  way  of  facilities  for  landing.  Such 
a  tax  is  beyond  the  power  of  the  municipal  government ;  and  it  can  not 
be  enforced. 

The  Judgment  appealed  from  is  therefore  affirmed,  with  costs. 


No.  7108. 
James  O.  Fox  et  al.  vb.  Wm.  McKee.  hi  mo 

A  lessor  may  consistently  demand  In  one  action  the  dissolution  of  the  lease,  and 
rent  up  to  the  moment  the  defendant  surrenders  possession  of  the  leased  prop- 
erty. 

'Where  a  lessee  contracts  to  pay  flye  per  cent  attorney's  fee  on  the  amount  of  the 
rent  for  the  whole  term  of  the  lease,  in  case  It  becomes  necessary  for  the  lessor 
to  sue.  and  the  lessor  subsequently  sues  for  and  obtains  a  decree  dissolving  the 
lease,  the  lessee  can  be  hold  for  only  five  per  cent  attorney's  fee  on  the  rent 
which  had  accrued  at  the  time  the  dissolution  of  the  lease  took  effect. 

^  lessor  may  in  one  action  sue  his  lessee  on  two  separate  leases  of  two  pieces  of 
property,  and  may  provisionally  seize  any  effects  on  the  two  premises  subject 
to  his  prlvileire. 

The  failure  of  a  lessee  to  pay  the  rent  acrreed  on  at  the  time  stipulated  in  the  lease, 
authorizes  the  lessor  to  demand  a  dissolution  of  the  lease. 

3efore  a  lessee  can  recover  damages  for  any  disturbance  of  his  possession  or  en- 
joyment of  the  leased  property  by  a  third  person,  he  mustigrive  personal,  formal 
notice  to  the  lessor  of  the  disturbance,  and  call  the  latter  in  warranty. 

Jf  ere  failure  to  pay  an  installment  of  rent  the  day  it  is  exigible  will  not  warrant  a 
provisional  seizure  when  it  appears  that  the  accrued  rent  was  tendered  a  day  or 
two  after  it  was  due.  and  before  the  writ  of  provisional  seizure  issued. 

Por  a  wrongful  provisional  seizure  of  his  effects,  a  lessee  may  recover  only  such 
damasres  as  he  shall  prove  he  has  suffered  in  consequence  of  the  seizure. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.   Bighior,  J. 

Tho8.  M,  Gill  for  plaintiffiB  and  appellees. 

Tf.  L,  Tlumipson  and  C.  McBea  Selph  for  defendant  and  appellant 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
1>£Blanc,  J.,  and  on  the  rehearing  by  Spencer,  J. 

DeBlanc,  J.  This  suit  is  brought  by  plaintifCs  to  dissolve  two  leases 
from  them  to  defendant,  of  certain  properties  owned  by  them  in  Algiers, 
and  made  for  the  space  of  five  years,  one  from  the  Ist  of  August  1876, 
-the  other  from  the  Ist  of  January  1877.    The  cause  alleged  to  obtain 
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that  dissolution  is  that  defendant  has  repeatedly  failed  to  comply  witb 
his  obligations  as  a  leasee,  fuid  to  pay — at.  the  dates  fixed  by  his, contract- 
— the  instalments  ol^  the  rent  agreed  upon. 

At  the  date  of  the  institution  of  this  suit,  there  was  due  but  onei  in- 
stalment of  three  hundred  dollars,  for  the  quarter  which  ended  .on  the- 
31st  of  August  1877. 

In  their  petition,  filed  on  the  3d  of  October  1877,  plaintiiSs  allege  that 
they  had  good  reason  to  believe  that  their  lessee  would  remove  from 
the  rented  pre^mi^es  the  property  and  effects  subject  .to  their  lien,  anc) 
they  accordingly  prayed : 

1.    That  said  property*  and  effects  be  provisionally  seized  to  secure 
their  claim. 
•  2.    That  the  two  contracts  of  lease  be  dissolved. 

3.  That  McKee  be  condemned  to  pay  them  the  rent  then  dqe,  and  alt 
other  and  further  sums,  at  the  rate  of  three  hundred  dollars  by  quarter,, 
as  long  as  he  will  retain  possession  of  their  property,  and — ^besides — ^five- 
per  cent  for  attorney's  fees,  in  conformity  to  one  of  the  stipulations  con- 
tained in  each  of  the  leases. 

The  provisional  seizure  applied  for  was  ordered  and  executed,  and 
the  property  seized  bonded  by  McKee,  who  excepted  to  the  proceedings 
directed  against  him,  on  the  grounds: 

1st.  That  plaintiff  could  not,  in  one  action,  sue  upon  two  separate 
and  distinct  leases  of  two  pieces  of  property. 

2d.  Nor  provisionally  seize  property  on  leased  premises,  in  a  suit 
where  separate  premises  were  rented  under  separate  leases,  etc,  eta 

The  exceptions  were  overruled,  and  the  defendant  answered,  reserv- 
ing his  right  to  urge  the  same  exceptions : 

That  he  leased  the  batture  property  described  in  plaintiff's  petition: 

1st.    For  landing  boats  and  timber ; 

2d.  For  building  steam-ways  for  hauling  boats  and  other  water 
craft,  out,  and  repairing  them. 

3d.    That  his  steam-ways  cost  him  four  thousand  dollars. 

4th.  That  he  never  violated  the  lease,  but  had  tendered  the  rent 
money  sued  for,  viz  9300,  to  one  Vincent,  the  authorized  agent  to  recdve- 
the  same,  who  declined  to  accept  it ; 

5th.  That  the  $300,  for  the  rent  due  August  31st,  1877,  the  very 
amount  sued  for,  and  which  was  tendered  to  Vincent,  was  deposited  with 
the  sheriff 

Thus  far  as  answer;  defendant  then  claims,  in  reconvention,  dam- 
ages in  the  sum  of  twenty-five  hundred  dollars,  for  this : 

1st  That  David  B.  Fox,  the  agent  of  these  plaintiffs  did  not  quiet 
the  defendant  in  the  undisturbed  possession  of  the  property  leased^ 
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ffom  the  unlawful  InfriDgement  by  one  George  Shorey,  on  the  rights  of 
McEee  to  the  property  leased. 

2d/  For  the  unlawful  provisional  seizure,  obtained  by  plaintifSs,  In 
"this  suit 

Sd.    For  not  defending  McEee  against  the  suit  of  Shorey  vs,  McEee. 

1th.  Because  McEee  has  not  been  able  to  enjoy  the  use  of  the 
property  leased,  and  the  general  misconduct  of  plaintil!i9  who  combined 
to  break  the  lease  without  legal  cause  or  right. 

Judgment  was  rendered  In  favor  of  plaintiff : 

Ist.    Dissolving  the  leases. 

2dl  Evicting  Wm.  McEee  of  the  leased  property,  and  putting  plain* 
HflGs  "  in  corporeal  possession  thereof." 

Sd.  For  nine  hundred  dollars,  with  five  per  cent  Interest  per  ^n- 
num,  on  9300,  from  September  1st,  1877,  until  paid  ;  and  like  Interest  on 
like  sum  from  the  1st  December,  1877,  until  paid ;  like  interest  on  like 
«um  from  1st  March,  1878,  until  paid,  and 

4th.  For  •'  such  other  sums  as  may  become  due  and  owing  at  the  rate 
-of  f 300  per  quarter,*'  '*  as  long  as  the  defendant  remains  in  possession."  ' 

5th. '  Condemning  defendant  to  pay  five  per  cent  attorney's  fees  on 
six  thousand  dollars. 

6th.  Recognizing  plaintiff's  lien  and  privilege  as  landlord  on  the 
property  herein  provisionally  seized. 

In  the  record  filed  in  this  court,  we  have  found  sixty-six  mentions 
of  sixty-six  objections  urged  during  the  course  of  the  trial,  against  the 
introduction  of  evidence,  and  which  testify  of  the  zeal  and  vigilance 
with  which  this  case  was  prosecuted  and  defended. 

Defendant's  exceptions  to  the  form  of  plaintifTs  action  were  prop- 
•erly  overruled.    Though  based  on  different  leases,  that  action  in  those 
parts  which  are  excepted  to,  does  not  contain  inconsistent  demands," 
<!ontrary  to  or  exclusive  of  each  other,  and  the  provisional  seizure' 
ordered  by  the  court  was  executed  on  none  but  the  property  and  effects 
subject  to  the  lien  resulting  from  the  two  leases.    C.  P.  148-151. 

Have  plaintifib  shown  sufficient  cause  for  the  dissolution  of  the 
leases  ?  They  have:  it  is  true  that,  when  this  litigation  commenced,  de- 
fendant was  owing  but  one  Instalment  of  the  rent,  but  it  is  also  true 
that  he  had  not  been  very  punctual  in  paying  the  others.  The  payment 
of  the  rent,  not  by  fractions,  not  after  repeated  demands  or  the  institu- 
tion of  a  suit  to  recover  it,  but  at  the  date  fixed  by  the  contract,  and  in 
its  entirety,  is — on  the  part  of  the  lessee,  an  obligation  which  he  can 
neither  avoid  nor  postpone;  and  if-^through  negligence  or  for  want  of 
funds — he  fails  to  comply  with  that  obligation,  his  failure  justifies  the 
dissolution  of  the  contract. 

Rev.  G.  G.  2046—10  L.  R.  22—1  A.  422—14  A.  432. 
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.  Gan  the  plalntiflb  claim  the.  dissolution  of  the  leases,  and — besides 
— ^that  defendant  be  condemned  to  pay  them  from  and  after  that  disso- 
Itttioo^  in  aooordance  with  the  terms  fixed  in  the  leases  for  the  payment 
of  the  rent,  from  quarter  to  quarter,  until  delivery  of  the  leased  prem- 
ises, a  sum  corresponding  to  that  which  the  lessee  had  to  pay  daring 
the  existence  of  the  dissolved  contracts  ?  They  can  not :  as  remarked 
by  Mr.  Justice  SUdell — ^the  organ  of  this  court  in  "  Sign  vs.  Lloyd" — ^that 
relief  is  given  by  our  Code  in  a  Hngle  case:  if  the  lessee  makes  another 
use  of  the  Vdng  than  that  for  which  it  was  intended,  and  if  any  loss  is 
thereby  sustained  by  the  lessor,  the  latter  may  obtain  the  dissolution  of 
the  lease.  The  lessee — in  that  ca«e— shall  be  bound  to  pay  the  rent  until 
the  thing  is  again  leased  out,  etc.  Immediately  succeeding  this  article 
of  Uie  Code  is  the  following:  "  The  lessee  may  be  expelled  from  the 
tenement,  if  he  fails  to  pay  the  rent  when  it  becomes  due."  But  no  pro- 
vision is  made  as  to  loss,  by  delay  in  re-letting. 

C.  C.  2681  (2711)  2682  (2712)— Ist.  A.  p.  421,  422,  423. 

The  court  further  said :  **  It  is  to  be  remarked  that,  whatever  ap- 
parent equity  there  may  be  in  the  view  presented  by  the  plaintifb'  coun- 
sel, the  omission  to  provide  such  relief  as  he  asks  cannot  be  considered 
as  accidental.  Our  Code — in  the  great  mass  of  its  provisions — follows 
the  Code  Napoleon.  That  Code  contains  an  express  provision  on  this 
subject,  which  the  compilers  of  our  Code  have  thought  proper  to  omit» 
*  except  in  a  special  case" 

1  A.  p.  422. 

There  is,  in  the  two  acts  of  lease  a  clause  which  we  hereby  trans- 
cribe :  **  The  lessee  binds  himself  to  pay  all  attorney's  fees  in  case  it. 
should  be  necessary  at  any  time  to  sue  for  the  collection  of  the  rent  or 
any  part  thereof,!  or  to  enforce  the  conditions  of  this  lease:  the  said  at- 
torney's fees  to  be  fixed  at  five  per  cent  upon  the  full  amount  for  which 
the  property  is  leased,  from  the  beginning  to  the  expiration  of  said 
lease."  One  of  the  express,  though  unnecessary  conditions  inserted  in 
the  act  of  lease  is  *'  that  the  lessor  reserved  the  right  to  cancel  it  for 
any  failure  to  comply  with  its  terms."  The  lessee  by  failing  to  pay  at 
the  time  agreed  upon,  has  himself  authorized  the  action  to  cancel  the 
contract,  and  he  must  bear  an  expense,  the  proportion  of  which  he  haa 
himself  fixed.  He  is  not,  however,  liable  for  a  commission  on  both  the 
full  amount  for  which  the  property  was  leased,  and  on  every  fractioa 
which  the  plaintiflis  claim  as  now  due  and  to  become  due  of  the  aggre- 
gate amount  Only  one  suit  has  been  brought,  and — for  the  attorney's 
fees  in  that  suit,  only  one  commission  can  be  allowed,  and  that  is  three 
hundred  dollars. 

In  our  opinion,  plaintiff^  are  entitled  to  a  judgment  against  defend- 
ant, dissolving  the  two  leases  and  condemning  said  defendant  to  .pay 
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them  for  rents — ^but  only  whilst  the  relation  of  lessors  and  lessee  cpn-^ 
tinued  between  them,  that  is  until  the  16th  of  March  1878,  when  the 
leases  were  dissolved,  the  sum  of  nine  hundred  and  fifty  dollars,  three 
hundred  of  which  were  deposited  with  the  sheriff  on  the  fifth  of  October 
1B77,  and.  for  attorney's  fees,  five  per  cent  on  six  thousand  dollars,  the 
full  amount  for  which  the  property  was  leased. 

Defendant  claims  in  reconvention,  against  the  plalntiffis  the  sum  of 
twenty-five  hundred  dollars,  for  the  alleged  reasons  that  they  have  not 
protected  him  in  the  possession  of  the  leased  premises,  that  they  have 
combined  to  violate  their  contract  with  him,  and  that  their  provisional 
seizure  was  causeless  and  unlawful. 

It  was  not,  shown  that  defendant's  possession  of  the  premises,  as 
delivered  by  the  lessors  and  within  the  limits  designated  by  them  and 
which — ^for  years — have  been  recognized  by  those  who  live  in  that  neigh* 
borhood,  has  been  interfered  with  or  disturbed.  It  does  not  satisfao- 
torily  appear  that  Shorey  was  claiming  any  right  to  the  leased  premises, 
or  within  its  recognized  boundaries.  If  otherwise,  McKee  was  bound 
to  apprise  his  lessors  of  that  fact  by  personal  notice,  to  call  them  iu 
warranty,  and — by  his  neglect  so  to  do — he  has  lost  his  recourse  against 
them  for  the  damages  which  may  have  resulted  from  the  pretended  dis-> 
turbance.  We  do  not  consider  as  a  sufficient  notice  of  that  disturb- 
ance, McKee's  conversation  with  one  of  the  plaintiffs,  in  which  he  called 
his  attention  to  a  steamer  lying  partly  in  front  of  the  leased  property 
and  which — it  seems — had  been  there  tied  up  by  Shorey — for,  in  that 
conversation  McEee  intimated  that  he  would  take  charge  of  the  matter 
and  cause  Shorey  to  move  ofll 

C.  P.  48,  43--0.  C.  2703  (2673)  2704  (2674). 

This  court  has  often  decided  that  the  lessee's  failure  to  pay  the  rent 
constitutes  a  good  reason  for  the  lessor  to  apprehend  that  the  property^ 
subject  to  his  pledge  may  he  removed  from  the  premises  leased.  8th  A. 
366,  874.  That  was  and  is  the  strictest  construction  that  could  or  can 
be  placed  upon  the  law,  and — inasmuch  as  it  has  been  adopted  for  up-> 
wards  of  twenty-five  years — we  adhere  to  it;  but  we  are  not  inclined  to 
extend  It  and  to  hold  that  the  lessor  has  the  right  to  provisionally  seize 
the  effects  of  his  tenants,  for  the  only  reason  that  the  rent  was  not  paid 
on  the  day  fixed  in  the  lease,  and  though  the  next  day  or  before  the 
seizure  the  tenant  offers  to  pay  and  the  lessor  refuses  to  receive  the 
amount  of  the  rent.  Under  such  circumstances,  the  failure  to  pay 
authorizes  the  dissolution  of  the  lease,  but  does  not  authorize  the  pro«> 
visional  seizure. 

McEee,  though  willing,  was  unable  to  punctually  comply  with  his 
obligation,  but  did  in  no  way  attempt  to  avoid  it,  or  remove  from  the 
premises  any  of  the  effects  subject  to  his  lessors'  pledge.    On  the  17th 
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of  Steptember,  he  sent  one  ot  his  employees  to  pay  the  rent  then  doe, 
tb  the  agent  designated  by  plaintiff^  to  receive  it,  and  that  agent  in- 
fbtmed  the  employee  that  his  instructions  were  to  refuse  the  amount  of 
the  rbnt,  if  tendered  after  the  15th.  The  tender  was  informally  made, 
eihiphatically  refused,  and — shortly  after — the  provisional  seizure  was 
applied  for,  granted  and  executed.  That  provisional  seizure  was  wrong- 
fiilly  efil^ned,  and  those  by  whom  it  was  obtained  are  personally  re- 
sponi^lel  for  the  damages  which  it  has  caused  to  the  defendant. 
'     C.P.  295. 

What  damages  did  he  prove  that  he  has  suffered?  He  claims,  in 
his  answer,  that  he  was  damaged  in  the  sum  of  twenty-five  hundred 
dollatiBr,  and->-as  a  witness,  he  swore — on  the  trial — that  he  has  lost,  on 
account  of  his  alleged  disturbance  and  the  seizure,  from  five  to  eight 
thousand  dollars.  If  less  than  a  manifest  exaggeration,  this  is  cer- 
tainly a  mistake. 

The  seizure  was  executed  on  the  4tb,  released  on  bond  on.  the  5th  of 
October.  He  did  not  prove  that,  thereby,  his  credit  had  been  either 
materially  or  otherwise  affected — he  did  not  prove  what  expenses  lie 
has  incurred,  and — under  the  only  evidence  which  we  can  legally  con- 
eld  er^~we  believe  that,  for  the  inevitable  troubles  and  costs  which  that 
causeless  and  wanton  seizure  has  entailed  upon  him,  he  is  entitled  to 
neither  less  nor  more  than  three  hundred  dollars.    C.  P.  295. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  Judgment 
of  the  lower  court  is  amended,  the  leases  of  the  1st  of  August  1876  and 
1st  of  January  1877  dissolved,  and  that — after  deduction  of  the  dam- 
ages allowed  to  defendant,  and  which  we  compensate  against  the 
amount  allowed  to  plaintiffs  for  their  counseFs  fees,  they — ^the  said 
plaintiffs — recover  of  said  defendant,  for  rent,  the  sum  of  nine  hundred 
and  fifty  dollars,  with  legal  interest  thereon  as  follows,  to  wit:  on  three 
hundred  dollars,  the  amount  deposited  in  court  from  the  1st  of  Septem- 
ber 1877  to  the  5th  of  October  of  that  year — on  a  like  sum  from  the  1st 
of  December  1877 — on  an  additional  and  like  sum  from  the  1st  of  March 
1878,  and  on  the  sum  of  fifty  dollars,  from  the  dissolution  of  the  leases, 
on  the  16th  of  March  1878. 

It  is  further  ordered,  adjudged  and  decreed  that  all  other  moneyed 
demands  of  plaintifliB  against  defendant  and  of  the  latter  against  the 
formes  are  hereby  rejected — and  that,  as  thus  amended — ^the  decree  ap* 
pealed  from  is  affirmed :  the  costs  of  the  appeed  to  be  paid  by  plaintifliB 


On  Beheabing. 

Spencer,  J.    A  reconsideration  of  this  case  induces  us  to  modify 
our  previous  decree  to  some  extent. 
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It  is  true,  as  stated  in  our  former  opinion,  that  upon  dissolution  of 
the  lease,  for  other  cause  than  that  of  misuse  of  the  property,  the  ten- 
ant is  not  liable  for  rent  until  the  property  is  re-let.  But  that  is  not  the 
<sase  before  us. 

PlaintifEs  demand  the  dissolution  of  the  lease,  and  rent  up  to  the 
me  that  defendant  surrenders  possession  to  them.  There  is  nothing 
inconsistent  in  these  two  demands,  as  was  expressly  decided  by  this 
court  in  Dubois  vs.  Xiques,  14  An.  428.  It  is  but  equitable  and  just  that 
defendant  should  pay  for  the  use  of  plaintifDs'  property  during  the  time 
he  occupies  it — ^the  rent  fixed  by  the  contract  being  taken  as  the  best 
proof  and  measure  of  the  value  of  that  case.  The  court  a  qua  so  de- 
cided. The  defendant  agreed  to  pay  as  attorney's  fees  five  per  cent  on 
the  whole  amount  of  rent,  "  from  the  beginning  to  the  expiration  of  said 
lease,"  in  case  of  resort  to  law  to  enforce  any  of  the  rent  demands  or 
conditions  of  the  leae^.  This,  to  say  the  least  of  it,  was  an  onerous 
exaction;  but  it  is  "so  nominated  in  the  bond."  The  plaintiflis  must 
have  their  "  pound  of  flesh  "  but  no  more.  The  plaintifb,  by  their  own 
demand,  voluntarily  put  an  end  to  this  lease  by  the  decree  in  this  case, 
rendered  on  the  twelfth  day  of  March,  1878,  which  retroacts  and  relates 
back  to  the  date  of  bringing  this  suit,  to  wit :  fifth  day  of  October, 
1877.  The  date  of  the  expiration  of  the  leases  therefore  was  said  last 
named  day,  and  the  five  per  cent  attorney's  fees  must  be  computed  on 
the  whole  amount  of  rent  from  the  beginning  to  said  expiration  of  lease. 
This  makes  the  attorney's  fees  $57  08,  instead  of  $300,  as  heretofore 
fixed.  We  see  no  reason  to  modify  our  former  conclusions  in  any  other 
respect  than  as  above  indicated. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former  decree 
herein  be  set  aside ;  that  the  judgment  appealed  from  be  amended,  by 
reducing  the  sum  allowed  plaintifCs  as  attorney's  fees,  from  $300  to 
($67  08)  fifty-seven  8-100  dollars,  and  by  allowing  to  defendant  on  his 
reconventional  demand  the  sum  of  three  hundred  dollars  to  be  credited 
to  him  as  of  date  fifth  day  of  October,  1877  ;  that  in  all  other  respects 
said  judgment  be  affirmed. 

That  defendant  pay  costs  of  the  court  below  and  plaintiflis  those  of 
this  appeal. 
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A  depositary  has  a  riffht  to  sue  for  and  recover  property  fraudulently  and  snrrep* 
titlouBly  taken  from  him. 

One  hayinff  a  joint  interest  may  proceed  alone  to  recover  possession  from  a  mere 
trespasser. 

An  affidavit  which  verifies  the  necessary  allegations  in  the  petition  for  writs  of 
sequestration  and  injunctionris  sul&oient  to  maintain  the  writs. 

Alleirations  showing  riffht  of  possession  in  the  plaintiff  and  wrongful  possession 
of  defendant,  and  the  fear  of  plaintiff  that  defendant  will  part  from  the  prop- 
erty, are  sufficient  facts  to  warrant^a  sequestration. 

The  fact  that  defendant  has  sued  on  certain  promissory  notes,  and  filed  them  In 
court  as  CYidonce  ol«the  claiiQ*,8uedonrwiU  not^  prevent  the  plaintiff,  who  has  a 
riffht  to  their  possession,  from  sequestering  them. 

The  Third  District  Court  for  the  parish  of  Orleans  has  no  authority  on  the  applica- 
tion of  one  party  to  enjoin  another  party  from  prosecuting  suits  brouipht  by 
him  in  a  justice's  court  Sffainst  third  persons,  and  to  which  the  one  asking  for 
the  injunction  is  not  a  party. 

The  fraudulent  possessor  of  a  note  may  be  enjoined  by  its  leiral  custodian  froni 
usinff  the  note  as  evidence  in  a  suit  brought  on  it  by  the  fraudulent  iKtssessor. 

One  who  has  the  riirht  to  a  separate  action  for  the  recovery  of  property,  is  not 
obliged  to  intervene  in  a  suit  between  other  parties  involving  the  property. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.   Monroe,  J. 

Sarnbola  A  Ducros  for  plaintiffs  and  appellees. 

Frarik  D.  Chretien  for  defendants  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Spencer,  J.,  and  on  the  rehearing  by  Marr,  J. 

Spencer,  J.  PlaintifEs. allege  that  they,  together  with  one  Jean  M. 
Berthin,  constituted  a  committee  on  behalf  of  an  Association  of  Butch- 
ers, doing  business  attertain  ]pu62ic  markets  in  New  Orleans,  and  formed 
with  the  view  of  suppressing  private  markets  by  judicial  proceedings ; 
that  said  committee  was  chSirged  with  the  duty  of  collecting  money  and 
obtaining  notes  from  the  public  butchers,  for  the  sole  purpose  of  de- 
fraying the  expenses  of  the  contemplated  Judicial  proceedings ;  that  for 
said  purpose  they  obtained  from  various  butchers  their  promissory 
notes  (a  list  of  which  is  annexed  to  petition),  payable  in  December,  1874,. 
to  the  order  of  and  indorsed  by  said  Berthin,  with  the  distinct  under- 
standing between  the  makers  of  said  notes  and  said  committee  that 
said  notes  should  not  be  paid  or  used,  unless  all  private  markets  were 
effectually  and  permanently  closed  prior  to  their  maturity;  that  petition* . 
ers  as  such  committee  promised  and  agreed  to  surrender  to  said  makers 
said  notes,  it  said  results  were  not  attained ;  that  the  effort  to  close  the 
private  markets  failed,  and  that  it  is  the  duty  and  obligation  of  petition- 
ers to  return  said  notes  to  said  makers;  that  said  notes,  from  their  dates 
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to  December,  1875,  remaiqed  in  the  poeseeeion  of  said  oommittee,  and 
in  the  office  and  special  charge  of  said  J.  M.  Berthin,  in  New  Orleans,  as 
worthless  paper.  That  pne  Jean  Courege,  in  December,  1875,  and  Jan- 
uary, 1876,  obtained  possession,  surreptitiously,  fraudulently,  and  with- 
out legal  right  or  consideration,  of  137  of  said  notes,  aggregating  in 
amount  $5100.  That  he  kept  private  secret  possession  of  said  notes, 
until  lately,  when  he  entered  suits  in  the  Fourth  Justice's  Court  on 
thirty-eight  of  said  notes  against  the  makers  thereof,  alleging  himself 
to  be  owner  thereof,  and  is  seeking  by  said  suits  to  collect  the  said 
notes.  They  aver  their  right  of  possession  of  siud  187  notes,  and  their 
duty  and  obligation  as  depositaries  to  restore  them  to  the  makers  under 
the  said  agreement  They  therefore  bring  this  suit  in  the  Third  District 
Ck>art,  pray  that  said  137  notes  be  sequestered,  and  restored  to  their 
possession  ;  and  that  said  Courege  be  enjoined  from  disposing  of  any  of 
them,  and  be  enjoined  from  prosecuting  said  thirty-eight  suits  in  the 
Fourth  Justice's  Court,  and  that  said  Fourth  Justice's  Court  be  also 
prohibited  and  enjoined  from  proceeding  further  therein,  until  the  rights 
of  plaiQtiffo  be  determined,  etc. 

Upon  oath  and  bond,  the  writs  of  sequestration  and  injunction 
issued  as  prayed  for. 

Jean  Courege  excepted  in  limine  as  follows: 

1.  *'  That  the  said  petition  discloses  no  cause  or  right  of  action  in. 
the  said  plaintiffs. 

2.  **  That  the  affidavit  for  the  injunction  and  sequestration  thereia 
obtained  is  not  sufficient  and  not  in  accordance  with  law. 

3.  "That  the  allegations  in  the  said  petition  do  not  disclose  suffi- 
cient grounds  for  an  injunction  and  sequestration. 

4.  '*  As  to  the  thirty-eight  notes  referred  to  in  plaintiffs'  said  peti- 
tion, and  now 'pending  in*  suits  before  the.  the  Fourth  Justice  of  th& 
Peace  Court,  he  especially  excepts  to  the  above  petition  for  the  reasons  : 

1.  ''That  the  court  was  without  authority  to  enjoin  the  plaintiff  in 
the  prosecution  of  these  suits. 

%  *'  That  the  notes  could  not  be  sequestered  in  the  hands  of  the 
judge  of  said  court,  thus  divesting  the  court  of  a  jurisdiction  of  which 
it  was  already  seized. 

3.  *'  That  the  right  to  prosecute  a  lawsuit,  whether  well  founded  or 
not,  is  a  right  guaranteed  by  article  ten  of  the  constitution. 

4.  "  That  if  the  plaintiffs  in  the  above  suits  have  any  interest  in  tho 
said  thirty-eight  notes  they  could  have  joined  either  the  plaintiff  or  de- 
fendants in  the  said  suits  by  third  opposition  and  intervention*" 

We  will  notice  these  exceptions  in  their  order : 
first — The  petition,  if  the  facts  stated  are  true  (and  for  the  pur- 
poses of  this  exception  must  b^  so  considered),  discloses  a  dear  right  in^ 
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plaintiflis,  as  depositaries,  to  reoover  the  possession  of  property  fraudu- 
lently and  surreptitiously  taken  from  their  custody.  0.  P.  15 ;  10  An. 
$52 ;  10  M.  465  ;  4  M.  619  ;  3  L.  216  ;  4  An.  178  ;  7  An.  110 ;  2  N.  S.  20  ;  1 
An.  48. 

The  fact  that  Berthin,  one  of  the  committee,  does  not  or  will  not 
join  them  in  the  demand,  does  not  prevent  the  others  from  proceeding 
to  protect  themselves  from  the  acts  of  a  spoliator.  One  having  a  joint 
interest  may  proceed  alone  to  recover  possession  from  a  mere  tres- 
passer. 

Second— The  affidavit  verifies  the  facts  charged  in  the  petition,  and 
Is  sufficient  to  maintain  the  writs  of  sequestration  and  injunction. 

Third — The  allegations  showing  plaintiff'  right  of  possession  and 
i;he  wrongful  possession  of  defendant,  and  the  fear  of  petitioners  that 
defendant  will  dispose  of  the  notes,  etc.,  are  sufficient  to  maintain  the 
isequestration,  and  the  injunction,  at  least  and  certainly  so  far  as  con- 
cerns the  ninety-nine  notes  not  sued  upon  in  the  Fourth  Justice's  Court. 

Fourth — We  do  not  see  how  the  fact  that  defendant  had  filed  thirty- 
-elght  of  the  notes  in  question  in  suits  by  him  brought  in  the  Fourth 
Justice's  Court  can  prevent  plaintiflis  from  asserting  their  rights  of 
possession  thereof  and  upon  proper  affidavit  and  bond  sequestering 
them.  If  defendants'  proposition  be  true,  one  who  has  stolen  a  note 
•can  retain  possession  of  it  by  simply  suing  on  it.  The  sequestration  of 
these  notes  in  the  Fouoth  Justice's  Court  in  no  manner  interfered  with 
or  divested  the  jurisdiction  of  that  court  in  said  suits.  The  notes  were 
not  in  cu8todiam  legis,  in  the  sense  contended  for  by  defendant.  The 
rule  invoked  by  him  is  that  when  property  is  in  custody  of  one  court 
under  its  process,  another  court  can  not  by  its  process  interfere  with 
«uch  custody.  There  is  no  doubt  of  the  correctness  of  this  propoditlon. 
3ut  these  notes  were  not  held  under  process  of  the  Fourth  Justice's 
Court.  They  were  at  most  simply  filed  therein  as  the  evidence  of  the 
<slaim  sued  upon.  'No  law  required  them  to  be  so  deposited,  being  mere 
acts  under  private  signature.  C.  P.  175.  By  simple  leave  of  the  court 
they  could  be  at  any  time  withdrawn  by  Courege.  Hence  their  seques- 
tration was  not  only  legal  but  necessary  to  the  preservation  of  plaintiJUs' 
rights.  The  law,  C.  P.  275,  gives  the  right  of  sequestration  whenever 
the  ownership  or  possession  of  a  movable  is  in  controversy,  upon  the 
<!laimant  making  oath  to  his  fears  of  its  removal,  etc.  As  these  notes 
were  not  held  under  process  of  the  justice's  court,  we  can  see  no  pos- 
sible objection  to  their  sequestration.  Their  production,  if  required  in 
that  court  as  evidence,  could  always  be  enforced  hjsubpena  duces  tecum 
served  upon  the  sheriff,  or  the  plaintUT,  if  the  latter  has  bonded  them. 

We  agree  with  the  judge  a  quo,  that  the  plaintiife  can  not  enjoin 
the  Fourth  Justice's  Court  from  hearing  causes  pending  between  the 
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defendant  and  other  persons.  It  would  lead  to  infinite  confusion  U> 
allow  one  court  to  thus  arrest  litigation  in  another  court,  on  the  demand 
of  persons  not  parties  in  such  suits  in  such  other  courts. 

We  do  not  think  that  section  2013  of  Revised  Statutes  applies  to  a 
case  like  this,  but  is  intended  to  enable  the  Third  District  Ck>urt  to  exer- 
cise its  appellate  jurisdiction  over  justices  of  the  peace  in  the  parish  of 
Orleans.  We  think,  therefore,  that  so  far  as  plaintifib  seek  to  enjoin  the 
Fourth  Justice's  Court  from  hearing,  and  the  defendant  from  prosecut- 
ing, hiB  suits,  the  court  a  qua  properly  refused  the  application.  But  if 
it  be  true,  as  alleged,  that  the  defendant  is  a  spoliator  of  said  thirty- 
eight  notes,  and  obtained  their  possession  fraudulently  and  surrepti* 
tiously,  and  that  plaintiff  are  entitled  to  their  possession,  we  think  th& 
defendant  may  well  be  enjoined  and  prohibited  personally  and  individu- 
ally from  using  said  notes  as  his  own  or  as  evidence  of  a  right  in  him- 
self. 

Plaintiff  are  not  obliged  to  file  interventions  or  oppositions  in  said 
thirty-eight  suits.  It  is  not  a  proper  case  for  third  opposition,  and 
nobody  is  obliged  to  intervene  in  a  suit ;  for  the  simple  reason  that  he 
who  has  a  right  of  intervention  has  a  yet  more  evident  right  to  a  separ- 
ate action. 

Defendant's  exceptions  should  have  been  overruled,  except  to  the 
extent  stated. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  modified  and  amended  so  as  to  read  as  follows  : 

It  is  ordered  and  decreed  that  defendant's  exception  to  the  suffi- 
ciency of  plaintiff'  petition,  and  to  their  demand  for  sequestration  of 
the  notes  in  controversy,  be  overruled.  That  defendant's  exception  to 
the  injunction  sued  out  by  plaintiffs  be  overruled,  except  in  so  far  as 
said  injunction  prohibits  the  Fourth  Justice's  Court  from  hearing,  and 
the  defendant  from 'prosecuting,  said  thirty-eight  suits — and  to  that  ex- 
tent only  said  exception  is  sustained,  and  said  injunction  dissolved. 
But  the  right  of  defendant  to  prosecute  said  suits  shall  not  authorize 
him  to  make  use  of  said  notes  as  evidence  or  otherwise,  such  use  being 
within  the  prohibitions  of  the  injunction  as  herein  maintained.  It  i& 
further  decreed  that  defendant  and  appellee  pay  costs  of  appeal. 


DxssENTiNa  OpnnoNS. 

Eqan,  J.  In  my  ophiion  it  is  well  and  properly  settled  that  a  writ 
of  sequestration  will  not  lie  to  seize  and  take  any  property  or  thing  at 
the  time  in  custodiam  legia,  or  on  file  or  deposited  for  use  in  a  suit 
in  another  court.  The  fact  that  it  was  not  necessary  under  the  law 
for  Courege  to  file  the  notes  in  controversy  with  the  justice  does  not  al- 


78  SUPREME  COURT  OP  LOUISIANA, 

Lannes  et  al.  vs.  Coorecre  et  al. 

^»-^»-^i— ^■^■^-^■^-^-^-^»'^^— ■■■■'  ■  '  11  ■■•■■.        .  ■  _■_   .  1  Ml      .       .  ■■■■■Ill      11  I  ma  — ^^^^ 

ter  the  case,  as  whether  necessary  or  not  he  did '90  fUe  them  as  the  bcuia 
of  the  several  suits  and  they  were  in  the  lawful  custody  of  the  Justice 
and  could  not  be  taken  therefrom  by  the  sheriff  under  the  sequestration 
in  this  case,  which  would  have  been  ineffective  without  so  taking-  them. 
It  is  true  that  the  notes  might  have  beeb  withdhiwn  by  Goure^  tri<^ 
leave  of  the  court,  but  not  otherwise,  whether  filed  in  that  or  any  other 
court.  It  is,  however,  not  the  practice  or  the  law  that  the  plaintiff  who 
has  filed  a  private  or  other  vrriting  in  any  court  can  take  it  from  the 
records  without  leave,  and  so  long  as  we  recognize  the  jurisdiction  of 
courts,  whether  Justices'  or  others,  it  would  be  subversive  of  all  law  and 
propriety  to  permit  the  process  or  orders  of  another  court  or  its  officers 
to  disturb  the  lawful  custody  of  any  paper  or  thing  in  its  keeping^.  It 
is  not  pretended  that  within  the  bounds  of  their  authority  or  jurisdic- 
tion the  fact  that  justices'  courts  are  not  courts  of  record  makes  any 
difference  in  this  respect,  or  that  there  is  any  reason  why  they  should 
not  be  respected  within  the  scope  of  their  jurisdiction  and  authority. 
I  therefore  think  the  sequestration  was  both  illegal  and  unnecessary ^  and 
that  the  proper  remedy  was  injunction  operating  directly  upon  the  de- 
fendant Oourege  and  directed  to  him.  I  do  not  think  that  the  consti- 
tution or  the  law  gives  any  man  a  right  to  sue  on  the  note,  or  to  recover 
the  debt  or  property  of  another,  who  may  therefore  at  any  time  on 
proper  allegations  and  proof  obtain  and  maintain  an  injunction  from 
any  court  of  competent  jurisdiction  to  restrain  the  defendant  from  either 
suing,  prosecuting  suit  upon,  or  in  any  other  manner  using  or  controlling 
promissory  notes  claimed  to  belong  to  the  plaintiff  in  injunction,  and 
from  collecting  and  reducing  into  possession  by  suit  or  otherwise  the 
debt  evidenced  by  the  note.  This  was  the  view  taken  by  us  in  the  case 
of  Brown  vs.  Brown,  decided  at  this  term,  30  A.  I  therefore  dissent 
from  the  decree  in  this  case  maintaining  the  sequestration.  On  the  other 
branch  of  the  case,  the  injunction  should  be  maintained  as  against  the 
defendant  personally,  not  only  to  the  extent  decreed,  but  to  the  full  ex- 
tent of  j^reventing  his  making  any  use  whatever  of  the  notes  in  con- 
troversy or  interfering  with  or  using  them  in  any  manner  and  for  any 
purpose,  whether  by  suit  or  otherwise. 


DeBlanc,  J.  I  concur  in  the  views  of  Mr.  Justice  Egan  as  regards 
the  invalidity  of  the  sequestration  resorted  to  by  plaintiffs,  and — ^in  my 
opinion — ^their  injunction  is  as  invalid  as  their  sequestration,  in  so  far  as 
they  interfere  with  the  suits  already  brought  in  the  Justice's  Court 

The  relief  to  which  plaintiffs  consider  that  they  are  entitled,  may  be 
granted  by,  and  should  have  been  asked  from  the  court  in  whose  juris- 
diction the  aforesaid  suits  are  pending.    That  jurisdiction  cannot — ^le- 
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gaily— be  invaded  by  the  process  of  another  Court,  for  the  manifest 
purpose  of  suspending,  embarrassing  or  preventing  the  trial  of  an  al- 
ready commenced  and  progressing  litigation. 

Had  plaintifb  appeared  in  the  Justice's  Court  and  there  asserted 
their,  rights  to  ..the.  posseeaiontof  .the  38  Jiotas  sued  upon  by  defendants, 
from  the  date  of  their  demand  not  one  of  those  notes  could  have  been 
withdrawn  from  the  files  of  that  court  without  their  consent.  Their  ap- 
pearance in  that  jurisdiction  would  have  secured  every  advantage  which 
they  could  hope  to  gain  by  an  order  of  sequestration  obtained  in 
another  Court. 

The  Judge  who  has  the  undenied  jurisdiction  of  a  suit  on  a  note, 
cannot  be  ordered  by  another  judge  to  suspend  his  proceedings,  until 
the  latter  ascertain  whether  the  holder  of  said  note  is  entitled  to  its 
possession.  That  question  should  be  presented  to  and  determined  by 
-the  Court  first  seized  of  jurisdiction,  on  application  of  either  the  sued 
drawer  of  the  note,  or  of  those  from  whose  possession  it  was  unlawfully 
taken. 

I  respectfully  dissent  from  the  views  and  decree  of  the  majority. 


On  Reheabikg. 

Mabbj  J.  If  the  allegations  of  the  petition  be  true,  the  defendant, 
Oourege,  is  attempting  to  practice  a  great  fraud,  through  the  medium  of 
a  justice's  court.  The  defendant  chose  to  put  his  case  in  the  court  be» 
low,  on  exceptions,  which  necessarily,  pro  hoc  vice,  admitted  the  truth  of 
the  allegations  contained  in  the  petition. 

It  is  urged  that  plaintiffs  could  not  maintain  this  action  because 
Jean  Marie  B^rthin  was  one  of  the  committee,  of  which  the  plaintifG9, 
eight  in  number,  were  members.  But  it  is  distinctly  charged  in  the 
petition,  that  "  they,  said  notes,  remained  in  the  possession  of  said  com- 
mittee, your  petitioners,  but  in  the  office  and  special  charge  of  Berthin 
*  *  *  as  worthless  paper  after  their  maturity."  And  again  :  "  that  your 
petitioners  were  the  only  persons  entitled  to  the  possession  of  said  notes, 
and  they  only  as  a  committee,  and  to  return  them  to  the  makers  there- 
of, which  duty  they  now  desire  to  perform."  These  allegations,  which 
-can  not  be  called  in  question  under  the  exceptions  taken  by  defendant, 
show  a  perfect  and  exclusive  right  of  action  in  the  plaintifb  to  recover 
possession  of  the  notes  ;  and  to  prevent  the  alleged  fraudulent  attempt 
of  Courege  to  enforce  them  as  valid  obligations  belonging  to  him.  If 
the  facts  are  not  as  thus  charged,  these  distinct  allegations  must  be  put 
at  issue  by  the  defendant,  as  it  is  his  right  to  do,  in  an  answer  to  the 
merits. 
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If  Berthia  was  a  member  of  the  committee,  and  entitled  as  sucb, 
equally  with  any  one  of  the  other  members  of  the  committee,  to  the 
possession  of  the  notes,  he  could  not  control  the  other  eight  members. 
It  was  the  comimittee,  not  one  of  its  members,  that  was  entitled  ;  and  if 
one  should  refuse  to  join  the  others  in  a  proceeding  to  recover  the  pos- 
session, he  could  be  made  a  defendant  if  he  was  a  necessary  party.  But 
under  the  allegations  of  the  petition  for  the  purposes  of  the  exception, 
no  such  question  would  arise. 

It  is  true  that  each  one  of  the  makers  of  the  137  notes  might,  when 
sued,  defend  himself ;  but  that  is  no  reason  why  the  committee,  entitled 
to  the  possession  for  the  purpose  of  returning  them  to  the  respective 
makers,  should  not  sue  to  recover  them  for  that  purpose. 

A  district  court  would  not  be  authorized,  by  injunction  or  other 
writ,  to  forbid  a  justice  to  hear  and  determine  a  case  pending  before 
him,  and  falling  within  his  jurisdiction  ;  but  there  are  cases  in  which 
it  is  competent  for  one  court,  at  the  instance  of  one  not  a  party  to,  but 
interested  in  a  suit  pending  in  another  court,  to  deal  w^th  the  parties  to 
that  suit ;  and,  in  aid  of  its  own  jurisdiction,  to  forbid  them,  by  injunc- 
tion, to  proceed  with  their  suit. 

There  were  137  notes  in  the  possession  of  Ck>urege ;  and  he  might 
have  brought  137  suits  against  the  makers  of  those  notes.  It  was  the 
right  of  plaintiiliB,  according  to  the  allegations  of  their  petition,  to  sue 
him  for  the  possession  of  all  of  them  :  to  sequester  such  as  were  in  his 
possession,  and  to  enjoin  him  from  suing  on  them.  It  is  true  that 
'plaintiffs  might  have  intervened  in  every  one  of  the  suits ;  but  they  were 
equally  entitled  to  sue  and  assert  their  rights  in  a  single  and  separate 
suit,  in  a  competent  court.  Their  right  was  an  entirety,  the  possession  of 
all  the  notes ;  and  the  proof  requisite  to  establish  their  right  to  one  of 
them  would  suffice  to  establish  their  right  to  all  of  them.  It  would  be 
a  great  defect  in  our  jurisprudence  if  a  person  not  a  party  to  any  one  of 
137  suits  brought  in  a  tribunal  of  inferior  jurisdiction,  having  a  right  to 
the  custody  and  possession  of  the  subject  matter  of  all  these  137  suits, 
who  could  not  assert  his  right  Id  the  inferior  tribunal  in  a  single  action, 
could  not  go  into  a  court  of  competent  jurisdiction,  and  assert  it  in  a 
single  suit;  and  by  the  appropriate  conservatory  process  of  that  court 
obtain  the  remedy  and  relief  to  which  he  is  entitled. 

Our  decree  does  not  enjoin  the  plaintiff  from  prosecuting  his  thirty- 
eight  suits  in  the  justice's  court;  but  it  does  forbid  him  to  use  the  notes  as 
evidence  in  the  suits,  and  for  the  very  good  reason  that  upon  the  aU^^ 
tions  of  the  petition,  the  plaintiff  in  the  thirty-eight  suits  is  attempting  to 
make  an  unlawful  use  of  the  notes  to  the  prejudice  of  the  rights  of 
plaintiflis  as  asserted  in  their  suit  in  the  district  court 

The  sequestration  need  not  take  the  notes  out  of  the  possession  of 
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the  justice's  oourt  They  may  be  sequestered  and  detained  in  that 
court  by  proper  notice  served  by  the  sheriff,  on  the  justice,  or  his  clerk : 
and  the  justice  might  well  be  appointed  sherilf  s  keeper.  If  plaintiflisi  are 
entitled  as  they  allege  they  are,  to  the  possession  of  these  notes  for  the 
purpose  of  returning  them  to  the  makers,  their  right  would  be  of  no 
avail  if  the  plaintiff  in  the  justice's  court  might  withdraw  them,  and 
part  with,  or  conceal,  or  dispose  of  them :  or  if  he  might  proceed  to 
judgment  against  the  makers,  and  enforce  it  by  execution. 

Our  decree  does  not  invade  the  jurisdiction  of  the  justice:  it  deals 
with  a  suitor  in  the  justice's  court,  not  directly  in  his  relations  toward 
the  makers  of  the  notes  in  the  pending  suits,  but  in  his  relations  to  the 
plaJTitiffs  in  the  district  court,  touching  the  right  to  the  possession  and 
use  of  the  notes,  the  subject  matter  of  the  suit  in  the  district  court. 

It  is  no  infringement  of  art.  ten  of  the  Constitution  to  say  to  a 
suitor,  you  shall  not  make  any  use  of  property  the  possession  of  which 
you  obtained  unlawfully,  which  you  hold  and  detain  unlawfully,  and 
which  you  are  attempting  to  use  unlawfully  to  the  prejudice  of  the  right 
of  another  who  invokes  the  aid  of  a  competent  tribunal  to  preserve  and 
to  enforce  that  right 

A  careful  re-examination  of  this  case  has  but  served  to  convince  us 
that  our  original  decree  is  correct,  and  it  is  therefore  affirmed. 

Mr.  Justice  DeBlang  adheres  to  the  opinion  expressed  by  him  on 
the  original  hearing,  and  dissents  as  he  then  did. 
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The  roYOoatory  aoCion  oan  not  be  maintained  by  a  creditor  who  not  only  fails  to 
allege  fraud,  bnt  who  ayers  that  his  debtor  parted  from  his  property  in  error. 

A  party  oan  not  diyest  the  averments  of  his  petition  of  their  force  as  judicial  ad- 
missions by  disoontlnufnir  the  suit  In  which  the  petition  was  filed. 

A  creditor  who  has  obtained  possession  of  property  of  an  insolvent  debtor  held  in 
pledge  by  another  creditor,  by  paying  the  debt  due  the  latter,  can  not  afterward 
sue  to  recover  the  money  paid  by  him  without  offering  to  restore  the  pledired 
property. 

The  matters  of  defense  that  must  be  specially  pleaded  are  those  set  up  in  avoidance, 
or  extinguishment  of  an  obligation  admitted,  or  proved  to  have  once  existed. 

Under  the  plea  of  the  general  issue,  the  defendant  may  prove  any  fact  or  droum- 
stanoe  which  tends  to  show  the  non*existence,  or  falsity  of  the  facts  alleged  by 
the  plaintiiL 

A  voluntary  party  to  an  executed  contract  who  has  reaped  and  retains  the  profits  of 
it.  is  estopped  from  assailinir  it  as  fraudulent. 
6» 
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Byrne  ys«  tbe  Hibernla  National  Bank. 
A  PPEAL  ffna  the  fiixth  Distriot  Ck>urt,  parish  of  Orleans.    Saudtr^ 

MoOJoin  d  Niacon  for  plaintifr  and  appellant. 

T7io8.  Gilmore  dt  Sons  for  defendant  and  appellee. 

The  opinion  of  the  coart  was  delivered  by 

Spknobb,  J»  In  the  year  1872,  John  J.  O'Brien  was  a  large  dealer  in 
proTiaions  in  the  dty  of  New  Orleans,  and  kept  a  deposit  aooount  with 
the  Hibemia  Bank.  In  the  latter  part  of  September  of  that  year,  by 
eonnivanoe  of  the  paying  teller,  he  overdrew  his  aooount  by  some 

The  bank  discovered  this  overdraft  about  the  first  of  Oetober^  and 
at  once  demanded  payment  or  security.  *  O'Brien  on  that  day  ezeouied 
in  its  fkvor  an  act  of  pledge  of  837  casks  of  baoon. 

In  the  next  few  days,  and  before  O'Brien's  failure  (which  ocoarred 
on  the  eleventh  of  October),  164  casks  of  this  meat  had  been  sold  by 
brokers  under  the  supervision  and  direction  of  O'Brien,  and  the  pro- 
eeeds  of  sale  collected  by  the  bank,  and  applied  to  said  indebtedneas, 
reduolnc:  the  same  to  about  94717  14  The  bank  also  held  a  note  of 
one  Diggee,  indorsed  or  guaranteed  by  O'Brien,  for  $2525  05.  As  stated, 
O'Brien  went  to  protest  October  eleventh,  owing  about  9100,000.  Among 
his  largest  creditors  was  plalntifT,  Geo.  W.  Byma 

On  that  day,  October  11,  the  plaintiff^  Byrne,  and  O'Brien  called  at 
the  bank  for  the  purpose  of  redeeming  the  property  remaining  in  pledge 
in  its  hands.  The  bank  furnished,  them  a  statement  of  O'Brien's  in- 
debtedness on  that  day,  which,  added  to  the  Digges  note,  amounted  to 
$7242  19.  Byrne  at  once  paid  the  bank  that  sum,  and  took  from  it  an 
order,  or  transfer,  for  the  bacon  remaining — 173  casks — ^whlch  he  re- 
ceived and  had  sold  for  his  own  account  and  benefit,  realizing  for  it 
several  thousand  dollars  more  than  he  had  paid  to  the  bank. 

On  twenty-ninth  August,  1873,  about  eleven  months  after  this  trans- 
action, Byrne  brought  suit  against  the  bank  to  recover  the  amount  he 
had  paid,  in  this  settlement,  for  the  Digges  note ;  alleging  that  it  had 
been  paid  in  error — in  this  wise :  That  he  had  entered  into  an  agree- 
ment with  O'Brien  in  October,  1872  (of  which  said  bank  was  cognizant, 
and  to  which  it  became  party),  **  whereby  for  certain  considerations  peti- 
tioner bound  himself  to  pay  said  bank  the  amount  due  by  said  O'Brien 
as  a  depositor  at  that  date  for  sums  overdrawn  from  said  bank."  That 
the  bank,  knowing  said  Digges  note  was  not  embreused  within  the  terms 
of  his  said  obligation,  fraudulently  added  its  amount  to  the  sum  he  had 
so  agreed  to  pay  it  for  O'Brien's  account,  and  was  therefore  bound  to  re- 
fund the  amount  so  overpaid,  etc.  That  suit.  No.  5347  of  the  docket  of 
this  court,  was  some  time  since  decided  finally  against  Byrne. 

On  sixteenth  September,  1873,  about  eighteen  days  after  institutiDg 
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the  frbOTd  Buity  Byrne  brought  the  suit  now  before  im  against  O'Brien 
And  the  bank.  He  claims  judgment  against  O'Brien  for  tSOfitS^  balance 
due,  as  per  statement  and  account  annexed  to  the  petition.  In  this 
statement  O'Brien  is  charged  with  this  sum  of  37242  19  paid  the  bank 
.as  hereinbefore  stated. 

It  is  charged  in  Substance  that  the  balik  imposed  upon  and  de- 
Irauded  O'Brien,  by  Inducing  him  to  believe  that  he  owed  it  a  large  sum, 
when  in  truth  he  owed  it  nothing.  That  it  adroitly  **  saddled  upon  him" 
its  claims  against  other  recreant  debtors,  and  thus  procured  and  induced 

» 

him  to  execute  and  sign,  in  errof,  the  said  act  of  pledge  of  October  1, 
1872.  That  having  thus  fraudulently  possessed  itself  of  O'Brien's  prop- 
•erty,  it  rushed  it  upon  the  market  and  thereby  sacrificed  it,  thus 
making  itself  liable  to  pay  all  of  O'Brien's  debts.  The  petition  then 
rgoes  on  to  say,  hypothetically,  that  even  if  O'Brien  did  owe  the  bank, 
the  contract  of  pledge  was  illegal  and  fraudulent,  because  it  conferred 
«  preference  and  had  the  eflTect  of  injuring  the  other  creditors — the 
8aid  O'Brien  being  at  the  time  insolvent  to  the  knowledge  of  the  bank. 
It  concludes  with  a  prayer  for  judgment  against  O'Brien  for  $30,662 ; 
also  for  judgment  against  the  bank  for  same  sum ;  that  the  contract 
of  pledge  be  annuUed,  and  the  bank  be  condemned  to  restore  all  the 
property  received  thereunder,  and  in  default  to  pay  plaintiffs  claim,  etc. 

There  is  nowhere  in  plaintiffs  petition  any  direct  or  specific  charge 
iihat  O^rien  made  the  contract  with  intent  or  purpose  to  injure  or 
defraud  his  creditors.  On  the  contrary,  the  allegation  is  that  he  was 
•deceived  and  imposed  upon,  and  made  the  contract  in  errw  and  mot  in 
Jraud.  It  is  not  easy  to  reconcile  these  allegations  with  the  require- 
ments of  the  Code  on  the  subject  of  the  revocatory  action.  It  is  of  the 
essence  of  that  action,  that  the  debtor  intended  a  wrong.  True,  this 
wrongful  intent  is  presumed  to  exist,  wherever  it  is  shown  that  an  insoU 
vent  has  made  a  contract  prejudicial  to  bis  creditors ;  but  that  pre- 
sumption of  fraudulent  intent  is  not  so  absolute  that  a  party  can  not 
negative  it  by  a  direct  admission  to  the  contrary. 

The  plaintiff  seems  to  have  realized  that  these  allegations  were  not 
supportive  of,  or  in  harmony  with,  the  revocatory  action ;  for  he  discon- 
tinued "  all  allegations  and  causes  of  action  set  up,  except  the  revocatory 
action,  and  elected  to  prosecute  said  cause  alone  under  the  allegations 
tending  to  maintain  such  revocatory  action."  But  this  discontinuance 
did  not  strip  these  averments  of  their  character  and  force  as  judicial 
admissions,  which  bind  the  party  making  them,  unless  alleged  and 
shown  to  have  been  made  in  error,  which  is  not  pretended  here. 

But  there  are  other  and  graver  difficulties  which  oppose  themselves 
to  plaintiffs  action. 

When  O'Brien  went  to  protest  on  eleventh  October,  1872,  there 
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866ms  to  have  commenced  a  general  "  grab  game  "  among  his  creditors,, 
in  which  plaintiff,  Byrne,  played  no  insignificant  part.  Lawler  got  about 
$8000  worth  of  meat ;  Yose  about  forty-four  casks,  and  Byrne  all  that 
was  left,  some  seventy  casks.  Byrne  did  more.  He  entered  into  an 
agreement  with  O'Brien,  as  we  have  seen,  in  order  to  get  hold  of  the  173^ 
casks  in  the  bank's  hands.  By  this  agreement,  he  bound  himself  to  pay 
up  the  deposit  account  and  overdrafts  of  O'Brien  in  the  bank,  for  which 
O'Brien  had  given  the  pledge  of  said  bacon.  In  pursuance  of  this  obliga- 
tion  he  went  with  O'Brien  to  the  bank-,  adjusted  the  account  and  paid  it,, 
taking  a  transfer  from  the  bank  for  the  173  casks  of  bacon.  Having 
paid  this  debt  to  the  bank,  for  which  he  had  bound  himself  with  and  for 
O'Brien,  by  said  agreement,  he  was  legally  subrogated  to  the  bank's- 
rights  (C.  C.  2157,  No.  8),  besides  holding  its  express  order  or  transfer  for 
the  bacon. 

Having  thus  obtained  possession  of  the  pledge,  he  enforced  it  by 
selling  the  property  and  appropriating  the  proceeds  to  his  own  use-^ 
realizing  several  thousand  dollars  more  than  he  had  paid  out 

After  having  thus,  subsequent  to  O'Brien's  failure,  bound  himself 
for  "  certain  considerations"  to  pay  the  amount  due  the  bank  under  its- 
pledge,  after  having  gone  to  the  bank,  and  adjusted  and  paid  O'Brien's- 
said  debt  according  to  his  agreement,  and  obtained  from  the  bank  its 
pledge ;  after  having  thus  acquired  the  bank's  rights  against  O'Brien^ 
and  enforced  them,  to  his  own  great  profit  and  advantage,  with  what 
show  of  reason  can  Byrne  now  come,  without  even  an  offer  of  restitu* 
tion,  and  demand  the  nullity  of  this  contract,  and  claim  from  the  bank 
not  only  the  money  paid  it  under  his  own  agreement  with  O'Brien,  but 
all  else  that  O'Brien  owes  him — unless  the  bank  surrenders  to  him  83T 
casks  of  bacon,  more  than  half  of  which  Byrne  himself  got  possession 
of  and  sold  ?  One  occupying  the  position  of  Byrne  in  these  transactiona 
must  go  outside  of  a  court  of  justice  to  enforce  such  demands.  There 
]»  no  allegation  or  pretense  that  he  did  not  do  these  things  with  his  eyes- 
open,  and  after  O'Brien's  faUure  was  '*  known  of  all  men." 

There  was  no  bill  of  exceptions  taken  to  the  introduction  of  the- 
record  of  the  said  suit  No.  5347  in  evidence.  If  there  had  been,  we  see 
no  reason  to  doubt  that  it  was  admissible  under  the  general  issue.. 
Under  that  plea  the  defendant  had  a  right  to  show  the  falsity  of  plain- 
tiff's allegaUons — that  no  obligation  had  ever  existed  on  its  part  to* 
plaintiff;  that  no  right  of  action  ever  arose.  The  matters  of  defense 
which  must  be  specially  pleaded  are  those  which  are  set  up  in  avoid- 
ance or  extinguishment  of  an  obligation  admitted  or  proved  to  have 
once  existed.    Gleises  vs.  Faurie,  6  L.  457 ;  9  L.  Ill ;  5  R  486. 

The  general  rule  Ib  that  special  defenses  waive  the  general  issue. 
In  other  words,  they  admit  the  facts  alleged,  but  set  up  another  state  of 
facts  in  avoidance. 
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But  when  a  defendant  oontests  the  existence  of  the  facts  alleged  by 
plaintiff,  the  general  issue  is  the  proper  plea;  and  under  it  he  may  prove 
any  fact  or  circumstance  which  tends  to  show  the  non-existence  or  falsity 
of  the  fact  alleged  by  plaintiff.  Thus,  in  the  case  before  us,  the  plaintiff 
seeks  to  recover  of  the  bank,  among  other  items,  the  said  sum  of 
1^7242  19.  The  bank  introduces  the  record  5347  to  prove  that  so  far  from 
ihe  bank  ever  having  owed  him  that  sum,  that  the  plaintiff  had  judi- 
cially admitted  that  he  owed  it  to  the  bank,  and  that  tie  had  actually 
paid  it,  so  that  there  never  was  in  existence  for  one  moment  any  obliga- 
tion or  any  state  of  facts  creative  of  obligation  against  the  bank. 

We  hold,  therefore,  that  Byrne  having,  after  O'Brien's  failure,  and  in 
•order  to  secure  advantage  to  himself,  made  himself  party  to  the  contract 
between  the  bank  and  O'Brien  by  agreeing  to  pay,  and  by  paying  the 
money  due  thereunder,  thereby  obtcdning  the  bank's  rights  and  posses- 
sion of  its  pledge,  selling  the  said  pledge  and  appropriating  its  proceeds 
can  not  now  be  heard  to  say  that  said  contract  was  fraudulent  and 
Illegal. 

This  case  impresses  us  very  much  as  that  of  Dwight  vs.  Bemiss,  16 
Ij.  149,  did  our  predecessors.  It  seems  to  us  that  the  plaintiff  "was  en- 
deavoring to  secure  some  thing  from  the  wreck,  and  to  obtain  that  pref- 
erence for  himself,  which  he  complains  of  so  much  in  others." 

The  judgment  below  gave  plaintiff  judgment  against  O'Brien,  but 
rejected  his  demands  against  the  bank.  We  think  the  judgment  correct, 
and  it  is  affirmed  with  costs. 
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y.  Bacas  vs.  J.  Hebnaivdsz  bt  al. 

The  sheriff  Ib  not  authorized  to  reoelye  from  the  purchaser  of  property  at  a  judi- 
cial sale  the  amount  of  the  mortfiraffe  or  privilepred  debts  which  rank  the  claim 
of  the  seisins  creditor,  and  hence  the  sureties  of  the  sheriff  can  not  be  held  for 
the  amount  of  sueh  debts  received  and  not  accounted  for  by  the  sheriff. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    CuUam,  J. 

M.  E.  Livaudais  for  plaintiff  and  appellee. 

Ed.  Bermudez  and  T.  Wharton  Ckyllens  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Makniko,  C.  J.  A  writ  of  fieri  facias  having  issued  in  the  case  of 
llacarthy  v.  Wiltz,  in  1866  Charles  Bienvenu,  in  the  capacity  of  sheriff 
of  Orleans  parish,  seized  certain  property  of  the  defendant,  and  after 
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du^  advertisement  sold  it  to  Mioton  for  twenty-seven  Jiundred  doUara. 
There  were  two  mortgages  on  the  property*  both  ranking  the  judgment 
of  the  plaintiff  in  execution.  The  first  in  rank,  which  was  also  a  vend- 
or's privilege,  was  that  of  Mrs.  Bacas,  the  present  plaint&fit  ludd  was- 
for  9927.94.  The  second  belonged  to  Mrs.  Fortier,  and  amounted  ta 
91,428.89.  The  property  therefore  brought  9848.17  in  excess  of  the 
amount  of  these  two  mortgages,  Uioton,  the  purchfuer,  paid  the- 
whole  of  h|j9  bid  to  the  sheriff,  and  the  sheriff  did  not  pay  any  part  of  it 
to  Mrs.  Bacas.  She  therefore  took  a  rule  upon  him,  or  filed  a  third  op- 
position in  Macarthy's  suit,  asking  to  be  paid  by  preference  out  of  the 
proceeds  of  sale  then  in  his  hands,  and  there  was  Judgment  accordingly. 
No  payment  was  made,  and  she  now  sues  the  present  defendants,  as 
sureties  on  the  sheriff's  hond,  to  recover  the  amount  of  her  mortgage. 

The  defences  are  numerous,  and  are  elaborately  developed.  Amon^ 
them  are  the  pleas  that  the  bond  was  never  accepted  by  the  proper 
parties— that  there  were  six  sureties  instead  of  two — ^that  the  bond  was- 
void,  or  at  best  inchoate,  and  a  mere  pollicitation— that  the  sureties  were 
released  by  proceedings  taken  under  an  act  of  1873  (Sees.  act9,  p.  128,) 
authorizing  the  Governor  to  cancel  bonds,  the  proceedings  being  an  ap« 
plication  by  Bienvenu  to  have  bis  bond  cancelled,  made  six  years  after 
Mrs.  Bacas'  Judgment  against  him,  and  more  than  five  years  after  his^ 
sureties  had  been  cited  in  this  suit,.which  application  was  favourably 
considered,  and  the  bond  actually  cancelled  by  the  then  acting- 
governor. 

We  do  not  think  the  case  of  the  defendants  is  strengthened  by 
these  defences.  This  cannot  be  said  however  of  the  second  ground,  L  cu 
that  Bienvenu,  as  sheriff,  had  no  official  oi4[)aoity  to  demand  and  re- 
ceive that  portion  of  the  price  which  belonged  to  those  holding  mort- 
gages  that  ranked  the  seizing  creditor,  and  therefore  his  sureties  were 
not  responsible  therefor. 

Whenever  any  prop«i;y,  sold  by  a  sheriff,  is  subject  to  privileges  or 
special  mortgages  in  favour  of  other  persons  besides  suing  creditors,, 
the  sheriff  shall  require  from  the  purchaser  only  the  surplus  of  price 
beyond  the  amount  of  the  privileges  or  special  mortgages,  Ck>de  "Pr^c^ 
art  706,  and  the  hypothecary  action  lies  against  the  purchaser  of  such 
property  in  favour  of  creditors  having  such  privileges  and  mortgages^ 
Ibid.  art.  709.  The  sheriff  must  give  notice,  before  he  commences  the 
ciying,  that  the  property  is  sold  subject  to  such  privileges  and  mort- 
gages, and  that  the  purchaser  is  required  to  pay  in  his  hands  only  the 
excess  of  the  price,  at  which  it  shall  be  adjudicated,  over  those  privi- 
leges and  mortgages.    Ibid.  art.  679. 

These  provisions  are  very  clear  and  unmistakeable.  It  is  manifest, 
from  them  that  the  sheriff  is  neither  required  nor  authorized  to  receive 
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the  amount  of  mortgages  or  privilegeB  whioh  prime  tliat  under  wtilA 
he  k  setting.  His  writ  oommaads  him  to  make  a  eertain  sum  bf  sad 
out  oi  the  sale  of  the  property.  The  mortgages  that  are  certified  to 
him  exhibit  the  sums  for  which  the  property  is  bound,  and  which  must 
be  satisfied,  before  the  piainttf  in  execution,  whose  writ  he  holds,  is  en- 
titled to  anything.  If  the  price  bid  is  insufficient  to  pay  these  sums, 
there  can  be  no  adjudication.  Ibid,  art  6B4.  If,  as  in  this  case,  i&e 
hifi^iest  bid  exceeds  tlie  antecedent  liens,  the  adjudication  is  valid  and 
the  sale  complete,  and  the  property  passes  to  the  purdiaser,  but  passes, 
burthened  with  these  antecedent  liens,  which  can  be  enforced  by  the 
holders  of  them  against  the  property  in  the  hands  of  its  new  owner. 
All  this  is  Just,  and  is  admirably  contrived  to  prevent  injury  to  debtor, 
creditor,  or  purchaser,  and  it  follows  from  this,  that  when  the  sherilf 
takes  upon  himself  to  rec^ve  money  which  his  writ  does  not  authori2se 
him  to  receive,  his  sureties  are  not  bound  for  the  consequences  of  aa 
act  which  is  outside  of  his  official  duty,  and  beyond  his  official  authority. 
And  such  was  early  and  emphatically  declared  to  be  the  proper  con- 
atruction  of  the  law.  Merchants'  Bank  v.  Peterb,  2  Rob.  214  reaffirm- 
ing Pepper  v.  Dunlap,  16  La.  163. 

It  iB  equally  true  that  a  purchaser  cannot  exonerate  himself  frosi 
liability  by  pasring  that  which  the  law  has  expressly  commanded  him 
not  to  pay.  He  Ib  not  only  permitted  to  retain,  but  he  is  required  to  re- 
tain in  his  hands  the  amount  of  the  liens  in  advance  of  that  of  the 
adzing  creditor  (Cummings  v.  Erwin,  15  Annual  289)  and  the  day  to 
which  the  interest  upon  tiiem  is  to  be  calculated  for  retention  has  tM»ea 
fixed.    (Firemen's  Ina  Go.  v.  GiUingham,  1  Rob.  805.) 

These  being  the  provisions  of  the  Code  regulating  the  conduct  of 
all  parties  in  Judicial  sales,  how  has  the  plaintiff  conformed  to  them  f 
It  was  said  in  oral  argument  that  inasmuch  as  the  property  brought 
suffld^it  to  pay  the  privileges  and  mortgages,  antecedent  to  the  Judg- 
ment  upon  which  the  execution  issued,  the  }  lalntUf  conceived  that  she 
might  as  well  claim  her  money  out  of  the  bid  as  to  provoke  another 
sale  by  hypothecary  process  against  the  property  in  the  hands  of  the 
purchaser.  And  so  she  could,  but  the  demand  should  have  been  made 
of  tliat  purchaser  for  payment  out  of  the  sum  retained  by  him.  If  he 
refused,  she  had  immediate  recourse  against  the  property.  She  chose 
apparently  to.abandon  her  right  against  the  property,  and  recognizing 
the  payment  to  the  sheriff  of  her  portion  of  the  price  as  a  '*  depoi^te 
for  safe-keeping,"  (for  that  is  the  language  of  the  Bule)  she  abdicates 
the  hi^  rank  which  the  law  assigned  her,  and  descended  to  that  of  a 
claimant  of  funds,  irregularly  and  unlawfully  deposited  with  an  officer 
who  had  no  right  to  recdve  them.  Whatever  rights  she  may  have 
agidnst  others,  it  is  very  dear  that  she  cannot  mulct  the  sureties  of  the 
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sheriff  for  her  own  error  in  proceeding  against  their  principal  to  compel 
payment  of  that  which  the  purchaser  was  compelled  to  pay  her,  or  sub- 
mit to  have  the  property  resold  for  the  satisfaction  of  her  <daim. 
Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
Court  is  avoided  and  reversed,  and  that  there  be  now  judgment  in  fa- 
vour of  the  defendants  upon  the  demand  of  the  plaintiff,  and  that  the 
defendants  recover  of  the  plaintiff  their  costs  in  the  lower  court,  and 
the  costs  of  appeal. 
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No.  6885. 

Lucius  Phipps  vs.  Mrs.  Ruth  Snodgbass. 

A.  citation  addressed  to  the  wife  and  "  her  husband."  is  a  sufficient  citation  to  the 

husband. 
The  one  who  pleads  prescription  must  prove  the  facts  necessary  to  sustain  the  plea. 
A  plea  to  the  jurisdiction  of  the  court  ratione  pergance,  must  be  made  in  UnUne,   It 

is  too  late  to  file  it  after  a  judgment  by  default  has  been  entered. 

APPEAL  from  the  Fourth  District  CJourt,  parish  of  Orleans.  Houston, 
J. 

Breaiix,  Fenner  dt  Hall  for  plaintifif  and  appellee. 

Frank  W.  Baker  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  hy 
Manning,  C.  J.,  and  on  the  application  for  a  rehearing  by  Spengeb,  J. 

Manning,  G.  J.  This  suit  was  instituted  by  the  holder  of  a  promis- 
sory note,  secured  by  mortgage,  to  enforce  its  payment  against  the 
maker.  The  citation  is  addressed  to  the  defendant  and  her  husband, 
and  was  served  by  leaving  it  at  their  domicil,  by  delivering  it  to  a  person 
above  fourteen  years  of  age  there  residing,  they  being  absent  The  de- 
fendant pleads  that  a  citation  addressed  to  her  and  her  husband  is  not 
a  citation  to  the  husband. 

We  do  not  perceive  any  indeflniteness  in  such  a  citation.  The  inser- 
tion of  the  name  of  her  husband  would  not  make  it  more  definite.  She 
could  have  but  one,  and  service  upon  him  would  have  been  sufficient 
It  was  served  upon  both.    Gilmore's  case,  9  Annual,  197.    Code  Prac.  182. 

A  default  was  entered,  and  on  same  day  an  exception  to  the  juris- 
diction was  filed.  We  must  assume  the  default  was  taken  before  the 
filing  of  the  exception.  The  judge  would  not  have  entered  the  default 
if  an  exception  to  his  jurisdiction  had  been  made,  and  that  exception 
comes  too  late  then,  since  it  must  be  pleaded  in  limine  litis.  There  was 
never  any  trial  of  it,  and  it  is  very  vague  in  its  terms. 

At  this  stage  of  the  case  a  petition  was  filed  to  remove  it  to  the 
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Circuit  Court  of  the  United  States,  on  the  ground  that  the  plaintiff  was 
a  reaident  of  Missouri  and  the  defendant  of  Louisiana,  and  an  order  was 
made  for  its  removal.  The  wife  signed  the  bond,  but  her  husband  did 
not,  and  her  signature  without  his  authorization  was  nothing  worth. 
There  was  therefore  no  bond,  and  the  condition  necessary  to  be  per- 
formed to  perfect  the  removal  was  never  performed.  No  attempt  was 
made  to  remove  it.  The  suit  remained  in  the  State  court,  and  it  is  of 
DO  consequence  whether  or  not  the  cleric  of  the  Circuit  Court  had  au- 
thority to  certify  that  the  case  had  not  been  filed  in  his  court.  The  fact 
was  as  he  certified. 

Notice  was  given  the  defendants  that  the  default  would  be  confirmed, 
and  proof  being  submitted,  it  was  confirmed,  and  judgment  rendered  in 
favour  of  the  plaintiff  for  the  amount  of  his  note  and  interest,  with  rec- 
ognition of  his  mortgage,  and  an  order  for  its  enforcement.  No  appear- 
ance was  made  by  the  defendants.  They  now  urge  that  the  mortgage 
is  prescribed.  If  it  is,  it  does  not  so  appear,  and  would  not  matter  if  it 
did,  so  far  as  the  mortgagor  is  concerned.  The  record  does  not  shew 
when  the  mortgage  was  inscribed,  and  we  cannot  assume  as  a  fact  that 
which  the  defendants  have  neither  attempted  to  prove,  nor  have  proven. 

The  appeal  is  suspensive,  and  the  plaintiff  has  prayed  for  damages, 
because  it  is  frivolous.    He  is  entitled  to  them. 

It  is  ordered,  adjudged,  and  decreed  that  the  Judgment  is  affirmed, 
and  that  the  plaintiff  recover  of  the  defendants  ten  per  centum  upon 
the  amount  of  the  judgment  of  the  lower  court  as  damages  for  a  frivo- 
lous appeal,  and  all  costs. 


On  Application  fob  REHEABiNa. 

Spenoeb,  J.  There  is  but  one  ground  we  deem  necessary  to  notice. 
We  held  in  this  case  that  it  was  too  late,  after  judgment  by  default  or 
answer,  to  plead  to  the  jurisdiction  of  the  court  ratione  personce,  the 
party  being  sued  in  New  Orleans  as  an  alleged  resident  of  said  city.  We 
are  aware  that  our  immediate  predecessors  went,  in  effect,  to  the  point 
of  holding  that  a  plea  to  the  jurisdiction  ratione  personce  could  be  made 
at  any  time  before  judgment,  and  was  good  cause  to  annul  after  final 
judgment  in  the  cause !  See  Richardson  vs.  Hunter,  23  A.  255 ;  Alter  vs. 
Pickett,  24  A.  515 ;  21  A.  258  and  551. 

In  our  opinion  such  a  doctrine  is  destructive  of  all  certainty  in  judi- 
<3ial  proceedings,  subversive  of  elementary  principles,  and  directly  in 
conflict  with  numerous  articles  of  the  Code  of  Practice. 

First  It  is  destructive  of  all  certainty  in  judicial  proceedings.  A 
defendant  is  cited  before  a  court  having  competency  to  try  the  subject 
matter,  L  e.,  jurisdiction  ratione  matericB.    He  appears,  makes  no  ex- 
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oeptioQ  to  tbe  JuriKliotlon,  but  aoswen  to  the  merits,  and  oonteets  vSg^ 
Qroiuly  the  plaintlira  rights.  Judgment  Is  rendered  against  him  below^ 
and  on  aiipeaL  (Jnder  the  doctrine  we  combat  he  can  at  once  tmo 
about  and  sue  to  annul  that  Judgment  on  the  ground  that  he  did  noi 
reside  in  the  fiarish  where  he  was  sued.  How  would  a  suitor  ever  know 
when  he  had  obtained  a  binding  judgment  against  his  debtor  ? 

Seoond.  The  doctrine  is  subyenive  of  elementary  principles  oom«r 
mon  to  the  laws  of  aU  elTillsed  countries.  It  is  elementary  and  can  not  b« 
denied  that  the  Judgment  terminates  all  questions  which  were  or  whiidi 
could  have  been  urged  in  defense.  Tet,  according  to  the  doctrine  of  our 
opponents,  it  does  not  conclude  the  defendant  from  pleading  to  the  Juris- 
diction of  the  court  rahone  personce^  although  the  Code  says  that 
exception  or  defense  must  be  pleaded  in  Hmine,  and  before  answer. 
Under  this  theory  what  becomes  of  the  provisions  of  our  law  on  the 
subject  of  reg  a^dwUcata  ?  When  and  where  will  there  be  an  end  of 
lawsuits? 

Third.  It  is  directly  in  conflict  wil^  arts.  98, 883, 884,  885,  and  8M 
of  the  Code  of  Practice.  The  first  of  these  articles  provides:  "If  one 
be  dted  before  a  Judge  whose  Jurisdiction  does  not  extend  to  theplacecf 
his  domicile  or  ot  his  usual  residence,  but  who  is  competent  to  decide  tfie 
case  brought  before  him,  and  he  plead  to  the  merits  insteadof  declimng  ike 
jurisdiction,  thfi  judgment  given  shall  be  vaUd,  except  the  defendant  be  a 
minor."  The  other  articles  mentioned  provide  in  effect  that  this  excep- 
tion to  the  Jurisdicllon  rations  persomv  must  be  pleaded  in  limine  and 
before  answer. 

Have  these  plain  and  unambiguous  articles  of  the  Code  of  Practice 
been  expunged  from  it  ?  Are  they  no  longer  parts  of  the  law  of  pro- 
cedure in  this  State?  We  are  told  that  they  have  been  abrogated  by 
article  162  of  that  Code ;  that  article  provides :  '*  It  is  a  general  rule  in 
civil  matters  that  one  must  be  sued  before  his  own  judge,  that  is  to  say, 
before  the  Judge  having  Jurisdiction  over  the  place  where  he  has  hia 
domicile  or  residence,  and  shall  not  be  permitted  to  elect  any  other  domi'- 
die  or  residence  for  the  purpose  of  being  sued,  but  this  rule  is  suJtjectJOf 
those  exceptions  expressly  provided  by  law,** 

Is  this  article  repugnant  to  articles  93,  and  338,  334, 385,  and  886  of 
the  Ck>de?  Is  there  no  interpretation  that  will  harmonise  them?  If 
there  is,  elementary  principles  require  us  to  adopt  that  interpretation^ 
for  they  are  all  articles,  and  component  parts  of  one  statute. 

Article  162  declares,  in  its  first  paragraph,  that  one  must,  as  a  gen- 
eral rule,  be  sued  at  his  domicile ;  but  article  93  declares  that  if  one  be 
actually  sued  elsewhere,  and  plead  to  the  merits,  without  declining  the 
Jurisdiction,  he  shall  be  bound  by  the  Judgment  Art.  182  declares  that 
there  are  exceptions  to  its  rule.    Art  93  is  one  of  those  exceptions ;  anil 
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presents  a  wholly  different  ease  from  that  of  last  clause  of  art  162^ 
which  provides  that  no  one  shall  be  permitted  to  elect  any  other  domioUe 
far  the  purpose  of  being  eued.    Is  it  not  manifest  that  this  clause  relates^ 
to  causes  where  parties  by  agreement  and  with  a  view  to  a  future  suit 
designate  a  place  to  bring  it?     Art  98  relates  to  a  case  where  a  party 
has  already  been  sued.    The  last  part  of  art  162  relates  to  cases  where 
the  parties  elect  donUeiles  for  the  purpose  of  being  sued  in  the  future.. 
The  "  elecHon  of  a  domicile  for  the  purpose  of  being  sued  **  pre^supposea 
that  the  party  has  not  yet  been  sued,  and  implies  the  selection  and  desig- 
nation  of  a  place  of  domicile  for  the  purposes  of  a  prospective  suit    It 
is  this  last  which  the  law  forbids,  and  which  is  a  wholly  different  case 
from  that  of  art  93,  which  provides  for  a  suU  acttuUly  pending^  and  where^ 
there  has  been  no  previous  election,  selection,  or  designatioa  of  a  dond- 
cile  for  the  purpose  of  bringing  it 

The  evils  intended  to  be  prevented  by  this  provision  of  art  162  are- 
well  known.  It  was  to  prevent  hard-pressed  debtors  from  entering  into 
contracts  whereby  they  waived  their  domiciles  and  ^ected  in  lieu  thereof 
the  counting-rooiDs  of  their  merchants  in  New  Orleans,  designating* 
some  elerk  of  their  creditor  as  agent,  to  receive  service  of  legal  process^ 
and  thereby  in  many  instances  being  sold  out  of  house  aiMl  home  before*, 
they  ipiew  suit  had  been  brought  See  Marqueze  vs.  LeBiano,  29  A.  194^ 
and  School  Board  vs.  Weber,  dO  A.  595,  concurring  opinion  of  JusUce- 
Spenceb,  where  this  question  is  treated  more  at  length. 

The  rehearing  is  refused. 
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No.  6342. 
Thb  State  vs.  J.  J.  Daioel. 


Before  this  ooartean  pasa  oh  the  aoeetton  whether  the  lower  judire  riflrhtfally  re*- 
fused  to  allow  the  obanse  of  venue  asked  for  by  a  prisoner  on  trial  for  mnrder,. 
the  evidenoe  on  whloh  the  application  for  a  change  of  venue  was  made  must  bo-       31     91 
brought  before  it  in  a  bill  of  exceptions.  51  1412 

This  oourt  will  only  reverse  the  rallnfl:  of  the  lower  court  on  the  question  of  a.  ,  31  91 
ehamre  of  venue  when  the  evidence  brouirht  up  in  a  bill  of  exceptions  shows  in-  104  419 
disputably  that  the  judge  below  has  misapplied  or  arbitrarily  violated  the  law.. 

The  dericai  error  of  writing  the  word  "  parish."  instead  of  the  name  of  the  parish 
in  which  the  Icllling  was  done,  in  the  copy  of  the  indictment  served  on  the  ac- 
cused, when  the  caption  of  the  copy  gives  the  name  of  the  parish^ is  no  grounA 
foroontlnuance. 

The  first  seotion  of  aet  No.  46  of  iflfre.  fixing  the  terms  of  the  District  Oourt  for  th» 
Second  Judicial  District,  Is  constitutional. 

Where  no  fraud  or  wrong  is  shown,  no  objection  of  irregularity  as  to  the  drawings 
of  the  venire  for  a  certain  term  of  court  will  be  sustained,  if  made  after  the  first- 
day  of  the  t^rm* 
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Since  the  passa^re  of  the  act  of  1873,  (pa^re  166.  sections  a  and  15).  the  members  of  a 
police  jury  may  be  drawn  as  talesmen  in  criminal  trials. 

l>7inir  declarations  are  admissible,  whether  made  to  an  officer  or  priyate  person, 
and  whether  verbal  or  written. 

Declarations  made  under  a  belief  of  impendin«r  death  are  dyinflr  declarationa, 
althouffh  the  wounded  man  making  them  did  not  die  until  several  days  there- 
after. 

The  fact  that  the  accused  olTered  no  evidence  on  his  trial  does  not  ffive  to  hJs 
counsel  the  ri«rht  to  the  olosinff  argument. 

The  accused  may  be  tried  on  a  second  indictment  for  murder  when  the  first  indict- 
ment was  invalid. 

In  criminal  cases  no  foreman  need  be  appointed  to  the  jury,  and  the  verdict  of  the 
.    jury  may  be  delivered  orally  and  in  open  court. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J, 

A.  G.  Bricet  District  Attorney,  and  H.  K  Ogden,  Attorney  Oeneral, 
for  the  State. 

R,  King  Cutler  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  charge  against  defendant  is  that — on  or  about  the 
•21st  of  December,  1873 — he  killed  and  murdered  one  Joseph  L.  Cocke, 
in  the  parish  of  Jefferson.  He  was  twice  tried  for  this  allied  crime, 
the  first  time  on  the  14th  of  January  1875,  the  second  time  on  the  13th 
of  April  1876.  On  each  trial,  the  verdict  against  him  was:  "Guilty, 
irithout  capital  punishment." 

He  was  twice  sentenced  to  imprisonment  at  hard  labor  for  life. 
Trom  the  decree  based  on  the  first  verdict,  he  appealed,  and  was  granted 
a  new  trial  on  the  ground  that  some  of  the  jurors  by  whom  he  had  been 
Indicted  and  tried  were  drawn  from  the  Seventh  District  of  the  city  of 
New  Orleans,  which  had  been  taken  from  and  had,  then,  ceased  to  be  a 
portion  of  the  territory  of  the  parish  of  Jefferson. 

He  has  also  appealed  from  the  decree  based  on  the  last  verdict, 
and — ^to  obtain  its  reversal — relies  on  many  grounds,  some  of  which  are 
discussed  at  length  and  others  submitted  without  discussion.  The  first 
In  order  is :  that — on  the  trial  of  the  prisoner's  application  for  a  change 
of  venue — the  Judge  refused  to  have  the  witnesses'  testimony  taken 
down  in  writing.  As  to  this  refusal,  the  bill  of  exception  merely  recites 
that  "defendant  introduced  nine  witnesses  to  prove  the  al]egation3 con- 
tained in  his  application^  that  they  were  received,  sworn  and  did  testify." 
Not  even  the  substance  of  what  they  testified  to  is  given  or  alluded  to 
in  the  bill,  at  the  foot  of  which  the  judge  has  appended  the  statement 
that  "  on  the  motion  to  change  the  venue,  there  was  no  exception  to  his 
ruling." 

It  is  manifest  that  such  a  motion  is  addressed  to  exclusively  the 
Judge,  and  that  he  alone  can  and  must  pass  on  the  sufficiency  or  insut- 
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fideQoy  of  the  facta  allied  and  toetifled  to :  but,  in  criminal  cases,  ta 
convey  any  proper  and  legal  evidence  from  the  lower  to  the  higher 
jurisdiction,  there  is  one,  only  one  vehicle,  and  that  is  the  bill  of  excep- 
tion. If  that  taken  by  the  prisoner's  counsel,  had  reached  us  with  a 
statement  certified  to  by  the  judge,  that— on  the  hearing  of  the  appli- 
cation for  a  change  of  venue — ^nine  credible  and  uncontradicted  wit- 
nesses had  been  examined,  and  that  every  one  of  the  nine  had  swora 
that,  by  reason  of  prejudice  existing  in  the  public  mind,  the  accused 
could  not  obtain  an  impartial  trial  in  the  parish  of  Jefferson,  he  would 
have  presented  a  question  of  law  resting  on  admitted  facts,  and  thai 
question  we  would  have  been  bound  to  consider  and  decide. 

We  believe — as  urged  by  defendant's  counsel — ^that,  in  regard  to 
such  an  application,  the  discretion  of  the  judge  is  not  unlimited ;  that, 
when  the  prejudice  does  .exist,  when  its  existence  is  proven,  the  accused 
has  an  absolute  right  to  a  change  of  venue,  and  that— from  an  improper 
denial  of  that  right— he  may  appeal  to  this  Court :  but^-to  obtain  it 
here — ^the  bill  of  exception  must  show,  by  the  recital  of  undisputed 
fkcts — that  the  judge  has  undoubtedly  misapplied,  or  arbitrarily  vio- 
lated the  law.  Otherwise,  our  jurisdiction  does  not  attach  to  the  matter^ 
nor  to  any  of  its  branches. 

GonstituUon  of  1868,  art.  74—20  A.  869—21  A.  290, 478—22  A.  88, 468— 
23  A.  148,  525—26  A.  548. 

Driven  from  that  weil  defended,  but  untenable  position,  defendant's 
counsel  renews  his  attacks  against,  and  assails  the  decree  from  nine 
other,  and  as  untenable  positions. 

I. 

On  the  9th  of  March,  1876,  this  case  was  called  for  trial :  the  ac- 
cused answered  that  no  correct  copy  of  the  indictment  had  been  served 
on  him,  and — for  that  reason — moved  for  a  continuance.  In  support  of 
his  motion,  he  presented  to  the  court  the  copy  which  he  had  received 
from  the  sheriff:  instead  of  the  word  J^ersan,  the  word  parish  is 
therein  written  and  repeated ;  it  reads :  "  the  grand  jurors  of  the  State 
of  Louisiana,  duly  empanelled  and  sworn  for  the  parish  of  **pari8h.'* 
This  objection  was  properly  overruled:  in  the  margin  of  the  copy  of 
indictment  served  on  and  introduced  by  defendant,  the  caption  is  as 
follows :  "Second  district  court,  parish  of  Jefferson,  State  of  Loulsana.'* 
The  clerical  error  alluded  to  could— in  no  way— prejudice  the  defence, 
and- were  it  otherwise — ^the  law  now  expressly  provides  "that  it  shall 
not  be  necessary  to  state  any  venue  in  the  body  of  the  indictment,  but 
the  State,  parish,  or  other  jurisdiction  named  in  the  margin  thereof,, 
shall  be  taken  to  be  the  venue  for  all  the  facts  stated  in  the  body  of 
such  indictment,  etc."  Besides,  the  record  shows  that—on  account  of 
the  absence  of  the  prisoner's  witnesses — the  trial  was  postponed  until 
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i;he  8th  of  April,  1876,  and  that— in  the  mean  time-^anotherand  oorrect 
•copy  was  ordered  to  be,  and  was  served  upon  him.  In  foot  as  in  law. 
-this  first  exception  has  no  foundation. 

Bey.  Statutes,  sect.  1062—8  R.  R  591—16  A.  495. 

IL 

The  objection  that  the  honorable  Bon  A.  Pardee— the  presiding 
Judge— was  a  resident  of  the  Seventh  District  of  tlie  city  of  New  Or- 
leans,  and  not — as  prescribed  by  the  constitution — a  resident  of  the 
'district  in  which  he  exercised  his  functions,  is  not  supported  by  the  evi- 
dence. We  have  ourselves  decided  that  the  Seventh  District  of  the 
•city  is  embraced  within  the  terricorial  limits  of  the  Second  Judicial 
District.    State  vs.  Williams,  29  A.  779. 

in. 

On  the  12th  of  April,  1876,  the  prisoner  was  brought  to  the  bar  of 
H^he  court  to  stand  his  trial,  and— for  two  reasons— protested  against  the 
declared  intention  to  try  him : 

1.  Because  Act  Ko.  45  of  the  Legislature,  under  and  by  virtue  of 
which  the  court  was  then  being  held,  was  unconstitutional  and  void. 

2.  Because,  in  drawing  the  Jury  for  that  term,  none  of  the  formali- 
ties prescribed  by  Act  Ko.  94  of  1878,  had  been  complied  with. 

The  title  of  the  statute  of  1876,  is  partly  in  these  words ;  **  An  act 
-to  define  and  extend  the  limits  of  the  Second  Judicial  District ;  to  fix 
the  teims  of  the  court  therein,"  and — by  the  first  section  of  said  act — 
the  last-mentioned  object  of  its  passage  was  carried  out  and  those 
terms  fixed.  Whatever  may  be  the  constitutional  value  of  the  other 
rsections,  the  first  one  is  certainly  constitutional. 

As  to  the  pretended  irregularity  in  the  drawing  of  the  Jury,  the 
judge's  statement  is  that  no  evidence  was  offered  by  defendant  to  sup- 
port that  branch  of  his  exception.  It  does  not  appear  that  he  did,  but 
he  now  refers  to  the  list  of  jurors  served  upon  him,  and  that  list  shows 
that  said  jurors  were  drawn  on  the  third  of  April  for  the  term  which 
commenced  on  that  day,  but  that  they  were  to  be  called  only  from  the 
tenth  of  said  month.  The  jury  should  have  been  drawn  not  less  than 
thirty,  nor  more  than  sixty  days,  before  the  commencement  of  the  term; 
'but  the  very  law  relied  upon  by  defendant  expressly  declares  *'  that  all 
objections  to  the  manner  of  drawing  juries,  or  to  any  other  defect  or 
irregularity  that  can  be  pleaded  against  any  array  or  venire,  must  be 
urged  on  the  first  day  of  the  term,  or  all  such  objections  shall  be  con- 
sidered as  waived,  and  cannot  afterward  be  urged."  In  this  case,  there 
is  no  charge  that  any  fraud  was  practiced  or  great  wrong  committed, 
and  the  objection  was  raised  nine  days  after  the  commencement  of  the 
term,  two  days  after  that  on  which  the  jurors  had  been  summoned  to 
appear  and  to  serve  as  such.    It  was  then  too  late. 

Act  of  1873,  p.  169,  sect.  12. 
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IV. 

John  Fteroe,  sammotied  aa  a  tftlesman,  claimed  thftt---«s  a  member 
^t  the  poiide  jury  of  the  parish  of  JeffersoD,  he  was  exempt  from  Jury 
•duty.  The  court  decided  that  he  was  not,  and  to  Its  ruling  on  this  point 
-the  aooused  excepted.  We  are  r^erred  by  his  counsel  to  Seetion  3126 
of  the  Bevised  Statutes^  under  whioh  the  exemption  was  elaimed.  That 
iseotion,  in  this  respect,  was  in  conflict  ¥rith,  and  was  repealed  by  the  aot 
-of  1878.  The  judge  correctly  held  thatr--al  the  date  of  the  trial--that 
privilege  no  longer  existed.    Aot  of  1878,  p.  166,  sect  2  and  16. 

V.  ' 

To  the  admission  of  the  declaration  made  by  the  deceased,  after  he 
.had  been  mortally  wounded,  the  accused  excepted  on  the  grounds : 

1.  That  it  was  not  made  to  a  sworn  officer,  and  not  reduced  to 
writing. 

±  That,  as  the  deceased  liyed  five  days  thereafter,  his  statement 
<3an  not  be  considered  as  a  dying  declaration. 

Whether  made  to  a  private  individual  or  to  a  sworn  officer,  whether 
reduced  to  writing  or  not,  such  a  declaration  is  admissible,  and  should 
ever  be  received  to  assist  judges  and  juries  in  discovering  how,  where, 
when,  why  and  by  whom  the  deceased  was  killed.  It  was  eminently 
right  to  attach  an  important  value  to  the  declaration  of  one  who  feels 
that  he  is  near  to  his  grave,  almost  in  presence  of  his  God. 

It  matters  little  that,  after  making  his  declaration,  the  wounded 
party  survived  several  days.  Howsoever  long  he  may  have  survived, 
was  the  reported  declaration  made  under  the  belief  of  approaching  dis- 
-solution,  under  a  sense  of  impending  death,  when  the  heart  is  justly 
presumed  to  be  free  from  anger,  hatred  and  falsehood?  That  is  the 
•only  test,  one  which  Inyolves  a  question  of  fact 

6th  Allen  495—11  Fred.  513—26  Gratt.  968—8  Smed.  &  Marsh  401— 
Archibold  (8th  ed.)  p.  431,  No.  1— Green's  Com.  Reps.  490—11  Ohio  424— 
35  Gal.  49—20  Ark.  36—26  Mich.  112-45  Vt  308—32  Miss.  433—8  Blackf. 
101—6  Parker  11— Wharton  Am.  Or.  Law  669,  670,  673—8  A.  514—10  A. 
131—12  A.  274—13  A.  45—23  A.  55^-8  How.  665. 

The  deceased's  declaration  is  embodied  in  the  bill  of  exception,  and 
defendant's  counsel  insists  that  it  proves  absolutely  nothing,  or — at 
most — that  defendant  was  absolutely  crazy.  What  is  it?  Shortly  after 
he  had  been  wounded,  the  deceased  said  :  ''I  am  dying."  Be  quiet,  he 
was  told,  and  you  will  get  well.  He  repeated :  "I  am  dying,  I  will  not 
get  well."  He  was  asked :  what  brought  on  the  trouble,  and  did  not 
answer.  The  witness  then  remarked  :  Daniel  would  not  have  done  this 
without  cause ;  the  deceased  replied :  Daniel  got  mad  because  I  would 
not  go  with  him  to  see  about  the  wood,  took  his  knife  and  stabbed  me, 
that  is  all." 

This  proves  that  there  are  monsters  in  this  world,  and  that,  aga'nst 
-their  imagined  insanity,  society  should  be  protected. 
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VI. 

On  the  part  of  defendant,  no  evidence  was  offered,  and — on  that 
account — hUs  counsel  claimed  the  right  to  dose  the  argument  to  the  jury. 
The  right  thus  claimed  has  invariably  been  denied  since  the  decision  of 
this  court  in  "  State  against  Mlllican,"  reported  in  the  15th  A.  p.  557— 
Archibold,  vol  1,  (8th  ed.)  p.  551—1  Gratt  557—10  Ohio,  N.  S.  598—48 
Mo.  55. 

These  are  the  only  points  noticed  and  discussed  in  the  brief  submit- 
ted by  defendant's  counsel.  Those  unnoticed  in  the  brief  and  uiged  in 
the  motion  to  quash  the  indictment,  are : 

VIL 

That  the  jury  should  have  been  drawn  from  the  parish  of  Jefferson,, 
as  it  was  prior  to  the  passage  of  acts  71  of  1874  and  45  of  1876,  and 
when  it  embraced  what  is  now  known  as  the  Seventh  District  of  the  city 
of  New  Orleans.  On  his  first  trial,  the  accused  excepted  to  the  venire, 
because  the  Jurors  had  been  partly  drawn  from  said  district,  and  our 
predecessors  considering  this  as  an  error  prejudicial  to  him,  did,  on  that 
very  account  and  at  his  own  request,  grant  him  anew  trial  Though  he 
might  not  have  been  concluded  by  the  course  which  he  then  pursued, 
and  as  to  this  we  express  no  opinion,  he  Waived  the  presumed  privilege 
by  not  asserthig  it  on  the  first  day  of  the  term. 

28  A.  38. 

vnL 

That  he  should  have  been  tried  on  the  first  indictment  found  against 
him,  and  could  not  have  been — as  he  was — re-indicted  for  the  same 
offence.  The  first  indictment  was— at  least  inferentially — declared  b j 
this  court  irregular  and  invalid,  and  the  accused  was  properly  re- 
indicted. 

IX. 

In  the  motion  for  a  new  trial,  two  of  the  grounds  relied  upon  are : 
that  no  foreman  was  appointed  to  the  jury  by  whom  the  prisoner  was 
tried— that  their  verdict  was  orally  rendered,  and  ascertained  by  asking^ 
them  what  their  verdict  was.  In  criminal  cases  the  law  does  not  require 
the  appointment  of  a  foreman,  and  it  is  sufficient  that  the  verdict  be 
delivered  orally  and  in  open  court    This  was  done. 

8  R.  R.  513  and  518. 

We  have  examined— with  the  care  and  attention  due  to  this  impor- 
tant cause — the  several  and  exhaustive  defences  suggested  by  the  re- 
markable zeal  of  the  prisoner's  counsel.  Those  defences,  though  as  full 
and  as  subtile  as  they  could  have  been  made,  can  not  prevail  against 
the  law. 

There  is  no  error  in  the  judgment  appealed  from^  and  that  Judg- 
ment is  affirmed. 
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No.  7062. 

jAGKflON  &  MaKBON  78.  H.   M.  HomCAK  KT  AL. 

'Where  the  parties  to  a  suit  in  order  to  avoid  farther  Ittlffatlon  affree  to  submit  the 
adJQStment  of  their  dlfferenoee  to  arbitrators,  and  the  agreement  to  submit 
is  coached  in  saoh  terms  as  makes  the  extent  of  the  arbitrators'  jaris- 
diction  a  matter  of  donbt,  the  agreement  will  be  oonstraed  by  the  liffht  of  the 
DleadinffS  in  the  salt  which  was  discontinned  by  the  agreement,  and  all  ques- 
tions put  at  issue  by  those  pleadings  will  fall  within  the  powers  of  the  arbitra- 
tors to  decide. 

The  party  in  whose  favor  arbitrators  have  rendered  their  award  may  sue  the  debtor 
for  the  recovery  of  the  award,  or  may  exact  from  him  the  penalty  stipulated  for 
the  non-performance  of  the  award,  but  he  can  not  demand  both  the  award  and 
the  penalty,  unless  the  penalty  has  been  stipulated  for  mere  delay. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Righior^ 

Tho8.  Oilmore  dt  Sons  for  plaintiffe  and  appellees. 

J.  L.  7\880t  and  Hudson  dt  Feam  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  for  the  enforoement  of  an  award  made 
xmder  an  arbitration. 

Jackson  &  Manson  instituted  suit  in  1875  against  John  Raymond  and 
the  defendant  Hoffman  to  recover  seven  hundred  and  fifty  five  dollars 
for  salt,  which  is  alleged  to  have  been  sold  to  them,  and  "  used  in  the 
<K>urse  of  their  business  and  on  a  certain  lot  of  hides  especially,  now 
on  board  the  ship  Matura."  The  petition  also  alleges  that  these  two 
"defendants  have  been  doing  business  as  commercial  partners,  buying 
and  shipping  hides,  and  judgment  is  prayed  in  solido  against  them. 
This  suit  was  in  the  Fourth  Court  of  this  City,  and  several  other  parties 
)iad  brought  suits  against  the  same  defendants  in  that  Court  for  the 
TBlue  of  hides.  Hoffman  proposed  to  submit  his  liability  in  these  suits 
to  arbitration,  which  was  agreed  to  on  the  part  of  the  several  claim- 
ants. Articles  of  submission  were  accordingly  prepared  and  signed, 
-and  the  sum  necessary  to  pay  the  claims  was  deposited  with  £.  M. 
Hudson  Esq.  Attachments  had  been  taken  out,  from  the  Fourth  Court, 
-and  the  proceedings  there  were  discontinued  when  the  agreement  for 
arbitration  was  made. 

The  articles  of  submission  recite,  that  whereas  certain  suits  have 
T)een  instituted  in  the  Fourth  Court  by  attachment  against  Hugo  M. 
Hoffman  and  John  Raymond  for  the  sums  respectively  claimed  by  the 
plaintifEs  therein  (and  the  names  are  set  forth,  and  among  them,  Jack- 
son &  Manson),  and  whereas  it  is  the  desire  of  all  parties,  to  determine 
^he  liability  of  Hoffman  to  these  creditors  growing  out  of  the  alleged 
partnership  between  him  and  Raymond,  they  agree  to  submit  to  arbi- 
tration the  question  whether  Hoffman  is  indebted  to  these  creditors,  or 
7  » 
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any  of  them,  by  reason  of  any  partnership  existing  between  him  and 
Raymond,  in  consequence  of  any  transactions  between  them  in  dealings 
in  hides.  It  was  further  agreed  that  those  who  had  brought  suits- 
against  Hofltnan  should  discontinue  them,  and  double  the  amount  of 
each  plaintiffs  (daim  was  stipulated  to  be  paid  by  either  party  cast  in 
the  award  as  a  penalty  for  not  executing  it  Ttds  submission  was  signed 
May  18,  1875. 

On  the  31st  of  same  month  Messieurs  Gilmore  &  Sons,  attorneys- 
of  Jackson  &  Manson,  addressed  a  letter  to  Messieurs  Hudson  &  Feam^ 
attorneys  of  Hoflknan,  setting  forth  the  substance  of  their  demand 
against  Hoffman,  and  adding ; — "  The  articles  of  submission  prepared 
by  you  appear  to  submit  the  question  whether  Hugo  M.  Hoffinan  is  in- 
debted to  us  by  reason  of  atiy  partnership  existing  between  lum  and 
Raymond,  in  consequence  of  any  transaction  between  them  in 
dealing  in  hides  since  March  1875.  Inasmuch  as  we  (trusting  to  your 
accuracy)  signed  the  paper  without  examination,  and  as  doubts  may 
arise  as  to  the  extent  of  the  submission,  we  wish  it  understood  that  the 
whole  case  as  far  as  Jackson  &  Manson  are  concerned  \b  embraced 
within  its  provisions,  and  is  before  the  arbitrators.  Desiring  to  hear 
from  you  on  this  subject,  we  are  etc" 

On  the  same  day  the  attorneys  of  HoiXman  replied ;  **  we  undei^ 
stand  the  submission  to  arbitration  to  include  the  daim  of  Jackson  ^ 
Manson  against  H  M.  Ho£fman  as  set  forth  in  their  petition  filed  in  tto 
Fourth  District  court'' 

The  two  arbitrators  faUed  to  agree,  and  an  umpire  deddad  that  nty 
copartnership  existed  between  Hoffman  and  Raymond  for  the  transao* 
tion  of  a  general  business  in  hides,  and  that  the  dalmants  for  the  value 
of  hides  sold  to  Raymond  had  no  recourse  against  Hoffioian,  bat  that 
Jackson  &  Manson's  daim  for  salt  was  good  against  Hoffman,  beoaoae 
it  was  proved  to  have  been  used  on  the  hides  in  the  ship,  and  was  to  be 
paid  for  by  Hoffman. 

Hoffinan  refused  to  pi^y  the  sum  awarded  on  the  ground  that  the 
umpire  had  gone  beyond  the  terms  of  the  submission,  which  eoaflnad 
him  to  the  consideration  of  the  sole  question,  whether  a  oommeidal 
partnership  existed  between  Raymond  and  Hoffinan,  and  having  da- 
dded  that  none  existed,  his  power  and  authority  were  at  an  end. 

We  do  not  think  so.  The  artides  of  submisaton  must  be  read  by 
the  light  of  the  imteeedent  ooourrenoes  that  gave  rise  to  the  aibttra- 
tion.  Several  suits  were  in  progress  in  the  Fourth  court  against  Hoff-^ 
man.  Jackson  &  Manson's  suit  was  for  the  value  of  salt  used  on  hides- 
already  on  shipboard.  All  the  others  were  for  the  value  of  tlie  hi4es^ 
Attadimenta  were  sued  out  by  all  the  daimants.  Hoiltaan  propoaed  mm 
arbtoation.    It  was  accepted,  and  one  of  the  sUpulf^ona  in  it  is  thiit 
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the  suite  ehali  be  diacoiitinued.  They  were  discontinued — the  attach- 
ments Were  remoyed~-aii«l  the  ship  left  with  her  caigo.  Hanifestly  the 
arbitration  was  to  take  the  place  of  the  suits.  The  deposit  of  money 
was  to  take  the  place  of  the  property  attaehed.  The  questions  submit- 
ted for  arbitration  were  the  claims  set  up  in  the  suits,  from  whatever 
cause  arising.  The  counsel  on  both  sides  so  underatood  it  A  letter  of 
inquiry,  occasioned  by  the  peculiar  phraseology  of  the  submission,  and 
written  for  the  express  purpose  of  avoiding  any  dispute  about  the  mat- 
ters included  in  it,  was  satisfactorily  answered  by  the  amouaoement 
that  the  submission  did  include  all  the  matters  included  in  the  suit 

Hoffman  now  insists  that  he  is  bound  only  by  the  articles,  wliich  he 
signed,  and  not  by  his  counsel's  letter  interpreting  them.  To  which  we 
answer,  tliat  we  interpret  the  articles  by  the  suit  which  was  displaced  in 
consequence  of  the  submission.  He  procured  the  dicnntesal  of  the  suit 
and  its  attendant  process  of  attachment,  and  got  his  po'operty  beyond 
reach,  and  he  cannot  be  heard  now,  when  he  claims  that  the  umpire  as- 
sumed to  decide  what  was  not  submitted  to  him.  The  umpire  decided 
what  the  Fourth  €!ourt  would  have  had  to  decide,  if  the  suit  had  gone  , 
on.  The  issues  that  were  before  that  court  were  also  before  the  arbi- 
trators.  The  object  of  the  arbitration  was  the  determination  of  those 
issues. 

The  plaintiff  has  sued,  not  alone  to  enforce  the  award,  but  alao  to 
recover  the  penalty,  and  the  defendant  has  even  claimed  the  penalty  in 
recofwentipn.  The  plaintiffs  counsel  has  not  even  touched  this  point  in 
his  brief,  and  as  it  is  by  far  the  most  important  one  in  his  case, 
would  seem  to  have  waived  it,  or  not  to  rely  on  it  That  a 
party  can  recover  both  the  amount  of  an  award,  and  the  penalty 
for  non-compliance  with  it,  although  the  latter  was  not  stipulated  for 
mere  delay,  was  held  to  be  a  correct  interpretation  of  our  Code  in 
Hunt  V.  Zonts,  38  Annual,  500.  Our  examination  of  the  pirovisions  of 
the  Oode,  has  led  us  td  a. different  conclusion. 

The  creditor  can  sue  for  the  execution  of  the  principal  obligation, 
or  he  may  exact  from  the  debtor  the  penalty  stipulated,  hut  he  cannot 
demand  both,  unless  the  penalty  has  been  stimulated  for  mere  delay. 
Civil  Code,  arts.  2120--1.  new  nos.  21d4— 5.  Another  artiele  states  that 
it  is  usual  to  undergo  a  penalty  of  a  certain  sum  of  money  in  the  sub- 
missloii,  wMth  the  perscn  who  shafiL  contravene  the  anvard,  or  bring  ap- 
peal therefrom,  shall  be  bound  to  pay  to  the  otiier  who  is  willing  to 
abide  by  it  Art  8073  new  bo.  8106.  But  this  does  not  oountenance  the 
idea  that  because  the  party  who  abides  by  the  award  can  sue  for  the 
penalty,  he  shall  also  recover  tiie  sum  awarded,  and  when  read  along 
with  the  two  artddes  &rst  cited,  the  recovery  of  bo4h  is  expressly  pro- 
.hibilied.    The  mMrtten  of  a  sbig^  case  where  both  can  be  receiwred* 
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i  6.  when  the  penalty  ia  for  mere  delay,  excludes  the  coDBtraction  that 
such  reoovery  Is  permitted  in  any  other.  Indumo  uniwi  est  exduaio 
alterius. 

*'  This  penalty  Is  stipulated  with  the  intention  of  Indemnifjring  the 
creditor  for  the  non-performanoe  of  the  principal  obligation ;  it  is  con- 
sequently compensatory  of  the  damages  which  he  suffers  from  such 
non-performance.  Hence  it  follows,  that  he  ought  in  this  case  to  electa 
either  to  claim  the  execution  of  the  principal  obligation,  or  the  penalty; 
that  he  ought  to  be  satisfied  with  one  of  them,  and  that  he  cannot  ex- 
act both."    1  Pothier  Obligations,  281. 

The  Judgment  of  the  lower  court  was  for  the  amount  of  the 
award.  The  plaintiff  asks  us  to  amend  it  by  giving  him  judgment  for 
the  penalty  in  addition  thereto.  We  do  not  think  he  is  entitled  to  that^ 
He  has  not  abandoned  his  claim  on  the  principal  obligation,  and  elected 
to  sue  for  the  penalty.  He  can  recover  either  the  one  or  the  other,  but 
notbbth. 

Judgment  affirmed. 

Behearing  refused. 


No.  7103. 
Faotobs'  and  Tbadebs'  Insurance  Company  vs.  M.  M.  DeBlanc  et  al. 

A  iudsment  rendered  by  a  court  of  oompetent  jarisdiotion  acalnst  a  defendant  who 
was  leirallr  cited,  and  the  Bherilfs  sale  duly  made  in  execution  of  that  jadir- 
ment.  can  only  be  attacked  In  a  direct  action  to  annul,  brought  in  the  court  that 
rendered  the  judgment.  Neither  the  judgment  nor  the  sale  can  be  assailed  ool- 
laterally. 

The  adjustment  of  oonflictinff  mortfira^re  claims  falls  within  the  jurisdiction  of  the 
court  from  which  the  process  issued  under  which  the  sale  of  the  mortcaire  prop- 
erty was  made. 

One  who  claims  the  proceeds  of  a  judicial  sale,  thereby  makes  a  judicial  admisaion 
that  the  sale  was  valid.  He  is  therefore  estopped  ftom  attackinir  the  sale  aa  a 
nullity,  unless  he  proves  that  his  admission  was  made  throuirh  error  of  fact. 

One  who  judicially  asserts  a  fact  as  the  basis  of  a  riffht  touching  the  matter  in  con* 
troversy.  can  not  afterward  change  his  position,  and  assert  the  contrary. 

The  rights  and  claims  of  concurrent  mortgagees,  where  a  valid  salo  of  the  mort- 
gage property  has  been  made,  is  restricted  to  the  pro  rata  distribution  of  the 
proceeds. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Houston^ 
J. 
Gibson  dt  Gibson  for  plaintiff  and  appellee. 

Sanibola  dt  Ducros  for  defendants  and  appellanta 
The  opinion  of  the  court  was  delivered  by 

Mabb,  J.    In  June,  1871,  the  Faotois'  and  Traders'  Insuranoe  Ck>m- 
pany  recovered  judgment  in  the  Sixth  District  Court,  with  reoognitioQ 
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of  mortgage  and  privilege,  against  Laure  Blanque,  on  her  three  promis- 
sory notes,  one  for  1^000  and  two  for  S2250  each,  with  interest,  the  first 
secured  by  a  mortgage  dated  fifth  September,  1865,  the  others  by  a 
mortgage  dated  fifteenth  February,  1869,  on  the  same  property,  the  un- 
divided interest  of  the  mortgagor  in  certain  houses  and  lots  in  New 
Orleans,  which  she  held  in  common  with  her  co-heirs. 

Laure  Blanque  set  up  formidable  defenses  to  this  suit,  charging 
fraud  and  an  abuse  of  his  trust  by  her  agent  who  executed  these  notes 
and  mortgages  ;  and  she  appealed  from  the  judgment  against  her.  This 
court  reversed  the  Judgment ;  but,  on  rehearing,  set  aside  its  original 
decree,  and  affirmed  the  judgment  of  the  district  court,  on  the  ground 
that  the  giving  of  the  notes  and  mortgages  was  authorized  by  the 
power ;  "and  that  was  all  that  the  lender  (of  the  money)  had  to  be  satis- 
fled  oV*  See  decree,  fourth  January,  1875,  No.  3485  of  the  docket,  not 
reported^ 

On  this  judgment  execution  issued :  the  mortgaged  property  was 
seized  and  ofTered  for  sale ;  and,  two  thirds  of  the  appraisement  not 
having  been  bid,  it  was  sold  on  the  twenty-fourth  April,  1875,  on  twelve 
months'  credit,  and  adjudicated  to  the  plaintiff  in  execution,  the  Factors 
and  Traders'  Insurance  Company. 

On  the  twenty-second  April,  two  days  before  this  sale,  Mathieu  M. 
DeBlanc  filed  his  petition  of  intervention  and  third  opposition,  alleging 
that  he  was  holder  and  owner  of  two  of  the  three  notes  secured  by  the 
mortgage  of  fifth  September,  1865,  one  for  $400,  the  other  for  $600  ;  and 
of  two  other  notes,  one  for  $600,  secured  by  a  mortgage  of  thirteenth 
March,  1868,  and  one  for  $2000,  secured  by  a  mortgage  of  twenty-second 
April,  1868,  all  resting  on  the  same  property  ;  that  the  note  for  $3000, 
one  of  those  on  which  the  plaintiff  in  execution  had  obtained  the  Judg- 
ment under  which  the  sheriff  was  about  to  sell  the  mortgaged  property, 
was  paid  by  the  maker  at  maturity,  and  the  mortgage  by  which  it  was 
secured  extinguished  pro  tanto;  and  that  the  mortgages  securing  the 
notes  held  by  opponent  were  superior  in  rank  to  any  that  plaintiff  may 
have  on  the  property.  He  prayed  that  the  sheriff  be  ordered  to  retain 
in  his  hands,  subject  to  the  order  of  the  court,  the  proceeds  of  the  sale; 
and  for  judgment  ordering  the  payment  of  the  aggregate  sum  due  him 
out  of  the  proceeds,  in  preference  to  plaintiff,  and  all  other  creditors. 

The  court  granted  the  order,  requiring  the  sheriff  to  retain  out  of 
the  proceeds  a  sufficient  amount  to  satisfy  opponent's  claim,  "until 
further  orders."  The  plaintiff  company  put  this  opposition  at  issue  on 
the  seventh  May;  and  on  the  sixth  January  it  was  discontinued,  on 
motion  of  opponent's  attorneys. 

On  the  same  day  that  this  discontinuance  was  entered  in  the  Sixth 
District  C()urt»  DeBlanc  filed  a  petition  in  the  Fourth  District  Court,  and 
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obtained  a  writ  of  seizure  and  sale  on  the  notes  and  mortgagee  set  up 
and  described  in  this  intervention  and  third  opposition:  and  the  sheriff 
seized  and  advertised  the  property  for  sale,  ignoring  the  previous  sale 
-and  adjudication  to  the  Factors'  and  Traders'  Company. 

On  the  fifteenth  January  DeBlanc  took  a  rule  on  the  Recorder  of 
Mortgages  and  the  Insurance  Company  to  show  cause  why  the  mort- 
gage of  fifth  September,  1865,  should  not  be  canceled  and  erased,  so  far 
as  the  $3000-note  was  concerned,  on  the  ground  that  it  was  paid  to  the 
original  mortgagee  at  maturity. 

This  rule  was  put  at  issue  by  exception  and  answer ;  the  insurance 
company  alleging  that  the  notes  held  by  DeBlanc  had  been  paid,  and 
afterward  re-Issued  without  consideration ;  and  that  the  indorsements 
were  not  genuine,  but  had  been  forged.  The  court  ordered  a  trial  by 
jury;  and  a  few  days  after,  on  the  eighth  of  February,  the  rule  was  dis- 
continued. 

The  property  was  advertised  for  sale  by  the  sheriff  under  DeBlanc*s 
writ  of  seizure  and  sale,  on  the  nineteenth  February ;  and  on  that  day 
the  Factors'  and  Traders'  Insurance  Company  brought  this  suit,  and  ob- 
tained an  injunction  against  further  proceedings  under  the  writi 

The  petition  sets  out  the  judicial  proceedings  under  which  the  com- 
pany  claims:  the  opposition  of  DeBlanc :  the  giving  of  the  twelve-months 
bond  for  the  price  of  the  adjudication,  and  the  recording  of  that  bond 
in  the  mortgage  office :  the  registry  of  the  proc^  verbal  of  the  sheriff's 
■sale  and  adjudication  in  the  conveyance  office :  the  continuous  posses- 
sion by  the  company  under  the  adjudication,  and  a  subsequent  Judicial 
partition  between  the  plaintiff  and  the  other  co-proprietors :  the  pay- 
ment by  the  plaintiff  of  a  large  sum  for  State  and  city  taxes  on  the 
property :  that  there  were  taxes  unpaid,  which  plaintiff  had  been  unable 
to  pay,  although  exercising  the  greatest  diligence;  and  that  this  was  the 
cause  of  plaintiff's  failure  to  obtain  a  deed  from  the  sheriff  in  confirma- 
tion of  the  adjudication. 

The  answer  of  DeBlanc  reiterates  the  allegation  that  the  ^(dOOO-note 
had  been  paid  at  maturity,  and  thereby  extinguished.  It  also  alleges 
that  plaintiff  had  not  recorded  any  deed  or  title  to  the  property :  that 
respondent's  mortgage  contains  the  pact  de  non  alienando ;  and  that  the 
sale  and  adjudication  were  void,  inasmuch  as  respondent's  mortgages 
were  and  still  are  first  in  rank,  and  exceed  the  amount  of  the  adjudica- 
tion. It  concludes  with  a  prayer  for  the  dissolution  of  the  injunction 
with  damages ;  and  that  the  mortgage  to  secure  the  $3000-note  be  can- 
<seled  and  erased. 

The  judgment  of  the  district  court  perpetuated  the  injunction,  re* 
serving  to  defendant  the  right,  if  any  he  have,  to  claim,  by  opposition 
4>r  otherwise,  the  proceeds  of  the  sale  by  the  sheriff  under  the  Judgment 
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-ot  the  Sixth  IMstTict  Court ;  and  also  his  right  to  61aim,  in  a  direct 
4U)tioD,  the  nullity  of  that  sale.  This  is  the  judgment  which  the  appeal 
takea  by  defendant  requires  us  to  review. 

The  mortgage  of  fifth  September,  1865,  was  given  to  secure  three 
notes,  aggregating  94000,  of  which  plaintiff  held  one  for  98000,  and  de- 
fendant held  two,  one  for  $400,  the  other  for  $600.  The  holders,  there- 
fore, were  concurrent  mortgage  creditors,  and  not  third  persons  with 
xeepect  to  their  rights  under  that  mortgage.  This  mortgage  bore  upon 
the  entire  property  of  the  mortgagor  covered  by  the  subsequent  mort- 
iSageB  of  March  and  April,  1868,  and  February,  1869.  It  was  the  first 
mortgage  in  date  and  rank  ;  and  it  had  been  preserved  by  the  original 
inscription  on  the  day  of  its  date,  fifth  September,  1865,  and  by  re-inscrip- 
tion on  the  twenty-seventh  August,  1875.  Plaintiff  proceeded  against 
the  mortgagor  by  petition  and  citation,  and  obtained  a  judgment  contra- 
dictorily, and  in  the  ordinary  form.  In  execution  of  that  judgment  the 
sheriff  seized  and  sold  the  entire  mortgaged  property,  and  adjudicated 
it  to  the  plaintiff.  The  price  of  the  adjudication,  deducting  the  costs, 
wae  not  sufficient  to  pay  one  third  of  the  debt  and  interest  secured  by 
the  first  mortgage ;  and  no  part  of  the  price  could  be  applied  to  the  sub- 
sequent mortgages  until  the  amount  due  under  the  first  mortgage  had 
been  fully  paid.  It  would  be  a  waste  of  time,  therefore,  to  enter  upon 
^ny  inquiry  as  to  the  rights  of  the  parties  under  the  subsequent  mort- 
^pages  until  their  rights  under  the  first  mortgage  have  been  disposed  of. 

A  judgment  rendered  as  this  was,  between  the  mortgagor  and  the 
holder  of  one  of  the  mortgage  notes,  after  a  serious  contest  and  a  pro- 
tracted litigation,  can  not  be  treated  as  a  nullity;  nor  can  it  be  ignored 
by  any  person  "whomsoever.  It  might  be  attacked  for  nullity;  but  that 
must  be  done  in  a  direct  action,  and  in  the  court  in  which  it  was  ren- 
dered. Rhodes  vs.  Union  Bank,  7  Rob.  63;  David  vs.  Cabotiret,  1  An.  171. 
A  sale  by  the  sheriff  in  execution  of  such  a  judgment  might  be  attacked 
for  nullity ;  but  that  must  be  done  directly,  not  collaterally,  where  the 
nullity  is  not  patent  and  absolute.  Lawrence  vs.  Birdsall,  6  An.  688  ; 
Oillis  vs.  Garter,  29  An.  701. 

The  adjustment  and  ranking  of  conflicting  mortgage  claims  fall 
-^thin  the  jurisdiction  of  the  court  from  which  the  process  issued  under 
which  the  sale  of  the  mortgaged  property  was  made,  and  would  not  be 
<!ognizable,  originally,  in  any  other  tribunal.  Adams  vs.  Daunis,  29  An. 
SaO ;  Buckner  vs.  Wisdom,  31  An.  52 ;  Rev.  Stats.  1942,  2903. 

One  can  not  claim,  judicially,  the  proceeds  of  a  judicial  sale,  and 
l^fterward  attack  that  sale  for  nullity.  The  demand  for  the  proceeds  is 
Hie  judicial  admission  of  the  legality  of  the  sale.  Boubede  vs.  Aymes» 
^  flln.  275 ;  and  the  declaration  which  one  makes  in  a  judicial  proceed- 
ing is  full  proof  against  him  ;  and  it  can  not  be  revoked  unless  it  be 
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proved  to  have  been  made  through  an  error  of  fact  B.  C.  G.  2291.  Nor 
can  one  who  has  Judicially  aaserted  a  fact,  as  the  basis  of  a  right  toa<di- 
ing  the  subject  matter  in  controversy,  be  permitted  to  change  his  posi- 
tion, and  to  assert  the  contrary.  Guidry  vs.  Conner,  4  An.  416  ;  Denton 
va  Erwin,  5  An.  18 ;  Bender  vs.  Belknap,  23  An.  765 ;  Gervin  v&  Beaird, 
26  An.  630. 

If  the  sale  under  the  Judgment  of  the  Sixth  District  Court  was  not 
valid,  it  must  nevertheless  have  its  effect  until  it  has  been  annulled  Jadi- 
dally,  in  a  direct  action ;  and  as  the  validity  of  the  sale  depends  upon 
the  validity  of  the  judgment,  the  attack  must  be  in  the  Sixth  District 
Court  If  the  sale  was  valid,  the  rights  of  the  plaintiff  and  defendant 
are  concurrent  under  the  first  mortgage ;  and  are  restricted  to  the  pro 
rata  distribution  of  the  proceeds. 

The  defendant  by  his  intervention  and  third  opposition  admitted,  in 
a  judicial  proceeding,  a  judgment  and  execution  upon  that  Judgment, 
under  which  a  sale  was  about  to  be  made,  from  which  proceeds  would 
come  into  the  hands  of  the  sheriff,  which  proceeds  he  claimed  by  prefer- 
ence. As  he  continued  that  opposition  and  claim  of  the  proceeds  by 
preference  for  more  than  eight  months  after  the  sale  was  made,  he 
thereby  re-affirmed  the  admission  which  he  had  made  before  the  sale; 
since,  without  a  legal  and  valid  sale  there  could  have  been  no  proceeds 
in  the  hands  of  the  sheriff  for  distribution.  The  allegation  that  the  note 
for  SBOOO  was  paid  at  maturity,  and  the  mortgage  extinguished  pro  tanto, 
was  absolutely  inconsistent  with  his  claim  of  the  proceeds,  because  a 
sale  under  an  extinguished  mortgage  would  be  illegal  and  tortious;  and 
as  he  claimed  the  proceeds  and  did  not  demand  the  nullity  of  the  sale, 
he  irrevocably  elected  to  treat  the  sale  as  legal  and  valid.  His  subse- 
quent  discontinuance  of  the  opposition  in  no  manner  impaired  the  force 
and  effect  of  his  admission,  nor  did  it  enable  him  to  assert  the  nullity 
of  the  sale,  or  to  deal  with  it  as  a  nullity,  in  a  subsequent  proceeding 
touching  the  same  property. 

The  difficulty  in  paying  the  taxes  on  the  property,  and  obtaining  the 
sheriff's  deed,  is  probably  attributable  to  the  fact  that  the  assessments 
were  upon  the  entire  property  held  in  indiviso  by  the  mortgagor  and 
her  co-proprietors,  and  the  necessity  of  ascertaining  and  apportioning 
the  amount.  The  proces  verbal  of  the  sale  and  adjudication,  a  good 
title  in  itself,  was  registered  in  the  conveyance  office  on  the  tenth  Febru- 
ary, 1876.  This,  however,  was  not  important  in  this  case ;  because  the. 
mortgage  first  in  rank  was  recorded  ;  and  it  protected  plaintiff  against 
any  junior  incumbrance  until  the  sheriff's  sale  was  perfected.  We  are 
far  from  assenting  .to  the  proposition  that  a  concurrent  mortgage  credit- 
or, after  a  judicial  sale  of  the  property,  under  a  judgment  in  personam 
against  the  mortgagor,  with  a  recognition  of  the  mortgage  rights  and 
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privileges  of  the  plaintilt  could  disregard  that  sale,  and  proceed  agaiDst* 
the  mortgage  property,  whether  the  title  of  the  adjudicatee  had  or  had. 
not  been  registered. 

We  have  no  doubt  but  that  defendant  was  concluded,  so  far  at  least- 
as  the  proceeding  by  executory  process  is  concerned,  by  his  intervention, 
and  third  opposition ;  and  we  are  satisfied  that  the  Judgment  and  the 
sale  are  conclusive  against  all  persons  whomsoever,  until  they  are  an*^ 
nulled,  contradictorily  with  the  plaintifl^  in  an  action  brought  direcU^r 
for  that  purpose  in  the  court  in  which  the  judgment  was  rendered. 

The  Judgment  appealed  from  is,  therefore,  affirmed  with  costs. 

Rehearing  refused. 


No.  6832. 
Paul  Tbevionb  vs.  School  Boabd  and  W.  O.  Bogsbs. 

An  injanotion  will  not  Issne  to  restrain  the  doinff  of  a  thins  which  has  already- 
been  done,  which  is  an  accomplished  fact. 

On  the  application  for  an  Injunction  no  mandate  can  issue  to  enforce  riffhta- 
daimed  by  the  plaintiff  which  he  does  not  ask  shall  be  enforced. 

A  FPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bighior^ 

Simeon  Belden  for  plaintiff  and  appellant 

E,  H,  Farrar  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  Belying  on  the  14th  amendment  to  the  constitution  of 
the  United  States,  which  provides  that  ''no  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  said  United  States,"  and  on  articles  135  and  136  of  the  Constitution  of 
Louisiana,  which  declare — in  substance — that  there  shall  be  no  separate 
schools  or  institutions  of  learning  established  by  the  State  or  any  mu- 
nicipal corporation  for  exclusively  the  children  of  any  race,  Paul  Tre- 
vlgne,  a  resident  of  this  city  and  a  citizen  of  the  United  States  and  of 
this  State,  seeks  to  enjoin  the  Board  of  School  Directors  of  the  parish 
of  Orleans,  and  William  O.  Bogers,  Superintendent  of  the  public  schools' 
of  this  city,  from  dividing  said  schools  into  schools  for  exclusively  the 
white  children  and  schools  for  exclusively  the  colored  children. 

In  his  application,  plaintiff  expressly  acknowledges  that  the  division,, 
which  he  denounces  as  thrice  unconstitutional,  was — at  and  before  the 
date  of  his  application— an  acoompliahed  fact,  and  nevertheless — ho 
merely  asks  that  the  Board  and  the  Superintendent  be  restrained  from 
doing  what  he  knew  that  they  had  then  already  done,  and  does  not  ask 
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^hat  tliey  be  compelled  to  oonform  to  what  he  conceives  to  be  the  re- 
<|UirenieDts  of  the  Constitution  of  the  Republic  and  of  our  State. 

The  averments  of  plain tifiTs  petition  do  not  justify— -they  oontradict, 
pepel  and  negative  its  conclusion ;  this  is  manifest  Whatever  may  be 
Ills  pretension  or  his  right,  no  court  can  justly  allow  that  which  is  not 
.4«ked,  an  enforcing  order  in  lieu  of  a  restraining  one.  It  would  be  as 
^ain  as  unreasonable  to  attempt  to  restrain  the  execution  of  an  act 
which — ^it  is  judicially  admitted — has  already  been  executed  :  It  would 
l>e  an  unprecedented  irregularity  to  issue  on  these  inconsistent  plead- 
ings— an  enforcing  mandate,  which  is  not  applied  for.     • 

By  the  limited  and  qualified  prayer  of  his  broad  petition,  plaintiff 
lias  put  it  out  of  our  power  to  discuss  and  determine  the  important 
-<luestion  raised  by  him.  The  perpetuation  of  his  injunction — ^this  caD- 
not  be  fairly  or  successfully  disputed — neither  would  nor  could,  under 
the  circumstances  recited  by  him,  secure  and  protect  the  exercise  of  the 
privilege  which  he  considers  that  he  is  entitled  to ;  and,  as  held  by  this 
Oourt — in  regard  to  as  tardy  an  injunction  as  that  of  plaintiff,  one  ob- 
-talned  and  issued  after  a  seizure  had  actu^Iy  been  made,  and  in  which 
-the  claimant  had  failed  to  pray  that  the  sheriff  be  ordered  to  return  the 
property  he  had  seized,  "  such  an  Injunction  was, — and,  here,  would 
liave  been  In  truth  a  nullity  In  itself  and  was  properly  dissolved  on  mo- 
-eion/*  4  L.  R.  332—18  A.  2i2— 7  R  412—2  R.  342—9  M.  519—1  Woods, 
124—18  N.  Y.  155— 23d  N.  Y.  318—6  Metcalf.  425. 

There  is  no  error  in  the  judgment  appealed  from,  and  that  judg* 
snent  is  affirmed  with  costs. 


No.  7231. 
Jebome  Hanley,  Executor,  vs.  Mart  A.  Druhm. 

JL  man  and  a  woman,  in  contemplation  of  marrleire.  may  enter  into  a  valid  mar- 
riage contract  by  which  it  la  stipulated  that  certain  separate  property  of  the 
man  and  of  the  woman  shall  enter  into,  and  form  a  part  of  the  oommnnity  to 
arise  between  them  as  husband  and  wife.  And  the  property  embraced  in  the 
contract  shall  constitute  a  portion  of  said  community. 

JL  written  marriaffe  contract,  expressed  in  unnmbiRuous  terms,  can  not  be  varied 
by  what  was  said  before,  at  the  time  of.  or  after  its  completion. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Houston, 
J. 

Cotton  dt  Levy  for  plaintifT  and  appellant. 
Bichard  Siiake\ford  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 
Spbnoeb,  J.    The  petition  alleges  that  during  the  sickness  of  Philip 
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Dramin,  Sr.,  the  defendant,  his  widow,  took  posBesBion  of  $8160  in  cash, 
and  a  mortgage  note  for  $1000,  executed  by  Edmond  J.  Bobet,  being 
the  proceeds  of  sales  of  two  pieces  of  property  made  by  deceased  to 
49aid  Bobet,  on  January  9, 1876,  and  converted  the  same  to  her  own  use» 
«nd  prays  judgment  against  her  for  the  same. 

The  defendant  pleads,  first,  a  general  denial.  Second,  that  the  mort- 
£tkge  note  for  $1000  was  given  to  her  by  her  husbemd  in  part  payment 
of  her  dowry  of  $4000,  settled  upon  herself  in  her  marriage  contract, 
wMoh  is  made  part  of  her  answer.  Third,  that  she  is  entitled  to  $1000 
tor  mourning  dteeses  and  sustenance  for  herself  and  family  during  the 
year  of  mourning,  in  lieu  of  interest  on  her  said  dowry. 

And  then  assuming  the  position  of  plaintiff  in  reconvention,  she 
pleads  said  claims  in  compensation  and  reconvention,  and  asks  for 
judgment  therefor,  less  the  $1000  already  paid  by  her  husband. 

The  evidence  satisfies  us  that  the  defendant  did  not  receive  the 
<sa8h  claimed,  $3160,  but  that  said  money  was  all  paid  out  by  Philip 
Drumm,  during  his  life.  She  did  receive  the  $1000  mortgage  note,  as 
flhe  herself  admits. 

The  question  which  determines  the  issues  remaining,  is,  was  the 
«am  of  $4000  brought  into  marriage  by  the  wife,  dotal,  under  the  mar- 
riage contract  which  preceded  the  nuptials  ? 

The  marriage  contract  reads  as  follows : 

'*  Which  said  appearers  severally  declared  that  whereas  they  had 
resolved  to  Join  themselves  together  In  the  bonds  of  matrimony,  and 
had  in  consequence  mutually  agreed,  before  the  celebration  of  the  mar- 
riage, to  enter  into  a  formal  marriage  contract,  in  order  thereby  to  de- 
fine and  establish  the  rules  and  regulations  by  which  their  said  intended 
marriage  shall  be  governed. 

"  Wherefore,  and  in  consideration  of  the  premises,  the  said  parties 
liave  mutually  agreed,  determined,  and  contracted,  and  by  these  presents 
do  mutually  agree,  determine,  and  contract  as  follows,  to  wit : 

First. — *' There  shall  be  and  exist  a  community  of  acquets  and 
^^ins  between  the  said  intended  husband  and  wife,  under  the  modifica- 
-ttons  and  stipulations  set  forth  as  follows,  to  wit : 

**  The  property  now  belonging  to  the  said  inteiided  husband,  exclu- 
sive of  that  which  belongs  to  the  succession  of  his  late  wife.  Mistress 
Margaret  Huhner  (deceased,)  is  hereby  valued  at  the  sum  of  twenty 
thousand  dollars  ($20,000.) 

**  The  property  now  belonging  to  the  said  intended  wife,  all  of 
-which  has  been  acquired  by  her  since  the  death  of  her  said  late  husband, 
«nd  by  her  own  industry,  and  is  hereby  valued  at  the  sum  of  four 
^OQsand  dollars  ($4000.) 

"  The  said  property  shall  be  brought  into  the  said  intended  mar* 
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riage  as  oommon  or  oommunlty  property,  with  the  distinct  underataod- 
ing  and  agreement  between  the  said  parties, 

1.  "  That  the  principal  or  capital  of  the  proportions  of  the  prop* 
erty  so  contributed  plus  the  prqflU  that  may  be  acquired  or  minus  the 
losses  that  may  be  incurred  by  its  use  in  said  community^  as  hereafter 
provided,  shall,  on  the  dissolation  of  the  said  intended  nuuriage,  inure 
to  the  use  and  benefit  of  the  children  which  each  of  said  parties  may 
have  by  their  former  marriage  as  aforesaid,  subject  only  to  the  rights 
secured  by  law  to  parents  In  making  their  testamentary  dispositions, 
and  to  the  birth  of  other  children  during  their  said  intended  marriage, 
and 

''Second,  that  the  profits,  if  any  may  be  acquired  by  said  parties 
during  their  said  intended  marriage,  shall  inure  and  belong  to  them 
respectively  and  their  heirs,  in  proportions  similar  to  the  amounts  as 
aforesaid  by  them  severally  invested  in  said  community.  That  is  to  say, 
the  amount  of  property  brought  into  the  said  community  by  the  said 
intended  husband,  being  five  fold  greater  than  that  brought  into  the 
same  by  the  said  intended  wife,  his  share  in  the  profits  thereof  shall 
be  five  fold  greater  than  hers,  and  should  the  employment  of  said  prop- 
erty or  the  labor  of  said  commwtity  resuU  in  loss,  the  amount  of  such 
losses  shall  be  sustained  in  the  same  proportions  by  the  said  intended 
husband  and  wife  respectively, 

2.  "  Neither  of  the  said  parties  shall  be  held  liable  or  responsible  for 
the  debts  of  the  other  contracted  prior  to  said  intended  marriage. 

3.  "  The  property  herein  before  referred  to,  as  constituting  the  capital 
of  the  limited  community  hereby  established,  shall  be  under  the  manage- 
ment and  control  of  the  said  intended  husband." 

The  defendant  contends  that  under  this  contract  the  $4000  brought 
by  the  wife  were  dotaL  •  The  plaintiff  asserts  that  they  were  put  into 
the  community  and  became  a  part  and  parcel  of  its  assets. 

We  propose  to  consider,  flrBt,  whether  by  the  terms  of  the  contract, 
it  was  the  intention  of  the  parties  to  make  this  sum  dotal,  or  to  make  it 
a  part  of  the  community. 

Second,  If  their  intention  was  to  make  it  community,  was  the  con- 
tract so  to  do  lawful. 

On  the  first  point  there  is  hardly  room  for  controversy,  if  we  are  to 
attach  to  words  their  ordinary  and  proper  signification.  The  contract 
declares  that  there  shall  be  a  community.  It  fixes  and  declares  the 
amount  of  property  owned  by  the  husband,  as  also  the  amount  owned 
by  the  wife.  It  declares  *'  that  said  property  shall  be  brought  into  said 
intended  marriage  as  common  or  community  property.  That  the  prin* 
cipal  or  capital  of  the  property  so  contributed,  plus  the  profits  that  may 
be  acquired,  or  minus  the  losses  that  may  be  incurred  by  its  use  in  said 
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Dommanity/'  shall  on  the  dissolution  of  the  marriage  Inure  to  the  use» 
eta,  of  the  children  whloh  each  of  said  parties  may  have  by  thisir  for- 
mer marriage,  etc.  It  provides  the  proportion  in  which  these  profits 
and  losses  shall  be  sustained,  to  wit :  in  proportion  to  the  respective 
amounts  contributed.  It  declares  that  '*  the  property  herein  before  re- 
ferred to,  as  oonsHtuting  the  capital  of  the  limited  community  hereby  es- 
tablished," shall  be  under  the  control  of  the  husband. 

It  seems  that  there  were  losses  sustained  by  this  community. 

Under  the  terms  of  this  contract,  "  the  principal  or  capital'*  contrib- 
uted by  the  wife  can  only  be  withdrawn,  mimiB  her  proportionate  share 

of  "  the  108868." 

We  hold,  therefore,  that  it  was  the  intention  of  the  contracting  par- 
ties to  put  their  money  and  effects  as  estimated  into  the  contemplated 
conjugal  partnership  as  capital. 

2.  Was  such  a  contract  lawful  and  within  their  power  ? 

G.  C,  art.  2305,  provides :  **  In  relation  to  property,  the  law  only 
Tegulates  the  conjugal  association  in  default  of  particular  agreements, 
which  the  parties  are  at  liberty  to  stipulate  as  they  please,  provided 
they  be  not  contrary  to  good  morals,  and  under  the  modifications  here- 
after prescribed."  The  €k>de  then  goee^on  to  enumerate  certain  agree- 
ments which  they  can  not  make,  such  as  altering  the  legal  order  of  de- 
scent, derogating  from  the  marital  power,  etc. 

Art.  2309- declares  that  matrimonial  agreements  mfty  be  altered  by 
<K)nsent  h^ore,  but  not  after^  the  marriage. 

Art.  2338.  **  Whatever  in  the  marriage  contract  is  declared  to  belong 
to  the  wife,  or  to  be  given  to  her  on  account  of  the  marriage,  etc.,  is 
part  of  the  dowry,  unless  there  be  a  contrary  stipulation.*' 

We  have  seen  that  there  was  in  this  ca.se  "  a  contrary  stipulation." 
The  only  question  is,  as  to  the  legality  of  that  contrary  stipulation. 

The  defendant  asserts  that  said  stipulation  is  null  and  void: 

1.  Because  it  violates  art  2412,  whereby  "  the  wife,  whether  separate 
in  property  by  contract  or  by  judgment  or  not  separated,  ctm  not  bind 
herself  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted 
by  him  before  or  during  the  marriage,  etc."  It  was  by  reason  of  this 
article  that  the  district  judge  gave  judgment  for  defendant  But  it 
seems  manifest  to  us  that  this  article  refers  and  can  only  refer  to  obli- 
gations assumed  by  the  wife  c^ter  the  marriage.  The  whole  theory  of 
that  article  rests  upon  the  presumed  existence  and  exertion  of  the  mar- 
ital authority.  Such  an  application  of  the  article  would  nullify  the 
greater  part  of  the  provisions  of  the  Code  under  the  head  of  marriage 
•contracts.  Prior  to  ike  marriage,  the  law  treats  the  intended  wife  as 
sui  juris,  as  a  free  agent ;  but  itfter  it,  it  treats  her  as  subject  to  the 
jK>wer  and  authority  of  the  husband,  and  as  no  longer  able  to  protect 
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herself.    Hence  it  interposes  to  shield  her  from  impositions  and  wrong. 

2.  It  is  contended  in  the  next  plaoe  that  the  said  stipulation  Tiolates 
artiele  1752,  R.  0,  C,  wbioh  forbids  a  man  or  woman  contracting  a  second 
marriage,  having  children  by  a  previous  one,  from  giving  to  the  other 
more  than  the  least  child's  portion  in  usufruct,  etc.  We  do  not  see 
how  it  can  be  said  that  the  wife  gave  any  tiling  to  her  husband  in  tfaia 
case.  So  far  from  giving,  she  carefully  provided  for  the  return  of  hst 
oontrlbutUui  to  the  partnerslUp,  plus  all  profits  or  minus  all  losses  re- 
.  salting  from  the  venture. 

3.  It  is  further  contended  that  the  stipulation  fe  in  contravendon  of 
public  policy.  The  case  of  Belongnet  vs.  Lanata,  13  A.  15,  is  cited  as 
authority  that  the  law  prohibiting  the  alienation  of  dotal  property  is 
a  law  of  public  order.  That  is.  doubtless  true ;  but  before  it  can  be  in- 
voked it  most  appear  that  the  property  is  dotal  That  is  the  very  qnes- 
tion  in  dispute,  and  the  very  avgvaneftt  begs  the  question.  If  the  prop- 
erty Is  not  dotal,  the  auUiority  is  inapplicable.  If  It  is  dotal,  we  fully 
agree  to  the  proposition.  But  we  have  seen  that  by  the  very  words  of 
the  contract  the  property  was  put  into  the  community.  If  tliat  stipula- 
tion be  lawful,  then  the  property  is  not  dotal,  but  community.  We  have 
seen  that  under  art  3805  0.  C.  ^e  parties  may,  by  man^isge  contract, 
stipulate  *'  as  they  please"  relative  to  their  property  rights,  provided  it 

m 

be  not  contrary  to  good  morals,  or  prohibited  by  the  Coda  We  see  no 
reason  to  say  that  an  ante-nuptial  agreement  between  parties  contem- 
plating marriage,  whereby  they  put  their  respective  means  into  a  com- 
mon fund,  to  be  employed  for  their  common  benefit^  should  i>e  inunoral 
or  illegal  Why  should  the  wife  not  be  permitted  to  contribute  to  this 
fund,  when  she  is  to  share  Itaheneflts?  Why  should  she  be  oompeUed 
to  talcQ  all  the  chanees  of  gain,  and  none  of  loss  ?  Why  shoold  she  not 
be  permitted  to  participaite.  if  she  so  elects,  by  ante-aixptial  agreement, 
in  the  rislcs  which  life  imposes  upon  her  husband  and  his  property  ? 
What  is  there  wrong  or  immoral  in  a  woman  agreeing  to  share  the  fate 
of  her  intended  husband  ?  We  agree  with  plaintiffs  counsel  that  the 
law  favoi3B,  and  ought  to  favor  the  community.  In  the  absence  of  proof 
to  the  coatrary,  it  presumes  that  all  property  existing  at  the  dfssolution 
of  the  marriage  belongs  to  it 

4.  But  it  is  said  that  art  .S871  prescrlfoes  and  speeijfies  of  what  the 
community  is  oomposjBd*  That  it  is  restrictive  and  mandatory.  Tlist 
articike  regotates  and  defines  the  "  legal  community"  not  the  ofM^veotlMMl 
eommunity.  It  provides  for  the  case  where  there  js  no  agreement  of 
parties,  when  they  have  been  silent  It  has  no*  reference  to  the  oasos 
loreseen  by  articles  2805  and  2893»  where  the  parties  have  modified  by 
agreement  the  exteat  and  gharacter  of  the  conjugal  partn«rsbii>. 

5.  But  it  is  said  the  paitlea  by  their  subsequent,  acts  and  eoadact 
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have  shown  that  it  was  not  their  intention  to  make  this  $4000  oomma- 
nity  property.  The  answer  to  this  is,  that  marriage  contracts  can  not  be- 
changed  or  altered  after  marriage,  even  by  formal  agreement,  much  le8E»> 
by  indirection,  by  acts  and  declarations.  Their  contract  was  reduced  io 
writing.  It  can  not  be  varied  by  what  was  said  before,  at  the  time  of,  oi^ 
after  its  eonfection.    C.  0.  (2276)  2256. 

We  see  no  reason,  and  know  no  law,  interdicting  the  parties  from 
stipulating  that  the  sums  brought  in  marriage  should  enter  into  and 
become  part  and  parcel  of  the  community.  On  the  contrary,  the  adjudi- 
cated eases  are  clearly  in  favor  of  the  existence  of  the  right.  In  the^ 
case  of  Fabre  vs.  Spacks,  12  B.  32,  the  first  clause  of  the  marriage  con- 
tract stipulated  that  "there  shall  be  a  community  between  them,, 
which  shall  comprehend  all  their  estate,  real  and  personal,  present  and 
to  come."  The  second  established  the  amount  brought  in  by  the  hus- 
band. The  third  specified  the  property  owned  by  the  wife  at  the  date* 
of  the  marriage. 

The  fifth  clause  was  in  these  words :  **  In  case  of  the  death  of 
eitberthe  husband  or  wife,  without  children,  etc.,  the  amount  of  the- 
property  brought  into  this  community  by  the  one  that  shall  die  first, 
with  the  profits  arising  from  the  community,  shall  revert  to  the  survivor,, 
etc."  Under  this  contract  this  court  held  that  by  the  first  clause  all  the 
wife's  property  was  constituted  community,  and  that  by  the  fifth  clause* 
the  husband  took  it  all  to  the  exclusion  of  the  wife's  collateral  heirs. 

The  doctrine  of  this  case  was  affirmed  in  *'  Suocessioii  of  Mossy"  4 
A.  838,  where  the  court  expressly  recognize  the  right  of  the  wife  by 
marriage  contract  to  put  her  property  into  the  community. 

We  therefore  hold  that  the  t^iOOO  brought  into  marriage  by  Mrs^ 
Drumm  fell  into  and  became  part  of  the  commuoity ;  that  she  lias  no 
dotal  rights  under  said  contract ;  that  the  pretended  doHon  enpaiement 
of  the  SlOOO^mortgi^e  note  is  null  and  void,  and  that  the  executor  of 
Philip  Drumm  is  entitled  to  recover  the  same  or  its  amount. 

It  is  therefore  ordered  and  decreed  that  the  Judgment  appealed" 
from  be  avoided  and  reversed,  and  it  is  bow  ordered  and  decreed  that 
the  plaintUf  as  executor  do  recover  of  the  defendant  the  mortgage  note 
described  in  his  petition,  to  wit :  the  note  of  Ed.  J.  Bobet.  dated  Jan- 
oaiy  9,  1875,  payable  one  year  thereafter,  for  one  thousand  dollars, 
bearing  eight  per  cent  interest  from  its  date,  and  that  said  defendant 
deliver  the  same  to  said  plaintiff.  That  in  default  of  such  delivery,. 
within:  ten  days  from  notice  of  this  Judgment,  said  plaintiff  reoorer  of 
theflaid  defendant,  in  money,  the  amount  of  said  note,  to  wit,  one  thou*- 
amul  dollars,  with  eight  per  oent  interest  from  January  9, 1876,  tiU  paid^ 
It  Is  further  cfd^red  th«t  the  defeodiuit  pay  ooats  of  both  eoorts. 

Blearing  reiuaed. 
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Anlnjunotion  without  bond  and  seourity  will  not  Issue  to  restrain  an  order  of 
seiEure  and  sale  except  on  a  sworn  allegation  of  one  or  more  of  the  spedfle 
causes  enumerated  in  article  789  of  the  Code  of  Practioe.  If  any  other  cause  is 
alleflred  by  the  plaintiff  in  injunction.  In  addition  to  any  of  those  enumeratsd 
In  article  739,  he  must  fflve  bond  and  security. 

The  opposition  of  a  mortiraffe  creditor  to  the  account  of  an  executor  on  the  sround 
that  he  was  not  reooffnised  as  a  mortca^e  creditor  on  the  account,  is  not  soeh  a 
proceeding  via  ordinwria  as  will  prevent  the  creditor  from  afterwards  prooeed- 
inff  via  executiva  against  the  property  subject  to  his  mortsaffs. 

▲  formal  petition  by  a  mort^affe  creditor  of  a  succession  askinir  to  be  recdrnised  u 
creditor,  and  demanding  that  the  executor  fflve  security  for  his  claim,  is  such  a 
judicial  demand  as  will  interrupt  prescription. 

An  executor  who  classifies  a  claim  affalnst  the  succession  as  one  of  Its  debts,  and 
prays  for  the  sale  of  succession  property  to  pay  the  claim,  thereby  acknowledtfes 
the  debt  and  interrupts  its  prescription. 

Courts  ofi  ordinary  jurisdiction  are  empowered  to  Issue  writs  of  seizure  and  sa!e 
against  succession  property. 

The  mere  fact  that  a  mortiraffe  note  Is  prescribed  on  the  face  of  it  will  not  prevent 
the  Issuance  of  a  writ  of  seizure  and  sale  to  enforce  its  payment 

■Oamaires  will  not  be  allowed  against  an  executor  on  account  of  a  wrongful  injunc- 
tion when  it  appears  that  he  was  disinterested,  and  acted  in  irood  faith  for  the 
interest  of  the  succession. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston, 
J. 

Ed.  Bermudex  and  J,  Ad.  Baier  for  plaintiff  and  appellee. 

EllUs  &  Ellis  and  John  McEnery  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Mankino,  C.  J.  The  plalntiiT,  holding  six  promissory  notes  secured 
t>y  mortgage,  sued  out  executory  process  from  the  Fourth  district  court 
of  Orleans  against  the  mortgaged  property,  which  belonged  to  the  suc- 
•oession  of  FraD9ois  Philippe  Boutte.  The  executors  of  that  succession 
obtained  an  injunction,  prohibiting  the  sale  under  that  process  upon 
three  grounds ; 

1.  That  the  plaintiffs  action  via  executiva  is  extinct,  because  she 
had  already  proceeded  via  ordinaria,  which  latter  is  a  peremptory  bar 
to  the  executory  process. 

2.  That  the  proceeding  via  ordinaria  is  still  pending,  and  the  plea 
of  lis  pendens  is  interposed. 

3.  That  the  debt  is  prescribed. 

The  plaintiff  moved  to  dismiss  the  injunction  for  the  reason  that  the 
executors  had  failed  to  give  bond  and  security  upon  obtaining  the  writ 
The  order  granting  that  writ  had  dispensed  them  from  giving  any  seca- 
rity  under  authority,  it  is  said,  of  Code  of  Practice,  arts.  739-40.  The 
plaintiff  insists  that  the  authority,  thus  given  to  the  judge  to  require  do 
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surety,  mufit  be  ooDflned  to  the  eight  speciflc  cases  there  enumerated, 
and  that  debioni  oaanot  be  permitted  to  arrest  a  sale  without  security 
in  any  others,  nor  join  other  causes  to  those  there  enumerated  in  an  in- 
junction without  surety. 

We  are  earnestly  pressed  to  pass  upon  the  question  thus  presented 
to  us,  and  we  do  not  see  how  or  why  it  should  be  avoided. 

Ordinarily  a  party  arresting  a  sale  through  an  injunction  must  pro- 
Tide  a  means  of  indemnification  to  the  creditor,  whose  process  is  stay  ed. 
There  are  eight  causes,  by  alleging  any  one  of  which  under  oath,  a 
debtor  will  t>e  dispensed  with  giving  surety  for  any  damages  his  writ 
may  occasion,  but  to  guard  against  the  injury  which  a  prolonged  sus- 
pension of  the  injolned  process  might  occasion,  the  plaintiff  in  that 
process  may  require  the  judge  to  pronounce  summarily  on  the  merits  of 
the  injunction.  Code  Prac.  art  740.  In  singling  out  these  eight  causes 
from  all  others,  and  Imparting  to  them  a  special  quality,  the  Code  must 
have  intended  that  it  should  be  exclusively  their  own,  and  it  follows  as  a 
logical  sequence  that  other  causes  cannot  be  associated  with  them,  or 
one  of  them,  and  thus  under  cover  of  their  or  its  protection  obtain  a 
boon  or  privilege  which  was  refused  to  these  others.  Otherwise  a  debtor, 
whose  reliance  for  a  successful  resistance  to  process  rests  upon  grounds 
that  require  a  surety,  may  by  merely  conjoining  with  them  one  of  the 
reasons,  for  which  surety  is  dispensed,  obtain  the  advantages  accorded 
alone  to  the  latter.  And  this  would  be  a  piUpable  evasion  of  the  law. 
If  the  debtor  seeks  to  arrest  the  sale  of  his  property  for  one  or  more  of 
the  specified  reasons,  upon  alleging  which  under  oath,  the  judge  will 
not  require  surety,  he  must  confide  himself  to  those  reasons  if  he  wishes 
to  avail  himself  of  that  privilege.  If  he  prefers  to  strengthen  his  claim 
to  relief  by  adding  other  reasons,  there  can  be  no  objection  to  this  cu- 
mulation of  grounds  for  injunction,  but  he  must  give  bond  and  surety 
as  required  under  other  provisions  of  the  law  regulating  the  issuing  of 
those  writs. 

There  were  then  good  grounds  for  the  motion  to  dissolve,  or  for  re- 
stricting the  party  injoining  to  the  introduction  of  evidence  in  support 
of  the  plea  of  prescription  alone.  Williamson  v.  Richardson,  30  Annual, 
1163.  The  case  is  however  before  us  on  the  merits,  and  all  parties  are 
interested  in  having  a  final  decision.  Interest  reipublioce  ut  sit  finis 
Utivm, 

It  is  undoubtedly  true  that  if  one,  having  a  right  to  executory  pro- 
'Cees,  elects  to  pursue  via  ordinaria,  he  cannot  abandon  that  and  after- 
wards revert  to  the  via  executiva.  But  what  is  the  alleged  ordinary 
prooess  in  this  case?  The  executors  had  filed  an*  account,  and  had  ab- 
stained from  pladng  thereon  the  proceeds  of  the  sale  of  this  property 
irhldi  had  been  effected  under  a  proceeding,  the  validity  of  which  was 
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then  in  contestation,  and  they  had  also  abstained  from  placing  Mrs.  Be* 
rens  on  their  tableau  of  distribution  as  a  mortgage  creditor.  She  op- 
posed the  homologation  of  this  aooount  and  tableau,  and  that  Is  the 
alleged  ordinary  action.  The  sale  which  had  been  effected  was  annulled. 
Boutt^  V.  Boutte,  80  Annual,  181.  The  proceedings  in  the  probate  court 
upon  the  account  and  tableau,  so  far  as  concerned  the  distribution  of 
the  proceeds  of  that  sale,  necessarily  were  at  an  end  upon  the  rendition 
of  the  decree  annulling  the  sale  from  which  the  proceeds  sprang.  There- 
was  therefore  no  lis  pendens,  and  there  bad  not  been  any  ordinary 
action  upon  the  mortgage  notes.  The  opposition  of  the  mortgage  cred- 
itor had  for  its  object  to  prevent  the  homologation  of  a  tableau  which' 
failed  to  recognize  the  opponent's  mortgage  rights,  and  did  not  prevent 
the  assertion  of  those  rights  in  an  action,  either  in  the  ordinary  or  ex- 
ecutive form. 

Let  us  endeavour  to  moke  this  clearer.  An  account  of  an  executor 
is  merely  a  statement  of  the  moneys  he  has  received  as  assets  of  a  suc- 
cession on  the  one  band,  and  their  disbursement  by  actual  payments  on 
the  other.  An  opposition  to  such  account  may  claim  that  all  the  assets 
which  have  been  received  are  not  placed  upon  it,  or  that  some  of  the 
payments  were  illegal  and  unauthorized,  and  such  like  objections.  A 
tableau  of  distribution  is  a  statement  of  the  funds  received,  or  to  be  re- 
ceived, and  their  intended  payment,  where  upon  the  one  hand  there 
appear  the  funds  to  be  distributed,  and  upon  the  other  is  the  proposed 
distribution  of  them.  An  opposition  to  this  may,  like  an  opposition  to 
an  account,  claim  that  there  are  more  funds,  or  ought  to  be  more,  in 
hand  than  areacknowledged,aDd  besides  that  the  proposed  distribution  of 
them  is  against  ]aw,  violative  of  the  f anks  of  different  debts,  etc.  What 
is  there  in  the  nature  of  such  oppositions  that  precludes  the  opponent 
from  asserting  her  claims  against  the  succession  by  a  regular  suit  ? 

The  plea  of  prescription  alone  remains.  It  will  be  understood  front 
what  we  have  already  said  that  the  motion  to  dissolve  should  have  been 
sustained,  or  the  plaintiff  in  injunction  should  have  been  confined  to  the 
consideration  and  support  of  that  plea  alone,  since  the  injunction  with- 
out bond  could  have  been  based  only  upon  it.  The  plea  is  confessedly 
Inapplicable  to  the  larger  part  of  the  debt,  and  can  affect  only  the  note 
for  87,636.00,  maturing  August  14, 1870.  The  time  of  payment  was  then 
extended  another  year,  and  subsequently  by  seven  several  extensions  to 
Dec.  18,.  1874.  All  of  these  extensions  are  written  upon  the  back  of  the 
note,  and  are  signed  by  Berens  but  not  by  Boutt^,  and  they  all  state 
that  the  interest  was  paid  in  advance  at  each  extension.  Their  admissi- 
bility to  bind  the  deceased  Boutte  is  denied  under  the  act  of  1858.  Pass- 
ing them  over  as  evoking  an  unnecessary  discussion  in  the  presence  of 
other  testimony  touching  the  interruption  of  prescription,  we  find  the 
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plaiatitf  preeentiDg  her  petition  to  the  Ck)urt  July  24, 1875,  representing 
herself  as  a  creditor  for  this  whole  mortgage  debt  of  over  923,000,  which 
sum  includes  the  note  for  $7,636,  and  praying  the  court  to  order  the  execu- 
tors to  furnish  security  for  her  claim,  and  they  did  execute  a  bond  for 
•30,000.  Four  months  before  this,  viz  March  17,  1875,  the  executors 
presented  a  petition  to  the  court,  setting  forth  a  list  of  the  debts  of  the 
succession,  upon  which  list  the  whole  of  this  mortgage  debt  appeared  as 
due  to  plaintiff,  and  prayed  an  order  of  sale  to  pay  the  debts  thus  ac- 
knowledged. Here  were  two  interruptions  of  prescription  within  five 
years  from  the  maturity  of  the  note.  It  cannot  be  contended  that  Mrs. 
Berens  was  bound,  if  she  would  avoid  prescription,  to  bring  suit  upon 
her  notes  and  demand  judgment  thoreon.  The  law  not  only  fails  to  re- 
quire parties  having  claims  against  successions  to  bring  suit,  but  mulcts 
them  in  costs  if  they  do  bring  suit  where  the  representative  of  the  sue* 
cession  has  acknowledged  the  claim.  Code  Frac.  art  984.  Sue.  Romero, 
29  Anoual,  493.  The  executors  acknowledged  the  mortgage  notes  by  a 
proceeding  in  court,  wherein  they  incltided  them  in  a  classification  of 
the  succession  debts,  and  asked  leave  of  the  court  to  alienate  Its  prop- 
erty to  pay  them.  The  notes  were  not  extinguished.  Frescription  was 
not  acquired.  Throwing  out  of  the  case  all  the  payments  of  interest, 
and  all  the  prolongations  of  maturity,  this  judicial  proceeding  by  the  ex- 
ecutors was  taken  within  five  years  from  the  maturity  of  this  note  on  its 
face.  And  they  had  already  given  security,  at  the  instance  of  tho^ 
plaintiff  and  upon  her  judicial  demand,  for  a  sum  based  upon  the  whole- 
amount  of  her  mortgage  debt. 

The  French  writers  take  this  view  of  the  demand  which  interrupts 
prescription.  Quelle  difference  y-a-t-il  en  effet  entre  une  demande^ 
ferrate  en  justice  par  citation  lorsque  les  parties  n'ont  pas  encore  ouverit 
la  lice  judiciaire,  et  une  demande  form^e  incidemment  ou  reconvention* 
ellement  lorsque  les  parties  sont  en  presence  du  juge?  Les  expressions 
de  notre  article,  citation  en  jtisiice,  doivent  done  s'entendre  d'une  man- 
ihvQ  large ;  il  eut  et^  plus  exact  de  dire,  une  demande  en  justice.  Trop- 
long  Prescription  no.  562.  Les  expressions,  citation  en  justice,  doivent 
s'entendre  d'une  mani^re  large.  Elles  s'appliquent  k  toute  demande  en 
justice.    Merlin's  Repertoire,  Fresc.  nos.  401 — 5. 

It  is  also  claimed  on  the  part  of  the  executors  that  the  order  of 
seizure  and  sale  and  all  subsequent  proceedings  based  upon  it,  are 
stricken  with  absolute  nullity  for  want  of  jurisdiction  in  the  Fourth 
court  to  issue  such  order  against  the  property  of  a  succession,  and  we 
are  referred  to  two  decisions  as  directly  in  point.  Poutz  vs.  Bisles,  15 
Annual,  636  and  Wisdom  v.  Buckner,  recently  decided  and  not  yet  final. 
The  first  case  ruled  that  when  an  order  of  sale  of  succession  property 
for  the  payment  of  debts  had  been  made  by  the  Second  Court  of  Or- 
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leans,  a  subBcquent  order  of  seizure  and  sale  granted  by  one  of  the 
other  courts  against  the  same  property  was.  in  conflict  with  the  jurisdic- 
tion already  assumed  by  the  Second  court,  and  therefore  irregular.  The 
isecbnd  case  decided  that  the  Second  court  could  issue  an  order  of  seiz- 
ure and  sale  against  succession  property,  and  reviewed  the  prerioas 
conflicting  decisions  upon  that  power,  but  expressly  and  in  unmistakea- 
bl^  language  announced  that,  although  there  had  been  contrariety  of 
opinion  touching  the  power  of  the  Second  court  in  that  particular,  it  had 
never  been  doubted  since  B:)guille  v.  Faille,  1  Annual,  204  that  the  courts 
of  ordinary  jurisdiction  could  issue  executory  process  against  the  prop- 
erty of  successions. 

Lastly,  the  executors  urge  that  the  notes  being  prescribed  on  their 
face,  no  order  of  seizure  and  sale  could  issue  without  the  production  of 
authentic  evidence  before  the  judge  of  the  interruption  of  prescription. 
We  have  disposed  of  that  objection  heretofore.  Williamson  v.  Richard- 
son, 80  Annual,  1163. 

The  lower  court  dissolved  the  injunction  with  costs.  We  are  asked 
to  allow  damages.  The  plaintiffs  notes  bear  interest,  and  Ave  per  centum 
upon  their  amount  was  properly  allowed  as  attorney's  fees,  stipulated  in 
the  mortgage.  The  injunction  was  provoked  by  representations  of  a 
succession.  It  is  not  alleged,  ncr  is  it  apparent,  that  they  have  any  per- 
sonal interest  to  subserve  by  this  action.  We  must  presume  and  be- 
lieve that  they  were  endeavouring  merely  to  protect  the  interests  of  the 
succession,  and  we  will  not  therefore  inflict  damages. 

Judgment  affirmed. 

Rehearing  refused. 


No.  7276. 
State  ex  rel.  W.  W.  Farmer  vs.  Judge  Parish  Court  of  OuACHrrA. 

The  service  on  an  administrator  of  the  order  of  the  oourt  to  file  an  aoconnt  of  bit 

administration  is  a  sufficient  notice  to  him.  No  citation  need  be  served  on  him. 

nor  is  he  entitled  to  the  delay  of  ten  days  for  responding  to  the  order. 
A  party  may  be  imprisoned  for  a  contempt  of  court  without  the  previous  flndins  of 

an  indictment,  or  laying  of  an  information  a^rainst  him  for  the  offense. 
An  appeal  does  not  lie  from  an  order  of  the  probate  court  imprisoning  an  adminlto- 

trator  for  contempt  of  oourt  in  refusing  to  obey  a  peremptory  mandate  to  file  an 

account  within  a  certain  delay. 

A  PPLIOATION  for  a  mandamus. 

Cobb  &  Crunby  for  relator. 

A,  L,  Slack,  parish  judge,  in  person,  and  R,  W,  &  B.  Bichardion 
and  BicliardBon  db  McEnery  for  respondent 
The  opinion  of  the  court  was  delivered  by 
MaHning,  C.  J.    This  is  a  proceeding  by  mandamus  tb  compel  the 
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pariah  judge  of  Oaaohita  to  grant  an  appeal  from  his  order  imprlBon- 
ing  the  relator  for  disobedience  of  a  mandate  to  file  an  aooouni  of  bia 
administration  of  the  suooeesion  of  G.  H.  Morrison, 

Creditors  of  the  suoceeslon  had  instituted  proceedings  against  the  re- 
la|x>r,  calling  for  an  account  of  his  gestion,  and  on  May  27, 1878,  a  formal 
jodgment  was  entered  ordering  the  administrator  to  file  such  account 
within  ten  days.  In  the  following  month,  the  administrator  applied  for 
an  extension  of  the  time,  and  It  was  granted.  On  July  1st  another  ftp- 
plication  was  made  for  a  further  extension,  and  it  was  also  granted — the 
19tb.  of  same  month  being  fixed  as  the  limit  On  Oct  7th.  following,  no 
account  having  been  filed,  Waii&oe  &  Co,  and  other  creditors  of  the 
saooession,  took  a  rule  upon  the  administrator  to  shew  cause  why  be 
should  not  be  imprisoned  for  disobedience  of  the  order  of  the  court* 
and  until  he  does  obey  that  order,  which  was  duly  served.  On  the  fol- 
lowing day  a  peremptory  order  was  made  that  the  administrator  should 
file  his  account  on  or  before  the  14th.  of  same  month  under  penalty  of 
imprisonment  An  exception  was  then  filed  to  the  proceedings  on  three 
grounds ; — 1.  That  no  mandate  had  issued  to  the  administrator,  and 
therefore  the  motion  to  imprison  was  premature;  2.  That  no  citation  or 
copy  of  petition  had  hem  served  on  him,  and  the  ten  days  delay  had 
not  been  accorded  him  for  answering ;  3.  That  no  indictment  or  ipfpr- 
mation  had  been  found  or  fijed  against  him,  and  that  be  canpot  t>e  ar- 
rested and  imprisoned  without  such  indictment  or  information,  and  that 
any  proceeding  to  deprive  him  of  his  liberty  without  such  criniinal 
prosecution  is  unconstitutional,  and  all  laws  authorizing  it  are  void. 

The  second  and  third  grounds  of  exception  are  untenable.  Tha 
service  of  the  order  of  the  Court  was  the  proper  manner  of  notice  un- 
der the  rule,  and  the  administrator  was  not  entitled  to  the  delay  given 
for  answering  an  ordinary  suit  It  cannot  be  seriously  contended  that 
a  court  cannot  imprison  for  contempt  unless  an  indictment  for  the  of- 
fence has  been  found,  or  an  information  laid.  That  would  be  equivalent 
to  saying  that  a  court  cannot  punish  a  contempt  by  imprisonment, 
since  the  act  committed  is  in  most  cases  not  an  indictable  offence.  The 
lower  Court  evidently  considered  the  first  ground  more  serious,  as  it 
proceeded  immedlati^y  to  obviate  the  objection. 

On  Oct  9th.,  after  the  exception  was  filed,  a  peremptory  mandate 
issued  in  the  name  of  the  State,  commanding  the  administrator  to  file 
his  account  on  or  before  Oct  14th.  under  penalty  of  imprisonment  The 
amount  was  not  filed,  but  on  that  day  the  administrator  answered.  He 
silages  that  his  delay  has  been  caused  by  circumstances  over  which  ha 
bad  no  control — ^that  during  the  month  of  July  he  was  engaged  in  at- 
tendanse  on  this  Court  at  Monroe,  he  being  a  practising  lawyer-— that 
shortly  afterwards  Ue  was  absent  at  a  political  convention  at  B^ton 
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Bouge,  and  before  he  could  get  home,  the  yellow  fever  had  appeared, 
and  he  was  qoarantiaed  on  his  return — that  after  he  was  permitted  to 
enter  the  town  of  Monroe  where  he  lives,  he  was  prostrated  by  a 
dangerous  illness,  and  has  not  yet  recovered  from  its  effects — that  do 
person  but  himself  can  file  an  account,  and  he  has  been  physically  unable 
to  do  it— that  he  has  either  consumption  or  some  kindred  disease,  and  is 
undergoing  medical  treatment,  and  that  confinement  in  jail  would  de- 
velop the  disease,  and  he  disclaims  any  desire  to  evade  the  provisions 
of  the  law  prescribing  his  duties. 

Upon  the  rule  and  answer  trial  was  had,  and  he  was  given  until 
Oct.  28th.  to  comply  with  the  mandate.  On  that  day  nothing  had  been 
done,  and  he  then  presented  a  petition  to  the  court,  averring  that  his 
health  had  become  worse ;  and  that  he  had  been  working  on  the  ac- 
count but  had  not  been  able  to  fiaish  it — that  he  has  no  intention  of 
leaving  the  parish  until  the  account  is  completed  and  filed,  and  that  he 
intends  to  work  upon  it  without  turning  aside  to  any  other  matter,  and 
prays  that  the  time  be  again  extended. 

The  Court  refused  to  grant  any  further  delay,  but  did  in  fact  grant 
a  short  time.  On  Oct.  31st.  another  peremptory  mandate  issued  to  the 
administrator  to  file  his  account  on  or  before  Nov.  4,  or  failing  to  obey, 
that  he  should  be  imprisoned  until  he  does  file  it.  It  was  not  obeyed, 
and  on  Nov.  9th.  the  judge  ordered  that  the  administrator  be  imprison- 
ed until  he  does  obey  it. 

An  appeal  was  prayed  frooj  this  order,  which  being  refused,  appli- 
cation was  made  to  us  for  a  mandamus.  It  was  issued  in  the  alterna- 
tive form,  and  the  judge  having  answered,  we  have  now  to  determine 
whether  it  shall  be  made  peremptory. 

The  sole  question  for  us  to  answer  is,  whether  an  appeal  lies  from 
such  an  order.  The  relator  alleges  that  his  personal  liberty  is  worth 
more  than  five  hundred  dollars  to  him,  and  so  might  any  one  allege 
who  had  committed  any  sort  of  contempt,  and  if  such  allegation  could 
give  us  jurisdiction,  no  court  could  exercise  any  disciplinary  authority, 
since  the  infliction  of  punishment  would  be  instantly  arreeted  by  a 
suspensive  appeal.  Neither  the  matters  involved  in  the  settlement  of 
the  succession,  which  amounts  to  several  thousand  dollars,  nor  the 
defences  or  excuses  made  by  the  administrator  for  not  filing  his  account, 
are  to  be  considered  now.  If  the  parish  judge  had  authoritj'  to  punish 
lor  contempt,  we  cannot  interfere  with,  or  impede  the  exercise  of  that 
authority.  The  Code  of  Practice  declares  that  all  judges  possess  the 
powers  necessary  for  the  exercise  of  their  respective  jurisdictions, 
though  the  same  be  not  expressly  given  by  law,  (art.  130)  and  even  with- 
out that  enactment,  it  is  a  power  inherent  in  a  court  to  repress  disorder, 
and  punish  infractions  of  its  discipline,  for  laws,  says  Blackstone,  with- 
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out  a  competent  authority  to  secure  their  administration  from  disobe- 
dience and  contempt,  would  be  vain  and  nugatory,  and  therefore  the 
power  to  punish  contempts,  by  an  Immediate  attachment  of  the  offender, 
results  from  the  first  principles  of  judicial  establishments.  4  Comm.  286. 
In  the  next  article  of  the  Code  of  Practice,  express  power  is  given  to  the 
judges  to  punish  all  contempts  of  their  authority,  and  under  the  head- 
ing of  accounts  to  be  rendered  by  administrators,  it  prescribes  imprison- 
ment as  the  means  to  be  employed  to  compel  their  rendition.  If  at  the 
expiration  of  the  time  given  by  the  judge,  an  administrator  refuses  or 
neglects  to  render  his  account,  the  judge  shall  issue  a  mandate  directing 
him  to  comply  with  the  provisions  of  the  law,  and  if  within  t(ie  time 
allowed  to  obey  this  mandate,  the  administrator  persists  in  refusing  to 
render  an  account,  without  tendering  a  good  reason  for  the  delay,  the 
Judge  shall  order  him  to  be  arrested  and  imprisoned  until  he  renders  the 
account,    art.  1011. 

The  relator  bases  his  right  of  appeal  in  part  upon  the  allegation 
that  the  order  is  a  final  judgment,  and  its  enforcement  would  work  irrep- 
arable injury  to  him.  Perpetual  imprisonment  would  be  an  irrepara- 
ble injury,  but  the  duration  of  the  imprisonment  depends  upon  the  ad- 
ministrator's own  action.  When  he  obeys  the  order,  his  imprisonment 
terminates.  Quoad  the  succession,  the  order  is  manifestly  interlocutory. 
It  is  made  in  the  course  of  legal  proceedings  for  the  purpose  of  pushing 
them  on  to  a  finality.  Quoad  the  relator  it  is  not  final.  By  obeying  it, 
he  at  once  performs  an  important  act  in  his  geetion,  and  lays  the  basis 
for  that  final  decree  which  shall  approve  his  account,  or  sustain  objec- 
tions to  it 

We  do  not  omit  noticing  that  the  order  to  imprison  has  not  been 
literally  enforced.  The  relator  is  in  jail  only  constructively.  He  has 
teen  on  parole,  as  is  said  in  the  judge's  answer,  the  Sheriff  being  di- 
rected to  hold  him  in  custody,  and  to  permit  him  to  remain  at  his  resi- 
dence. This  was  humane,  and  under  the  circumstances  of  this  case, 
very  proper.  The  relator's  health,  and  his  protessional  standing,  justify 
this  relaxation  of  rigour,  and  as  two  months  have  now  elapsed  since 
the  order  was  made,  we  do  not  doubt  that  he  has  availed  himself  of 
that  time  to  finish  the  account  which  the  creditors  had  a  right  to  require, 
and  wtiich  the  judgo  several  times  granted  time  for  its  preparation. 

We  cannot  abridge  the  power  of  inferior  courts  to  compel  obedi- 
•ence  to  their  lawful  mandates,  and  if  imprisonment  of  an  administra- 
tor be  a.  harsh  mode  of  compelling  him  to  do  an  act  of  administration, 
or  if  it  be  a  senseless  mode,  since  he  would  be  less  able  to  prepare  an 
account  in  jail  than  out  of  it,  the  abrogation  of  that  mode  of  compul- 
sion must  be  left  with  the  legislature.  So  long  as  it  is  permitted  by  law, 
courts  may  be  compelled  by  creditors  to  apply  it. 

The  peremptory  mandamus  is  refused  at  the  costs  of  the  relator. 
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Xatebler  «t  aL  vs.  the  Bank  of  Lafayetto. 

No.  6667. 

BoBAUB  Matghleb  et  al.  ys.  the  Bank  of  Lafayette. 

The  sarvlTlfur  wife,  whose  haehand  died  previous  to  the  twenty-fifth  of  HarehasM. 
has  no  riirht  of  usufniot  in  the  half  of  the  oommunlty  property  belondnc  to 
the  children  of  herself  and  her  deoeased  husband. 

A  PFEAL  from  the  Sixth  District  Court,  parlBh  of  Orleans.    SaucUr, 

Louque  A  Femandet  for  plaintifb  and  appellees. 

BreauXf  Fenner  &  Hall  for  defeadant  and  appellant. 

The  opinion  of  the  court  was  deliYered  by 

Spenceb,  J.  This  is  an  action  of  partition.  The  only  question  sub- 
mitted and  necessary  to  decide  is,  whether  the  sunriYing  widow  has  tbe 
usufruct  of  her  children's  half  of  community  property  where  the  de- 
ceased husband  died  in  1841  ?  The  law  conferring  this  right  of  usufruct 
on  the  sundYlng  husband  or  wife  did  not  exist  In  1841,  and  was  only 
enacted  25th  March,  1844.  See  act  No.  152  of  1844.  On  tbe  death  of 
the  husband,  therefore,  in  1841,  his  half  of  the  community  vested,  in  foil 
ownership,  in  his  children,  and  the  act  of  1844  could  not  divest  them  of 
that  right.  Laws  prescribe  only  for  the  future.  0.  0.  The  widow  bad 
no  usufruct  in  this  case. 

We  see  no  error  in  the  Judgment,  and  it  is  afQrmed. 
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CJOUBT. 

Where  an  Injunotion.  restraininir  the  ezeoution  of  an  order  of  seisure  and  saleoa 
the  ground  that  the  debt  was  not  exigible,  is  dissoWed.  and  the  plaintiff  in  in- 
junotion takes  a  saspensf ye  appeal  from  the  Judsment  of  dissolution,  the  lower 
eourt  will  be  prohibited  from  brderinff  the  execution  of  the  seizure  and  sale 
(beoause  of  the  subsequent  maturinir  of  the  debt)  until  this  eourt  has  passed  on 
the  question  of  the  prematurity  of  the  suit  inrolved  in  the  appeal. 

1  PPLICATION  for  a  writ  of  prohibition. 

R  Stewart  Dennee  and  B,  L.  Belden  for  relators. 

ChoB.  R  Schmidt  for  respondent 

The  opinion  of  the  court  was  deliYered  by 

Spencer,  J.  Relators  obtained  an  injunction  to  stay  execution  of  a 
writ  of  seizure  and  sale  obtained  against  them  in  the  suit  of  *'  Saloy  yb. 
Widow  Merz  et  al."  The  sole  ground  upon  which  that  injunction  was 
asked  was  prematurity  of  demand— that  the  said  Saloy,  upon  the  oondi* 
tion  of  their  paying  the  interest^  had  agreed  to  extend  the  time  of  pay- 
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ment  of  the  mortgage  notes  one  year,  i  e.  from  the  23d  Nov.,  1877,  to 
QSSd  Nov.,  187a  They  alleged  that  they  had  oomplied  with  the  oondition 
and  were  entitled  to  the  extensioa.  This  order  of  seizure  was  granted 
to  Saloy  on  20th  May,  1878,  and  enjoined  on  same  day  by  relators.  It 
was  tried,  and  the  injunction  dissolved,  from  which  decree  relators  toolc 
a  suspensive  appeal  on  giving  bond  for  costs.  After  this  appeal  had 
been  perfected,  to  wit :  on  30th  Nov.,  1878,  Saloy's  counsel  suggesting  to* 
the  court  that  the  time  of  extension  claimed  by  relators  for  payment  of 
said  note,  and  for  which  said  injunction  was  granted,  had  expired  and 
the  injunction  thereby  become  inoperative,  moved  the  court  for  an  order 
directing  the  sheriff  to  proceed  with  the  execution.  This  order  was 
granted,  except  for  the  sum  of  $874,  the  amount  which  relators  claimed 
to  have  paid  as  interest  on  the  mortgage  note.  The  matter  before  us  is 
an  application  for  prohibition  against  this  order,  on  the  ground  that  by 
the  appeal  the  Third  District  Court  was  divested  of  all  jurisdiction,  and 
conld  grant  no  orders  in  the  case.  The  reply  of  the  judge  may  be  sum- 
marized  thus : 

''What  was  the  thing  demanded  in  the  injunction  suit?  It  was  that  Saloy 
be  restrained  and  enjoined  from  executiug  bis  morterage  until  23d  Nov.,. 
1878.  The  court  ordereil  that  he  be  8o  enjoined.  That  is  the  order  that 
was  kept  in  force  by  the  appeal.  On  the  23d  Nov..  1878,  the  injunction 
expired  by  limitation.  Thereafter  there  was  no  injunction  existing,  and 
therefore  none  to  be  suspended  by  the  appeal.  The  court  in  orderiog 
the  sheriff  to  proceed  did  not  violate  the  injunction,  or  invade  the  juris- 
diction of  this  court — for  there  was  then  no  such  order,  and  therefore 
no  jurisdiction  thereof  in  this  court." 

We  confess  that  there  is  much  force  and  plausibility  in  these  propo- 
sitions of  our  brother  of  the  district  court  But  there  is  a  view  of  tbi» 
case,  not  presented  in  argument,  which  we  think  forces  us  to  differ  from 
the  conclusions  of  the  judge  a  quo.  The  real  defense  made  by  relators- 
was  the  prematurity  of  plaintilfs  demand  ;  that  plaintiff  had  obtained 
an  order  of  seizure  and  sale  on  a  debt  not  due.  That  was  the  allegation 
upon  which  the  injunction  was  asked.  Now  the  question  thus  raised, 
to  wit:  Whether  plaintiff  made  his  demand  before  his  debt  was  due^ 
must  be  determined  and  decided  upon  the  state  of  facts  existing  at  the 
time  the  suit  was  brought  If  the  debt  was  not  due,  plaintifTs  proceed- 
ing was  wrongful,  and  properly  enjoined.  This  wrong  is  not  righted» 
this  defense  is  not  defeated,  by  the  fact  that  before  the  issue  is  decided 
the  debt  becomes  due.  The  penalty  for  bringing  an  action  prematurely 
is  its  dismissal,  unless  defendant  waives  the  exception.  The  exception  of 
prematurity  is  not  defeated  by  the  subsequent  maturity  of  the  cause  of 
aotion.  If  this  were  so  it  would  often  enable  a  plaintiff  to  avoid  the 
effects  of  his  own  wrong  by  the  commission  of  another,  by  postponing  a 
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•decision  until  his  debt  had  matured.  So  we  hold  that  the  question  of 
prematurity  must  be  tested  by  the  facts  exlBting  at  the  date  the  suit  is 
brought,  and  that  the  penalty  is  dismissal  of  the  suit  if  found  prema- 
ture. Under  this  view,  it  is  manifest  that  the  expiration,  pending  the 
suit,  of  the  time  of  the  alleged  extension,  does  not  relieve  the  plaintiff 
from  the  consequences  of  his  wrongful  act ;  that  the  relators  have  the 
right  to  have  this  court  review  the  judgment  of  the  district  court  on  the 
question  of  prematurity,  and  if  the  exception  is  found  to  be  well  taken, 
they  have  the  right  to  demand  the  maintenance  of  their  injunction  and 
the  setting  aside  of  plaintifTs  order  of  seizure.  The  district  judge,  we 
think,  invaded  the  jurisdiction  of  this  court  in  rendering  said  order. 

It  is  therefore  ordered  and  decreed  that  the  writ  of  prohibition 
herein  issued  be  made  peremptory  at  costs  of  respondent 


No.  7301. 
The  State  ex  rel.  M.  H.  Redon  vs.  J.  H.  SPEAama  et  al. 

The  Supreme  Court  is  without  jurisdiction  to  issue  a  writ  of  prohibition  to  a  dia- 
trict  judffe,  to  whom  a  petition  has  been  addressed.  prayin«rthat  testimony  be 
taken  in  the  case  of  a  contested  election  of  a  member  of  the  Letrislature.  for- 
*  bidding  him  to  crant  an  order  for  the  production  of  ballot  boxeannd  ooantinff 
of  the  ballots.  In  such  cases  the  lower  judee  acts,  not  in  a  judicial  capacity, 
but  merely  as  a  commissioner. 

A  PPLICATIOX  for  a  writ  of  prohibition. 

B.  F.  Jonan  for  the  relator. 

F.  C.  Zacharie  and  C.  L,  Walker  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  relator  alleges  that  he  was  elected  to  the 
lower  house  of  the  legislature  last  November,  and  that  the  respondent 
Spearing  intends  to  contest  his  election,  and  has  served  due  notice 
thereof,  and  has  also  presented  a  petition  to  the  judge  of  the  sixth  dis- 
trict court  of  this  city,  praying  that  the  testimony  of   witnesses  be 
taken  in  support  of  his  (Spearing's)  claim.    He  farther  alleges  that  the 
Judge  has  issued  an  order  to  the  clerk  of  the  Superior  Criminal  Court  to 
produce  the  ballot  boxes  containing  the  votes  cost  at  the  election  at  five 
«everal  polls,  and  has  also  ordered  those  boxes  to  be  opened,  and  the 
ballots  therein  to  be  counted.    The  clerk  of  the  Criminal  Court  is  the 
legal  custodian  of  the  ballot  boxes.    The  relator  charges  that  the  judge 
is  exceeding  his  jurisdiction  in  granting  this  order  for  the  production  of 
the  ballot  boxes,  and  for  counting  the  ballots,  and  he  therefore  prays 
a  writ  of  prohibition. 
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Upon  a  rule  to  shew  oause  why  the  writ  should  not  issue,  which  we 
granted,  both  respondents  deny  that  this  court  has  Jurisdiction  over  the 
subject  matter. 

The  application  to  the  judge  to  take  testimony  is  made  under  this 
provlBion  for  contested  elections  of  Representatives ; — any  judge  of  a 
court  of  record,  or  two  justices  of  the  peace  shall  issue  subpaenas  for 
witnesses,  and  shall  have  power  to  compel  their  attendance,  and  the  de- 
positions taken  before  them  shall  be  transmitted  to  the  Secretary  of 
State,  who  shall  lodge  them  within  three  days  after  the  succeeding  ses- 
sion with  the  Clerk  of  the  House  of  Representatives.  Rev.  Stats,  sec. 
1432. 

It  would  seem  that  a  judge,  acting  under  this  law,  is  not  sitting  in 
his  judicial  capacity,  but  merely  as  a  commissioner  before  whom 
witnesses  are  to  be  brought,  and  that  it  is  only  the  depositions  of  wit- 
nesses that  he  is  empowered  to  take,  for  the  law  is  special,  and  no 
power  should  be  exercised  under  it  that  is  not  specially  conferred. 
Whether  the  production  of  a  ballot  box,  and  the  breaking  of  its  seals, 
and  the  counting  of  the  votes  therein  deposited,  can  be  legitimately  in- 
cluded under  an  authorization  to  summon  witnesses  and  take  their  de- 
positions, is  a  matter  for  the  judge,  who  is  acting  under  this  special  law 
to  consider.  We  can  only  observe  that  more  than  usual  caution  and 
hesitancy  should  be  observed  in  determining  to  do  an  act  which  does 
not  appear  to  have  been  expressly  authorized.  The  act  of  Congress 
relative  to  the  same  subject  gives  a  more  enlarged  authority  than  our 
statute  in  this,  that  it  specially  provides  for  the  production  of  papers. 
U.  S.  Rev.  Stats,  sec.  123. 

The  question  of  jurisdiction  however  is  the  vital  one  for  our  con- 
sideration. The  House  of  Representatives  is  the  judge  of  the  qualifica- 
tions, election,  and  returns  of  its  members,  but  a  contested  election 
shall  be  determined  in  such  manner  as  may  be  prescribed  by  law.  Con- 
stitution, art  34.  The  law  has  not  provided  any  special  manner  in 
which  the  contested  election  of  a  representative  shall  be  determined, 
and  therefore  the  House  is  the  exclusive  judge  of  such  election,  and  the 
returns  thereof.  To  facilitate  it  in  the  performance  of  this  function, 
permission  is  accorded  to  all  parties  claiming  the  seat  to  take  the  de- 
positions of  witnesses,  which  are  required  to  be  transmitted  to  the  Secre- 
tary of  State,  who  must  lodge  them  with  the  clerk  of  the  House. 

There  is  no  law  providing  for  a  judicial  scrutiny  of  the  votes  cast 
for  Representatives.  The  judge  of  the  Sixth  Court  is  not  hearing  and 
determining  a  cause,  but  merely  sitting  as  commissioner  to  take  deposi- 
tions. The  writ  of  prohibition  only  issues  to  courts  of  inferior  judges 
which  exceed  the  bounds  of  their  jurisdiction.  Code  Prac.  art.  845.  It 
is  an  order  rendered  by  an  appellate  court  of  competent  jurisdiction. 
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and  direoted  to  the  Judge  and  to  the  party  suing  in  a  suit  before  an  in- 
ferior  court    Ibid,  art  846. 

There  is  no  suit  here,  and  no  Judge  acting  in  his  judicial  oapaetty, 
and  therefore  ther^  is  nothing  upon  which  the  writ  can  operate. 

It  may  be  that  the  oommissioner  is  about  to  exercise  a  doubtful,  or 
undelegated  power.  It  may  be  that  the  exercise  of  suoh  power  is 
wholly  unnecessary,  since  ultimately  the  House  of  Bepresentativea  can 
and  will  do  (if  it  be  necessary)  what  the.  oommissioner  proposes  to  do» 
viz  break  the  seals  of  the  ballot  boxes,  and  count  the  votes,  and  there- 
fore the  commissioner  will  have  done  a  supererogatory  act,  but  we  are 
without  Jurisdiction  to  issue  a  writ  to  him  which  shall  prohibit  him  from 
doing  that  act  And  since  the  determination  of  tbe  election  contest  of 
a  Representative  is  a  matter  wholly  delegated  to  the  legislative  depart- 
ment of  the  government — of  co-ordinate  and  equal  digoity  and  author- 
ity with  the  other  departments— it  is  becoming  in  tbe  judiciary  to  ab- 
stain from  even  an  appearance  of  trenching  upon  <t  domain  exclusively 
appropriated  to  others. 

The  writ  is  refused  at  the  cost  of  the  relator. 


'3n24l  No.  7198. 
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PHIUP  DbUHM,  EXBQUTOB,  BT  AL.  VS.  LoUlSA  ElEIKVAI^, 

When  it  appears  from  the  evidenoe  that  property  boairht  durinur  marriage  by  the 
wife,  and  in  her  name,  with  the  authority  of  her  husband,  who  was  a  party  to 
the  deed  of  sale,  was  paid  for  out  of  money  that  belonged  to  the  wife,  neither 
the  executor  of  the  husband,  nor  any  devisee  of  tbe  husband,  who  is  not  his 
creditor,  or  forced  heir,  can  contest  the  widow's  title  to  the  property,  and  set 
up  that  it  is  community. 

Property  bought  by  a  wife,  in  her  name,  after  the  institution  of  her  snit  for  a 
divorce  and  separation  of  property,  which  were  subsequently  daoreed  in  her 
favor,  is  presumed  to  be  her  separate  property. 

A  PPEAL  from  the  Parish  Ck)urt  of  Jefferson.    Hyman,  J. 

Bichard  Shackelford  for  plaintiffs  and  appellees. 

James  Brewer  and  W.  J.  McCune  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  hy 

Maxkino,  C.  J.  This  is  an  action  of  partition.  Louisa  Kleinman, 
the  defendant,  had  for  her  first  husband  Charles  Gelbke,  and  for  her 
second,  Caspar  Weiss.  This  seoonJ  marriage  took  place  io  June  IIBM* 
Two  improved  lots  in  Oretna  were  bought  by  Mrs.  Welsz  in  October 
1856p  the  price  being  seven  hundred  doiUirs,  and  the  tjtle  thereto  b^sg 
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taken  in  her  name,  and  reciting  that  the  money  was  paid  out  of  her 
paraphernal  and  separate  fund.  Her  husband  joined  In  the  act,  authot- 
izing  her  to  buy  and  sign. 

In  April  1877  she  sued  her  husband  for  a  divorce,  ailing  cruel 
treatment,  and  for  a  settlement  of  the  community,  alleging  that  the  two 
lots  bought  as  above  stated  were  her  paraphernal  property,  and  prayed 
that  the  house  upon  them  be  assigned  as  her  residence  pending  the  suit. 
She  obtained  her  decree  of  divorce  Dec.  8,  1877.  On  the  15th.  of  that 
month  she  bought  other  lots  and  paid  four  hundred  and  seventy-five 
dollars  for  them. 

Caspar  Weisz  died  in  1878,  having  made  a  last  will  in  March  of  that 
year,  of  which  he  appointed  Philip  Drumm  executor,  and  by  which  he 
devised  and  bequeathed  to  bis  nephew  John  Eretz  and  his  stepson 
Liouis  Gelbke  all  of  his  property.  There  were  no  children  of  his  mar- 
riage with  defendant.  There  were  four  children  of  her  marriage  with 
Oelbke,  and  one  of  them  is  one  of  the  devisees  under  the  will.  The 
plaintiffs  in  this  suit  are  the  son  of  the  defendant,  and  Kretz,  who  claim 
as  universal  legatees  and  instituted  heirs,  and  Drumm  the  executor. 
Their  claim  is  that  this  property,  bought  by  the  defendant  as  already 
detailed,  is  a  part  of  the  community,  and  they  pray  its  partition.  The 
defendant  denies  that  this  property  is  community — claims  it  as  para- 
phernal— and  alleges  that  her  separate  funds,  derived  from  her  occupa- 
tion of  public  merchant,  were  used  by  Caspar  Weisz  for  the  purchase  of 
whatever  property  he  had,  and  prays  a  sale  of  all  the  property  inven- 
toried, except  that  claimed  as  paraphernal,  to  re-imburse  her. 

During  the  first  marriage  with  Gelbke,  the  defendant  kept  a  grog- 
shop, her  husband  pursuing  his  occupation  of  barber.  Both  of  them 
appear  to  have  been  industrious  and  thrifty.  They  maintained  them- 
selves and  their  family,  which  rapidly  incre«u3ed  to  four  children,  and  at 
Gelbke's  death,  there  was  some  property.  The  widow  bemoaned  her 
loss,  wringing  her  hands,  and  "  crying  and  wondering  what  she  should 
do,"  and  the  plaintiflls  interpret  that  wail  of  distress  as  an  admission 
that  she  had  nothing  to  live  on  or  to  support  her  children.  Far  from  it. 
It  was  but  the  natural  and  spontaneous  expression  of  her  sense  of 
present  loneliness  in  the  first  moments  of  widowhood.  She  recovered 
from  it,  and  married  again  in  less  than  a  year.  Shortly  after  this  second 
marriage  the  business  which  she  had  been  carrying  on  was  enlarged. 
Weisz,  the  second  husband,  was  the  driver  of  a  milk  cart  at  twenty 
dollars  a  month  for  wages.  It  is  said  he  had  saved  six  hundred  dollars, 
and  on  his  marriage  with  the  defendant,  he  quitted  his  former  occupa- 
tion, and  came  to  live  with  her.  The  plaintilSs'  theory  is  that  his  six 
hundred  dollars  was  the  foundation  of  all  future  acquisitions,  and  that 
it  was  his  Judgment  and  attention  to  business  that  opened  a  wider  field. 
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wherein  was  afterwards  reaped  the  fruits  that  form  the  subject  of 
contestation  now. 

Of  course  that,  or  the  opposite  conclusion,  Is  to  be  reached  only  by 
a  careful  survey  of  all  the  evidence.  We  shall  not  recapitulate  it  There 
are  salient  facts  developed  in  it  that  satisfy  us  that  the  statement  made 
in  the  deed  of  1856,  that  the  property  then  bought  was  paid  for  by  the 
wife  out  of  her  separate  estate,  is  the  truth. 

All  the  purchases  for  her  grocery  were  made  by  her.  She  was  the 
active  manager  of  her  business,  and  gave  personal  attention  to  its  con- 
duct It  increased  and  became  profitable.  Those  who  sold  to  her 
received  payment  from  her,  and  knew  only  her  in  the  business.  If  Cas- 
par Wei8z  had  been  the  real  owner  of  the  grocery,  or  the  furnisher  of 
its  stock,  and  the  manager  of  its  affSeiirs,  we  should  hear  more  of  him 
from  those  who  dealt  with  the  store — from  those  who  sold  to  the 
grocery  as  well  as  those  who  bought  from  it.  She  had  money.  Her 
savings  increased  rapidly.  There  is  nothing  improbable  in  her  having 
seven  hundred  dollars,  the  profits  of  her  business,  with  which  to  buy 
property.  She  bought  another  piece  of  property  during  the  year  the 
divorce  suit  was  pending,  and  a  few  days  after  its  termination,  and  paid 
for  it  The  husband  signed  the  deed  of  1856  conveying  the  property  to 
her,  in  which  was  recited  the  fact  that  the  money  was  hers. 

Can  the  present  plaintiffs  gainsay  this  declaration  in  the  deed,  to 
which  the  husband  had  put  his  hand?  If  they  were  creditors  or  forced 
heirs  of  the  testator,  there  is  no  doubt  they  could.  Were  it  otherwise, 
collusive  declarations  made  by  parties  to  an  authentic  act  would  con- 
elude  those  whose  interests  are  affected  by  them.  But  these  plaintifEs 
are  neither  creditors  nor  forced  heirs.  One  is  the  mere  executor  of  the 
will  with  no  substantial  interest  in  the  question.  The  other  two  are 
simply  subjects  of  gratuitous  bounty,  who  have  no  claim  to  any  of  the 
testator's  property  except  that  derived  from  the  will.  They  stand  in 
his  shoes.  They  are  bound  by  his  acts  and  by  his  words.  They  can- 
not  claim  as  his  that  which  he  declared  or  admitted  was  another's. 
Hebert  v.  Sage,  29  Annual,  511.    Stewart  v.  Mix,  30  Annual,  1036. 

The  conjecture  of  the  plaintifft)  is  that  he  submitted  to  having  the 
deed  taken  in  the  name  of  his  wife  because  he  had  been  indicted  for 
selling  liquor  illegally.  There  is  proof,  satisfactory  to  us,  that  the  pur- 
chase price  of  the  property  bought  at  the  first  sale,  was  the  wife's.  The 
second  purchase  was  after  the  institution  of  her  suit  for  divorce  and 
separation  of  property,  and  the  plaintifTs  have  no  claim  upon  it,  and  so 
the  lower  court  adjudged.  But  the  first  purchase  was  erroneously  de- 
creed to  belong  to  the  community. 

We  can  deal  with  only  a  part  of  the  case  now.  The  claim  of  the 
defendant  for  a  sale  of  the  property  of  the  testator,  and  a  re-imburse- 
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ment  of  alleged  paraphernal  funds  out  of  the  proceeds,  must  be  adju- 
dicated below.  The  rights  of  the  defendant  in  all  matters,  not  em- 
braced in  our  decree,  are  reserved. 

It  1b  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  1b  avoided  and  reversed,  and  that  the  property  conveyed  to  the 
defendant  by  deeds  of  October  24  1856  and  December  15, 1877  Ib  decreed 
to  be  her  individual  and  separate  property,  and  not  liable  to  be  parti- 
tioned as  a  part  of  the  succession  of  Caspar  Weisz — that  the  rights  of 
the  defendant  in  all  other  matters  set  up  in  this  suit  are  reserved — and 
that  the  cause  be  remanded  for  further  proceedings  according  to  law» 
the  plaintiffis  paying  costs  of  appeal. 


No.  7112. 
Succession  of  Eliza  P.  MAaAS. 

A  loflraoy  left  to  a  minor  flrrandchild  of  the  testator  on  condition  that  the  proDertr 
oomposini;  the  legacy  shall  remain  under  the  administration  of  the  testator's 
executor  until  the  lenratee's  majority  is  a  valid  disposition,  and  the  father  of  the 
minor,  as  natural  tutor,  has  no  rifcht  to  claim  the  administration  of  the  prop- 
erty. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot^ 

Sam.  P.  Blanc  for  executor  appellant. 

A.  &  W,  Voarhies,  Louque  db  Fernandez  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  1876,  on  the  8th  of  September,  Mrs.  Eliza  Peck 
Macias  made  a  testament,  in  and  by  which  she  named  one  Luc  Beebe  as 
the  executor  of  her  last  will,  with  seizin  of  the  whole  of  her  succession,, 
and — as  her  universal  legatee — her  granddaughter  Marie,  then  aged 
nine  years  and  a  half,  and  born  of  the'  marriage  of  her  daughter  with 
Doctor  Octave  Anfoux.  Shortly  after,  on  the  12th  of  December  and  by 
a  codicil,  she  left  to  Mrs.  Augusts  Dubuclet — besides  four  lots  of 
gpround  and  some  furniture — the  sum  of  two  thousand  dollars. 

The  testament  and  codicil  were  presented  to  the  court,  their  exe- 
cution and  registry  ordered  and  letters  testamentary  delivered  to  Luc 
Beebe. 

Mrs.  Macias  died  in  January  1877 ;  Mrs.  Anfoux  died  before  her 
mother,  divorced  from  her  husband.  At  the  death  of  her  grandmother,. 
Marie  who — until  then — ^had  been  in  the  custody  of  said  deceased — 
passed  into  that  of  her  father,  who  was  confirmed  as  her  natural  tutor, 
and  who — ^in  that  capacity — contends  that  there  is  no  necessity  to  sub- 
ject the  estate  of  Mrs.  Macias  to  the  costs  of  an  administration,  daims- 
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to  be  put  in  possession  of  said  estate  and  to  administer  the  saniie  as 
tutor  of  his  child. 

From  the  allegations  and  prayer  of  the  tutor's  petitioa,  the  objeet 
of  his  action  is  to  recover  the  legacy  made  by  Mrs.  Macias  to  her 
grandchild,  to  enforce  the  right  acquired  by  the  latter,  under  a  testa- 
ment, the  execution  of  every  clause  of  which  is  ordered  by  the  decree  of 
a  competent  court,  and  one  of  those  clauses  directs  that  the  whole  of 
the  tutrix's  estate  shall  be  administered  by  the  executor  of  her  will, 
without  the  intervention  of  any  body  else,  until  the  majority  of  her 
granddaughter  and  universal  legatee. 

The  tutrix  could  have  disposed  in  favor  of  any  one,  and  deprived 
her  descendant  of  two  thirds  of  her  estate,  and — it  may  be — would  have 
done  so,  had  she  imagined  that  the  condition  attached  to  her  donation 
•could  not  be  sanctioned  by  the  courts  of  the  State,  and  that — against 
her  manifested  will — her  estate  would  pass  into  the  hands  of  her  son- 
in-law,  as  tutor  of  her  legatee.  This  it  was  her  declared  intention  to 
prevent,  for  she  expressly  enjoins  that  Dr.  Anfoux,  who — as  her  debtor- 
then  held  and  still  holds  more  than  the  legitimate  portion  of  which  she 
could  not  have  disposed  to  the  prejudice  of  her  granddaughter,  shall 
be  excluded  from  any  participation  in  the  affairs  of  her  succession. 

A  conditional  legacy — when  the  conditions  imposed  by  the  testator 
are  neither  impossible  nor  reprobated  by  law — must  and  can  be  ae- 
cepted  by  or  for  the  legatee  but  in  accordance  with  the  terms  of  the 
will.  Whether  of  age  or  under  age,  the  legatee  cannot  be  allowed  to 
divide  his  acceptance,  to  take  the  donation  and  repudiate  the  condi- 
tions on  which  it  was  made,  or  take  it  on  conditions  which  differ  from 
those  fixed  by  the  donor.    He  must  accept  it  as  it  is,  or  reject  it. 

C.  C.  986  (980)— 1016  (1009)— 976  (971). 

The  condition  of  the  donation  made  by  the  testatrix  is  that  what- 
ever she  left  to  her  granddaughter,  shall — until  her  legatee's  majority, 
be  administered  by  the  executor  of  her  will.  That  is  not  an  impossible 
condition.  Is  it  one  reprobated  by  our  legislation  ?  It  is  not,  and  no 
reason  can  be  suggested  why  it  should  be  reprobated.  Those  who — ^by 
their  labor,  frugality  or  otherwise — acquire  an  estate,  should  not  be  re- 
stricted in  the  undeniable  privilege  which  they  have  of  disposing  of  that 
estate  as  they  please,  and  so«as  to  gratify  their  affections,  hatreds  or 
caprice.  Those  who  have  no  right  to  claim  that  which  is  tendered  to 
them  as  a  favor,  as  a  testimonial  of  friendsliip  or  esteem,  should  not  be 
permitted  to  accept  the  favor  and  disregard  any  legal  conditions  on 
which  it  was  tendered. 

In  this  instance,  the  testatrix  named  her  universal  legatee,  gave  her 
less  a  fraction — all  that  she  left  The  title  to  what  she  thus  gave  vested 
in  the  legatee  from  the  date  of  her  death,  and— had  she  died  after  her 
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grandmother — that  title  wouM  have  passed  to  the  legal  represeatativeR 
of  the  legatee.  The  oonditlon  imposed  by  a  clause  of  the  will,  and  it 
does  Dot  appear  to  be  an  extravagant  one,  is  that  said  legacy  be  not 
placed  under  the  control  of  one  wlio  was  the  debtor  of  the  testatrix, 
who  dispu:e<l  the  validity  of  her  claim  against  him,  and  who — now — 
owes  to  his  child  and  wari  that  <lispute  1  claim,  which  forms  the  largest 
part  of  the  grandmother's  donation.  The  clause  referred  to  merely 
suspends,  until  the  minor  attains  the  age  of  majority,  the  delivery  of 
what  she  has  already  acquired  under  the  approved  and  registered  will 
of  her  ancestor. 

In  Clague's  widow  vs.  Clague's  executors,  reported  in  the  13th  L.  p. 
6,  our  esteemed  predecessors,  held  that  "  a  disposition  by  which  the 
property  of  the  estate  was  to  remain  in  the  hands  of  the  executor  until 
the  majority  of  the  tostatv^r's  children  and  legatees,  was  a  ftdei  com- 
missum,  because  then  the  executorship  expired  at  the  end  of  the  year^ 
reckoning  from  the  commencement  of  the  seizin,  and  the  testator  had 
not  the  power  to  exten  1  the  period  fixed  for  its  termination. 

The  law  now  provides  that  "  executors  shall  continue  in  office  until 
the  estate  be  wound  up,  and — in  this  instance — Mrs.  Macias  has  merely 
postponed  the  delivery,  until  her  grandchild's  majority,  of  the  legacy 
of  nearly  the  whole  of  her  estate,  to  the  absolute  ownership  and  entire 
revenues  of  which  her  legatee  is  actually  entitled,  and  has  been  entitled 
from  the  death  of  the  testatrix. 

That  disposition  does  in  no  way — change  the  order  of  inheritance^ 
create  a  new  tenure  of  property,  tie  up  an  estate  in  perpetuity,  place  it 
for  any  length  of  time  out  of  the  reach  of  any  legal  alienation,  vest  a 
title  in  one,  the  beneficiary  interest  in  another ;  and  as — thereby — no 
donee  or  legatee  is  charged  to  preserve  until  death  and  then  return  any 
thing  to  another,  or  given  any  right  which  is  to  pass  to  any  other  at  a 
specified  period  or  upon  a  specified  condition — and,  in  as  much  also  as 
by  its  terms,  the  testatrix  merely  provided  that  the  legacy,  which  is  a 
part  of  her  unsettled  estate,  should — as  the  estate  itself — be  left  in  the 
hands  of  an  agent  selected  by  her,  recognized  by  our  laws,  qualified  un- 
der the  decree-  of  a  competent  court,  that  disposition — Ignored  but  as 
yet  nnassalled — has  none  of  the  elements  which  constitute  either  a  sub- 
stitution or  ftdei  commissum,  and — by  Inference — seems  to  be  author- 
ized by  the  article  of  the  Ck>de  which  Indefinitely  extends  the  duration 
of  the  executorship,  and  that  which  declares  that "  a  father  or  other  as- 
cendant can  order— by  his  will— that  ho'partltlon  shall  be  made  among 
his  minor  children  or  minor  grandchildren  during  their  minority,"  in 
order— doubtless — to  protect  the  Inheritance  against  the  errors  or  mis- 
fortunes of  a  tutor's  administration,  and  to  more  effectually  secure  the 
BuccesBlon  to  the  heirs  or  legatee.     0.  C.  1301  (1224)  1373. 
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Those  reasons  dispense  us  from  discussing  the  other  questions 
raised  by  the  parties'  counsel.  We,  however,  consider  It  advisable  to 
state  that  the  clause  of  Mrs.  Macias'  will  which  excludes,  from  any  par- 
ticipation in  her  affairs,  the  father  of  her  universal  legatee,  can  not  pre- 
vent him  from  supervising  as  tutor — unless  his  pretended  incapacity  be 
judicially  ascertained  and  declared — that  branch  of  the  executor's  ad- 
ministration which  relates  to  the  interest  of  the  minor  in  the  succession 
of  her  grandmother ;  and—to  guard  said  interest — he  can,  if  necessary, 
require  from  the  executor  new  and  additional  security  for  the  faithful 
performance  of  his  duties,  and  as  often  as  the  law  prescribes.  R.  C.  C. 
1673. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgmenl 
appealed  from  is  anuUed,  avoided  and  reversed,  and  plaintiffs  demand 
rejected  at  his  costs  in  both  courts. 

Rehearing  refused. 
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[106   607|         rphe  debts  of  the  suooesslon  of  a  deoeaaed  person  mast  be  paid  In  preference  to  the 

debts  of  the  deceased. 

In  determining  the  amount  to  be  allowed  to  an  attorney  for  professional  servioes 
in  behalf  of  a  succession  the  court  will  be  ffuided  by  the  extent  and  character  of 
the  services  rendered,  and  also  by  the  size  and  value  of  the  succession. 

An  executor  who  administers  a  succession  which  has  already  been  partially  admin- 
istered, can  only  claim  a  commission  proportioned  to  his  services.  The  faet 
that  his  predecessor  in  the  administration  received  no  commission  vrill  not 
entitle  him  to  make  any  additional  claim. 

An  executor  is  entitled  to  a  commission  of  five  per  cent  on  any  sum  not  embraced 
in  the  inventory  and  actually  collected  by  him. 

An  executor  in  fllinff  his  account  has  no  right  to  reserve  an  amount  in  blank  for 
discharging  the  necessary  remaining  expenses  of  closing  the  succession. 

A  FPEAL  from  the  Parish  Court  of  Rapides.    Clements^  J, 

B,  J,  Bowman  for  executor  and  appellee. 

Jos,  G,  White,  A.  Caeahat,  B,  F,  Jonas,  Breaux,  Fenner  db  HaU^  Mer- 
rick, Bace  dt  Foster  for  opponents  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DeBlang,  J.,  and  on  the  rehearing  by  Spencer,  J. 

DeBlanc,  J.  J.  M.  Weils,  Junior,  the  public  administrator  of  the  par- 
ish of  Rapides,  took  charge — ^as  executor — of  the  succession  of  Stephen 
Duncan  Linton,  since  the  7th  of  July  1873.  The  only  property  of  any 
value  then  owned  by  the  succession  and  with  which  he  has  had  aqy 
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tblng  to  do,  was  a  plantation  appraised  in  1870  at  324,000— in  1875,  at 
318,000,  and  which — oq  the  17th  of  March  1877— was  sold  at  public 
adction  lor  35500.  Before  1873,  the  succession  of  Linton  was  undet  the 
administration  of  O.  EL  Hawley,  the  then  public  administrator  of  the 
parish  of  Bapides. 

'On  the  9th  of  April  1877,  Wells  flled-^as  executor  of  said  suc- 
cession— a  provisional  account  of  his  administration,  and  the  State 
National  Bank  and  Charles  Fenner  oppose  the  allowance  of  nine  of  the 
items  therein  charged  against  said  succession,  to  wit : 

1.  Two  different  commissions  of  five  per  cent  each,  claimed  by  the 
•executor,  one  computed  on  318,000,  the  amount  of  the  inventory  of  1975, 
the  other  on  3600,  the  amount  of  rents  which  he  alleges  that  he  has  col- 
lected. 

2.  Four  accounts  of  B.  J.  Bowman — an  attorney  at  law,  aggregat- 
ing 32000,  for  professional  services. 

3.  A  fee  of  3600  acknowledged  by  the  executor  as  due  to  R  P. 
Hunter,  and  transferred  by  the  latter  to  William  Grant. 

4.  A  claim  of  3300  of  Bace,  Foster  &  Merrick,  for  services  in  a 
iederal  court,  and 

5.  A  charge  in  blank  for  unforeseen  expenses. 

The  opponents  are  creditors  of  the  estate  for  more  than  one 
hundred  thousand  dollars,  and  they  complain  that  out  of  36100,  the  en- 
tire amount  to  be  distributed,  the  executor  proposes  to  retain  for  him- 
self and  to  pay  to  his  attorneys  the  sum  of  34430,  leaving  to  be  divived 
among  themselves  and  others  a  balance  of  31670. 

This  court  has,  long  since.  Justly  held  **  that  the  debts  of  a  succes- 
sion, like  those  of  a  ceding  debtor,  are  of  a  higher  dignity,  and  are  to  be 
paid  before  those  of  the  deceased,  or.  of  the  insolvent  As  to  them,  it 
is  not  merely  a  question  of  privilege :  the  services  nominally  rendered 
to  the  estate  are,  in  reality,  rendered  to  the  heirs  and  creditors  them- 

3M.864. 

It  is  always — ^for  a  court — a  delicate  task  to  fix  the  disputed  value 
of  an  attorney's  compensation.  In  this  instance,  it  is  as  difficult  as 
delicate — ^for,  the  evidence  shows  that  the  professional  services,  for 
whicii  the  compensation  is  claimed,  have  inured  to  the  benefit  of  the 
succession,  and  that  they  are  worth  the  amount  allowed  by  the  lower 
oburt;  but  the  evidence  also  shows  that — if  allowed  in  full — ^the  fees 
and  commissions  carried  in  the  provisional  account  would  absorb  more 
than  two  thirds  of  the  entire  assets  of  the  succession. 

In  12feb  B.  4H  Judge  Martin— the  organ  of  the  court-Hsald  :  "  The 
labor  of  an  attiomey  ought  to  be  rewarded  according  to  its  nature,  ex- 
tent»  aad  the  degree  of  skill  and  care  it  demands.    The  care  is  certainly 
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inoreased  by  the  value  of  the  estate,  eta"  We  consider— 4»  did  our 
predecessors — that,  in  matters  concerning  successions — where  there  is 
no  hope  of  recovery  beyond  what  the  deceased  has  left,  when  the  ques- 
tlon  is  less  what  is  due  than  what  can  be  paid,  the  attorney's  fee  should 
be  measured  to  the  proportions  of  the  estate. 

The  succession  of  Linton  appears  to  be  more  than  twenty  times  in- 
solvent, and — we  are  bound  to  presume — was  completely  insolvent  from 
the  day  on  which  it  was  opened.  It  is  and  ever  was  the  property  of  its* 
creditors.  This  being  conceded,  to  do  what  he  has  done,  to  secure  for 
them  a  sum  of  $5500,  what  is  it  reasonable  to  believe  that  thoae  credit- 
ors would  have  been  disposed  to  offer  and  allow  to  Mr.  Bowman  ? 

The  plantation  and  the  rent  due  for  the  same  composed  the  whole 
succession  of  Linton,  and  that  plantation  had  passed  from  its  posses- 
sion. To  recover  that  property,  a  suit  had  become  necessary,  and  that 
suit  was  conducted  by  Mr.  Bowman  in  the  district  and  Supreme  GourC 
Without  his  efforts  and  his  services,  the  succession  would  have  beesk 
composed  of  exclusively  debts  and  charges. 

Under  these  circumstances — when,  so  far  as  we  are  informed,  the 
whole  of  the  troubles  and  labors  of  that  litigation  devolved  on  the  at- 
torney, is  it  probable  that  he  would  have  been  offered  or  would  have  ac- 
cepted less  than  one  third  of  whatever  he  would  secure  for  the  succes- 
sion? His  efforts  were  successful,  and  we  consider  that — for  all  th& 
services  which  he  has  rendered  to  said  estate,  up  to  the  time  when  thia 
appeal  was  submitted  to  this  court,  he  is  entitled  to  one  third  of  the  as- 
sets which  were  realized  by  his  industry — that  is  one  third  of  S5500. 

This  view  dispenses  us  from  discussing  whether  the  succession  ia 
or  is  not  liable  for  the  other  claims  of  said  attorney,  as,  under  any 
circumstances,  it  would  be  inequitable  to  allow  him  less  than  we  pro- 
pose to  do,  for  those  services  which— it  is  admitted — have  been  render- 
ed to  and  are  chargeable  to  the  estate. 

The  cause  which  induces  us  to  reduce  Mr  Bowman's  fees,  justifiea 
the  reduction  of  that  of  Messra  Race,  Foster  &  Merrick,  from  $300  to 
$250.  As  to  Mr.  Hunter's  claim,  it  was  already  partly  disallowed,  and 
we  leave  it  as  fixed  by  the  parish  court. 

The  succession  of  Linton  was  opened  in  1867,  and  it  was  in  July 
1873  that  Wells  took  charge  of  the  same.  It  had  then  been  partially^ 
administered  by  Hawley ;  the  inventories  were  made,  suit  had  beea 
brought,  and  it  is  evident  that — at  that  date — at  least  one  half  of  what 
was  to  be  done  to  settle  the  succession  of  Linton  had  been  accomplished,, 
and  it  matters  not  whether  Hawley  did  or  did  not  receive  any  commis- 
sion :  his  successor's  administration  was  a  fractional  one,  and  he  can 
justly  daim  but  a  commission  proportionate  to  his  services,  and  that 
is--at  most— two  and  a  half  per  cent  on  the  inventory  of  1875,  or  $450l 
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The  Code  so  expressly  provides  and  this  court  has  thus  invariably  held. 
R.  C.  C.  1060— laOl— 5  N.  8.  229.    1  K.  R  400,  8  A.  624-4th  A.  886. 

As  to  the  rent  of  six  hundred  dollars,  no  mention  of  it  is  made  in 
either  of  the  inventories,  and  presuming— as  we  do — that  it  was  collect- 
ed by  Wells,  we  are  of  the  opinion  that  he  is  entitled  to  a  commission 
of  five  per  cent  thereon. 

Were  it  not  that  the  succession  of  Linton  is  absolutely  insolvent — 
that  it  appears  to  have  been  renounced  by  his  heirs,  and  that  the  parties 
to  this  controversy  have  placed  before  us  an  admission  that,  since  July 
1873,  it  has  been  administered  upon  by  Wells,  in  his  capacity  as  publio 
administrator  of  the  parish  of  Rapides — we  would  have,  under  his  own 
pleadings  and  according  to  the  views  expressed  in  the  matter  of  the 
succession  of  Francois  Boug^re,  lately  decided  by  ourselves,  reduced 
his  commission  to  one  half  of  that  of  a  dative  executor ;  but  we  are 
precluded  from  doing  so,  by  the  aforesaid  admission  and  the  uncontra- 
dicted presumption  that  the  estate  of  Linton  is  vacant. 

The  opposition  to  item  No.  29  of  the  account  cannot  be  sustained. 
That  item,  though  in  blank,  provides  for  exclusively  the  costs  of  filing 
and  homologating  the  account  The  amount  of  those  costs  is  fixed  by 
law,  and,  as  that  amount  was  not  and  could  not  have  been  positively 
and  correctly  ascertained  when  the  tableau  of  intended  distribution  was 
deposited  in  court,  the  creditors'  right  can — in  no  way — be  affected  by 
the  mere  mention  that — whatever  they  may  be — they  will  have  to  be 
deducted  from  and  paid  out  of  the  funds  to  be  distributed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  is  amended,  and  that  in  lieu  of  the  several  amounts 
to  them  allowed  in  the  provisional  account  filed  by  J.  M.  Wells,  Junior^ 
as  executor  of  Stephen  Duncan  Linton,  R  J.  Bowman  is  hereby  allowed 
eighteen  hundred  thirty-three  dollars  and  thirty-three  and  one  third 
cents — Race,  Foster  &  Merrick  two  hundred  and  fifty  dollars— and 
said  Wells  four  hundred  and  eighty  dollars. 

It  is  further  ordered,  adjudged  and  decreed  that — as  amended — the 
judgment  of  the  lower  court  is  affirmed  :  the  costs  of  the  appeal  to  be 
paid  in  soUdo  by  the  said  J.  M.  Wells,  Junior— R  J.  Bowman,  Raoe» 
Foster  &  Merrick  and  William  Grant. 

The  Chief  Justice  recused  himself  in  this  cause,  having  been  of 
counseL 


Ok  Reheariko. 

Spencer,  J.  The  rehearing  in  this  case  was  granted  in  order  to  re- 
consider the  allowances  made  by  us  for  attorneys'  fees. 

The  evidence  shows  that  the  estate  consisted  uniquely  of  the  plan- 
tation, for  the  recovery  of  which  the  attorneys'  fees  are  claimed. 


81    ImI 
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Am  the  attornejB  would,  have  reoelyed  absolutely  nothiog  had  their 
efforts  failed,  we  do  aot  believe  any  attorney  in  good  praotloe  would  on- 
der  theae  pondltiona  have  undertaken  the  litigation  in  proepeot  at  a  leea 
per  centum  than  we  have  aUowed. 

We  Bee  no  reason  to  modify  our  former  opinipn  and  decree  herein^ 
and  it  is  ordered  that  the  sum  remain  undisturbed. 


Ko.70i5. 
Mbs.  Elise  Labauvb  vs.  Henbt  R  Slack,  Executob. 

When  the  heirs  are  either  present  or  represented  In  the  State,  it  is  necessary  to  join* 

tl^em  with  the  exeoutor,  as  parties  to  an  h7t>o(theoarr  action.   In  such  oaae  th» 

executor  alone  is  not  capable  of  standing  in  ja<}ffipent. 
A  proceeding  In  execution  of  a  judgment  of  this  court  which  is  not  in  conformity 

with  the  terms  of  the  judgment,  may  be  enjoined. 
In  an  hypothecary  action  a«rainst  a  third  possessor  who  is  not  the  judffment  debtor^ 

no  other  property  is  liable  to  seizure  but  that  on  which  themortaaffe  rests. 
A  judgment  a^ralnst  defendants  not  lesally  capable  of  standing  in  judirment  is*- 

nullity,  and  can  not  be  pleaded  as  re§  adiudicata, 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J. 

Barrow  A  Fope  for  plaintiff  and  appellee. 

Samuel  MaUhewi^  and  Merrick^  Race  A  Fo%Ur  for  Joseph  Woolfolk^ 
appellant. 

•  The  opinion  of  the  court  was  delivered  by  Mabb,  J.,  on  the  original 
hearing,  and  on  the  application  for  a  rehearing  by  Spbnceb,  J. 

Mabb,  J.  Zenon  Labauve  recovered  two  judgments  against  Mrs. 
Einily  Woolfolk,  and  against  her  son  Joseph  B.  Woolfolk  for  one  half 
the  amount  in  each  case,  which  were  inacribed  August,  1866,  as  Judidalt 
mortgages  against  their  real  property  in  Iberville  parish.  In  Septem- 
ber following  Joseph  sold  to  his  brother,  Austin  IWoolfolk,  Jr.,  his  undi- 
vided interest,  as  one  of  the  heirs  of  their  father,  Austin  Woolfolk,  Sr., 
and  of  their  brother  Samuel,  being  nineteen  one  hundred  and  sixtiethB- 
of  a  plantation  and  three  separate  parcels  of  land  in  Iberville.  This  un- 
divided interest,  therefore,  went  into  the  ownership  of  Austin  Woolfolk 
subject  to  the  two  judicial  mortgages  wHlch  rested  upon  it  for  Joseph's- 
half  of  the  two  judgments  in  favor  of  Labauve. 

Joseph  B.  Woolfolk  was  adjudicated  a  bankrupt ;  and  on  the  32d 
June,  1869,  he  was  finally  discharged  from  debts  and  liabilities  exist- 
ing on  the  29th  February,  1868.  This  terminated  his  personal  liability  oft 
the  two  ludgments. 

In  Augu^tt  1869,  on  ttie^  peUtion  fll^  lOtli  June.  1869»  h^m^  Wool^ 
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f6lk  and  his  sisters  Sarah  and  LouiaiaDa  obtained  a  judgment  in  the 
parish  court  asrainst  their  mother,  Mrs.  Emily  Woolfolk,  decreeing  a 
partition,  and  a  sale  for  partition,  of  the  property  of  the  succession  of 
Austin  Woolfolk,  Sr.  Joseph  Woolfolk  was  not  a  party  to  this  suit ; 
nor  does  there  seem  to  have  been  any  occasicn  for  making  him  a  party, 
since  four  years  before  he  had  sold  his  entire  interest  in  the  property  to 
his  brother  Austin ;  and  if  he  had  any  pecuniary  rights  in  the  succession 
or  against  any  person  whomsoever,  prior  to  the  29th  February,  1868,  they 
passed  to  and  vested  in  his  assignee  in  bankruptcy ;  and  he  had  not  the 
legal  capacity  to  assert  or  to  enforce  them. 

Certain  creditors  of  Mrs.  Emily  Woolfolk  lEtervered  acd  opposed 
the  sale,  and  arrested  it  by  injunction.  The  case  came  before  this  court, 
in  1870,  on  the  appeal  of  the  Woolfolk  heirs  from  the  Judgment  over- 
ruling their  motion  to  dissolve  the  injunction.  This  appeal  was  dis- 
missed on  the  ground  that  the  Judgment  was  interlocutory :  22  An.  206. 
The  case  having  been  remanded  to  the  parish  court,  the  heirs  excepted 
to  the  jurisdiction  of  that  court  to  entertain  the  intervention  of  the 
creditors;  and  the  judgment  of  the  parish  court  maintaining  the  excep- 
tion was  atermed  by  this  court.    24  An.  282. 

Meantime  Zenon  Labauve  died ;  and  Mrs.  Elise  Labauve,  widow 
and  usufructuary,  brought  suit  in  the  district  court  to  annul  the  judg- 
ment of  partition,  and  she  enjoined  the  sale.  This  case  terminated  in 
May,  1874,  by  a  decree  of  this  court,  atfirming  the  judgment  of  the  dis- 
trict court  which  dismissed  the  suit,  and  dissolved  the  injunction  with 
$550  damages.  26  An.  440.  There  being  no  longer  any  obstacle  to  the 
execution  of  the  judgment  of  the  parish  court  in  the  partition  suit,  the 
property  was  sold  at  public  auction,  on  the  3d  December,  1874. 

It  may  as  well  be  stated  here  that  Mrs.  Labauve,  Hernandez,  and 
others,  creditors  of  Mrs.  Emily  Woolfolk,  intervened  in  the  parish  court, 
and  opposed  the  homologation  of  the  partition.  We  were  of  opinion 
that  the  parish  court  was  without  jurisdiction  of  the  partition  suit,  and 
that  the  proceedings  were  void  ab  initio,  because  the  succession  of 
Woolfolk  bad  been  closed  before  that  suit  was  brought ;  and  the  judg- 
ment dismissing  the  intervention  and  opposition  of  the  creditors  was 
reversed.  On  rehearing,  we  saw  no  reason  to  change  that  opinion;  but 
a  more  careful  examination  of  the  record  showed  that  there  was  no 
proceeding  pending  to  homologate  the  parti ti^m,  at  the  time  these 
creditors  intervened;  and  our  final  decree  dismissed  their  intervention 
and  opposition  as  in  case  of  nonsuit.    80  An.  140. 

In  1871  Austin  Woolfolk,  Jr.,  died,  leaving  a  last  will  by  which,  re- 
serving to  his  mother  her  portion  as  forced  heir,  one  third,  be  gave  one 
half  the  residue  of  his  succession  to  his  brother  Joseph,  and  the  other 
half,  in  c  qual  portions,  to  his  sisters  Sarah  and  Louisiana.    That  is :  to 
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the  mother,  one  third:  to  Joseph,  one  third,  and  to  Saraband  Louisiana, 
each,  one  sixth.  At  the  sale  for  partition  the  entire  real  property  in 
Iberville,  which  belonged  in  common  to  the  three  surviving  Woolfolk 
heirs  and  their  mother,  was  adjudicated  to  Joseph  and  his  two  sisters 
in  equal  undivided  portions. 

In  July,  1874,  shortly  after  the  decision  reported  in  26  An.  440,  MrSw 
Labauve  brought  suit  against  Henry  R  Slack,  testamentary  executor  of 
Austin  Woolfolk,  Jr.,  to  subject  to  the  two  judicial  mortgages  already 
mentioned  the  nineteen  one  hundred  and  sixtieths  sold  by  Joseph  to 
Austin  Woolfolk  in  1865. 

Slack  plead  the  bankruptcy  of  Joseph  and  his  discharge  as  an  ex- 
tinguishment of  the  judgments :  that  the  suit  was  an  attempt  to  hold 
Joseph  personally  liable  notwithstanding  his  discharge;  and  that  it 
was  without  legal  foundation.  Joseph  intervened  and  adopted  the 
defenses  set  up  by  Slack  ;  and  he  plead  other  matter,  which  need  not 

ft 

now  be  noticed  further  than  to  say  that  it  constituted  no  defense  to  the 
action. 

From  the  judgment  of  the  district  court  rejecting  her  demand 
Mrs.  Labauve  appealed  ;  and  this  court  reversed  the  judgment  of  the 
district  court,  and  decreed  that  the  property  be  seized  and  sold,  and  the 
proceeds  applied  to  the  two  judgments  in  favor  of  Labauve.  28  An. 
296. 

Oq  this  decree  a  writ  issued  commanding  the  sheriff  to  seize  and 
sell  "  nineteen  one  hundre  1  and  sixteenth  parts,"  19-116,  of  the  planta- 
tion and  the  three  parcels  of  land,  of  which  Austin  Woolfolk  had  owned 
nineteen  one  hundred  and  sixtieths  by  purchase  frond  Joseph,  and  the 
like  quantity  in  his  owu  right  as  one  of  the  heirs  of  his  father  and 
brother.  The  sheriff  made  the  seizure  in  accordance  with  the  writ,  and 
advertised  the  property  for  sale  on  the  2d  September,  1876.  On  the  Ist 
September,  this  suit  was  brought  by  Joseph  B.  Woolfolk,  Louisiana  T. 
Woolfolk,  joined  (ini  assisted  by  her  husband,  Henry  R.  Slack,  all  resid- 
ing in  Iberville  parish,  and  Sarah  J.  Woolfolk,  joined  and  assisted  by 
her  husband  William  H.  Simrall,  residing  in  the  parish  of  PointeCoup^ 
to  enjoin  the  sale.  The  injunction  was  granted  on  that  day ;  and  on 
the  same  day,  1st  September,  as  is  stated  in  the  return,  the  sheriff,  by 
order  of  the  attorneys  of  Mrs.  Labauve,  released  the  seizure,  and  re- 
turned the  writ  unsatisfied. 

The  petition  charges,  substantially  :  That  Mrs.  Labauve  bad  made 
herself  a  party  to  the  partition  suit  by  her  several  interventions  and  in- 
junctions: that  she  is  bound  by  the  proceedings;  and  that  they  con- 
stitute res  adjudicata  agains:  her. 

That  the  sale  at  wliich  petitioners  purchased  was  a  public  judicial 
sale,  by  which  pre-existing  mortgages  were  extinguished  as  against  the 
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property,  and  transferred  to  the  proceeds-.  That  petitioners  have  al- 
ways been  ready  and  willing  to  pay  to  Mrs.  Labauve  the  proportion  of 
the  proceeds  due  to  the  mortgage  held  by  her,  which  had  never  been  de- 
manded ;  and  that  they  now  tender  the  amount  to  her. 

That  Sarah  and  Louisiana  were  never  parties  to  the  suit  of  Mrs. 
Labauve  v.  Slack,  Executor  ;  and  they  are  not  bound  by  the  judgment 
rendered  therein  ;  and  that  Mrs.  Labauve  has  no  Judgment  of  the 
Supreme  Court  authorizing  the  order  of  seizure  and  sale  which  she 
caused  to  issue,  by  virtue  of  which  the  sherifF  has  seized  and  adver- 
tised their  property  for  sale. 

The  prayer  is  for  an  injunction  restraining  and  prohibiting  Mrs. 
Labauve  and  the  sheriff  from  further  proceeding  to  execute  "  the  order 
of  seizure  and  sale,  by  virtue  of  which  he  has  seized  and  advertised 
for  sale  nineteen  one  hundred  and  sixteenths  undivided  parts  of  pe- 
titioner's property  on  the  2d  September,  1876." 

Petitioners  also  pray  that  all  mortgages  existing  on  the  property  at 
the  date  of  the  partition  sale,  3d  December,  1874,  resulting  from  the 
judgments  of  Zenon  Labauve  against  Emily  Woolfoll^  and  Joseph  B. 
Woolfollc,  be  decreed  to  be  extinguished  and  no  longer  existing  against 
the  property  of  petitioners'  purchased  at  the  partition  sale  ;  and  that 
they  be  canceled  and  erased. 

Mr3.  Labauve  excepted  on  four  grounds  : 

1.  That  all  the  matters  set  up  against  the  execution  of  the  judg- 
ment in  the  suit  of  Labauve  v.  Slack  could  have  been  and  were  made 
grounds  of  deense ;  and  can  not  now  be  plead  as  grounds  of  injunc- 
tion. 

2.  That  the  judgment  in  the  suit  against  Slack  is  res  adjudiccUa 
against  all  the  parties,  they  all  being  represented  by  him  as  ^executor. 

8.  That  the  petition  asks  the  court  to  enjoin  a  judgment  of  the 
Supreme  Court. 

4.  That  the  seizure  of  more  than  the  interest  ^f  the  mortgage 
debtor  is  no  ground  for  these  parties  to  enjoin  the  sale  and  execution, 
much  less  for  that  portion  covered  by  the  mortgage. 

The  exception  concludes  with  a  prayer  for  the  dissolution  of  the  in- 
junction, with  twenty  per  cent  general  damages,  ten  per  cent  interest, 
and  five  hundred  dollars  special  damages  for  attorney's  fees. 

The  judgment  of  the  district  court  overruled  the  exception  as  to 
Sarah  and  Louisiana,  but  maintained  it,  and  dissolved  the  injunction  as 
to  Joseph  Woolfolk,  with  fifty  dollars  damages.  He  appealed  :  and  Mrs. 
Labauve  prays  in  her  answer  that  the  judgment  appealed  from  be  so 
amended  as  to  allow  her  twenty  per  cent  damages,  and  $500  for  at- 
torney's fees,  as  claimed  in  the  exception. 

We  do  not  find  in  the  transcript  any  reasons  assigned  by  the  dis- 
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triot  Judge  for  this  Judgment.  As  no  appeal  was  taken  from  the  Judg- 
ment as  to  Sarah  and  Louisiana,  we  have  no  power  to  review  it ;  and 
our  inquiry  must  be  limited  to  the  Judgment  against  Joseph  Woolfolfc. 

FiBST.  As  to  the  first  ground  of  exception,  it  suffices  to  say  thdt 
the  want  of  proper  parties  was  not  plead  in  the  suit  against  Slack,  ex* 
ecutor ;  nor  does  it  in  any  way  appear  tliat  this  defense  was  broug^bt  to 
the  notice  of  the  oourt  or  passed  upon  by  the  court. 

Sboond.  As  to  the  second  ground :  the  suit  of  Labauve  ▼.  EHaok, 
executor,  was  an  hypothecary  action,  a  real  action.  0.  P.  art  4, 41.  4S, 
61,  62,  68.  Elwyn  v.  Jackson,  U  La.  413, 414 ;  and  neither  hi  the  hy- 
pothecary action,  nor  in  any  other  real  action,  does  the  testamentary 
executor  represent  the  heirs  who  are  present  or  represented  in  the 
State.  He  is  without  legal  capacity  to  stand  in  Judgment  alone  in  a 
real  action  if  the  heirs  are  either  present  or  represented  in  the  State ; 
and  all  the  heirs  present  or  represented  must  be  Joined  with  the  execu- 
tor as  defendants.  C.  P.  art  123  ;  Cronan  v.  Executors  of  McDonogh, 
9  An.  802. 

Thibd.  As  to  the  third  ground:  The  decree  of  the  Supreme 
Oourt  ordered  to  be  seized  and  sold  nineteen  one  hundred  and  sixtieths. 
The  writ  did  not  conform  to  the  decree.  It  commanded  the  sheriflT  to 
seize  and  sell  nineteen  one  hundred  and  sixteenths  ;  and  he  followed  the 
writ  in  the  seizure  and  advertisement  The  petition  did  not  ask  the 
court  to  enjoin  the  decree  of  the  Supreme  Oourt ;  it  asked  for  an  in- 
junction against  further  proceediDg  under  the  writ  and  seizure. 

Fourth.  As  to  the  fourth  ground  :  under  a  Jleri  facias,  any  prop- 
erty of  the  Judgment  debtor  not  exempt  by  law  may  be  seized.  If  the 
sheriff  should  make  an  excessive  seizure,  the  defendant  might  be  re- 
lieved, and  the  seizure  reduced  on  motion,  and  pn^per  showing  to  the 
court  from  which  the  writ  issued.  If  the  property  of  a  third  person 
should  be  seized  under  the  writ,  he  might  enjoin.  In  the  hypothecary 
action,  where  the  owner  or  possessor  of  the  incumbered  property  is  not 
the  Judgment  debtor,  he  is  not  personally  liable.  The  decree  declar- 
ing the  property  subject,  and  ordering  it  to  be  seized  Is  a  decree  in  rem 
against  the  specific  property.  The  owner  or  possessor  is  called,  in  legal 
parlance,  the  "  Third  Possessor."  No  other  property  is  liable  but  that 
on  which  the  mortgage  rests ;  and  if  the  writ  commands  the  seizure 
and  sale  of  any  other  property  of  the  third  possessor  than  that  decreed 
to  be  subject  to  the  mortgage,  the  third  possessor,  like  any  other  third 
person,  may  protect  himself  by  injunction. 

As  the  seizure  was  released  and  the  writ  returned  by  order  of  ^e 
seizing  creditor  on  the  day  the  injunction  was  granted,  the  day  before 
that  fixed  for  the  sale,  the  injunction  could  not  have  caused  any  dam- 
age whatever.    The  injunction  simply  arrests  further  proceeding  under 
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the  writ  abtU  tbe  alleged  oaoses  of  injuoetion  oan  be  heard  and  de- 
twmloed.  It  does  not  operate  a  release  of  the  seisure,  nor  does  it  re- 
quire a  return  of  the  writ.  On  the  oontrary,  while  the  sheriff  is  bound 
to  desist  from  further  proceeding,  he  is  also  bound  to  retain  the  writ^ 
and  to  hold  the  property  under  seizure  until  the  injunction  is  finally 
disposed  of.  In  tl>e  event  of  its  dissolution  he  must  complete  the  exe- 
cution by  prooeeding  to  sell  the  property  seised,  as  commanded  by  the 
writ  The  order  of  the  seizing  creditor,  to  release  the  seizure  and  re- 
turn the  writ,  oan  not  be  construed  otherwise  than  as  a  confession  of  the 
eiistenoe  of  legal  cause  for  arresting  the  execution,  and  the  consequent 
abandonment  of  the  entire  proceeding  under  the  writ  The  court  erred,, 
therefore,  in  awarding  damages  against  the  appellant. 

As  Austin  Woolfolk  was  not  the  judgment  debtor,  and  was  not  per-^ 
sonally  liable,  he  was  the  third  possessor  of  the  property  incumbered  by 
the  two  Judgments  in  favor  of  Labauve  ;  and  whether  this  property,  at 
the  time  the  suit  of  Mrs.  Labauve  against  Slack,  Executor,  was  brought, 
was  in  the  possession  of  Slack  as  testamentary  xxecutor,  or  of  the- 
heirs  under  the  will  of  Austin  Woolfolk.  it  was  neither  in  the  posses- 
sion  of  the  debtor  nor  of  his  heirs.  When  hypothecated  property  ia 
thus  situated  the  hsrpothecary  creditor  can  reach  it  only  by  an  action 
against  the  third  possessor  or  possessors,  to  compel  him  or  them  to^ivo 
it  up,  or  pay  the  amount  for  which  it  stands  hypothecated.  "This  ia 
the  hypothecary  aotion,  properly  speaking  ;"  a  real  action,  as  defined  by 
the  Code  of  Praotloei  arts.  41, 42,  61  to  68  inclusive ;  and  by  this  court 
in  Elwyn  vs.  Jackson,  14  La.  418,  414. 

In  Citizens'  Bank  vs.  Buiason,?  Bob.  506,  Buisson  was  executor  of 
Piohot ;  and  he  was  in  the  actual  possession  of  property  mortgaged  by 
Piohot  to  the  bank.  The  bank  commenced  proceedings  against  the^ 
property,  via  executive^  which  the  court  said  section  twenty-four  of  the 
charter  authorized,  notwithstanding  the  death  of  the  mortgagor,  or  any 
change  of  title,  or  possession,  by  any  means  or  cause.  This  proceeding 
was  abandoned,  that  is,  by  supplemental  petition  it  was  changed  to  the 
via  ordinaria ;  and  Buisson  was  cited  ob  the  perton  in  posseHsion,  not 
as  the  executor  of  the  deceased  mortgagor.  The  court  of  original  juris- 
distion  rendered  judgment  against  Buisson,  *'  who  had  been  cited  merely 
as  the  actual  possessor  of  the  mortgaged  premises,"  for  a  sum  to  be 
paid  by  him  in  his  capacity  of  testamentary  executor.  This  was  held  to 
be  error.  The  judgment  was  revemed,  and  a  decree  rendered  ordering 
that  unless  Buisson,  "the  person  in  actual  possession  of  the  mortgaged 
premises,"  should  pay,  eta,  the  mortgaged  property  should  be  sold,  etc* 

The  suit  of  Mrs.  Labauve  vs.  Slack  was  brought  against  the  testa- 
mantary  executor  alone.  She  alleged  the  death  of  Austin  Woolfolk  ; 
and  that  bis  auucsssloii  was  be^  administered  by  Henry  B.  Slacks 
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as  testamentary  executor.  She  did  not  allege  that  Slack  was  in  posses- 
sion of  the  property,  nor  did  she  proceed  against  him  as  the  third  per- 
son in  actual  possession.  She  prayed  that  he  be  cited  "  in  his  capacity 
aforesaid ;"  and  that  the  mortgaged  property  be  seized  and  soM,  etc, 
*'  unless  said  Henry  B.  Slack  in  his  capacity  aforesaid"  should  pay,  etc 
That  is,  she  sued  Slack  in  his  capacity  as  testamentary  ezocutor  of  the 
iormer  owner,  which  the  court  said  in  Buisson's  case,  7  Bobinson,  could 
not  be  done. 

As  this  was  purely  an  hypothecary  action,  in  which  no  personal  lia- 
bility was  asserted,  it  was  a  real  action :  and  in  Gronan  vs.  McDonogfa's 
Executors,  9  An.  302,  which  was  a  real  action,  this  court  said  the  execu- 
tors were  without  capacity  to  stand  in  judgment  alone  in  the  contro- 
versy, citing  and  relying  on  article  123  of  the  Code  of  Practice.  This  article 
declares,  in  very  positive  terms,  that  if  the  heirs  are  present  or  repre- 
sented in  the  State,  "  none  but  personal  actions  can  be  brought  against 
the  testamentary  executor  alone.  All  real  actions,  such  as  those  of 
revendication  and  the  like,  must  be  brouoht  both  against  the  testamkrt- 

ABY  EXBCUTOB  AND  THE  HEIB8  PRESENT  OB  REPRESENTED." 

As  all  the  heirs  resided  in  the  State,  they  were  all  present,  in  tlie 
sense  of  the  law ;  and  they  could  all  have  been  cited,  either  personally 
or  at  their  domicil  if  temporarily  absent  If  the  intervention  of  Joseph 
made  him  a  party,  he  and  the  executor  were  the  only  parties  defendant; 
and  if  the  executor  was  without  capacity  to  stand  in  judgment  alone,  he 
and  one  of  the  heirs  were  equally  incapable.  There  can  be  no  judgment 
without  parties  legally  capable  of  standing  in  judgment.  The  right  of 
Mrs.  Labauvo  was  indivisible.  She  sought  to  enforce  her  judicial  mort- 
gages against  an  undivided  interest  in  real  property,  an  entirety  which 
liad  belonged  to  Austin  Woolfolk ;  and  which,  by  his  will,  had  passed, 
in  indiviso^  to  his  mother,  his  brother,  and  his  two  sisters.  The  decree 
which  declared  that  undivided  interest  subject  to  the  mortgages  of  Mrs. 
Labauve  effected  and  condemned  to  be  sold  an  entirety,  the  property  of 
all  these  four  heirs ;  and  according  to  the  Code  of  Practice,  article  123, 
all  four  were  necessary  parties  to  the  suit. 

The  mere  reading  of  the  opinion  in  28  An.  296,  shows  that  the  court 
considered  and  passed  upon  no  other  defenses  than  those  set  up  in  the 
pleading.  It  is  manifest,  and  the  court  properly  so  held,  that  the  dis- 
'Charge  of  Joseph  in  bankrupt-cy  did  not  release  Austin  Woolfolk's  prop- 
erty from  the  judicial  mortgages  in  favor  of  Labauve.  If  the  attention 
of  the  court  had  been  caUed  to  the  want  of  capacity  in  the  executor 
and  one  of  the  heirs  to  stand  in  judgment  alone,  the  court  would  have 
been  compelled  to  have  passed  upon  that  question :  and  we  entertain  no 
doubt  but  that  the  cause  would  have  been  remanded,  in  order  that  all 
the  heirs  might  be  cited,  as  was  done  in  Gronan's  case,  9  An.  802. 
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Be  that  as  it  may,  the  decree  in  28  An.  296,  297,  does  not  conclude 
Joseph  Woolfolk,  because  do  personal  judgmeut  was  asked  for  or  ren- 
dered; and  the  persons  who  were  defendants  in  the  suit  were  incapable 
of  stcuiding  in  judgment  in  the  controversy.  There  can  be  no  greater 
nullity  than  a  judgment  without  parties  defendant ;  and  defendants  with- 
out capacity  to  stand  in  judgment  can  not  give  the  court  jurisdiction  to 
pass  upon  the  subject  matter  in  controversy. 

A  decree  ordering  the  seizure  and  sale  of  an  entirety  can  not  be 
enforced  otherwise  than  by  the  sale  of  that  entirety.  The  entirety  caD 
not  be  sold  in  this  case,  because  one  only  of  the  four  owners  of  that 
entirety  was  a  party  to  the  proceeding ;  and  Joseph  Woolfolk  had  the 
right  to  join  with  his  co-owners  in  a  suit  to  prevent  the  sale  of  the 
entirety  under  a  decree  not  rendered  contradictorily  with  all  the  owners 
representing  that  entirety.  The  district  court  erred  in  maintaining  the 
exception  as  against  Joseph  Woolfolk.  It  should  have  been  overruled 
absolutely. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  in  so  far  as  it  maintains  the  exception  and  dissolves  the 
injunction  with  damages  as  to  Joseph  Woolfolk,  be  and  it  is  annulled, 
avoided,  and  reversed :  that  the  exception  herein  taken  and  pleaded  by 
Mrs.  Eliee  Labauve  be  overruled:  that  the  cause  be  remanded  for 
further  proceedings  according  to  law  and  the  views  herein  expressed  ; 
and  that  Mrs.  Elise  Labauve,  appellee,  be  condemned  to  pay  the  costs  of 
the  exception  in  the  district  court,  and  the  costs  of  this  appeal. 


On  Application  for  Rehearing. 

Spencer,  J.  This  case  presents  the  "  hypothecary  action  proper. 
C.  P.  68.  It  is  the  pursuit  of  a  thing — a  proceeding  in  rem^  as  contra- 
distinguiched  from  a  proceeding  in  personam.  The  latter  bases  itself 
upon  personal  obligation,  the  former  does  not  The  Code  declares  that 
an  action  ''to  recover  a  sum  of  money,"  "accompanied  by  a  mortgage,^^ 
in  not  a  reed  action.  C.  P.  12.  But  art  61  declares  that  "  the  hypothec 
cary  action  is  a  real  action"  Art.  62  declares  that "  like  all  real  actions'' 
it  follows  the  property  into  whatever  hands  it  goes. 

We  understand,  therefore,  that  when  the  creditor  asserts  a  personal 
obligation  secured  by  mortgage,  1.  e.,  proceeds  against  the  mortgagor  or 
his  heirs  to  enforce  his  debt  and  mortgage,  the  action  is  not  real.  But 
when  the  possessor  is  under  no  personal  obligation  to  pay  the  debt,  i.  e.^ 
when  the  suit  proceeds  exclusively  in  rem,  the  action  is  real 

This  was  the  view  we  expressed  in  the  case  of  Buckner  vs.  Wisdom, 
^1  An.  52,  which  was  a  proceeding  against  the  debtor's  estate,  repre- 
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sented  by  an  ezecator  in  poeBession  of  the  mortgaged  iHimoTabieL  We 
«ee  no  other  mode  ol  harmonizing  the  proyisions  of  the  Coda 

Under  article  123  C.  P.,  where  the  heirs  are  present,  *'  none  bvt  per- 
4ion(U  actiona  can  be  brought  against  the  testamentary  executor  alone. 
All  real  actions,  such  as  those  of  revendication,  and  the  like,  must  lie 
brought  both  against  the  executor  and  the  heirs  present- or  repn- 
«ented. 

The  theory  of  the  Code  seems  to  be  this ;  that  the  hypothecary 
action  proper,  alternatively  at  least,  demands  the  surrender  and  giving 
up  of  the  immovable  itself ;  and  that  the  power  to  defend  in  such  action 
implies  therefore  in  some  sort,  the  rights  of  alienation  and  acqnieitioii, 
43inoe  the  possessor  must  elect  between  giving  up  the  property  or  pay- 
ing the  debt  against  it.  When  the  heirs  of  the  deeeased  pooocooor  are 
present  or  represented  the  law  denies  to  the  executor  acting  alone  the 
exercise  of  this  right  of  election,  this  power  of  alienation,  and  requires 
the  joinder  of  the  heirs. 

The  case  is  dl£Ferent,  however,  where  the  deceased  possessor  was 
himself  the  debtor,  personally  bound  for  the  debt.  In  that  case  there 
is  no  election.  There  can  be  no  abandonment,  no  giuwi  alienation,  by 
giving  up  the  property. 

In  the  case  before  us  we  held  that  this  being  a  purdy  hypothecary 
action,  and  the  heirs  being  present  they  were  necessary  parties.  We 
adhere  to  that  view. 

The  rehearing  is  refused. 


No.  7122. 

StATB  ex  BEL.  C.   E.   Moss  vs.   A.  JUMEL,  AUBITOB. 

The  Leiirislature  is  withoat  authority  to  pass  a  law  rednoinir  the  aalafy  of  a  jndiiee 
darinff  his  term  of  office. 

A  mandamus  will  not  issue  to  compel  the  Auditor  to  warrant  on  a  certain  fund 
unless  it  be  shown  that  the  money  appropriated  to  that  fund  has  not  been  ex- 
hausted. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Crieans.    Monroe, 

B.  B.  Forman  for  relator  and  appellee. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Manniko,  C.  J.  The  relator  was  elected  parish  Judge  of  the  parish 
of  Carroll  in  November  1876.  His  term  of  office  was  two  years.  At 
that  time  the  salary  of  the  office  to  which  he  was  elected  was  twenty-five 
hundred  dollars  per  annum.  In  April  1877  this  salary  was  reduced  by 
4b  legislative  act  to  seventeen  hundred  and  fifty  dollars.    The  relator  ds- 
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XDanded  of  the  Auditor  of  Public  Accouots  warrants  for  nine  hundred 
and  thirty-seven  dollars  and  fifty  cents,  which  is  the  unpaid  residue  of 
his  salary  for  1877,  computed  at  the  rate  of  twenty-five  hundred  dollars 
per  annum.  The  Auditor  refused  to  issue  them,  and  this  proceeding 
by  mandamus  was  talcen  to  compel  his  compliance.  The  mandamus 
was  made  peremptory  by  the  lower  judge. 

The  respondent  resists  the  demand  upon  the  ground  that  the  sala- 
ries of  parish  judges  are  not  permanently  fixed  by  the  constitution,  but 
are  expressly  made  variable,  and  subject  to  legislative  alteration.  This 
is  true.  It  was  perfectly  competent  for  the  legislature  to  reduce  the 
salaries  of  these  officers.  But  the  question  here  presented  is — can  su<^ 
legislative  reduction  of  salary  operate  upon  the  incumbents  who  took 
office  prior  to  the  reduction,  or  must  its  operation  be  postponed  to  the 
dose  of  their  term.  Or  to  state  it  more  broadly,  can  the  legislature 
alter  the  salary  of  a  judge  during  his  term,  and  destroy  or  impair  the 
right  he  has  to  the  salary,  such  as  it  was  fixed  by  law  at  the  time  he  was 
inducted  into  office. 

We  held  in  CoUens  v.  Jumel,  80  Annual,  861  that  the  l^^lature 
could  not  deprive  a  judge  of  his  salary  by  abolishing  his  office.  Can  It 
retain  the  office,  and  diminish  the  salary  quoetd  the  officer  who  was 
elected  under  a  different  law,  fixing  a  different  rate  of  compensation  ? 

Our  governments,  both  State  and  Federal,  recognize  three  distinct 
departments — all  co-ordinate — each  independent  in  its  own  sphere.  It 
has  been  always  thought  one  of  the  wisest  maxims,  held  and  enforced 
by  those  sages,  whom  with  filial  reverence.we  are  wont  to  call  the  fatheiB 
of  our  republic,  that  the  independence  of  the  judiciary  could  in  no  wise 
be  impaired — ^that  its  freedom  of  motion,  in  that  orbit  prescribed  for  it 
by  the  organic  law  of  its  being,  could  by  no  device  be  hampered.  They 
had  not  foigotten  that  when  the  mother-country  was  struggling  in  those 
throes  from  which  has  emerged  her  'liberty  regulated  by  law,'  the 
greatest  Instrument  of  oppression  in  the  hands  of  the  crown  was  its 
control  over  the  judges  through  the  precarious  tenure  of  their  office, 
and  their  absolute  dependence  upon  the  sovereign  for  their  annual 
stipends. 

To  prevent  a  recurrence  of  those  and  kindred  evils,  the  judiciary 
was  made  from  the  banning  of  our  government  equal  to  the  executive, 
equal  to  the  legislature,  in  extent  of  power  and  scope  of  authority  in  its 
own  sphere.  And  experience  has  amply  justified  the  wisdom  of  those 
seers  who  thus  erected  a  barrier  to  the  encroachments  of  executive 
power  on  the  one  hand,  which  always  seeks  to  aggrandize  itself,  and  on 
the  other  planted  a  rode  upon  the  solid  shore  of  judicial  independence, 
against  which  the  rushing  and  passion^ossed  waves  of  popular  or  legist 
lative  frenzy  beat  wharmiag. 
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It  would  be  an  emp*^y  form — ^a  deceitful  promise — to  assure  inde- 
penlence  to  the  judiciary,  if  that  independence  c^>uld  be  at  once  de- 
stroyed by  the  exercise  of  a  power  fatal  to  its  existence.  Hence  it  has 
been  held  that  the  salary  of  a  judge  is  not  taxable,  since  that  would  be 
a  diminution  pro  tanto  of  it.  New  Orleans  v.  Lea,  14  Annual,  197.  In 
the  present  case,  the  power  attempted  to  be  exercised  in  a  diminution  on 
a  larger  scale.  If,  indeed,  a  ju  ige's  salary  can  be  reduced  by  a  sum 
however  small,  there  is  no  limit  to  its  diminution,  and  thus  by  reducing 
it  to  one  dollar  or  oth^r  insigniflcant  sura  per  annum,  a  removal  would 
be  practically  effected  which  the  constitution  has  provided  for  in  another 
way. 

The  Pennsylvania  court,  in  an  opinion  replete  with  wisdom,  observes 
that  the  judiciary,  from  the  nature  of  its  functions,  will  always  be  the 
least  dangerous  to  the  political  rights  of  tiie  constitution,  because  it  has 
less  capacity  or  power  to  injure  them.  The  executive  dispenses  honours 
and  holds  the  sword — the  legislature  commands  the  purse  and  pre- 
scribes the  rules  by  which  the  duties  and  rights  of  citizens  are  regulated. 
The  judiciary  has  no  influence  over  either  the  sword  or  the  pursa  It  may 
be  said  to  have  neither  force  nor  will,  but  merely  judgment,  and  this  shews 
that  being  the  weakest  of  the  three  departments  of  power,  it  can  never 
attack  with  success  either  of  the  other  two,  and  that  all  possible  care  is 
requisite  to  enable  it  to  defend  itself  against  their  attacks.  Ck)m.  v. 
Mann,  5,  Watts  &  Serj.  403. 

The  act  of  April  1877  can  afffct  only  the  parish  judges  who  have 
been  elected  since  its  passage.  The  relator  is  not  in  that  category,  and 
is  entitled  to  his  salary  at  the  rate  fixed  by  the  law  in  force  at  his  elec- 
tion and  qualification. 

But  the  sum  appropriated  by  the  legislature  is  not  sufficient  to  pay 
the  relator's  salary  at  the  larger  rate,  and  we  cannot  order  the  Auditor 
by  mandamus  to  warrant  for  more  than  has  been  appropriated.  While 
therefore  we  think  the  relator's  salary  could  not  legally  be  reduced 
during  the  term  which  had  commenced  prior  to  the  act  reducing  it,  we 
must  refuse  the  mandamus  beclAuse  there  is  no  appropriation  against 
which  the  Auditor  can  warrant. 

The  judgment  of  the  lower  court  is  avoided  and  reversed  and  the 
application  of  the  relator  for  a  mandamus  is  rejected  at  his  costs. 


Dissenting  Opinion. 

DeBlanc,  J.     I  believe,  as  my  colleagues  do,  that  the  power  to 

reduce  the  salary  of  a  judge  during  the  term  for  which  he  was  elected, 

is — ^manifestly — a  dangerous  power :  but,  that  it  does  exist,  I  entertain 

no  doubt.     The  86th  article  of  the  constitution  of  1868  ordahss  that. 
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taUU  otherwise  provided^  eaoh  parish  Judge  shall  receive  a  salary  of 
twelve  hundred  dollars  per  auDum. 

It  was  soon  after  the  adoption  of  the  constitution  othenoiee provided;. 
the  Judge's  salary  was  fixed  at  two  thousand  dollars  in  parishes  having 
one  member,  and  in  new  parishes  not  yet  entitled  to  separate  representa- 
tion in  the  House  of  Representatives,  and  at  two  thousand  five  hundred 
dollars  in  parishes  having  two  or  more  members  in  the  House. 

In  1877— during  the  term  for  which  the  relator  was  elected — the 
amount  of  that  salary  was  again  changed  and  that  to  which  he  was  en- 
titled at  tbe  date  of'  his  election  reduced  from  twenty-five  hundred  to 
seventeen  hundred  and  fifty  dollars.  Though  it  may  have  been  incon- 
siderate, that  reduction  was  not  prompted  by  any  improper  motive  and. 
was  authorized  by  the  plain  letter  of  the  constitutional  provision  already 
referred  to. 

The  relator  took  the  office  with  full  notice  that  the  Legislature  could 
either  reduce  or  increase  his  emolument,  and  that,  as  its  power  is  unre- 
stricted by  any  express  or  implied  reservation,  it  could — as  it  did — re- 
dace  that  emol  iment  during  the  term  for  which  he  was  conunissioned^ 

The  act  of  1877  was  to  and  did  take  effect  from  and  after  its  pas* 
sage,  and,  as  it  repeals  all  laws  or  parts  of  law  in  conflict  with  its  pro- 
visions, the  Auditor's  warrant  can  be  claimed  and  obtained  but  under 
said  aety  the  only  one  now  in  force. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  of  the 
majority,  but  concur  in  the  decree. 


On  Affuoatiok  fob  Bkhkabtwq. 

MionnHG,  C.  J.  The  relator  prays  a  rehearing  on  one  point  alone» 
and  it  is  granted. 

On  Beheabino. 

We  refused  to  authorize  a  mandamus  to  the  Auditor  because  there 
was  no  appropriation.  The  relator  reminds  us  that  in  the  Pennsylvania 
case,  that  court  made  the  mandamus  peremptory,  and  insists  that  we 
should  do  likewise.  There  is  a  constitutional  prohibition  of  drawing 
money  from  the  treasury  unless  specific  appropriation  has  been  made, 
(Const  art  104)  which  did  not  exist  there. 

The  brief  of  counsel  furnishes  us  with  a  calculation,  showing  that 
the  salaries  of  the  parish  Judges  amounted  to  one  thousand  dollars  less 
than  the  sum  appropriated,  and  he  urges  that  we  can  make  the  manda- 
nms  peremptory  for  that  sum  which  would  cover  his  daim.  But  there 
is  no  evidence  in  the  record  upon  this  matter.  True,  we  take  cognizance 
10  » 
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of  the  acts  ot  the  legislature,  but  this  excess  of  appropriation  may  have 
been  exhausted  by  some  other  applicant  in  advance  of  the  relator.  If 
he  can  shew  that  there  has  been  appropriated  enough  to  pay  bis  daim, 
and  that  such  appropriation  has  not  been  exhausted,  we  will  be  author- 
ized to  grant  his  prayer.  To  enable  him.  to  do  this,  It  is  ordered  that 
the  case  be  remanded  to  receive  proof  relating  thereto. 
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No.  6782. 
The  Statb  vs.  Samuel  Wallman. 

An  indictment  for  murder  oorrectly  cfaarflres  that  the  crime  was  committed  on  the 
day  the  mortal  blow  was  driven,  althoush  U  appears  that  the  deceased  did  not 
die  until  a  day  follow! nir  the  blow. 

Svldenoe  will  not  be  admitted  to  show  that  one  of  the  jurors  In  a  murder  case  only 
agreed  to  the  verdict  of  flruilty  on  condition  that  a  petition  8iii:ned  by  every 
member  of  the. jury  should  be  addressed  to  the  Governor  asking  that  the  pen- 
alty be  commuted  from  death  to  imprisonment  for  life. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.     Whit' 
aker,  J. 
J21  J^.  Ogden,  Attorney  General,  for  the  State.     . 

-    McGloin  dt  Nixon  for  defendant. 

The  opinion  of  the  court  was  delivered  by  > 

DeBlano,  J.  Defendant  was  indicted  for  murder,  tried,  found  guilty 
and  sentenced  to  death.  He  appealed,  and — to  reverse  the  verdict  re- 
turned  by  the  jury  and  the  sentence  pronounced  by  the  court,  he  relies 
on  two  grounds : 

1.  That,  as  the  charge  against  him  is  that  he  struck  the  mortal 
blow  on  the  13th  of  October,  then  and  thereby  committing  the  crime  ot 
murder,  and — as  the  party  thus  struck  died  of  the  blow  on  a  day  fol- 
lowing that  on  which  it  was  given,  the  crime  was  not  complete  until 
death  ensued,  and  the  accused  could  not — legally — have  been  found 
guilty  as  charged  in  the  indictment. 

'  2.  That  one  of  the  jurors  concurred  in  the  verdict,  only  after  it 
had  been  agreed  that  a  petition  addressed  to  the  Governor  and  signed 
by  every  member  of  the  jury,  would  ask  the  commutation  of  the  pen- 
alty from  death  to  imprisonment  for  life. 

I. 

We  admit — as  contended  by  the  prisoner's  counsel — that  the  death 
of  the  victim  struck  completes  the  crime  of  murder,  but  we  do  not  ad- 
mit that  it  alone  constitutes  that  crime.  The  authority  relied  upon  by 
them  holds — and  as  to  this  there  can  be  no  dilTerence  of  opinion — that 
unless  death  does  ensue,  the  felony  is  not  murder,  but  another,  a  lesser 
oftence. 
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Whether  struck  with  a  knife,  or  inflicted  with  a  pistol,  a  mortal  blow 
<sarrie8  with  it  the  unfailing  seed  of  a  premature  and  unnatural  death  ; 
and — whatever  may  have  been  the  interval  between  the  blow  and  its 
result,  the  commission  of  the  offence  dates  from  the  instant,  when 
driven  or  fired  with  a  criminal  intent,  the  blade  of  the  knife  or  the  bul- 
let penetrates  a  vital  part,  and  either  suddenly  destroys  or  irrevocably 
abridges  the  life  of  another.  The  crime— that  which  the  law  reprobates 
and  punishes — is  entirely  in  its  commission,  and — in  cases  of  murder — 
that  commission  embraces  the  intent  to  kill,  the  infliction  of  a  mortal 
wound,  the  immediate  death  or  the  certainty  of  the  death  of  one  who 
fell  in  the  peace  of  the  State  and  in  the  peace  of  God. 

We  are  reminded  that  *'  the  simplest  defence  which  the  accused  has 
to  a  charge  against  him  is  the  proof  of  an  alibi;  and  we  are  asked  :  how 
would  such  a  right  be  protected,  if  the  time  laid  in  the  indictment  be 
•considered  as  immaterial?  That  right  would,  under  all  circumstances, 
be  protected  by  the  court ;  for,  were  the  evidence  to  establish  that  the 
offence  was  committed  on  a  day  different  from  that  laid  in  the  in- 
<Lictment,  and — were  the  indictment  amended  so  as  to  correspond  with 
the  evidence-^the  prisoner  would  not,  could  not  be  denied  a  reasonable 
delay  to  prepare  any  reasonable  defence,  which  he  may  really  have  or 
believe  he  has  against  the  unexpected,  or  at  least  apparently  unexpected 
•change  in  the  indictment. 

In  this  regard,  the  very  plain  and  very  imperative  terms  of  the  law 
bear  but  one,  a  clear  meaning,  which  no  ingenuity  can  successfully  vary, 
alter  or  circumvent :  "  No  indictment  for  any  offence  shall  be  held  in- 
sufficient for  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted, unless,  time  be  of  its  essence,  nor  for  stating  the  time  imperfectly, 
nor  for  stating  the  offence  to  have  been  committed  on  a  day  subsequent 
to  the  finding  of  the  indictment,  or  on  an  impossible  day,  or  on  a  day 
that  never  happened." 

Rev.  Statutes,  set.  1063. 

The  murderer's  guilt  is  attached  to  the  infliction  of  the  mortal  blow: 
the  death  of  the  wounded  is  the  result  of  the  blow,  the  effect  of  an  an- 
tecedent cause,  and  there  can  be  no  doubt  that  the  crime  dates  from 
and  is  properly  charged  to  have  been  committed — not  on  the  day  when 
the  victim  died  from  a  previously  inflicted  wound,  but  on  the  day  the 
mortal  wound  was  inflicted.  Though  he  proves  that — when  death  en- 
sued— he  was  at  hundreds  of  miles  from  the  spot,  the  accused  may  be 
convicted — whilst,  if  he  were  to  prove  that  he  was  not  present  when  and 
where  the  blow  was  struck,  the  jury  would  be  bound  to  acquit  him. 

II. 
The  jury  returned  against  defendant  the  unqualifled  verdict  of 
.guilty,  and  when  polled  under  the  order  of  the  court,  every  member  of 
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the  Jury  said  that  was  his  verdict.  An  attempt  was  made,  not  to  im* 
peach,  but  to  explain  it,  to  show  that,  on  the  part  of  one  of  the  ]uroiB» 
it  was  a  conditional  verdict,  that  he  had  agreed  to  it,  with  the  under- 
standing that  he  and  all  the  others  would  address  a  petition  to  the 
€k)vemor,  asking  the  commutation  of  the  penalty  from  death  to  im* 
prisonment  for  life,  and  under  the  belief  impressed  upon  his  mind  by 
Other  jurors  that  such  would  be  the  effect  of  the  intended  petition. 
This  is  the  accused's  statement.  He  offered  to  verify  it  by  the  testi- 
mony of  two  witnesses,  but  the  tendered  evidence  was  excluded. 

In  the  case  of  Mercer  vs.  the  State  of  Oeoiigia,  the  Judges  said  t 
**  It  is  urged  that  the  court  should  have  granted  a  new  trial,  because 
Richard  Harrison,  one  of  the  Jury  who  tried  the  prisoner,  had  informed 
several  persons,  whose  statements  appear  In  the  record,  that  he  bad  not 
agreed  to  the  verdict,  but  suffered  it  to  be  brought  in,  because  he  could 
not  control  the  rest  of  the  Jury." 

"In  the  first  pla^>e,  this  assertion  of  the  Juror  is  not  sustained  by 
the  record :  that  shows  that  he  did  agree  to  the  verdict,  in  the  way 
which  is  known  to  the  law.  In  the  next  place,  a  Juror  cannot  be  allowed, 
in  this  way,  to  impeach  his  verdict  The  practice  is  too  plainly  improper 
and  dangerous  to  need  any  comment  from  us." 

17  Ga.  Rep.  175. 

The  allegation— here — ^is  that  the  Juror  did  agree  to  the  verdict^  but 
that  he  did  so  conditionally,  and  what  was  the  condition  ?  That  an  ap- 
plication would  be  made  for  the  commutation  of  the  penalty,  which  the 
juror  knew  was  to  be  the  inevitable  consequence  of  his  own  verdict. 
Taking  that  allegation  as  it  is,  what  presume  and  what  conclude  ?  Is 
it  that  he  intended  to  render  a  qualified  verdict  ?  Is  it  that  he  believed 
in  the  commission  of  only  a  fraction  of  the  crime  chai^d  ?  If  so,  fai» 
deliberate  concurrence,  and  his  proclaimed  assent  to  the  verdict,  would 
have  amounted  to  a  violation  of  his  oath,  a  disregard  of  his  duty,  to 
not  less  than  a  crime,  against  the  result  of  which  the  lower  court  would, 
most  assuredly,  have  protected  the  prisoner. 

The  Juror  was  not  taken  by  surprise :  it  does  not  appear  that  he 
was  deceived  ;  he  discussed  and  deliberated  with  the  others,  and  he  and 
they  answered  in  open  court — at  first  collectively  and  afterwards  sepa- 
rately— that  the  prisoner  is  guilty  of  murder.  Their  course  Justifies  the 
presumption  that  every  one  of  them  had  reached  the  grave  conclusion 
that — under  the  facts  as  disclosed  on  the  trial,  the  law  as  explained  by 
the  Judge — the  prisoner  should  pay,  with  his  life  and  on  the  gallowB, 
the  life  which  he  had  destroyed — that,  under  the  facts  and  the  law,  they 
could  not — considering  the  proportions  of  the  crime — reduce  the  pro- 
portions of  the  penalty.  In  the  discharge  of  their  duty,  they  so  decided 
and  so  reported.    This  was  right :  Jurors  are  the  representatives  and 
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^pictrdiaDS  of  both  society  and  of  those  denounced  in  its  name;  their 
protection  must  extend  to  even  a  doubtful  innocence,  but  no  further. 
They  should  show  no  meroy  to  merciless  offenders. 

We  think— as  held  by  the  Supreme  Court  of  the  United  States — 
that  "cases  might  arise  in  which  it  would  be  impossible  to  refuse  the 
affidavits  of  jurors  without  violating  the  plainest  principles  of  justice  f* 
but«  were  we  to  command  the  admission  of  affidavits  establishing  the 
fact  relied  upon  by  defendant,  what  would  they  prove  ?  Not  that  the 
juror  did  not  agree  to  the  verdict  as  returned,  and  which  he  publicly 
declared  was  his  verdict ;  but  merely  that  though  he — a  sworn  juror — 
•oould  find  no  reason  to  decide  otherwise  than  he  had  done,  there — 
nevertheless — was  a  reason  why  the  Governor  should  be  asked  to  alter 
and  reduce  the  only  penalty  which  could  be  inflicted  by  the  court.  That» 
which — in  their  opinion — they  could  not  have  done  as  an  act  of  justice, 
they  were  to  invite  him  to  do  as  an  act  of  clemency. 

Was  the  strange  promise  said  to  have  been  made  to  the  juror  com- 
plied with  ?  Has  any  one  of  those  by  whom  it  is  alleged  it  was  made 
refused  to  sign  the  proposed  application  ?  As  to  this,  we  are  not  and 
could  not  legally  have  been  informed ;  but  if  this  last  effort  to  obtain 
the  commutation  of  the  grave  penalty,  has  been  delayed  in  the  hope 
that  the  verdict  would  be  annulled  and  the  sentence  reversed,  that  hope 
is  no  longer  in  the  way  of  the  intended  application. 

It  is^therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  5544. 
Pactobs'  and  Tbadebs'  Insuranoe  Ck>MPANY  vs.  Mabikb  Dbt  Dock  Aim 

ShIPYABD  Ck>MPANY. 

In  order  to  make  the  pledge  of  a  oertiflcate  of  the  stook  of  a  corporation  valid  as 
to  third  persons  it  is  not  neoessary  to  sive  notice  of  the  pledge  to  the  company. 

Where  knowledge  of  a  fact  by  a  corporation  is  necessary,  the  corporation  is  held  to 
know  ooncerninff  that  fact  whatever  its  president  and  other  chief  officers  know» 

A  corporation  is  liable  for  the  damages  caused  by  the  wronsrf ul  canceling  of  a  cer- 
tificate of  its  stock  by  its  president  and  secretary. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Cullcmi,  J. 

BreauXf  Fenner  &  Hall  for  plaintiff  and  appellee. 

Oibson  &  Gibson  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spkncer,  J.  Kearney,  Blois  &  Co..  of  New  Orleans,  pledged,  on 
eighth  December,  1869,  to  the  plaintiff,  with  power  to  sell,  transfer,  eto.» 
seventy-seven  shares  of  the  stock  of  the  Marine  Dry  Dock  and  Ship- 
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FactoFB'  and  Traders'  Insurance  Co.  vs.  Marine  Dry  Dock  and  Shipyard  Go. 

yard  Company — evidenced  by  three  certlflcateB,  No.  1  for  twenty-five 
shareB,  No.  2  for  fifty  shares,  and  No.  59  for  two  shares — ^to  secure  a 
loan  of  95000. 

Kearney,  Blols  &  Co.  were  the  treasurers  of  the  defendant  company^ 
and  Mr.  Blois,  of  that  firm,  was  its  president.  The  business  of  the  dock 
company  was  transacted,  and  its  books  kept,  at  the  office  of  said  firm» 
on  Magazine  street,  New  Orleans,  though,  by  its  charter,  its  domicile 
and  offices  were  nominally  in  Algiers. 

On  twenty-fifth  January,  1870,  said  firm — being  as  stated,  treasurers 
of  the  company,  and  one  of  its  members  president  thereof,  and  some  of 
them  directors — caused  the  secretary  of  the  company  to  cancel  on  its 
book  the  above  three  certificates  of  stock,  and  had  issued  to  themselves 
two  new  certificates  for  said  seventy-seven  shares.  These  new  certifi- 
cates were  entered  by  the  secretary,  and  signed  by  Blois,  president  of 
the  company,  and  delivered  to  said  firm,  without  requiring  the  surren- 
der of  the  old  certificates.  Having  done  this,  the  firm  of  Kearney,  Blois 
&  Co.  pledged  these  new  certificates  to  other  parties,  who  gave  the  com- 
pany due  notice  of  the  pledge.  On  eighteenth  May,  1870,  the  plaintifT 
addressed  a  letter  to  the  secretary  of  the  Dock  Company,  fnforming 
him  of  the  pledge,  and  of  plaintiffs  right  to  the  dividend  that  day  de- 
clared on  stock.  This  letter  was  delivered  to  Bernos,  of  the  firm  of 
Kearney,  Blois  &  Co.,  at  their  said  office.  On  first  June  plaintifGa  received 
from  the  treasurers,  their  check  for  9385,  as  dividend  on  the  pledged 
stock.  The  parties  to  whom  Kearney,  Blois  &  Co.  had  pledged  the  new 
certificates  foreclosed  their  pledges  and  bought  in  the  stock  and  had 
it  transferred  to  them  on  the  books  of  the  company  in  August,  1870. 

When  the  plaintiffs  transferee,  Barton,  presented  the  old  certificates 
for  transfer  on  the  books  of  the  company,  it  was  refused  on  the  ground 
that  the  stock  for  which  they  called  had  already  been  transferred  to 
other  parties  by  virtue  of  their  holding  said  new  certificates.  BartoD 
sought  to  enforce  his  rights  by  law,  but  failed.  This  suit  is  now  brought 
by  the  plaintiff,  the  original  pledgee,  against  the  Dock  Company  for 
damages,  caused  by  the  wrongful  and  fraudulent  acts  of  its  agents  and 
officers. 

The  certificates  of  this  Dock  Company  declare  that  the  stock  is 
**  transferable  on  the  books  of  the  company,"  and  do  not  contain  the 
customary  clause,  *'  on  the  surrender  of  this  certificate." 

The  defense  may  be  summarized  and  considered  under  the  follow- 
ing heads : 

First— Was  the  defendant  company  entitled  to  notice  of  the  pledge 
to  plaintiff ;  and  if  so,  did  it  have  notice  thereof  seasonably  and  in  due 
foim? 

Second--If  it  was  not  entitled  to  notice,  or  if  it  had  notice,  is  it 
liable  to  plaintiff  for  damages  ? 
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The  first  of  these  questions  depends  upon  another;  what  is  a  certifi- 
cate of  stock  ?  It  is  now  well  settled  that  a  certificate  of  stock  is  not 
a  credit  or  evidence  of  debt^  but  is  merely  evidence  of  ownership  of  a 
certain  interest  in  the  assets  and  property  of  a  corporation.  See  Harris 
Ts.  Bank  of  Mobile,  5  An.  538.  The  corporation  is  not  a  debtor  in  the 
usual  sense  of  that  term.  In  the  case  of  Samuel  Smith  et  al.  vs.  Crescent 
City  Slaughterhouse  Company,  lately  decided  and  not  yet  reported.  We 
had  occasion  to  review  at  length  the  authorities  on  this  subject,  and  it 
will  not  be  necessary  to  repeat  them  here.  We  there  held  that  under 
the  act  of  twelfth  of  February,  1852,  p.  15,  amendatory  (and  now  article 
3158)  of  the  Revised  Civil  Code,  that  the  pledge  (and  therefore  sale)  of 
**  promissory  notes,  bills  of  exchange,  stocks,  obligations,  or  claims  upon 
other  persons  was  valid  against  third  persons  without  other  or  further 
formality  than  delivery  to  the  creditor  of  the  notes,  bills,  certificates 
of  stock,  or  other  evidences  of  the  claim,  etc.,  except  in  the  case  where 
the  thing  pledged  was  '*  a  credit  not  negotiable,"  in  which  last  case  the 
debtor  must  have  notice  of  the  pledge  or  transfer.  See,  also,  31^  R  C.  C. 

Certificates  of  stock  not  being  credits  or  evidences  of  debt,  do  not 
come  within  the  scope  of  the  stated  exception.  The  law  is  positive  that 
pledge  "  of  stocks  "  are  valid  against  third  persons  by  naere  delivery  of 
**  the  certificates."  It  does  not  distinguish  between  negotiable  or  non- 
negotiable  certificates,  nor  between  those  which  declare  that  to  effect  a 
transfer  the  certificate  must  be  surrendered  and  those  that  do  not  so 
declare. 

We  think  that  by  thus  making  stocks  transferable  by  mere  delivery 
of  the  certificate  the  law  has  intended  to  interdict  corporations  from 
transferring  stocks  on  their  books,  except  upon  surrender  of  the  certifi- 
cate, or  upon  proof  of  its  loss  or  destruction.  These  certificates  of 
stock  have  become  such  important  factors  in  trade  and  credit  that  the 
law  has  intended  to  surround  those  who  take  them  with  the  etafeguards 
it  accords  to  the  holders  of  the  other  great  agencies  of  commerce,  bills, 
notes,  bills  of  lading,  etc. 

Under  this  view,  it  is  unnecessary  to  discuss  the  question  whether 
the  defendant  company  had  notice  of  the  pledge,  though  we  confess 
that  the  facts  already  detailed  in  this  opinion  seem  to  leave  little  room 
for  discussion  on  that  point.  How  it  can  be  argued  in  a  case  like  this, 
where  the  question  is  simply  whether  a  corporation  had  notice  of  a  fact, 
and  where  no  particular  form  of  notice  is  required,  that  a  knowledge  of 
that  fact  by  its  president,  its  directors,  and  treasurer  is  ihsufficient,  we 
are  at  a  loss  to  understand.  A  corporation  can  not  see  or  know  any 
thing  except  by  the  eyes  or  intelligence  of  its  ofllcers.  In  cases  there- 
fore where  knowledge  in  any  form  will  suffice,  a  corporation  must  be 
held  to  know  what  its  president  and  chief  officers  know. 
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Second — ^Theee  offloera  haying  taken  advantage  of  their  poaition  aa 
olfioera  to  practice  a  fmud  upon  the  plaintifliB,  by  wrongfully  canodiag 
their  oertlfloatea  of  atook,  and  tiansferring  it  in  new  form  to  othen^ 
things  which  they  could  only  do  by  reaaon  of  their  official  position,  the 
corporation  is  undoubtedly  liable  for  their  acts.    88  Barbour,  527. 

The  Judge  a  quo  fixed  the  damages  at  four  thousand  dollars,  and 
inadvertently,  as  stated  by  himself ,  allowed  eight  per  cent  interest  there- 
on from  twenty-third  January,  1870.  The  rate  of  interest  should  have 
been  five  per  cent  from  judicial  demand. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment 
appealed  from  be  amended  so  as  to  allow  on  the  amount  thereof  five 
per  cent  interest  from  thirty-first  May,  1878,  instead  of  eight  per  oent 
from  twenty-third  January,  1870,  and  that  as  thus  amended  said  Judg- 
ment is  affirmed;  plaintiff  and  appellee  to  pay  costs  of  appeal,  and 
defendant  those  of  the  court  below. 

Behearing  refused. 


No.  6681. 
Walmslet  and  Patterson,  Exbcutobs,  vs.  Mendelsohn  &  Newmav. 

The  judgment  of  a  oourt  against  the  liquidator  of  a  partnership  for  the  rent  of  a 
atore-honse  used  by  him  is  not  conclusive  as  to  the  surety  on  the  former's  bond 
as  liquidator,  who  was  not  a  party  to  the  judgment. 

'The  surviving  partner  of  a  commercial  firm  who  desires  to  liquidate  the  affairs  of 
the  firm,  must  demand  the  liquidation  contradictorily  with  the  leaal  represonta- 
tlves  of  his  deceased  partner,  and  any  heir  of  the  latter  who  may  be  present,  or 
represented.  His  et  parte  appointment  and  qualification  hs  liquidator  are 
wholly  unauthorized. 

The  suryiyini;  partner  of  a  commercial  firm  is  not  liable  as  liquidator,  to  aeoowit 
to  the  succession  of  his  deceased  partner  for  any  single  item  of  indebtednea«  to 
the  succession,  but  to  pay  over  the  entire  sum  found  to  be  due  the  suooesaioa. 
on  the  settlement  of  the  partnership. 

A  suit  against  the  surviving,  and  llquidatinflr  partner,  by  the  succession  of  the 
deceased  partner,  for  a  settlement,  or  a  partition,  must  be  brought  In  a  oourt  of 
ordinary  jurisdiction. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    I^ghlcr, 

H,  H,  Frvce  and  Henry  C,  MiUer  for  plaintiflis  and  appellees. 

Cotton  ^  Levy  for  defendants  and  appellants. 

The  opinion  of  the  oourt  was  delivered  by 

Mabb,  J.  Thomas  H.  Patterson,  a  citizen  of  New  Orleans,  died  at 
'Altoona,  in  the  State  of  Peansylvania,  on  the  16th  July,  1872,  leaving  a 
will,  by  which  he  appointed  Walmsley  and  Patterson,  executors,  as  we 
gather  from  the  pleadings. 
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At  the  time  of  his  death  Patterson  and  Slgmund  Mendelsohn  were 
oommorcial  partners,  under  the  style  of  B.  Mendelsohn  &  Co.  The  record 
does  not  show  at  what  time  the  will  was  presented  for  probate,  and  the 
executors  qualified;  but  on  the  20th  July,  six  days  after  the  death  of  Pat- 
'terson,  Mendelsohn  filed  a  petition  in  the  Seoond  District  Court  of  Or- 
'leans,  alleging  that  there  was  a  large  stock  of  merchandise  belonging 
to  the  partnership :  that  a  full  inventory  and  appraisement  should  be 
talcen ;  and  that  he  as  surviving  partner  had  the  right  to  be  appointed 
liquidator.  The  court  ordered  that  he  be  appointed  liquidator,  "  on 
complying  with  the  requisites  of  the  law ;"  and  that  an  inventory  be 
taken  by  a  notary,  and  two  appraisers,  designated  in  the  order,  in  the 
presence  of  all  parties  interested. 

The  notary  proceeded,  on  the  25th  July,  to  take  an  inventory  and  ap- 
praisement, not  of  the  property  of  the  succession  of  Patterson,  but  of 
ihe  assets  of  the  partnership  of  Mendelsohn  &  Co.,  the  estimated  value 
of  which  was  $44,291  66.  The  executors  of  Patterson  were  not 
present,  nor  was  the  succession  of  Patteraon  in  any  way  represented  in 
the  proceeding ;  nor  does  it  appear  that  any  representative  of  the  suc- 
cession was  notified,  in  any  manner,  of  the  ex  parte  application  of  Men- 
delsohn to  be  appointed  liquidator,  nor  of  the  time  and  place,  nor  of 
the  fact  of  the  taking  of  the  inventory.  The  only  persons  present  were 
the  notary,  the  two  appraisers.  Mendelsohn,  and  the  two  witnesses.  The 
Inventory  Is  merely  a  statement  of  the  gross  assets  of  the  partnership, 
without  any  statement  of  the  debts,  or  balance-sheet,  or  estimate  of,  or 
means  of  estimating  the  portion  coming  to  deceased,  or  the  value  of  his 
Interest  in  the  partnership. 

On  the  filing  of  this  inventory  in  the  Second  District  Court,  Men- 
delsohn gave  bond  with  Isadore  Newman,  his  surety,  in  the  sum  of 
125,000,  in  favor  of  "  legal  representatives"  of  Thomas  H.  Patterson, 
conditioned  for  the  faithful  administration  of  Mendelsohn  as  liquidator, 
and  that  he  would  render  a  true,  perfect, and  just  account,  when  law- 
"f ally  required  by  the  "  legal  representatives,"  or  the  heirs,  or  their  at- 
torneys. There  is  nothing  to  show  that  the  executors  had  notice  or 
knowledge  of  this  proceeding,  or  that  any  representative  of  the  suc- 
cession took  part  in  it  in  any  way. 

On  the  5th  July,  1873,  Mendelsohn  filed,  in  the  Second  District  Court, 
what  purported  to  be  his  account  as  liquidating  partner.  It  begins 
with  a  statement  of  the  assets,  footing  $43,811  38,  and  this  is  followed 
by  a  statement  of  the  debts,  showing  accounts  in  course  of  collection 
$5010  69,  cash  on  hand  $335  33,  and  debts  unpaid  $4031  66,  without  any 
statement  of  losses  or  profits  or  the  value  of  the  share  of  the  deceased. 

The  executors  opposed  this  account,  and  it  was  amended  by  Judg- 
ment of  the  Second  District  Court,  by  striking  out  two  items,  one  of 
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$100,  purporting  to  have  been  paid,  and  one  of  $696  66,  not  paid,  and 
by  placing  the  sucoeesion  on  it  as  a  creditor  for  $1800,  for  rent  of  the 
property  owned  by  Patterson,  used  in  the  business  of  the  partnership* 
for  the  year  ending  Ist  March,  1873.  From  the  judgment  homologatiiig 
the  account  as  thus  amended,  an  appeal  was  taken ;  and  our  predeces- 
sors made  other  amendments,  rejecting  one  credit  claimed  by  Mendel* 
sohn,  of  $4583  33,  and  reducing  another  from  $1000  to  $500. 

The  executors  caused  execution  to  issue  on  the  judgment  bomolo* 
gating  the  account  for  $1800,  for  the  rent,  which  was  returned  no  prop- 
erty found.  Thereupon  they  brought  this  suit  on  the  liquidator's  bond 
against  Mendelsohn  and  his  surety  Newman,  in  the  Sixth  Distriet 
Court,  to  recover  the  $1800,  reserving  their  right  to  sue  for  the  capital  con- 
tributed  by  Patterson  to  the  partnership,  and  for  such  other  sums  as 
Mendelsohn  might  be  liable  for  as  liquidator.  The  judgment  of  the  dis- 
trict court  was  in  favor  of  plaintifiGs,  for  the  $1800,  with  reservation  as 
prayed  for,  and  defendants  appealed. 

On  the  trial  Mendelsohn  was  called  as  a  witness  for  defendants,  to 
prove  that  Patterson  did  not  lease  the  property  to  the  partnership,  and 
that  the  executors  did  not  lease  it  to  Mendelsohn;  and  that  the  suc- 
cession of  Patterson  had  no  right  to  claim  the  rent.  The  couit  refused 
to  hear  the  witness,  evidently  on  the  ground  that  the  judgment  of  the 
Second  District  Court  amending  and  homologating  the  account  of  the 
liquidator  concluded  the  defendants  on  the  question  of  liability  fur  the 
rent  Defendants  excepted  to  this  ruling  on  the  grounds,  among  others 
that  the  Second  District  Court  had  no  jurisdiction ;  that  the  judgment 
of  that  court  was  not  binding  on  the  surety ;  and  that  the  witness 
would  show  that  he  had  another  account  to  render ;  and  other  chaig<e6 
against  the  estate. 

We  think  the  judge  should  have  heard  the  witness.  Newman, 
the  surety,  was  not  a  party  to  the  proceeding  in  the  Second  District 
Court ;  and  he  was  not  concluded  by  the  judgment  of  that  court. 

It  was  the  duty  of  the  executors  to  have  an  inventory  and  appraise* 
ment  made  of  the  property  of  the  succession.  If  the  deceased  was  in 
community  or  in  partnership  with  any  one  who  has  'survived  him,  a 
partition  must  be  effected,  in  order  to  ascertain  what  part  of  the  com- 
mon or  partnership  property  belonged  to  the  deceased,  because  that 
part  only  belonged  to  his  succession,  and  would  fall  under  the  control 
and  administration  of  the  representative  of  the  succession.    K.  C.  C.  113Su 

If  the  deceased  was  a  member  of  a  commercial  partnership,  the 
surviving  partner,  after  the  portion  of  the  deceased  in  the  partnership 
effects  has  been  ascertained,  and  the  estimate  of  it  made  on  the  inveo* 
tory,  may  require  that  this  portion  shall  remain- with  his  own,  in  order 
that  the  whole  may  be  disposed  of  for  the  common  benefit  in  the  ordi- 
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nary  course  of  trade,  and  the  proceeds  applied,  as  far  as  necessary,  to 
the  payment  of  the  debts  of  the  partnership.    Art  1138. 

This  right  of  the  surviving  partner  is  absolute  only  when  the  suc- 
cession is  vacant,  or  all  the  heirs  are  absent  and  not  represented.  The 
surviving  partner  is  bound  to  give  security  to  the  legal  representative^ 
of  the  succession,  for  a  sum  exceeding  by  one  fourth  the  estimated  value 
of  the  portion  retained  by  him  which  was  coming  to  the  deceased, 
according  to  the  inventory.  He  has  one  year  within  which  to  sell  the 
effects,  and  to  settle  the  affairs  of  the  partnership  ;  and  he  is  bound  to 
render  an  account  to  the  legal  representative  of  the  succession  of  the- 
deceased  partner,  and  to  pay  to  him  the  part  due  to  the  succession  on 
the  settlement  of  the  partnership.    Arts.  1139, 1140. 

The  Code  contemplates  and  requires  that  the  legal  representative  of 
the  succession  shall  qualify,  cause  an  inventory  to  be  taken,  take  charge 
of  the  property,  and  enter  upon  the  administration.  If  the  surviving 
partner  desires  to  exercise  the  right  accorded  to  him  to  liquidate  the  af» 
fkirs  of  the  partnership,  he  must  demand  it  contradictorily  with  the 
legal  representative,  after  the  inventory  has  been  made,  and  the  portion 
coming  to  the  deceased  has  been  ascertained,  and  its  value  estimated  in 
the  inventory.  If  any  heir  of  the  deceased  be  present  or  represented^ 
his  consent  would  seem  to  be  necessary,  and,  therefore,  he  shoul  1  be 
notified  of  the  application  of  the  surviving  partner.  Art  1143;  McEoweo 
VB.  McGuire,  15  An.  637. 

Patterson  was  a  citizen  of  Louisiana,  residing  in  New  Orleans,  and 
he  had  invested  a  large  sum  in  this  business,  which  was  conducted  in 
valuable  buildiugs,  alleged  to  have  belonged  to  him.  It  is  not  unfair  to 
presume  that  all  his  heirs  were  not  absent  and  unrepresented,  in  view  of 
the  large  interests  devolved  upon  them  by  his  death.  At  any  rate,  no 
law  authorizes  the  surviving  partner  to  take  the  initiative,  and,  by  ex- 
parte  application,  cause  himself  to  be  appointed  liquidator,  with  the 
right  to  retain  the  portion  of  the  deceased  partner,  to  have  an  inven- 
tory made  ex  parte,  and  to  give  the  requisite  bond,  and  security,  without 
having  the  same  approved  and  accepted  by  the  legal  representative  of 
the  deceased  partner,  or  by  the  court,  in  case  of  unreasonable  objection^ 

It  is  no  part  of  the  obligation  of  the  surviving  partner  and  his- 
surety  to  pay  any  specific  debt  to  the  succession  of  the  deceased.  The 
business  of  the  surviving  partner,  and  this  is  the  obligation  of  the  bond,, 
is  to  dispose  of  the  effects  in  the  usual  course  of  trade,  to  pay  the  debts- 
of  the  partnership  to  third  persons,  to  liquidate  the  affairs  of  the  part- 
nership ;  and  to  account  and  pay  over  whatever  may  be  found  due  to 
the  succession  on  final  settlement. 

No  doubt  cases  will  occur  in  which  the  surviving  partner  might  not 
have  been  able  to  liquidate  the  partnership  fully  in  one  year ;  and  Ixk 
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that  event  he  might  obtain  a  prolongation  of  the  term,  where  the  inter- 
ests of  the  suooession  would  be  thereby  promoted  But  whether  tlie 
term  be  extended  or  not,  his  obligation  is  the  same,  to  acoount  to  the 
legal  representative,  and  to  pay  him  the  portion  shown  to  be  due  on  the 
liquidation  and  settlement  of  the  partnership.  In  the  event  that  any 
of  the  eCTdots  should  remain  not  disposed  of,  they  might  be  divided  in 
Jcind,  if  susceptible  of  suoh  division  ;  or  be  sold  at  public  sale. 

The  whole  object  of  this  proceeding  is  to  effect  a  partition,  a  sever- 
ance of  the  interests  of  the  deceased  and  the  survivor,  in  the  manner 
most  advantageous  to  all  the  parties.  The  law  never  intended  that^  at 
eny  time,  either  during  the  term  fixed,  or  after  its  expiration,  the  legal 
representatives  of  the  succession  should  be  permitted  to  bring  suh 
against  the  survivor  for  any  single  item  of  account  which  might  appear 
to  the  credit  of  the  deceased.  The  obligation  of  the  survivor  is  entire, 
to  account  and  pay  over  the  entire  amount  due,  the  part  and  portion 
ooming  to  the  succession  on  the  settlement  of  the  partnership. 

This  obligation  of  the  surviving  partner  is  an  ordinary  civil  obliga- 
tion, which  must  be  enforced  in  the  ordinary  civil  tribunals,  having  or- 
dinary civil  jurisdiction ;  and  it  is  no  more  cognizable  in  a  probate  court 
than  would  be  any  other  obligation  to  the  succe^ision,  or  a  suit  for  a  par- 
tition of  any  property  owned  in  common  by  the  deceased  and  a  surviT- 
ing  joint  owner.  At  the  expiration  of  the  term  fixed  for  the  liquidation, 
the  legal  representative  would  demand  of  the  survivor  an  account,  and 
the  payment  of  the  amount  due.  If  this  should  be  refused,  it  would  be 
the  duty  of  the  person  administering  the  succession,  the  legal  repre- 
sentative, to  proceed,  by  ordinary  action,  before  an  ordinary  civil 
tribunal,  to  compel  the  rendering  of  an  account,  the  final  settlement  of 
the  partnership  affairs,  and  the  payment  of  the  amount  due  on  such 
settlement ;  and  this  suit  would  be  brought  against  the  principal  and 
the  surety  in  the  bond. 

This  account  is  not  to  be  rendered  to  the  probate  court.  The  pro- 
bate court  deals  with  the  legal  representative  administering  the  sue- 
oession.  It  requires  him  to  have  made  and  filed  in  court  an  inventory 
of  the  property  of  the  succession  ;  and  to  take  possession  of  and  ad- 
minister that  property.  He  could  not  administer  the  partnership,  nor 
•could  he  take  out  of  the  possession  of  the  surviving  partner  the  por- 
tion of  the  deceased,  because  one  partner  has  no  separate  ownership  of 
Any  of  the  effects  of  the  partnership,  until  it  is  settled  in  some  way,  and 
the  partnership  debts  paid.  As  representative  of  the  deceased  he  mighty 
jointly  with  the  survivor,  administer  the  effects  of  the  partnership ;  or 
he  might  provoke  a  settlement  and  partition.  He  could  not  oompd 
euch  settlement  and  partition  In  the  probate  court,  because  such  pro- 
ceeding  would  not  fall  within  the  jurisdiction  of  that  court.    When  the 
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court  permits  the  suryivor  to  retain  the  entire  property  of  the  partner- 
ship for  the  purpose  of  liquidation,  the  law  requires  him  to  give  bond, 
not  to  the  judge  of  the  court,  as  administrators  appointed  by  the  court 
do,  but  to  the  legal  representative  appointed  by  the  court  to  administer 
the  succession.  It  is  not  an  official  bond  ;  it  is  an  ordinary  bond,  such 
as  might  be  required  of  a  person  appointed  to  liquidate  a  partnership 
the  members  of  which  are  still  living. 

The  whole  proceeding  in  the  probate  court  seems  to  us  to  have  been 
wrong.  We  do  not  mean  to  say  that,  to  the  extent  of  the  bond,  the  sur- 
viving partner  and  his  surety  are  not  accountable  to  the  executors  for 
the  part  and  portion  coming  to  the  succession  on  the  settlement  of  the 
partnership ;  but  the  probate  court  was  without  jurisdiction  to  receive 
the  account,  or  to  amend  it,  or  to  homologate  it,  or  to  render  judgment 
on  it.  It  was  not  an  account  of  the  administration  of  a  succession,  but 
of  the  administration  of  a  partnership :  It  was  not  an  account  rendered 
by  the  admioietrator  of  a  succession,  but  by  the  administrator  of  a 
partnership  to  the  administrator  of  the  succession  ;  and  the  judgment 
oo-that  account  does  not  entitle  the  executors  to  demand  any  speoiflo 
sura  as  fixed  by  it. 

There  was  no  proof  that  any  sum  was  due  by  the  partnership  for 
rent,  except  the  judgment  of  the  Second  District  Court ;  and  that  judg- 
ment was  void  for  want  of  jurisdiction.  No  amount  of  proof  could  have 
authorized  a  judgment  in  favor  of  plaintifb  in  this  suit ;  because,  as  the 
bond  sued  on  disclosed,  and  the  Code  provides,  neither  the  surviviog- 
partner  nor  his  surety  was  liable  for  any  thing  more,  or  for  aoy  thing* 
less  than  a  faithful  administration  by  the  liquidator,  a  true  and  proper 
account,  and  such  snm  as  might  be  found  due  to  the  succession  on  the 
settlement  of  the  partnership  afbirs. 

The  partnership  might  have  owed  the  succession  $1800  for  rent ; 
and  yet,  pn  final  settlement,  the  succession  might  be  largely  indebted  to 
the  partnership.  It  is  the  right  and  the  duty  of  the  executors  to  com- 
pel an  account  and  settlement  of  the  partnership ;  and  they  have  no 
other  rigiit  or  recourse  on  the  bond. 

The  judgment  appealed  from  is  therefore  anuUed,  avoided,  and  re- 
Tersed,  and  the  demand  of  plaintifBs  rejected,  and  their  petition  dis- 
missed as  in  case  of  nonsuit,  reserving  to  them  and  to  the  succession  of 
Thomas  H.  Patterson  all  their  rights,  whatever  they  may  have  been, 
against  Sigmund  Mendelsohn  as  surviving  partner  of  the  late  commer- 
cial firm  of  8.  Mendelsohn  &  Co.,  and  against  Sigmund  Mendelsohn  and 
Isadore  Newman  on  the  bond  sued  on  in  this  case,  plaintifb,  appellees^. 
paying  the  costs  in  both  courts. 

Rehearing  refused. 
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No.  7101. 
BoAio)  OF  School  Directobs  of  Concordia.  Parish  vs.  Joseph  Hebkaiidez. 

A  duly  certified  copy  of  an  orifirinal  record,  made  by  the  le^al  cuatodiaD  of  the 
oriffiQal.  is  admissible  in  evidence. 

Under  the  authority  of  the  Board  of  School  Directors  of  a  parish,  the  treasarer  of 
the  board  may  make  a  valid  sale  of  the  warrants  of  the  State  which  represest 
that'portion  of  the  interest  on  the  free  school  fund  due  to  said  parish. 

Where  the  plaintiff  in  a  suit  formally  avers  that  the  defendant  had  collected  certaift 
warrants,  the  property  of  plaintiff,  and  prays  the  defendant's  condem nation  for 
the  amount  of  the  warrants,  he  thereby  estops  himself  from  subsequently  sjung 
another  person  as  the  collector  of  the  warrants. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Orleans. 
Pardee,  J. 

Geo,  L.  Bright  for  plaintiff  bod  appellant. 

Tho8.  J.  Semmes  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  The  plaintiff  claims  from  the  defendant  an  indebt- 
edness of  twenty-flve  thousand  one  hundred  and  thirty-two  99-100  dol- 
lars for  this,  ttiat  he  collected  and  received  the  amount  of  a  series  of 
warrants,  which  are  set  forth  in  detail,  issued  by  the  Auditor  of  Public 
Accounts,  and  which  belonged  to  the  plaintiff,  and  aggregate  the  sum 
sued  for.    Interest  is  also  demanded  from  the  dates  of  their  collection. 

Upon  exception  being  made  that  the  petition  did  not  set  forth  any 
cause  of  action,  and  being  maintained  with  leave  to  amend,  an  amended 
petition  was  filed,  alleging  that  the  defendant  failed  to  account  to  the 
plaintiff  for  the  moneys  collected  and  received  by  him,  and  had  appro- 
priated them  to  his  own  use.  Exception  was  again  made  of  the  same 
nature  as  the  first,  and  being  overruled,  the  defendant  answered. 

After  a  general  denial,  he  admits  that  he  collected  the  warrants, 
but  denies  that  they  were  the  property  of  the  plaintiff,  or  that  he  col- 
lected them  for  the  plaintiff's  acco»int,  but  that  they  were  his  own,  and 
were  collected  by  him  as  owner — that  the  warrants  were  drawn  In  favour 
of  David  Young,  then  treasurer  of  the  school  board  of  Concordia,  who 
was  authorized  by  a  resolution  of  that  board  to  sell  and  transfer  them, 
and  that  he  did  sell  them  to  plaintiff  for  a  valuable  consideration  in  1871, 
and  afterwards  made  report  thereof  to  the  board,  and  paid  to  it  or  in  its 
treasury,  the  sums  received  at  and  by  that  sale,  and  that  such  sums  were 
used  and  applied  by  the  board  to  the  support  of  the  public  schools  of  that 
parish — that  afterwards,  in  1872,  the  board  examined  the  accounts  of 
Young,  its  treasurer,  and  settled  with  him,  finding  him  chargeable  with 
one  thousand  and  ninety-seven  24-100  dollars  as  the  balance  in  his  hands. 
This  settlement  is  pleaded  in  bar  of  this  suit.  The  defendant  further 
avers  that  the  plaintiff  Instituted  suit  in  1877  against  Young,  claimiog 
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from  him  as  treasarer  $61,602.14,  leas  $27,689.81  accounted  for,  which 
iflrst  named  sum  includes  the  warrants  upon  which  plaintiff  is  now  suing,  ■ 
■and  this  demand  of  Young  is  now  pleaded  as  an  estoppel  which  pre- 
cludes the  plaintiff  from  contesting  the  validity  of  the  transfer  of  the 
warrants.    Finally  the  prescription  of  one  year  is  pleaded. 

The  authorization  to  sell  the  warrants  Is  contained  in  a  resolution  of 
Hie  school  board,  certified  as  a  correct  copy  by  one  Cornwall,  treasurer 
of  the  board,  and  it  was  objected  to  by  the  plaintiff  on  the  ground  that 
he  was  not  the  treasurer,  or  if  he  were,  that  he  is  not  authorized  to  cer- 
tify copies  of  the  records  of  the  board.  The  treasurer  is  also  the  secre- 
tary. The  law  makes  the  one  officer  perform  the  duties  of  the  other. 
Bess.  Acts  1871,  p.  42.  He  had  legal  custody  therefore  of  the  records,, 
and  as  it  was  his  duty  to  keep  the  original,  a  copy  certified  by  him  as 
true  was  admissible  in  evidence.  1  Greenleafs  Evidence  {486.  That  he 
was  treasurer,  and  therefore  secretary,  is  expressly  alleged  by  the 
plaintiff  in  its  suit  against  Young,  which  is  part  of  the  documentary 
-evidence  in  the  present  suit. 

But  the  plaintiff  contends  that  it  could  not  legally  authorize  the  sale 
of  the  warrants  by  resolution  or  otherwise — that  it  had  no  right  to . 
transfer  any  appropriations  made  for  the  support  of  the  public  schools, 
t>ut  only  to  receive  and  apply  them — that  school  boards  are  not  required 
nor  expected  to  raise  funds  for  the  support  of  schools,  their  duty  being 
to  establish  and  maintain  schools  with  funds  furnished  by  the  State, 
and  if  the  State  furnished  no  funds,  there  could  be  no  schools.  For, 
argues  the  plaintiff's  counsel,  if  the  board  could  sell  the  warrants  for 
thirty  cents  on  the  dollar,  it  could  sell  them  for  one  mill  on  the  dollar 
and  thus  could  abolish  and  destroy  the  schools. 

We  held  in  Durant's  case,  29  Annual,  77,  that  the  Free  School  Fund 
was  inalienable,  and  had  been  placed  hors  de  commerce  by  numerous 
•congressional  and  legislative  acts  and  constitutional  provisions,  and 
therefore  that  the  bonds,  composing  that  fund,  could  not  be  validly  sold 
even  under  an  authorization  of  the  General  Assembly,  and  we  have  re- 
cently re-affirmed  what  we  then  said.  Sun  Ins.  Go.  v.  Board  of  Liq.  not 
yet  reported.  But  these  warrants  do  not  enter  into,  or  form  a  part  of 
the  capital  of  that  fund.  The  interest  of  the  School  fund  is  the  means 
of  support  of  the  schools.  The  boards  of  directors  are  expressly  au- 
thorized to  apply  that  interest  to  the  maintenance  of  schools.  It  is,  so 
to  speak,  the  sole  income  of  the  schools,  and  is  expected  to  be  spent  in 
their  yearly  maintenance.  These  warrants  are  drawn  for  that  interest. 
The  only  way,  to  get  the  interest  out  of  the  State  treasury  into  the  local 
•school  treasury  is  to  draw  a  warrant  for  it  Gould  the  treasurer  of  the 
local  board  assign  or  transfer  that  warrant  to  some  one  near  by  the 
Treasurer's  office,  who  could  conveniently  get  the  money,  such  assign- 
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ment  being  made  for  full  face  value?  Gould  he  sell  that  warrant  to  any 
one  for  one  hundred  cents  in  the  dollar?  If  he  could,  the  power  to  sell 
being  conceded,  he  could  sell  for  thirty  cents  in  the  dollar,  or  for 
fifty-seven  cents,  which  was  the  price  paid  by  the  defendant.  The 
execution  of  all  human  laws  depend  upon  and  must  be  confided  to  hu- 
man instruments.  They  cannot  foresee,  nor  provide  for,  all  the  contin- 
gencies of  maladministration,  of  ofQcial  dishonesty,  or  personal  perfidy. 
When  the  law  empowered  the  treasurer  of  the  Con<^rdia  school  board 
to  draw  the  Interest  to  which  it  was  entitled  from  the  State  treasury,  it 
surrounded  the  act  with  all  the  safeguards  that  mere  enactments  ooold 
do.  It  compelled  him  to  give  bond,  and  it  entrusted  to  others  the  powo* 
to  reject  that  bond  for  good  cause.  It  could  not  foresee  who  would  be 
the  treasurer  of  each  local  school  board,  nor  prevent  the  malversation 
of  any  of  them.  Some  one  had  to  be  designated  who  should  draw  the 
"^tarrant  on  the  Auditor,  and  who  was  thus  entitled  to  receive  from  that 
officer  his  warrant  on  the  State  Treasurer,  and  it  was  for  each  local 
board  to  guard  the  fund  entrusted  to  it  by  selecting  an  officer  of  ap- 
proved fidelity  as  its  custodian,  and  reic[uiring  of  him  ample  secarity  for 
its  preservation  and  disbursement. 

What  was  the  treasurer  of  the  local  board  to  do  with  these  war- 
rants? The  plaintiffs  counsel  says,  if  they  were  not  cashed  at  the 
treasury,  shut  up  the  schools.  If  the  same  rule  were  applied  to  the 
different  departments  of  the  State  Qovemment,  there  would  be  a  total 
cessation  of  the  exercise  of  all  its  functions.  It  is  impossible  for  ns  to 
ignore  the  fact  that  warrants  on  the  State  treasury  are  not  cashed.  They 
form,  and  have  formed  for  many  years,  a  part  of  the  commodities  for 
daily  sale  in  this  city.  The  treasurer  of  the  school  board  of  Gonoordia 
must  either  have  sold,  or  the  school  treasury  would  have  been  empty. 
The  legislature  has  more  than  once,  not  only  recognized  the  fact  that 
these  particular  warrants  were  the  subject  of  barter,  but  made  an  enact- 
ment the  special  object  of  which  was  to  enhance  their  market  value.  AH 
warrants  were  to  be  received  in  payment  of  arrear  taxes,  sees  acts  1871, 
p.  196,  and  free  school  warrants  should  be  received  in  payment  of  current 
taxes.  Sess.  acts  1872,  p,  55.  Warrants  had  become  so  large  a  part  of 
the  State  debt,  and  their  sale  or  transfer  had  become  so  universal,  that 
they  were  put  on  the  same  footing  as  bonds  in  the  Funding  Act  Sees* 
Acts  1874,  p.  39. 

To  prevent  misapprehension  we  may  say  that  we  are  not  treating 
these  warrants  as  negotiable  paper  in  the  commercial  sense.  It  isth^r 
transferable  quality — their  alienability  by  sale  and  delivery — ^we  are  con- 
sidering. Dillon,  treating  of  municipal  warrants,  says ; — Such  instru- 
ments, issued  by  municipal  and  public  corporations,  are  generally 
treated  as  negotiable  in  the  sense  of  being  transferable  by  delivery,  and 
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in  most  of  the  States  the  transferee  or  holder  may  enforce  payment  by 
suit  or  by  mandamus  In  his  own  name.  Mnnic.  Corp.  i406.  We  have 
seen  that  the  transferability  of  State  warrants  has  been  recognized  by 
the  legislation  of  this  State — that  the  transfer  of  them  is  of  dally  occur- 
rence— that  even  as  Dillon  says  municipal  warrants  are  "vouchers,  or 
necessary  instruments  for  carrying  on  the  machinery  of  municipal  ad- 
ministration, and  for  anticipating  the  collection  .of  taxes,"  so  our  State 
warrants  have  become  the  sole  means  or  instruments  for  carrying  on 
the  machinery  of  every  department  of  the  State  administration.  The 
school  warrants  are  like  others  in  this  respect.  They  cannot  be  regarded 
as  stamped  with  the  attributes  of  inalienability,  as  are  the  bonds  of  the 
school  fund,  for  the  latter  are  consecrated  to  a  perpetual  use,  *  never  to 
be  diverted  to  any  other  purpose,'  while  the  former  represent  the  prod- 
uce of  that  sacred  fund  which  is  required  to  be  annually  spent  in  the 
'  maintenance  and  support  of  public  schools.' 

In  1877  the  plaintiff  brought  suit  against  David  Young  and  the 
sureties  on  his  bonds  as  treasurer,  and  this  suit  is  now  pleaded  as  an 
estoppel.  The  allegations  of  that  petition  are  that  Young  became 
treasurer  of  the  Concordia  school  board  in  1870  and  continued  therein 
until  1877,  having  executed  four  bonds  with  sureties  during  the  inter- 
vening years,  all  of  which  are  set  forth — that  during  his  term  of  office 
he  drew  from  the  State  treasury  over  sixty  thousand  dollars  of  current, 
and  free  school  fund,  and  that  he  paid  out  only  a  fraction  over  twenty- 
seven  thousand  dollars  thereof — that  Young  has  made  divers  sales* of 
his  property  (six  being  enumerated)  with  the  view  of  eluding  the  pay- 
ment of  his  defalcation,  all  of  which  are  null,  simulated,  and  In  fraud  of 
plaintiffs  rights  which  had  been  secured  by  timely  recording  of  these 
several  bonds — and  thereupon  Judgment  is  prayed  against  Young  for 
the  residue  of  the  fund  in  his  hands,  and  against  the  securities  for  such 
sums  as  they  were  respectively  bound  for. 

The  sum  alleged  to  have  been  received  by  him  in  that  suit  Indudes- 
the  sum  for  which  judgnient  Is  prayed  against  Hernandez  In  this  suit. 
The  allegations  of  the  plaintiff  in  that  suit  affirm  the  collection  by  Its 
treasurer  of  the  same  warrants,  for  the  collection  of  which  the  defend- 
ant is  sued  In  this.  The  liability  of  Young,  and  the  sureties  on  his  offi- 
cial bonds,  is  founded  upon  his  collection  of  the  warrants  and  his  failure 
to  account  for  their  proceeds.  It  Is  Indisputable  that  Young,  as  treasu- 
rer, had  the  right  to  collect  This  petition  charges  that  he  did  collect, 
and  such  averment  estops  the  plaintiff  from  now  claiming  that  Hernan- 
dez collected,  and  Is  responslble'therefor. 

In  what  capacity  did  the  defendant  collect?    The  present  suit  does 
Bot  charge  that  he  was  the  agent  or  mandatary  of  the  plaintiff,  nor  was 
such  the  fact    He  was  neither  its  officer  nor  employee,  nor  did  he 
11  » 
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assume  to  transact  its  business,  either  by  its  authorization  or  of  his  own 
mere  volition.  He  had  no  connection  with  the  plaintiff.  He  treated 
with  one  of  its  officers  and  bought  a  saleable  commodity  from  bim,  and 
the  plaintiff  had  the  misfortune  to  have  an  unworthy  officer  who  con- 
sumed or  withheld  a  large  part  of  its  funds.  Which  of  the  two  should 
suffer  ? 

An  Interesting  discussion  was  had  at  bar,  and  in  the  briefs,  upon  the 
nature  or  kind  of  obligation  imposed  upon,  or  assumed  by  the  defend- 
ant in  the  act  of  collection  of  these  warrants — ^whether  the  source  of  the 
obligation  (admitting  that  there  was  one)  arose  from  a  contract,  quasi- 
contract,  offence  or  quasi-offence.  This  was  necessary  in  the  presenta- 
tion of  the  case,  in  the  event  it  should  become  necessary  to  determine  in 
what  length  of  time  the  present  action  should  be  prescribed.  But  it  has 
become  unnecessary  for  us  to  pursue  the  subject,  since  it  is  manifest 
from  what  we  have  already  said  that  the  plaintiff  must  fail  in  its  action 

from  other  causes. 

The  judgment  of  the  lower  court  is  affirmed  with  costs. 

Justice  Spenceb  recused  himself,  and  took  no  part  in  the  dedsion  of 
this  cause. 


DeBianc,  J.  I  concur  in  the  foregoing  decree  and  rest  my  concur- 
rence on  the  second  ground  discussed  in  the  opinion  read  by  the  Chief 
Justice. 

Behearing  refused. 


No.  7324. 
State  kx  rel.  H.  W.  Faibchild  vs.  Talbot  Stillman. 

Judffments  rendered  by  this  court  while  holdlni?  one  of  Its  country  terms  only  be- 
come final  on  the  expiration  of  three  judicial  days  from  their  rendition. 

The  last  judicial  day  on  which  an  application  for  a  rehearing  may  be  made  does  not 
expire  at-^H  o'doolc,  a.  m.  merely  because  this  court  adjourned  sine  die  at  that 
hour  on  that  day.  The  application  is  In  time  if  filed  at  any  time  duriiifir  that 
day. 

A  PPLICATION  tor  a  mandamus. 

Frank  P.  Stuhhs  for  relator. 

Bespondent  in  person. 

The  opinion  of  the  court  was  delivered  by 

Sfenokr,  J.  At  its  Monroe  term,  1878,  this  court  affirmed  the 
judgment  of  the  district  court  in  favor  of  plaintiff  in  the  suit  of  Fair- 
child  vs.  McEnery.  Our  opinion  and  decree  were  delivered  July  20; 
the  21st  was  Sunday.  The  court  sat  on  22d,  23d,  and  24th.  Thesessioaon 


NEW  ORLEANS,  FEBRUARY,  1879.  168 

State  ex  rel.  Fairohild  vs.  Stillman. 

^th  commenced  at  6,  and  ended  6}  o'clock,  a.  m.,  when  the  court  ad- 
journed sine  die.  At  9)  a.  m.  of  24th,  the  defendant,  McEnery,  filed  a 
formal  application  for  rehearing. 

The  relator,  Fairchild,  demands  that  the  clerk  send  down  to  the 
<;ourt  a  qaa  our  decree  for  execution,  alleging  its  finality  by  reason  of 
the  application  for  rehearing  being  filed  too  late. 

Two  questions  are  presented: 

1.  At  the  country  terms  of  this  court,  is  any  delay  given  by  law  for 
applications  for  rehearing  ? 

2.  If  so,  had  that  delay  expired  when  the  said  application  was 
filed? 

The  first  question  arises  out  of  the  fact  that  the  original  article 
"911  of  the  Code  of  Practice,  granting  three  days  delay,  is  omitted 
from  the  Revised  Code  of  1870  ;  and  what  was  once  a  mere  amendment 
thereto,  relative  to  cases  in  New  Orleans,  hcus  been  substituted  therefor. 
It  is  contended  that  therefore  there  is  now  no  law  granting  delay  for 
rehearings  except  in  cases  tried  in  New  Orleans. 

We  think  the  omission  the  result  of  inadvertency  or  carelessness  ; 
and  that  the  existence  of  the. right  sufficiently  results  from  other  pro- 
visions of  the  Code.  Thus  article  913  provides  that  "  while  the  court  is 
deliberating  on  this  application  (for  rehearing),  the  three  days  allowed 
Jor  rendering  a  judgment  final  do  not  run"  Here  is  a  clear  enunciation 
that  our  judgments  do  not  become  final  until  after  the  lapse  of  three 
da3rB.  We  gather  from  other  provisions  of  the  Code  in  analogous  cases 
that  these  three  days  are  judicial  days.    See  arts.  911  and  558,  C.  P. 

The  second  question  is,  must  the  24th  July,  as  a  judicial  day,  be  con- 
sidered as  having  expired  at  6^  o'clock  a.  m.,  the  hour  of  the  court's  ad- 
journment? We  think  not;  an  application  filed  at  cmy  time  on  that 
day  would  have  been  clearly  sufficient  and  in  time  had  the  court  met 
again  on  the  25th.  Why  should  there  be  any  difference  in  the  cases  of  an 
adjournment  to  the  next  day  and  one  sine  die?  In  either  case  the  party 
Is  entitled  to  three  judicial  days,  but  only  three.  If  relator's  position  bo 
correct,  the  application  would  be  too  late  in  either  case,  if  filed  after  the 
hour  of  adjournment.  It  is  not  now  the  practice  to  require  applications 
for  rehearing  to  be  filed  in  open  court  We  therefore  hold  that  the  de- 
fendant had  the  whole  of  the  third  day  to  apply,  and  did  so  in  time. 
The  mandamus  is  refused  at  costs  of  relator. 


Dissenting  Opinion. 

Maitnino,  C.  J.  In  my  opinion  the  judgment  became  final  upon  its 
rendition.  By  the  Code  of  Practice^  as  it  was  before  1857,  aU  judgments 
of  this  court  became  final  after  three  judicial  days,  art.  911.    In  that 
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year,  this  artiole  was  amended  by  excepting  from  this  rule  nine  desig- 
nated parishes,  of  which  Ouachita  is  not  one,  and  in  those,  appeals 
were  not  to  become  final  until  the  lapse  of  six  days.  Sees.  Acts  1857» 
P.1B4. 

In  the  following  year,  it  was  enacted  that  all  Judgments  of  this 
court,  rendered  at  New  Orleans,  should  become  final  only  after  the 
lapse  of  six  days.  Sess.  Acts  1858,  p.  65.  By  the  law  as  thus  amended, 
appeals  decided  at  New  Orleans  became  final  after  six  days,  and  those 
decided  elsewhere  after  three  days.  But  in  the  revisals  of  1870,  art. 
911  provided  for  appeals  decided  here,  giving  six  days  before  they  be- 
came final  and  wholly  omitted  any  provision  for  appeals  at  the  country 
terms.  This  omission  is  so  pointed,  considering  the  amendatory  acts 
of  1857  and  1858,  that  it  must  have  been  designed.  And  that  it  was  an 
omission  of  significance  and  authority,  and  was  so  considered,  is  appar- 
ent from  the  fact  that  the  legislature  at  its  recent  session  amended  art 
911  of  the  Code  of  Practice  by  providing  that  appeals  rendered  by  thi» 
court  "at  other  points  where  the  court  may  be  holden"  beside  New  Or- 
leans, shall  be  final  only  after  three  judicial  days  from  rendering'  them. 
This  Act  was  promulgated  only  two  days  ago.  Official  Journal  of 
Feb.  8.    Sess.  Acts  1879,  p.  33. 

The  judgments  of  this  Court  are  final  when  they  are  pronounced 
unless  the  law  otherwise  specially  orders.  The  Revised  Code  of  Practice 
provided  tiiat  appeals  decided  here  should  not  become  final  until 
after  six  days,  and  made  no  provision  for  any  delay  as  to  judgineDt» 
upon  any  other  appeals.  Therefore  this  appeal,  decided  at  Ouachita 
last  year,  was  final  without  any  delay. 
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No.  6570. 
B.  F.  Chabfaux  and  O.  Valette  vs.  C.  C.  Bellooq,  Wife  of  P.  A-  Gibebt. 

Where  a  sarvivinfir  wife  sells  a  parcel  of  oommunlty  property  owned  In  indivislon 
by  herself  and  her  minor  children,  and  the  sale  is  subeequentir  ratified  by  the 
children  after  they  attain  majority,  or  while  they  are  minors,  by  a  decree  of 
court  on  the  advice  of  a  family  meetine.  such  ratification,  even  thouirh  mad« 
after  the  institution  of  a  suit  by  the  vendee  of  the  property  to  annul  the  sale, 
will  cure  any  defect  in  the  sale  arising  out  of  the  wife's  want  of  power  to  sell 
when  that  defect  is  set  forth  in  the  act  of  conveyance  to  the  vendee,  and  he  eon- 
sents  in  the  act.  that  the  defect  of  title  may  be  subsequently  cured  and  the  salo 
thereupon  perfected. 

The  failure  of  a  vendor  to  perform  a  condition  of  the  sale  is  a  passive  breach  of 
contract,  and  before  an  action  to  annul  because  of  such  breach  can  be  main- 
tained, the  vendor  must  be  put  in  default  An  offer  to  annul  made  by  the  Tea- 
dee  does  not  amount  to  a  default. 
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i  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lync\ 

Lacey  &  BvXLer  for  plalntiffe  and  appellees. 

A.  AW.  Voorhies  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

WHrrs,  J.  The  plaintiffs,  having  bought  from  defendant  a  piece  of 
real-estate  in  the  parish  of  St.  Tammany  by  act  of  sale  passed  before 
R  G.  Oottschalk,  notary  public,  on  the  14th  of  June,  1866,  instituted  on 
the  25th  of  March,  1872,  the  present  suit,  in  which  they  prayed  that  the 
sale  made  to  them  by  the  defendant  be  decreed  to  be  null  and  void,  that 
she  be  ordered  to  receive  back  the  property  by  her  sold  them.  They 
asked,  in  addition,  the  repayment  of  the  cash  price  paid,  and  for  a 
judgment  for  the  value  of  the  improvements  put  by  them  on  the  prop* 
erty.  The  cause  of  action  upon  which  this  prayer  was  founded  is  stated 
as  follows: 

1.  The  non-compliance  by  plaintiff  with  an  obligation  assumed  by 
her  to  settle  a  tacit  mortgage  in  favor  of  certain  minors  said  to  rest  on 
the  property  sold,  at  the  date  of  sale. 

2.  The  fact  that  the  defendant  was  not  the  owner  of  the  property 
sold  at  the  time  of  sale,  rendering  the  sale  therefore  absolutely  null 
under  C  G.  2452. 

The  defendant  resists  on  the  following  grounds : 

First.  That  the  mortgage  complained  of  was  no  longer  binding  on 
the  property  sold,  because  of  its  not  having  been  registered  under  the 
act  of  1870.  That  even  if  binding  the  plaintiffo  had  retained  under  the 
terms  of  the  act  of  sale  a  sum  adequate  to  pay  the  mortgage  and  there- 
fore could  not  complain  of  its  existence. 

Second.  That  the  want  of  title  complained  of  was  as  follows :  th# 
property  sold  to  them  by  defendant  was  acquired  by  her  from  Mrs. 
Odile  Derbes,  widow  of  John  Baptist  Bellocq,  and  had  belonged  to  the 
community  existing  between  them,  had  passed  at  the  date  of  the  death 
of  Bellocq  to  his  surviving  widow,  as  owner  of  one-half,  and  to  his  Ave 
children  as  owners  of  the  other  half.  That  if  at  the  time  of  sale  to  her 
by  Mrs.  Derbes  or  at  the  date  of  her  sale  to  plaintiffo  there  was  any 
nullity  or  want  of  title  it  had  been  cured  by  a  proper  ratification  made 
by  the  heirs  of  Derbes,  which  ratification  completely  destroyed  plaintlfb' 
right  of  action  and  deprived  them  of  all  just  cause  of  complaint. 

Third.  Tnat  if  there  was  a  want  of  title  at  the  date  of  her  sale,  it 
was  known  to  the  purchaser,  one  of  the  plaintififo,  and  he  can  not  there- 
fore complain. 

Fourth.  That  since  the  date  of  sale  to  plaintiff  he  had  been  either 
through  himself  or  his  co-plaintiff,  to  whom  he  had  sold,  in  undisturbed 
possession  of  the  property,  without  threat  of  eviction,  and  therefore 
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could  not  be  heard  to  attack  the  title  under  which  he  held  for  the  pnr- 
poee  of  relieving  himself  from  the  obligations  of  a  contract  legally  en- 
tered into. 

The  evidence  in  the  record  both  as  to  the  title  and  claimed  ratifica- 
tion is  documentary,  and  the  proof  ministered  by  it  is  as  follows : 

On  the  Q9th  of  September,  1860,  Mrs.  Derbes  sold  to  defendant  the 
property  in  controversy.  At  the  time  of  the  sale  the  property  was  only 
owned  by  her  in  indivlsion  with  her  children,  having  formed  a  part  of 
the  community  which  had  existed  between  herself  and  her  deceased 
husband.  On  the  14th  of  June,  1866,  the  defendant  transferred  the 
property  thus  acquired  to  Gharpaux,  one  of  the  plaintifib,  the  act  of 
sale  containing  the  following  stipulation :  "and  it  is  further  understood 
and  agreed  that  the  two  notes  thus  subscribed  by  him,  said  Charpaux, 
shall  remain  in  his  possession  until  the  said  Mrs.  Gibert  shall  have  com- 
plied  with  all  the  stipulations  herein  contained  concerning  the  fumlBhing 
of  a  good  and  valid  title  to  said  property."  On  the  8th  of  April,  1867, 
Gharpaux  transferred  this  property  to  his  co*plaintift  There  is  no 
question  as  to  the  undisturbed  possession  of  both  since  the  sale,  up  to  the 
institution  of  the  present  suit,  on  the  25th  March.  1872,  nearly  six  years 
after  the  date  of  their  acquisition.  The  facts  as  to  the  ratification 
are  as  follows :  On  the  13th  of  April,  1872,  a  few  days  after  the  insti- 
tution of  this  suit,  the  major  heirs  of  John  Baptist  Bellocq  expressly,  by 
act  before  Doriocourt,  notary  public,  ratified  and  confirmed  the  sale 
made  by  their  mother,  Mrs.  Derbes,  to  the  present  defendant.  One  of 
the  heirs  beiog  a  minor,  a  petition  was  presented  to  the  Second  District 
Gourt  which  stated  that  by  some  mistake  in  the  original  proceedings  had 
to  adjudicate  the  community  property  to  the  widow  upon  the  death  of  her 
husband  the  property  in  controversy  had  been  omitted  or  not  adjudi- 
cated ;  that  in  consequence  of  such  omission  and  want  of  knowledge 
she  had  sold  said  undivided  half  along  with  her  own ;  that  she  was 
willing  th&t  the  minor's  share  of  the  proceeds  should  be  taken  from  the 
cash  proceeds  of  sale,  which  sale  exceeded  the  value  of  the  property  in 
the  inventory  of  her  husband's  succession.  She  prayed  a  family  meet- 
ing, which  was  ordered  and  held,  and  recommended  the  confirmation 
and  ratification  of  the  sale,  the  deliberations  were  homologated  by  the 
court,  and  authority  given  to  pass  the  necessary  act  of  ratification,  whidi 
was  accordingly  done.  Under  this  state  of  facts  judgment  was  r^:id* 
ered  by  the  lower  court  annulling  the  sale,  and  that  judgment  is  now 
before  us  for  review. 

The  counsel  for  plaintiff  and  appellee  have  waived  in  their  brl^  the 
question  of  the  right  to  rescind  growing  out  of  the  alleged  mortgage. 
Their  position,  as  we  look  at  it,  is : 

1.    That  the  ratification  tendered  is  not  sufficient. 
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2.  That  even  if  euffioient,  there  being  no  title  in  their  vendor  at  the 
time  of  their  purchase,  the  sale  was  null  under  C.  C.  2462.  That  any 
nttifloation  made  after  the  institution  of  their  suit  is  inoperative,  as 
their  rights  are  to  be  tested  by  the  state  of  things  in  existenoe  at  the 
date  of  their  demand.    We  think  none  of  these  positions  tenable. 

1.  The  ratification  is  good;  as  to  the  major  heirs,  it  certainly  vali- 
dated the  title;  as  to  the  minor  heir,  it  had  the  same  effect.  We  deem  it 
useless  to  enter  into  a  discussion  as  to  the  nature  of  the  nullity  of  the 
sale  of  a  minor's  property  by  private  sale.  Grant  that  such  a  nullity 
be  one  of  qucisi  public  order,  it  is  established  in  the  interests  of  the  minor, 
and  can  be  ratified  by  him  when  8ui  juris.  This  was  not,  however,  a 
sale  of  minor's  property;  it  was  a  sale  of  community  property.  The 
court  and  family  meeting  would  have  had  the  power  to  adjudicate  by 
original  aet  and  the  ratification  did  nothing  more.  Whatever  dissi- 
dence  may  exist  on  the  subject,  the  overwhelming  weight  of  authority  is 
in  favor  of  the  power  of  the  court  and  family  meeting  to  do  by  ratifica- 
tion that  which  they  could  do  by  original  act.  In  fact,  such  is  the  text- 
ual proviiBion  of  our  Code.  C.  G.  1794;  Bank  of  Lafayette  vs.  Delery,  2  A. 
648 ;  Yaughan  vs.  Christine,  8  A.  328 ;  Dunbar  vs.  Creditors,  2  A.  727. 

2.  The  ratification  being  binding,  can  the  plaintiff  be  heard  to  es- 
cape his  obligations  by  complaining  of  a  nullity  which  is  cured  com- 
pletely ?  His  position  is  that  his  rights  were  fixed  by  his  petition,  that 
the  nullity  is  absolute,  and  no  ratification  tendered  him  after  his  suit  is 
of  any  effect  Let  us  see.  Grant  for  the  purposes  of  examination  that 
a  vendee  may  be  heard  to  invoke  the  nullity  of  a  sale  made  in  violation 
of  C.  C.  2452.  even  although  not  threatened  with  eviction.  Grant  that 
the  nullity  of  the  sale  of  the  property  of  another  is  so  radical  that  the 
vendee  by  a  simple  act  of  volition  may  repudiate  it,  may  refuse  to  accept 
a  ratification  te*idered  after  judicial  demand.  Are  the  plain tifEs  within 
the  rule?  Is  the  sale  in  controversy,  the  sale  of  the  property  of  another, 
within  the  prohibition  of  C.  C.  2452? 

In  saying  that  the  sale  of  the  property  of  another  is  null,  the 
authors  of  the  Code  Napoleon,  art  1599,  whence  C.  C.  2452  is  drawn,  de- 
parted from  the  ancient  law.  The  departure,  however,  was  rendered 
necessary  inconsequence  of  a  fundamental  difference  between  the  theory 
of  sales  as  embraced  in  the  Roman  law  and  that  adopted  in  the  Code 
Napoleon,  and  our  own  Code,  the  Roman  law  sale  importing  simply  pos- 
session, while  that  of  the  Code  Napoleon  and  our  own  imports  not  only 
the  transmission  of  possession  but  also  that  of  ownership  or  title.  These 
reasons  were  the  operating  cause  of  the  insertion  of  the  provision  of 
article  1599  in  the  Code  Napoleon,  whence  they  have  passed  into  our  own, 
and  were  expressed  by  the  compilers  who  framed  and  lawgivers  who 
adopted  the  Code  Napoleon. 
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Pardesa.  Expose  des  Motifs,  No.  19  ;  Locr^,  Title  7,  p.  73 ;  Grenier, 
Disooars  No.  15 ;  Locr^,  Title  7,  p.  109 ;  Faure,  Rapport  au  Tribunat,  No. 
18  ;  Locr^,  Title  7,  p.  91. 

Does  a  sale  in  terms  purporting  not  to  transfer  title  fall  within  the 
inhibition  of  art  0.  G.  2452  ?  We  think  not,  because  if  that  article  declares 
the  nuUity  of  the  sale  of  the  property  of  another  person  for  the  reason  that 
title  is  supposed  to  flow  from  the  act,  its  provisions  manifestly  do  not  ap- 
ply to  a  sale,  where  by  agreement  between  the  parties  the  title  is  not  conveyed 
but  (he  obligaMon  to  procure  it  is  simply  assumed  by  the  vendor,  Sndb.  Is 
the  opinion  of  the  French  jurisconsults :  *'  Je  convieus  avec  vous  que  ]e 
Tous  Tends  tel  immeuble  appartenant  k  votre  voisio,  et  Je  m'obllge  k 
Taoquerir,  k  vous  le  livrer.  Est*oe-la  vente  de  la  chose  d'autrui  ?  Non, 
k  vrai  dire,  ce  n'est  pas  une  vente ;  le  d^biteur  s'engage  k  acquerir 
d'abord  Timmeuble,  oe  qui  est  une  obligation  de  faire.  C'est  seulement 
quand  il  aura  acquis  Timmeuble  que  la  vente  s'accomplira.  «De  mdnie,  si 
]e  me  porte  fort  que  Pierre  vous  vendra  sa  maison  pour  tel  prix,  la  con- 
vention f«t  valable ;  sur  ce  point  11  n'y  a  pas  de  doute,  puisque  nous 
avons  une  texte:  Tartinle  1120;  ce  n'est  pas  la  vente  de  la  chose  d'autrui 
par  Texoellente  raison  que  ce  n'est  pas  une  vente ;  c'est  une  obligataon 
de  faire,  sanctionn^e  pas  des  dommages — int^rdts.  H  faudrait  encore 
regarder  comme  valable  la  convention  formulae  en  oes  termea:  "Je 
vous  vends  la  maison  de  Pierre  pour  tel  prix."  Oe  n'est  pas  une  vente ; 
c'est  un  engagement  ou  de  me  procurer  oette  maison  pour  vous  la  livrer, 
ou  de  faire  que  Pierre  vous  la  livre.  La  formule  diff^re,  mais  la  oonven- 
tion  est  identique."    Laurent,  v.  24,  p.  115. 

Zachariee  says :  "  D'un  autre  odt^,  cette  disposition  est  inapplicable  4 
la  vente  de  la  chose  d'autrui,  contract^e  sous  la  condition  suspensive  de 
I'acqulsition  de  cette  chose  par  le  vendeur,  ainsi  q\i*k  celle  lors  de 
laquelle  ce  dernier  s'est  port^  fort  pour  la  v^ritAble  propri^taira" 

Troplong  says :  '*  On  pent  aussi  vendre  la  chose  d'autrui  en  se  por- 
tant  fort  de  faire  ratifler  la  vente  par  le  propridtaire." 

Troplong  de  La  Vente,  vol.  1,  p.  318,  No.  234. 

Duranton,  1. 16,  No.  179. 

The  jurisprudence  of  France  inculcates  the  same  principle.  DePrefg* 
nan  c  Hue  &  Fortanier,  Cassation  8th  January,  1866.  Journal  du  Palais 
for  1866,  p.  258 :  and  so  teach  the  courts  of  Belgium  upon  an  identical 
provision  of  law.    Laurent,  vol.  4,  p.  118. 

Does  the  sale  in  this  case  come  within  this  doctrine?  It  mani- 
festly does.  The  terms  of  the  act  placed  upon  the  vendor  the  obliga- 
tion of  procuring  title,  and  these  terms  read  by  the  allegations  of  the 
petition  make  it  more  than  clear  that  the  act  did  not  purport  to  trans- 
mit title,  but  that  the  procurement  of  title  was  simply  a  condition  of  the 
sale.    The  averment  is  "  that  in  and  by  said  act  of  sale  it  was  stipulated 
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and  agreed  *  *  *  *  mitU  certain  defects  in  the  title  were  cured  the 
caah  payment  of  one  thonsand  dollars  should  not  be  exigible." 

Again :  "  that  on  account  of  the  unreasonable  delay  and  continued 
failure  on  the  part  of  defendant  to  perfect  the  title,"  etc.,  etc.  The  sale 
then  is  not  stricken  with  the  nullity  provided  under  G.  C.  2452.  It  did 
Bot  purport  per  se  to  transmit  title.  The  procurement  of  title  being  one 
of  the  obligations  of  the  contract,  of  course  legal  rights  resulted  from 
iU  Whatever  view  may  be  taken,  the  obligation  was  either  the  obliga- 
tion of  doing  or  a  condition.  If  of  doing,  then  inaction  not  being  an 
active  violation  default  was  prerequisite.  C.  C.  1931, 1932, 1933.  We  do 
not  oonsider  that  the  offer  to  annul  was  such  default  If  a  condition,  of 
oourse  under  the  implied  resolutory  condition,  the  contract  ^being  com- 
mutative, it  could  be  rescinded  in  the  event  of  non-performance ;  but 
rescission  under  the  implied  resolutory  condition  is  within  our  sound 
discretion  as  to  time.  0.  G.  2047.  We  see  no  reason  to  rescind  a  sale  on 
the  ground  of  non-compliance  with  the  condition  thereof  when  a  full 
performance  is  tendered  in  answer  to  the  suit 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff.  It  is 
reversed ;  and,  proceeding  to  render  such  judgment  as  should  have  been 
Tendered  by  the  lower  court,  it  is  ordered,  adjudged,  and  decreed  that 
there  be  judgment  against  the  plaintiff  and  in  favor  of  the  defendant, 
dismissing  plaintifEs'  suit  at  their  cost ;  all  costs  of  the  lower  court  prior 
to  the  filing  of  defendant's  answer  to  be  paid  by  defendant 

Behearing  refused. 


No.  4389. 
Saba.  SnBLnra  et  al.  vs.  Sara  P.  Lawsarok. 

When  it  appears  that  an  exeoatrix  who  had  exerefsed  the  fanctions  of  her  office 
under  the  exceptional  circnmstances.  and  at  the  actual  theatre  of  a  civil  war, 
performed  her  duties  with  discretion  and  honesty,  she  can  not  be  held  respon- 
sible in  law  for  losses  that  were  inevitable  as  a  result  of  war. 

i  PFEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 

Edward  PhilUps  and  Merrick^  Bace  dt  Foster  for  plaintiffe  and  ap* 
pellanta. 

John  H.  New  and  Percy  Roberts  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manrino,  O.  J.  James  L.  Stirling  died  in  April  1860  in  the  parish  of 
West  Feliciana,  leaving  a  wife,  and  mother  and  brothers  and  sisters 
surviving,  but  no  children.  By  his  will,  which  was  duly  probated,  be 
gave  all  of  his  personal  property  to  his  wife,  except  three  notes  of 
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David  Barrow  for  $7,500  each,  and  the  money  in  the  hands  of  bis  com- 
mission  merchant,  which  he  directed  should  be  disposed  of  as  the  law 
directs.  His  widow  was  testamentary  executrix,  who  qualified,  admin- 
istered the  estate,  and  in  February  1862  filed  her  final  acooont,  which 
was  homologated.  That  account  shews  the  sum  of  $12,625.31  for  dis- 
tribution  among  the  heirs,  who  are  the  present  plaintifb,  and  for  its  re- 
covery this  suit  is  brought. 

In  that  account  enter  the  three  Barrow  notes,  not  then  collected^ 
but  charged  as  of  the  sum  which  the  principal  and  interest  then  ag* 
gregated,  and  they  were  the  largest  asset  of  the  estate — amounting  to 
nearly  twenty-five  thousand  dollars.  In  June  1863  Barrow  offered  to 
pay — rather  demanded  to  pay  them.  There  was  but  one  currency  in 
use  then,  i.  e.  the  Treasury  notes  of  the  (!)onfederate  States.  Mrs.  Stir- 
ling objected  to  receiving  payment  in  those  notes.  In  her  testimony 
she  says  she  was  prevailed  on  to  receive  it.  and  that  the  money  or 
Treauury  notes  thus  received  were  handed  to  Mr.  Winter,  who  prom- 
ised to  invest  them  in  foreign  exchange,  and  if  he  could  not  succeed  in 
doing  that,  he  would  invest  them  to  the  best  of  his  ability.  She  thought 
he  had  invested  them  in  cotton.  What  Winter  did  with  them  no  cne 
knows.  The  money  was  utterly  lost  to  the  estate.  The  question  now 
is,  shall  the  executrix  be  held  responsible  for  the  sum  received,  or  ac- 
knowledged in  her  account  to  have  been  received  by  her  ? 

War  prevailed  then.  The  parish  where  Mrs.  Stirling  lived  was  open- 
to  the  incursion  of  the  military  forces  then  invading  the  country,  and 
was  in  their  actual  possession.  "  After  the  federal  forces  had  taken  pos- 
session of  the  country,  says  Mrs.  Stirling,  I  had  great  trouble  in  hiding 
this  Confederate  money."  She  kept  it  until  her  apprehensions  for  its 
safety  became  so  great,  that  she  determined  to  keep  it  no  longer,  and 
disposed  of  it  as  already  narrated.  "  Every  day  and  every  night,  says 
the  witness  Lewis,  squads  of  Federal  soldiers  were  about,  carrying*  off 
every  thing  they  could  lay  their  hands  on."  Not  a  human  being  was  on 
the  place  except  three  ladies.  The  slaves  were  gone.  If  she  had  not 
received  the  Confederate  money  when  Barrow  offered  to  pay  his  notes 
with  it,  she  would  have  subjected  herself  to  suspicion  of  disaffection  or 
charge  of  treason,  and  might  have  got  into  serious  trouble.  If  the 
Confederate  money,  or  any  other  sort  of  money,  had  been  found  in  her 
house  by  the  soldiers,  she  would  quickly  have  been  relieved  of  all  anx- 
iety about  it«  safety.  There  was  no  bank  in  the  parish  in  which  to  de- 
posit it.  What  could  she  do  but  give  it  to  some  friend  to  do  with  it  as 
best  he  could  ? 

The  legal  question  is,  must  an  executrix  be  held  to  an  absolute  and 
unqualified  responsibility  for  doing  what  she  could  not  avoid  doing» 
under  circumstances  when  she  could  not  exercise  any  discretion,  and 
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when  she  was  doing  what  appeared  to  be  the  best  thing  to  be  done  at 
that  moment  with  her  surroundings.    We  think  not 

The  paper  that  is  called  an  aooonnt  and  which  was  filed  and  ho* 
mologated  in  1862  must  have  been  a  provisional  tableau,  for  it  was  not 
until  1869  that  the  executrix,  having  shewn  that  she  had  paid  all  the 
debts,  was  finally  discharged.  This  suit  was  instituted  in  1872,  more 
than  ten  years  after  the  tableau  was  filed,  from  which  time  the  plain- 
tUBi  claim  interest,  and  the  plea  of  prescription  is  filed,  but  we  do  not 
think  it  necessary  to  pass  on  it 

We  prefer  to  rest  our  decision  upon  the  broad  ground,  that  under 
the  exceptional  circumstances  in  which  fiduciaries  were  placed  by  the  ex- 
istence of  war,  when  localities  were  possessed  and  ravaged  in  turn  by 
contending  armies,  and  when  under  these  difficult  circumstances  they 
acted  with  discretion,  and  honesty,  they  cannot  be  held  responsible  in 
law  for  losses  which  were  inevitable  as  a  result  of  the  war. 

The  Judgment  of  the  lower  court  was  rendered  upon  the  verdict  of 
a  Jury,  and  was  for  the  defendant.    It  is  correct  and  is  affirmed. 

Rehearing  refused. 


No.  7325. 
H.  B.  Clatlin  &  Co.  vs.  Lisso  &  Sgheek.  ^  ^^ 

81    17l| 
The  flllnflr  of  an  answer  in  this  court  by  the  appellee,  in  which  he  does  not  reserve     111     94| 

his  rijrht  to  dismiss  the  appeal,  amounts  to  an  abandonment  of  his  previous 

motion  to  dismiss. 

A  judffe  has  no  authority  to  release  an  attachment  of  property  claimed  to  be  exempt 

from  seizure  on  the  esc  parte  application  of  the  defendant.    The  plaintiff  must 

be  duly  notified  of  the  application,  and  iriven  an  opportunity  to  be  heard. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
Biver.    Broughton,  J. 

T.  T.  d  A.  D.  Land  and  Kennardy  Howe  db  Prentiss  for  plaintifGs  and 
appellants. 

J.  F.  Plerson,  W.  If.  Levy,  L.  B.  WaUcins,  and  Egan  &  Ogden  for  de- 
fendants and  appellees. 

Om  Motion  to  I>isiiiss. 

The  opinion  of  the  court  was  delivered  by 

Sfbngeb,  J.  Defendants  and  appellees  filled  motion  to  dismiss  ap- 
peal, and  on  same  day  filed  their  answer,  praying  that  the  Judgments 
be  affirmed.  In  this  answer  there  is  no  reservation  of  their  right  of 
dismissaL  The  motion  to  dismiss  must  be  considered  as  abandoned 
aad  waived  by  the  answer.    27  A.  284;  8  R  168;  8  R  169;  6  N.  S.  531. 
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Claflin  ft  Go.  vs.  Lisso  k  Bcbeen. 

ft 

On  the  Mebits. 

daflin  &  Co.  sued  out  an  attaohmeot  against  defendants  for  a  sum 
of  nearly  810,000  on  allegations  that  defendants  were  fraudulently  dis- 
posing of  their  eflTects. 

The  order  of  attachment  was,  on  proper  affldavitof  the  abeenoe  of 
the  district  judge,  granted  by  the  parish  judg^.  There  being  no  sheriff  or 
coroner  in  the  parish,  a  special  offlcer  was  appointed  and  sworn  to  exe- 
cute the  writ  Under  this  writ,  the  officers  attached  certain  lands,  also 
the  remains  of  a  stock  of  goods,  and  "  two  safes  and  the  contents  there* 
in"  in  defendants'  store.    This  seizure  was  made  December  6, 1878. 

On  same  day,  December  6,  the  defendants  applied  for  and  obtained 
an  order  from  the  parish  judge,  acting  for  the  absent  district  judge,  di- 
recting the  officer  to  release  and  deliver  to  defendants  the  two  safes 
which  had  been  attached,  on  the  ground  that  they  were  exempt  ftom 
seizure,  as  being  implements  or  tools  necessary  to  their  occupation,  eta 
This  order  was  obtaine4  without  any  notice  whatever  to  the  plain- 
tiffs, and  was  granted  at  chambers.  Its  effect  was  to  release  from  at- 
tachment the  "  two  safes  and  their  contents,"  the  safes  being  at  the  time 
of  seizure  locked  and  the  keys  and  combination  in  the  possession  of  de- 
fendants. 

On  the  next  day,  December  7,  plaintifEs  applied  to  the  said  parish 
judge  to  rescind  said  order  of  release,  and  maintained  the  attachment 
at  least  of  the  money,  notes,  etc.,  contained  in  said  safes.  This  appU- 
cation  was  rejected  by  order,  Dec.  7. 

Plaintiflis  on  same  day  applied  for  and  took  a  suspensive  appeal 
from  both  orders,  to  wit:  that  of  Dec.  6,  releasing  the  property,  and  that 
of  Dec  7,  refusing  to  rescind  the  order  of  release. 

Plaintiffs  have  assigned  numerous  errors,  of  which  it  will  not  be 
necessary  to  notice  all. 

Waiving  the  questions  whether  or  not  the  parish  judge  has  under 
art  128  C.  P.  the  power  to  grant  in  a  cause  pending  in  the  district  court 
an  order  releasing  without  bond  property  attached,  and  waiving  the 
question  whether  such  order  can  be  rendered  at  cliambers^  we  proceed 
to  consider  whether  such  an  order  can  be  granted  by  any  judge,  at  any 
time,  without  notice  to  the  plaintiff? 

We  do  not  hesitate  to  answer  this  question  in  the  negative. 

Such  a  practice  is  so  repugnant  to  common  sense,  and  so  flagrantly 
violative  of  common  justice,  as  to  require  no  argument  to  condemn  it 

What  would  become  of  the  rights  of  seizing  creditors,  if  their  debtor  be 

» 

allowed  to  go  to  the  judge  in  secret,  and  procure  from  him  an  ordtf 
releasing  property  seized  ?  If  he  can  do  so  upon  one  pretext,  he  osn 
upon  another.    In  this  case,  the  pretext  was  that  the  safes  were  exempt 
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from  seizure,  and  under  guise  tliereof  "  the  contents'*  were  also  released, 
though  plaintifCB  alleged  and  offered  to  prove  on  their  motion  to  rescind 
that  the  safes  contained  large  sums  of  money  and  securities. 

The  question  as  to  whether  a  given  thing  is  or  is  not  exempt,  under 
art  644  G.  P.,  is  one  of  fact  and  law,  and  is  to  be  determined  after  hear- 
ing the  parties. 

We  are  cited  to  arts.  652  and  653  G.  P.,  relative  to  the  reduction  of 
excessive  seizures  under  fL  fa.  as  analogous,  and  as  permitting  a  seizure 
to  be  released  without  notice  to  the  creditor.  The  articles  cited  do  not 
sustain  the  position.  To  take  the  proceeding  provided  for  in  those  * 
articles  without  giving  the  creditor  an  opportunity  to  be  heard,  would 
be  as  arbitrary  and  ill^al  as  the  proceeding  taken  in  this  case.  The 
property  seized  might  amount  in  value  to  many  times  the  creditor's 
claim,  and  yet  on  account  of  previous  incumbrances  or  seizures  be 
wholly  insufficient  to  pay  the  debt  for  which  it  is  seized.  Because  the  ar- 
ticles do  not  specially  provide  for  notifying  the  creditor,  is  no  reason  for 
hoMiog  such  notice  unnecessary.  Every  principle  of  law  and  judicial 
procedure  as  well  as  every  consideration  of  common  justice  requires 
such  notice. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  orders  of 
Dec.  6  and  7,  1878,  appealed  from,  be  annulled,  avoided,  and  reversed; 
and  it  is  now  ordered  that  the  attachment  sued  out  by  plaintiflis  be  re- 
instated and  maintained  upon  the  said  safes  and  their  contents  until 
released  by  due  course  of  law;  and  that  defendants  pay  the  costs  of  ^ 
both  courts. 


No.  7269. 
Succession  of  T.  Gollain. 


It  iB  the  duty  of  an  administrator  to  set  forth  in  his  final  aooonnt  and  tableau  of 
distribution  a  detailed  bill  of  the  clerk's  oosts. 

The  costs  of  holdinfir  a  family  meeting  to  appoint  a  tutor  are  not  chargeable  to  the 
succession,  if  the  minors  have  means  of  their  own,  but  to  the  minors. 

The  administrator  Is  not  entitled  to  his  commissions  on  the  proceeds  of  property 
sold  under  executory  process  of  an  ordinary  court,  and  which  did  not  come 
into  his  hands  for  administration. 

An  objection  that  the  claims  of  the  physician  and  nurse  in  the  last  illness  were  not 
recorded,  and  therefore  can  jiot  be  ranked  as  privileged  debts,  can  not  be  raised 
for  the  first  time  in  this  court.   It  must  have  been  pleaded  in  the  lower  court. 

The  administrator  is  not  liable  for  any  losses  to  the  succession  caused  by  any  ille- 
gal acts  of  the  sheriff  in  the  sale  of  succession  property  under  the  executory 
process  of  an  ordinary  court. 


A 


PPEAL  from  the  Second  District  Courts  parish  of  Orleans.    Tiasot, 
J. 
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Saooession  of  GoUain. 

0.  Drouet  and  JL  J.  Villeri  for  administrator  and  app^ee. 
Henry  Denis  for  Walter  Pugh,  opponent  and  appellant 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  appeal  is  taken  from  a  Judgment  of  the  court  of 
probates  homologating  the  final  account  and  tableau  of  distribution  pre- 
sented by  the  administrator  of  the  insolvent  succession  of  Ttieophile 
OoUain. 

The  grounds  of  opposition  to  said  account  and  tableau  of  distribu- 
tion urged  by  appellant  are  as  follows,  to  wit : 

First. — That  the  clerk's  costs,  the  notary's  fees,  and  the  cost  for 
advertising  the  sale  of  real  estate  are  improperly  charged. 

Secondly. — That  the  administrator's  commission  is  impropeiiy 
•charged  on  the  sale  of  property  sold  by  executory  process  dehon  the 
succession. 

Thirdly. — ^That  the  claims  of  the  physician  and  the  nurse  for  senri- 
ces  in  the  last  illness  are  improperly  charged. 

Fourthly. — That  the  administrator  is  responsible  for  the  loss  of  the 
sum  of  three  hundred  dollars,  resulting  from  his  neglect  and  refusal  to 
compel  a  certain  solvent  person  to  comply  with  his  bid  at  the  sheriifs 
sale  of  some  real  estate  of  the  succession. 

1.  We  find  in  the  account  items  as  follows : 
"  Clerk's  costs  paid  Pace,  clerk,  $50. 

'*  Clerk's  costs  paid  Herbert,  derk,  $42  50. 

"  Notary  fees  for  family  meeting,  910." 

We  find  no  detailed  bills  of  these  clerk's  costs  in  the  record— either 
by  way  of  proof  or  voucher.  It  seems  there  was  considerable  contest 
for  administration,  several  persons  claiming  it.  Appellant  contends  that 
the  costs  of  these  contests,  so  far  as  relates  to  the  unsuccessful  appli- 
cants, are  not  chargeable  to  the  estate,  and  in  this  he  \b  clearly  right 
But  on  the  record  as  presented  we  can  not  determine  what  part  of  these 
•costs  are  properly  chargeable.  It  was  the  duty  of  the  admii)istrator  to 
have  filed  detailed  bills,  and  we  shall  remand  the  case,  to  allow  the  ac- 
count to  be  revised  in  this  regard. 

The  costs  of  holding  a  family  meeting  to  appoint  a  tutor  are  not 
•chargeable  to  the  succession,  if  the  minors  have  means  of  their  own. 
In  this  case  they  are  allowed  the  homestead  of  81000,  and  these  costs 
should  be  deducted  from  that  amount. 

2.  The  administrator  is  not  entitled  to  his  commissions  on  the  pro- 
eBeds  of  the  sale  of  property  sold  under  executory  process  of  the  ordi- 
nary courts,  and  which  did  not  come  into  his  hands  for  administration 
and  distribution.    10  A.  258. 

8.  The  claims  of  the  physician  and  nurse  in  last  illness  were  opposed 
on  the  ground  that  the  services  were  not  rendered.  They  are  suffldeotly 
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proven ;  and  the  objection,  made  in  this  court  and  in  the  brief  of  coun- 
sel only,  that  they  were  not  recorded  as  privileges,  was  not  pleaded  and 
<5an  not  be  now  noticed.  Non  constat  that  if  this  defense  aad  objection 
had  been  made  below  registry  would  not  have  been  proven.  The  oppo- 
sition to  these  items  was  properly  overruled. 

4.  The  sale  referred  to  was  not  one  made  by  the  administrator  or 
by  the  probate  court.  It  was  an  executory  proceeding  in  the  Fifth  Dis- 
trict Court,  and  the  sale  was  made  by  the  sheriff,  who  was  not  under  the 
-control  of  the  administrator.  Nor  is  the  administrator  responsible  for 
the  sheriffs  illegal  acts,  if  illegal  they  were,  upon  which  we  express  no 
opinion.    This  ground  of  opposition  was  properly  overruled. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  as  follows :  first,  by  rejecting  the  adminis- 
trator's commissions  on  the  proceeds  of  the  property  of  the  succession 
sold  under  executory  process  at  the  suit  of  the  mortgage  creditors  ;  2d, 
by  the  item  of  810  notary's  fees  for  holdiug  family  meeting  being 
•charged  to  and  upon  the  minors'  claim  of  homestead  ;  and,  3d,  by  re- 
manding the  case  as  to  the  two  said  items  of  clerk's  costs,  to  ascertain 
^hat  portion  thereof  is  properly  chargeable  to  the  succession  under  the 
"views  above  expressed. 

It  is  further  ordered  that  in  all  other  respects  said  judgment  be 
jtfflrmed,  and  that  the  costs  of  appeal  be  paid  by  appellee. 

81  17B 
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No.  7181.  44  m 

Sun  Mutual  Insubange  CoMPAinr  vs.  Boabd  of  Liquidatiok.    Secretaby 

OF  State  and  Aunrroa,  Intebvekobs. 

The  sale  of  bonds  constltatlnjr  a  part  of  the  assets  of  the  **  free  school  fund."  made 
in  virtue  of  act  No.  81  of  1872,  was  utterly  null  and  void,  and  conferred  no  title 
on  the  purchaser,  and  no  future  assignee  of  the  purchaser,  who  took  the  bonds 
In  (rood  faith,  for  value,  and  before  their  maturity,  could  aoauire  a  title  to 
them. 

Bonds  that  are  a  part  of  the  assets  of  the  "  free  school  fund  '*  are  oonsifirned  by  law 
to  the  custody  of  the  Secretary  of  State  and  Auditor  of  Public  Accounts,  and 
those  officers  have  a  ri^ht  to  claim  their  possession  in  whatever  hands  they 
may  be  found.   And  this  riirht  is  not  afTeoted  by  the  prescription  of  three  years. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogers^  J. 

Leovy  A  Kruttschnitt  for  plaintifCs  and  appellees. 
Ja&,  C.  Egan,  Assistant  Attorney  General,  for  interveners  and  ap- 
pellants. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.    PlaintiiXs  brought  this  suit  to  compel  the  Board  of 
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Sun  Mutual  Insurance  Company  vs.  Board  of  Liquidation. 

laquidatioQ  to  fund  eleven  bonds  of  $1000  each  of  the  series  isBtted  to 
the  New  Orleans,  Jackson  &  Great  Northern  Railroad  under  act  of  18&3. 

The  State,  the  Auditor,  and  Secretary  of  State  interrened,  allegipg 
that  said  bonds  belonged  to  and  constituted  part  of  the  assets  of  the 
**  Free  School  Fund,"  and  pray  that  the  same  be  delivered  to  them,  the 
said  Auditor  and  Secretary  being  the  lawful  custodians  thereof. 

The  court  below  ordered  the  Board  to  fund  the  bonds,  and  rejected 
the  demands  of  Intervenors,  as  in  ca<*e  of  nonsuit. 

There  is  no  serious  contest  over  the  l^ality  of  the  bonds  as  lawful 
debts  of  the  State.  The  contest  is  between  the  plaintilEs  and  the  inter- 
venors. 

It  appears  and  is  admitted  that  these  bonds  did  belong  to  and 
constitute  part  of  the  assets  of  the ''  Free  School  Fund,"  organized  and 
created  by  acts  No.  321  of  1855,  and  No.  182  of  1857,  pursuant  to  the  act 
of  Congress  of  February  15, 1843,  5th  Statute  at  Large,  p.  600. 

It  also  appears  that  these  bonds  were  sold,  in  pursuance  of  act  81 
of  1872. 

That  they  were  acquired  by  plaintiiSs  before  maturity,  from  persons 
who  bought  them  at  said  sale.  That  plaintifSs  are  all  citizens  of  Liouia- 
iana,  and  had  no  other  notice  of  the  fact  that  these  bonds  belonged  to 
the  "  Free  School  Fund"  than  would  result  from  their  presumed  knowl- 
edge of  the  acts  and  proceedings  of  the  State  and  its  officials. 

In  "  Srate  ex  rel.  Durant  vs.  Board  of  Liquidation,"  29  A.  77,  we  had 
occasion  to  consider  the  legality  and  constitutionality  of  the  act  81  of 
1872,  abolishing  the  "  Free  School  Fund,"  transferring  its  assets  to  the 
'*  Redemption  of  Floating  Debt  Fund,"  and  directing  their  sale  for  the 
benefit  of  said  last  named  fund.  We  there  held  that  said  act  81  was  an 
act  of  spoliation — violative  of  the  said  act  of  Congress,  and  of  the  acts 
of  1855  and  1857,  carrying  the  same  into  efTect,  and  of  Art  139  of  the 
constitution  of  1868,  and  that  the  sales  of  the  bonds  of  said  school 
fund  under  said  act  81  were  null  and  void  and  conferred  no  title  on  the 
purchaser.  We  adhere  to  that  view,  and  refer  to  that  case  as  supple- 
mentary to  our  opinion  in  this.  These  sales  were  made  in  violation  of 
prohibitory  laws. 

The  Free  School  Fund  having  acquired  said  bonds,  they  became 

under  the  said  act  of  Congress,  and  the  acts  of  the  Legislature  of  1855 
and  1857,  carrying  said  act  of  Congress  into  effect,  and  under  the  con- 
stitution of  1868  affirming  said  acts  of  1855  and  1857,  inviolably  appro- 
priated to  the  support  of  public  schools,  **  and  for  no  other  use  or  pur- 
pose whatsoever."  These  laws  to  all  intents  and  purposes  took  said 
bonds  out  of  commerce.  They  were  placed  in  the  special  and  joint  cus- 
tody of  the  Secretary  of  State  and  Treasurer,  who  were  required  to  ex- 
ecute duplicate  receipts  therefor,  and  "to  be  and  remain  a  perpetual 
fund"  "inviolably  appropriated"  to  support  of  public  schools. 
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We  agree  with  the  Assistant  Attorney  General  that  they  ceased  to  be 
negotiable  by  virtue  of  these  positive  declarations  of  legislative  wiU, 
and  that  the  osages  and  laws  of  commerce  relative  to  negotiable  paper 
are  superseded  by  these  positive  enactments,  and  are  Inapplicable  to 
the  case.  We  follow  the  commercial  law  only  when  it  does  not  conffict 
with  statute  laws  of  the  State,  but  no  further.  21  A.  568.  It  is  withiii 
the  power  of  the  State  to  destroy  the  negotiability  of  all  paper,  and  to 
withdraw  from  commerce  such  things  as  it  may  deem  proper. 

Nor  are  we  prepared  to  say  that  the  purchasers  of  these  bonds 
were  guilty  of  no  laches.  They«can  not  plead  ignorance  of  the  laws  of 
the  United  States  nor  of  the  constitution,  laws,  and  public  acts  of  the 
State.  They  therefore  knew  that  sales  of  the  assets  of  the  school 
fond  under  act  81  of  1872  were  illegal.  They  knew  what  bonds  belonged 
to  that  fund,  for  they  were  exhibited  In  reports  of  the  proper  public 
officers.  They  knew  that  these  bonds  had  been  illegally  sold  to  pay 
the  floating  debt ;  for  the  sale  thereof  was  duly  advertised  for  thirty 
days  in  the  official  journal  and  due  return  made  and  officially  pub- 
lished. 

Ordinary  diligence  and  Investigation  of  facts  perfectly  acce88il)le 
and  known  or  presumed  to  be  known  by  all  men  would  have  protected 
plaintifEs. 

The  views  we  have  taken  and  expressed  herein  render  it  manifest 
that  the  three  years  prescription  pleaded  by  plaintifiCs  to  interveners'  de- 
mands can  not  be  maintained.  The  intervenors  do  not  ask  any  decree 
against  the  Board  to  fund  said  bonds,  and  we  will  therefore  make  no 
order  in  that  regard. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and,  proceeding  to  render  such 
judgment  as  should  have  been  rendered,  it  is  ordered,  adjudged,  and 
decreed  that  plaintifb'  demands  be  rejected,  and  that  the  intervenors  be 
and  are  declared  entitled  to  the  possession  and  custody  of  the  bonds 
Bued  on  In  this  case,  which  are  decreed  to  belong  to  the  Pree  School 
Fund. 

It  is  further  ordered  that  said  bonds  be  delivered  to  intervenors; 
and  that  plaintiffs  pay  costs  of  both  courts. 


Ok  Application  fob  Beheabino. 

The  plaintifEs'  counsel  ask  a  rehearing,  on  the  ground,  among  others. 
that  **  there  is  no  evidence  in  the  record  to  show  that  bonds  716,  717, 
and  718,  herein  sued  on,  ever  did  belong  to  the  Free  School  Fund." 

This  suit  was  brought  on  eleven  bonds,  and  a  list  giving  the  num- 
bers of  all  the  bonds  held  by  the  school  fund  was  ffied  in  evidence, 
12  » 
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these  numbers  being  in  many  instanoes  stated  as  from  one  number  (o 
another  incliusive. 

The  plaintifiGs'  counsel  filed  an  elaborate  brief,  and  argued  the  case 
throughout  upon  the  hypothesis  that  all  the  bonds  in  suit  belonged  to 
that  fund,  nowhere  intimating  that  in  that  labyrinth  of  numbers  three 
of  the  bonds  sued  upon  were  not  embraced. 

This  court  has  labor  enough,  and  its  power  is  sufficiently  taxed,  to 
decide  the  issues  presented  and  pressed  by  counsel,  without  exploring 
records  to  discover  defenses  and  points  not  urged. 

If  the  counsel  had  in  any  way  called  our  attention  t-o  the  fact  nov 
.urged — indeed,  if  they  had  not  misled  us  by  an  argument  which  seemed 
to  admit  that  all  the  bonds  sued  upon  were  of  those  held  by  the  school 
fund,  we  should  not  have  made  the  oversight  complained  of.  We  wiil 
grant  the  rehearing  only  for  the  purpose  of  correcting  our  decree  in  re- 
gard to  those  three  bonds.  We  see  no  reason  to  change  it  in  other 
respects. 

The  rehearing  is  granted. 


On  BEHEARINa. 

There  is  no  evidence  showing  that  the  bonds  sued  on  by  one  of  the 
plaintiffs,  J.  R  Glenny,  and  numbered  716,  717,  and  718,  belonged  to  the 
Free  School  Fund. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former  de- 
cree herein  be  so  amended  as  to  reject  the  claim  of  interveners  to  the 
three  bonds  above  named  ;  and  it  is  now  ordered  and  decreed  that  as 
to  said  three  bonds  the  judgment  appealed  from  is  affirmed,  and  that 
they  be  and  are  declared  legal  and  valid  debts  of  the  State,  issued  in 
strict  conformity  to  law  and  for  a  valid  consideration,  and  not  in  viola-  • 
tion  of  the  constitution  of  this  State  or  of  the  United  States,  and  are  as 
such  entitled  to  be  funded  in  consolidated  bonds. 

It  is  further  ordered  that  as  to  said  plaintiff,  Glenny,  he  recover  • 
costs  of  the  lower  court  and  pay  those  of  this  appeal.    That  in  all 
other  respects  our  former  decree  remain  undisturbed. 

Mr.  Justice  White  took  no  part  in  the  original,  and  takes  none  in 
this  opinion. 
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No.  7296.  . 

81a  179^ 

The  State  vs.  J.  O.  Kmo.  S^ 

SU  17» 
46    648 


SU  170 

48  1480 

49  812 


An  information  which  charires  that  the  aoonsed  stole  **  one  mule  valued  at  seventy 
dollars,  the  property  of  John  M.  DeFee,"  sulBoiently  desorihes  the  stolen  prop- 
erty.   

The  ffrantinsr  of  a  continuance  In  a  criminal  ease  is  within  the  sound  discretion  of     §i*  ~]JS| 
the  court.  -^r-  vjv 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Union.    \ivi  ^^ 
Graham,  J. 

H.  N,  OgdeUy  Attorney  General,  for  the  State. 

Butland  £  Kilgore  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Whtte,  J.  The  defendant  having  been  informed  against  for  stealing 
a  mule,  and  having  been  convicted  and  sentenced  to  hard  labor  for  four 
years,  appealed  therefrom.  The  record  contains  no  assignment  of  errors 
or  bill  of  exceptions.  A  motion  was  made  to  quash  the  information  on 
the  ground  of  want  of  proper  description.  The  description  in  the  in- 
formation is  "  one  mule  valued  at  seventy  dollars,  the  property  of  John 
M.  DeFee."  The  description  was  sufficient.  Archbold,  Pomeroy's  Notes, 
Tol.  2,  p.  1160 ;  Gabriel  vs.  State,  40th  Ala.  357  ;  People  vs.  Littlefleld,  5th 
Cal.  355.  An  application  for  a  continuance  was  made,  which  was  over-  • 
ruled ;  no  exception  was  taken  to  the  refusal  to  grant  the  continuance 
asked.  The  matter  was  within  the  sound  discretion  of  the  district  court, 
and  as  shown  by  the  face  of  the  application  proper  steps  had  not  been 
taken  to  procure  the  attendance  or  testimony  of  the  witnesses  whose 
absence  was  made  the  basis  of  the  asked-for  continuance. 

Judgment  affirmed. 


No.  7182. 
Mbs.  Louise  Destbehan  vs.  Police  Jury,  Parish  of  Jefferson. 

The  lease  of  a  huildin^  for  a  court-house  made  under  the  authority  of  an  ordinance 
of  the  police  jury  of  a  parish  is  utterly  invalid,  unless  means  for  paying  the 
rent  stipulated  in  the  lease  is  provided  for  in  the  ordinance. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson* 
Pardee,  J. 

Cotton  &  Levy  for  plaintiiT  and  appellee. 

Josiah  Fish,  District  Attorney  pro  tem.,  and  EUiB  dt  JEUis  for  defend- 
ant and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Whtte,  J.    On  the  14th  of  April,  1874,  plainAff  leased  to  the  Police 
Jury,  Bight  Bank,  parish  Jefferson,  a  certain  portion  of  ground,  with  the 
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Bestreh&n  vs.  Police  Jury.  Parish  of  Jefferson. 

buildings  thereoD,  for  the  term  of  five  years,  the  stipalated  rent  betDg* 
as  follows :  Five  hundred  dollars  for  the  first  year,  one  thousand  for 
the  second  and  third  years,  and  twelve  hundred  dollars  per  annum  for 
the  fourth  and  fifth.  The  lease  purports  to  have  been  made  under  Vmy 
resolutions  of  the  Police  Jury,  the  one  asking  for  proposals  for  hosing 
property  to  be  used  in  establishing  a  court-house,  the  other  accepting 
the  proposal  of  plaintiiT.  The  present  suit,  filed  on  the  14th  Nov.,  1877^ 
]b  to  enforce  the  lease  thus  made,  to  recover  the  sum  of  thirty-four 
hundred  dollars  ($3400)  rent  due  and  to  become  due  under  the  lease. 

The  Police  Jury  make  the  following  defense : 

First.  That  the  buildings  were  used  for  a  court-house  and  paruh 
offices,  and  were  therefore  a  common  parochial  expenditure,  they  owing 
only  their  jpro  rato,  and  the'^Police  Jury,  Left  Bank,"  the  remainder. 

Second.  That  the  lease  created  a  debt  or  expenditure  without 
making  provision  for  its  payment,  and  is  therefore  null. 

1.  The  view  we  have  taken  of  the  second  defense  renders  an  ex- 
amination  of  the  first. unnecessary. 

2.  The  lease  was  undoubtedly  the  creation  of  a  debt,  and  we  can 
find  nothing,  either  in  the  resolutions  calling  for  proposals  and  acoept- 
ing  that  of  plaintiff  or  in  the  lease  itself,  indicating  in  any  way  the 
making  of  provision  for  the  debt  thus  created.  The  terms  of  the  law 
are  unambiguous :  "The  police  juries  of  the  several  parishes  and  the 
constituted  authorities  of  incorporated  towns  and  cities  in  this  State 
shall  not  hereafter  have  power  to  contract  any  debt  or  pecuniary  lia- 
bility, without  providing  in  the  ordinance  creating  the  debt  the  means 
of  paying  the  principal  and  interest  of  the  debt  so  created."     R  S.  2786. 

This  provision  has  been  uniformly  enforced.  Benbam  vs.  Parish  of 
Carroll,  28  A.  343 ;  Smith  vs.  Parish  of  Madison,  30  A.  461. 

The  case  is  sought  to  be  removed  from  the  operation  of  the  statute 
by  contending  that  under  the  second  section  of  Act  No.  71  of  1874  the 
Police  Jury,  Bight  Bank,  were  authorized  to  establish  a  court-house. 
But  it  is  obvious  that  the  mere  delegation  of  a  power  does  not  delegate 
the  right  to  the  exercise  of  the  power  in  violation  of  a  general  and 
mandatory  law.  To  establish  imports  to  establish  according  to  law.  It 
is  an  elementary  canon  of  construction  that  a  special  does  not  repeal 
a  general  law  unless  irreconcilably  inconsistent,  and  we  see  no  possible 
inconsistency  between  the  power  to  do  and  the  obligation  so  to  do  in  the 
manner  pointed  out  by  law,  and  this  reasoning  meets  also  the  argument 
drawn  from  the  general  powers  given  to  police  juries  to  provide  court- 
houses. B.  S.  2746.  The  two  provisions  must  be  construed  together. 
It  is  contended  that  the  expense  herein  was  necessary.  Grant  that  it 
was ;  the  mere  necessai;y  nature  of  the  expenditure  could  not  dispense 
from  the  necessary  duty  of  providing  according  to  law.    The  argument^ 
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If  alignment  it  be,  that  because  the  Police  Jury  occupied  the  premises 
they  ought  to  be  condemned,  however  equitable,  would  not  just^  us  in 
disregarding  the  law.  It  more  Justly  addresses  itself  to  the  conscience 
of  the  Police  Jury  to  provoke  under  a  quantum  meruit  legal  provision 
for  what  they  may  so  in  conscience  owe. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiff.  We 
think  it  erroneous.  It  is  therefore  reversed,  and  the  suit  of  plaintiff 
dismissed  at  her  cost. 


On  Appugatiok  fob  ▲  RsHEABH^a. 

We  have  been  urged  to  remand  this  case  to  afford  the  plaintiff  an 
opportunity  of  showing  that  provision  was  duly  made  for  the  claim. 
Our  original  decree  was  only  one  of  nonsuit,  and  if  the  facts  claimed  can 
be  shown  the  plaintiff  will  be  able  in  another  action  to  make  that  suffi- 
cient proof,  said  to  be  in  existence,  but  not  in  the  record  before  us. 
However,  we  will  grant  the  rehearing,  for  the  purpose  of  correcting  our 
decree  in  such  a  manner  as  to  leave  no  possible  room  for  doubt  of  its 
being  any  other  than  one  of  nonsuit 


On  RsHEABiNa. 

It  is  ordered  that  our  former  decree  be  so  modified  as  to  read  as 
follows :  The  judgment  of  the  lower  court  was  in  favor  of  plaintiff.  We 
think  it  erroneous.  It  is  therefore  reversed,  and  the  plaintilfs  suit  dis- 
missed as  in  case  of  nonsuit  at  her  cost. 


No.  7896. 
The  State  vs.  Amos  Ateby. 

A  wito608  who  testifleB  to  the  eonfesslons  of  one  aecmsed  of  crime  is  not  required 
to  swear  to  the  preoiae  words  of  the  aooused.  It  is  enough  that  he  testifies  to 
the  substanoe  of  what  the  accused  said. 

^Whether  the  confessions  of  an  accused  were  Induced  by  threats  or  promises  Is  a 
question  of  fact  which  this  court  can  not  review. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry.   Hivdspeth,  J. 

H,  K  Ogden,  Attorney  General,  for  plaintiff  and  appellee. 

Kenneth  BaiUio  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spekceb,  J.     The  defendant  was  convicted  of  horse-stealing.    He 

seeks  to  reverse  the  sentence  on  two  grounds  : 
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First  The  witnesseB  who  testified  to  the  confesBions  of  the  aocnaed 
stated,  in  effeot,  that  they  oould  not  and  would  not  undertake  to  swear 
to  the  precise  words  of  the  prisoner ;  but  that  they  did  remember  the 
substance  of  his  declarations.  This  was  sufficient  To  require  mors 
would  be  to  effectually  close  the  mouths  of  conscientious  men  when 
called  on  as  witnesses  to  testify  to  such  confessions. 

Second.  It  was  further  objected  that  the  confessions  were  notTol- 
untary ;  but  were  the  result  of  threats  and  promises.  The  Judge  states 
that  the  evidence  satisfied  him  of  the  contrary.  He  was  the  proper 
judge  of  the  weight  and  credibility  of  the  testimony  of  the  witnesses 
detailed  in  the  bill  of  exceptions.  Whether  those  confessions  were  or 
not  induced  by  threats  or  promises  was  a  question  of  fact  which  we 
can  not  review. 

Judgment  affirmed. 


No.  7359. 
Widow  Fields,  Tutrix,  vs.  GAONfi  and  Wife. 

The  parish  court  is  without  jurisdiotlon  of  an  action  of  revendlcation  brouirht  to 
recover  property  worth  over  $600,  and  which  was  sold  by  the  administrator  of  a 
succession  no  longer  in  existence. 

A  parish  court  has  no  jurisdiction  of  a  suit  brouirht  to  annul  a  judsmont  of  a  dis- 
trict court. 

A  PPEAL  from  the  Parish  Ck>urt  of  Terrebonne.    Sidney,  J. 

Thomas  X.  Winder  for  plaintiff  and  appellant 

Lawrence  F,  Suihon  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  Joseph  A.  Qagn^  was  administrator  of  the  succession, 
and  tutor  of  the  minor  children  of  Franlc  Gagn^. 

In  the  course  of  administration  he  provoked  the  sale  of  certain 
property  belonging  to  the  succession ;  and  at  this  sale  his  wife,  dalming 
to  be  separate  in  property  by  judgment  of  the  district  court,  purchased 
a  block  of  brick  stores  in  the  town  of  Houma,  at  the  appraised  value^ 
93000.  He  also  rendered  accounts,  provisional  and  final,  which  were 
homologated  ;  and  he  was  discharged  from  his  office  as  administrator. 
Subsequently  he  filed  his  account  as  tutor,  and  resigned  the  tutorship ; 
and  Mrs.  Fields  became  dative  tutrix. 

In  her  capacity  as  tutrix  Mrs.  Fields  brought  this  suit  in  the  parish 
court  of  Terrebonne  against  the  former  administrator  and  tutor  and 
his  wife,  the  objects  of  which  are,  as  stated  in  the  prayer  of  the  petition, 
to  obtain  judgment  annulling  and  setting  aside  the  sale  of  the  suooes- 
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sion  property  to  Mrs.  Gago^ :  annalUng  and  disregarding  as  absolutely 
null  the  judgment  in  fovor  of  Mrs.  Oagn^  against  herliusband  decreeing 
a  separation  in  property,  and  awarding  her  $1200 :  annulling  the  several 
judgments  homologating  the  different  accounts  rendered  by  Gagn^  as 
administrator  and  tutor,  and  the  proceedings  by  which  he  in  his  capac- 
ity as  tutor  renounced,  in  behalf  of  the  minors,  the  succession  of  their 
father,  and  the  community  which  existed  between  their  father  and 
mother ;  and  to  compel  him  to  render  a  full  and  complete  account,  eta 
Both  defendants  excepted ;  but  as  this  appeal  is  from  the  judgment 
maintaining  the  exception  taken  by  the  wife,  and  dismissing  the  suit  as 
to  her,  and  brings  up  for  review  nothing  but  that  Judgment,  it  will  not 
be  necessary  to  consider  that  part  of  the  case  and  pleadings  having  ref- 
erence to  the  husband  and  his  gestion  as  administrator  and  tutor.  The 
views  which  we  entertain  require  us  to  pass  upon  but  one  of  the  several 
grounds  of  exception  relied  upon  by  Mrs.  Gagn^ ;  and  that  is  the  want 
of  jurisdiction  by  the  parish  court : 

1.  To  annul  the  sale  of  the  property  in  question,  because  the  value 
exceeds  9600 ; 

2.  To  annul  the  judgment  of  separation,  because  it  was  not  rend- 
ered in  the  parish  court;  and  because  the  amount  involved  exceeds 
$500. 

FiBST.  The  nullity  of  the  sale  is  not  demanded  by  reason  of  any 
alleged  defect  in  the  order  of  sale ;  but  because  of  the  alleged  nullity  of 
the  judgment  of  separation,  and  the  consequent  continued  existence  of 
the  community ;  and  the  incapacity  of  the  wife,  presumed  to  be  merely 
a  person  interposed,  to  purchase  property  of  a  succession,  at  a  probate 

» 

sale,  provoked  by  her  husband,  who  was  administrator.  The  object  of 
the  demand,  so  far  as  it  relates  to  Mrs.  Gagn^,  is  to  recover  the  prop- 
erty. It  is  an  action  of  revendication,  as  to  her,  involving  purely  a  ques- 
tion of  title  to  real  estate,  the  value  of  which  greatly  exceeds  $500. 
Such  a  demand  is  in  no  sense  a  probate  case.  If  the  succession  of 
Frank  Gagne  were  still  open  and  in  course  of  administration,  the  ad- 
ministrator could  not  maintain  an  action  in  the  i  arlsh  court  to  recover 
this  property  of  Mrs.  Gagn^,  because  such  a  suit  is  of  ordinary  civil 
jurisdiction  ;  and  the  value  is  in  excess  of  the  limit  of  civil  jurisdiction 
conferred  upon  that  court  by  the  constitution;  art  87.  When  Joseph  A. 
Gagn^  fQed  his  final  account,  and  was  discharged  as  administrator,  the 
succession  was  closed,  and  the  heirs  went  into  possession  through  him 
in  his  capacity  as  tutor.  When  he  resigned,  and  Mrs.  Fields  was  ap- 
pointed tutrix  in  his  stead,  she  was  not  the  administratrix ;  she  was  the 
legal  representative  of  the  minors ;  and  any  demand  against  them  or  in 
their  behalf,  exceeding  in  amount  9500,  would  be  cognizable  only  in  the 
district  court 
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SaooND.  If  the  judgment  of  separation  was  an  absolute  nuUi^,  it 
might  not  be  necessary  in  order  to  revendicate  property,  the  title  to 
which  depended  upon  the  validity  of  that  judgment,  to  demand  formally 
by  suit  the  nullity  of  that  judgment;  but  the  prayer  in  this  case  is: 
**That  there  be  judgment  annulling  and  disregarding  as  absolutely  null 
the  judgment  of  separation  of  property,"  eta  The  pariah  court  was 
not  asked,  in  a  collateral  proceeding,  to  disregard  a  judgment  set  u^  as 
a  muniment  of  title,  because  of  its  absolute  nullity ;  but  to  reader  a 
judgment  annulling  it  This  the  parish  court  had  no  power  or  juriadie- 
tion  to  do,  because  that  judgment  was  rendered  in  the  district  courts 
and  a  judgment  annulling  it,  in  a  suit  formally  demanding  the  nullity, 
could  only  be  obtained  in  that  court  Besides,  that  judgment  decsreed 
not  merely  the  dissolution  of  the  community,  the  separation  of  prop- 
erty, and  the  right  of  Mrs.  Gagn^  to  administer  her  separate  property, 
but  aJso  that  she  recover  of  her  husband  the  sum  of  $1229 ;  a  pecuniary 
value  of  which  the  parish  court  could  not  take  cognizance. 
'    The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


7383. 
ViKGHNiA  Thomas  vs.  J.  J.  Dundas, 

A  lessor  may  obtain  the  writ  of  provisional  seizors,  on  making  the  proper  affldavlt 
for  rents  not  yet  due  and  exigible. 

On  trial  of  the  motion  to  set  aside  a  writ  of  provisional  seizure,  evidence  is  admis- 
sible to  showthat  the  affidavit  on  which  the  writ  issued  is  false.  And  when  such 
evidence  is  introduc«>d  the  plaintiff  must  support  his  affidavit  by  proof. 

The  facts  ffivine  rise  to  that "  reasonable  apprehension"  in  a  lessor  that  jnstlfles 
him  in  issuini;  a  writ  of  provisional  seizure,  need  not  be  oonvinein^  enocmrh  to 
support  a  conviction  on  a  criminal  charge.  It  is  sufficient  that  they  are  of  such 
a  character  as  to  rebut  the  presumption  of  malice^  or  wantonness  in  suin^  out 
the  writ. 

Beizln^  the  movables  of  a  lessee  of  a  plantation  under  a  provisional  seisnre  befoM 
the  end  of  the  year  for  which  the  place  was  leased,  will  not  prevent  the  lessor 
from  recovering  rent  for  the  whole  year,  when  it  appears  that  the  possession  of 
the  land  by  the  lessee  was  not  divested  by  the  seizure. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
son.   Hough,  J. 

Farrar  dt  Spencer  for  plainti£f  and  appellant. 
H.  P.  WeUs  for  defendaut  and  appellee. 
The  opiuion  of  the  court  was  delivered  by 

MANioHa,  G.  J.  The  plaintiff,  in  her  individual  capacity  and  as  tutiiz  to 
her  minor  children,  leased  a  plantation  in  Madison  parish  to  the  defend- 
ant for  three  years,  commencing  with  1876,  the  annual  rental  being  five 
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thonsand  dollais,  payable  in  three  equal  i&Btalments  on  the  15th.  of  Oo- 
tober.  NoTember,  and  December  of  each  year.  One  of  the  stipulations 
of  the  lease  was  that  a  failure  to  pay  any  instalment  of  the  price  should 
operate  its  dissolution  ipso  facto.  The  defendant  paid  the  October  and 
NoTember  instalments  of  1876,  not  at  maturity  but  without  long  delay, 
and  did  not  pay  the  December  instalment  He  continued  in  the  pos- 
seflfiion  and  cultivation  of  the  plantation. 

On  Sept  17, 1877,  this  suit  was  instituted  wherein  it  is  alleged  that 
the  December  instalment  of  the  previous  year  was  unpaid,  though  long 
since  due,  and  that  the  defendant  is  further  indebted  to  the  plaintiff  in 
the  sum  of  five  thousand  doUars  for  the  rent  of  1877,  to  become  due  in 
the  three  following  months  as  above  set  forth,  and  after  making  tha 
usual  allegation  under  oath,  prayed  a  writ  of  provisional  seizure  of  all 
the  property  that  was  subject  to  the  lessor's  privilege.  The  writ  issued, 
the  property  was  seized,  and  the  defendant  failing  to  bond,  the  plaintiff 
executed  bond  Oct.  20th.  and  took  possession  of  the  movables. 

It  appears  that  the  plaintiff,  in  February  1877,  had  taken  the  defend- 
ant's note  for  the  unpaid  December  instalment  of  the  previous  year, 
which  note  was  payable  the  following  October,  and  this  fact  was  un- 
known to  her  agent  who  had  made  the  oath  that  such  instalment  was 
long  ednce  due.  The  note  recited  that  it  was  given  for  this  over-due  in- 
stalment of  rent  When  this  was  discovered,  a  supplemental  petition 
yfas  filed  Nov.  2d  of  same  year,  setting  forth  the  error,  making  the  oor- 
reotion,  and  producing  the  note,  and  praying  judgment  upon  it. 

The  defendant  moved  to  set  aside  the  seizure  on  several  grounds; 
!•  that  McDowell,  who  had  made  the  oath  and  obtained  the  writ,  was 
not  the  agent  of  the  plaintiff  and  had  no  authority  or  power  to  make 
the  affidavit,  2.  that  the  affidavit  is  insufficient  in  not  stating  whether 
the  debt  was  or  was  not  due,  3.  that  the  affidavit  was  false  in  this,  that 
the  I>eoNnber  instalment  of  1876  was  not  over^due  as  alleged,  a  note 
having  been  taken  for  it  as  above  recited,  and  that  the  defendant  had 
not  attonpted  to  remove  any  portion  of  the  crop  from  the  premises, 
nor  done  or  said  anything  which  could  produce  a  reasonable  apprehen- 
sion that  he  would  do  it,  and  therefore  the  plaintiff  had  not  any  reason 
to  believe  or  fear  that  he  would  do  it  An  answer  was  also  filed,  setting 
up  the  illegality  of  the  seizure,  and  praying  that  the  lease  be  dissolved 
from  the  date  of  the  seizure. 

Afterwards,  in  January  1878,  the  defendant  notified  the  plaintiff's 
agent  that  he  should  continue  to  hold  the  place,  and  cultivate  it,  during 
1878,  whereupon  the  plaintiff  sued  out  an  injunction,  forbidding  the  de- 
fendant from  holding  the  plantation  longer,  or  doing  any  act  as  leesee, 
and  praying  that  the  lease  be  dissolved.  This  suit  was  consolidated 
with  the  other^  and  upon  trial  of  both,  judgment  was  rendered  for  the 
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sum  claimed,  lesa  $280  deducted  from  the  rent  of  1877  because  the 
court  held  that  the  lease  was  dissolved  tweuty-ODe  days  before  the  ex- 
piration of  that  year  by  the  action  of  the  plaintiff.  The  judgment  then 
proceeded  to  dissolve  the  lease  from  January  4, 1878,  the  date  of  the 
plaintiffs  petition  praying  such  dissolution,  and  also  set  aside  the  pro« 
visional  seizure.    Both  parties  appealed. 

It  may  be  observed  here,  that  since  the  judgment  expressly  dis- 
solves the  lease  from  and  after  January  4, 1878,  it  does  not  appear  con- 
sistent to  allow  a  reduction  of  the  rent  for  1877  on  the  ground  that  the 
lease  was  dissolved  twenty-one  days  before  the  expiration  of  1877. 

That  McDowell  was  the  accredited  agent  of  the  plaintiff  is  no 
longer  disputed.  That  a  lessor  may  obtain  the  writ  of  provisional  seiz- 
ure upon  and  for  rents  not  due  is  indisputabla  Oode  Praa  art.  287. 
The  affidavit  states  explicitly  that  the  defendant  is  indebted  as  chaiged 
in  the  sums  specifically  set  out,  and  the  charge  of  indebtedness  men- 
tioned the  several  maturities  of  the  instalments,  so  that  it  appeared 
that  the  debt  was  not  then  due.  This  was  equivalent  to  saying  the 
debt  was  not  due,  though  not  stated  in  ipsissimis  verbis,  which  was  not 
essential.  The  only  remaining  ground  of  the  motion  to  set  aside  the 
provisional  seizure  is  the  falsity  of  the  affidavit. 

The  Reports  are  singularly  meagre  of  authority,  upon  the  question, 
whether  evidence  is  admissible  to  disprove  the  affidavit  upon  which  the 
writ  of  provisional  seizure  is  based.  In  Macarthy  v.  LepanUard,  4  Bob. 
425  a  rule  was  taken  to  set  aside  the  writ  on  the  ground,  among  othen, 
that  the  facts  iset  forth  in  the  affidavit  were  not  true,  and  the  lower 
court  refused  to  admit  any  evidence  in  support  of  it,  and  on  appeal 
this  court  said  ; — ^*  This  evidence  was  refused,  it  appears,  because  of- 
fered for  the  purpose  of  supporting  the  grounds  of  the  sale,  some  of 
which  belonged  to  the  merits  of  the  case,  and  others  related  to  the  ver- 
ity of  the  allegations  in  the  oath,  which  no  law  authorizes  the  defendant 
to  disprove.  We  are  not  satisfied  that  the  judge  erred."  The  plaintiff's 
counsel  cite  this  case  as  conclusive,  under  the  idea  that  the  words 
'  which  no  law  authorizes  the  defendant  to  disprove'  is  the  language  of 
this  court,  and  is  the  authoritative  statement  of  a  legal  principle.  A 
critical  examination  of  the  opinion  will  shew  that  this  is  an  error.  It  Is 
really  a  statement  of  the  ground  upon  wLich  the  lower  judge  based  his 
refusal  to  bear  the  evidence,  for  immediately  following  this  court, 
speaking  for  itself,  adds — '  we  are  not  satisfied  that  the  judge  erred' — 
and  gives  as  reason,  that  there  was  nothing  very  explicit  or  precise  in 
the  grounds  assumed,  and  it  is  difficult  to  separate  the  grounds  for  set- 
ting aside  the  provisional  seizure  from  the  general  merits  of  the  defence 
to  the  action. 

The  only  other  case  is  Salter  v.  Duggan,  4  Annual,  280,  where  the 
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oourt  say  that  the  rule  taken  to  set  aside  the  writ  (on  the  eame  ground 
of  falsity  as  here)  and  the  testimony  adduced,  did  not  go  to  the  main 
action,  but  simply  to  the  plaintiffs  right  to  a  conservative  process  by 
which  he  desired  to  protect  an  alleged  accessary  of  his  claim,  and  con- 
sidering the  severe  nature  of  the  proceeding,  it  was  held  proper  to  re- 
lieve the  defendant  from  the  seizure,  where  the  apprehension  of  the 
plaintiff  is  dearly  proven  to  be  mistaken  or  unfounded.  So  that 
nether  case  expressly  decides  the  point,  though  the  last  does  by  im- 
plication, since  the  clear  proof  must  be  assumed  to  have  been  ad- 
missible. 

We  think  proof  is  admissible  to  shew  that  the  affidavit,  upon  which 
a  writ  of  provisional  seizure  is  based,  is  false,  when  offered  upon  trial 
of  a  rule  or  motion  to  set  aside  the  writ,  and  it  was  confined  to  that  in 
Scdter  v.  Duggan.  The  process  is  sharp  and  severe,  and  the  party  who 
resorts  to  it  may  be  required  to  prove  reasonable  grounds  of  his  appre- 
hensions, which  may  be  acts  or  omissions  of  the  lessee,  or  of  his  sub- 
tenants, as*  in  this  case. 

Primarily  the  plaintiff  or  lessor  has  only  to  make  the  oath  required 
by  the  Code  of  Practice  to  obtain  the  writ  of  provisional  seizure.  The 
lessee  may  offer  proof  to  shew  the  falsity  of  this  oath,  and  then  and 
not  tUl  then  is  the  lessor  required  to  fortify  his  oath  by  proof  of  its 
truth.  The  terms  of  this  lease  as  to  payment  had  at  no  time  been 
complied  with.  No  payment  had  been  made  at  the  maturity  of  the  in- 
stalments, and  the  third  payment  of  the  first  year  was  not  made  at  alL 
It  may  be  said  the  plaintiff  had  condoned  this  by  taking  a  note,  but  the 
fact  remained  as  a  circumstance  to  excite  apprehension  for  the  future. 
One  of  the  sub-tenants  had  taken  some  cotton  off  the  place,  and  the 
plaintilfs  agent  was  informed  that  cotton  was  being  removed  by  others 
at  night  Without  recapitulating  the  evidence,  it  is  sufficient  to  say  that 
the  plaintiffs  agent  had  reasonable  ground  for  his  apprehensions.  The 
taests  or  acts  which  constitute  reasonable  ground  in  such  cases  are  not 
required  to  be  so  complete  and  convincing  as  are  necessary  to  support 
a  conviction  on  a  criminal  charge.  They  need  only  be  sufficient  to  rebut 
any  presumption  o^  malice  or  wantonness  in  suing  out  the  writ. 

The  defendant  contends  that  he  should  not  be  held  liable  for  any 
part  of  the  rent  for  1877 — that  his  contract  was  for  the  possession  of 
the  plantation  the  entire  year,  and  was  not  susceptible  of  division,  and 
as  the  seizure  was  made  before  the  end  of  the  year,  he  should  pay  no 
portion  of  the  rent.  The  seizure  was  of  the  movables,  and  as  to  his 
possession  of  the  land,  he  claimed  in  January  1878  that  be  had  a  right 
to  continue  its  possession  and  cultivation  even  during  that  year,  and 
was  only  prevented  by  the  plaintiffs  injunction  from  effecting  his  pur* 
poee  to  retain  it. 
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The  jadgment  of  the  lower  oourt  1b  in  part  erroneous.  Ther^6re 
It  is  ordered,  adjudged,  and  decreed  that  the  judgmeot  of  the 
lower  oourt  setting  aside  the  writ  of  provisional  seizure  is  avoided  and 
reversed,  and  that  said  writ  is  maintained.  It  is  further  decreed  that 
the  judgment  on  the  moneyed  demand  be  amended  by  striking  out  the 
allowanoe  of  two  hundred  and  eighty  dollars  as  a  credit  on  or  deduc- 
tion from  the  sum  sued  on,  and  with  this  alteration  and  amendnMnt 
that  the  judgment  of'  the  lower  court  is  affirmed,  the  defendant  paying 
costs  of  both  courts. 
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"81   Ifi^l  ^  sheriff  can  not  lefpally  authorize  a  cbnstable  elected  in  and  for  another  i>ari8h  to 

nf?  3761  execute,  within  the  parish  of  which  he  is  sheriff,  an  attachment  issued  for  an 

-  .    ^gg\  absent  witness  in  a  criminal  case,  and  a  return  made  by  suoh  a  eonstable  that 

1 112  2841  the  witness  "could  not  be  found,"  is  not  aufflolent.   A  return  in  suidiaeBse 

r^   18g  must  be  specific,  and  describe  what  inauiry  and  search  for  the  witneea  had 

IdllT  489'  been  made. 

When  a  prisoner  has,  in  proper  time,  ordered  subpoenas  to  issue,  he  can  not  be 

compelled  to  apply  for  attachments,  swear  to  the  faets  he  intends  to  prove  by 

his  witnesses,  or  go  to  trial  without  them,  until  an  earnest  and  Tain  effort  has 

been  made  to  brine  them  into  oourt. 
Where  a  reasonable  doubt  exists  as  to  whether  an  accused,  charged  with  a  oapital 

offense,  has  had  sufficient  assistance  «riven  to  him  to  enable  him  to  prodaoe  his 

witnesses,  he  must  be  siven  the  benefit  of  the  doubt. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    McVea^  J. 

J.  J7.  Lamon,  District  Attorney,  and  H.  N,  Ogden,  Attorney  G^ioral, 
for  the  State. 

Chas.  0.  Lauve  and  Alex,  Hebert  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  Arthur  Boltreaux  was  indicted,  in  the  paiish  of  Iber- 
ville, for  the  murder  of  one  Alfred  Beneaud.  He  obtained  a  change  of 
venue,  was  tried  in  the  parish  of  East  Baton  Bouge,  and — ^there — tiie 
Jury  returned  against  him  a  verdict  of  **  guilty,  without  capital  punish- 
ment." He  was,  accordingly,  sentenced  to  hard  labor  in  the  State  Peni- 
tentiary, for  the  term  of  his  life,  and — ^from  said  verdict  and  sentenoe — 
has  appealed  to  this  court. 

It  appears,  by  defendant's  bill  of  exceptions  that,  on  the  12th  of 
March,  his  trial  was  fixed  for  the  22d  day  of  that  month,  and  that,  on 
the  12th  his  counsel  ordered  subpoenas  to  be  issued  for  two  of  his 
witnesses,  J)uples8is  Bergeron  and  Yirsrinia  Boltreaux,  who  reside--ltie 
first  in  the  parish  of  Iberville,  the  other  in  the  parish  of  Pohite  Couple. 
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His  counsers  instructions  were  not  oomi^ed  with,  and  the  subpoenas 
ordered  not  issued.    This  grave  neglect  Is  not  accounted  for. 

Though,  in  this  respect,  the  prisoner's  instructions  had  been  entirely 
disregarded,  the  court,  on  the  22d  of  March,  granted  writs  of  attach- 
ment against  said  witnesses  and  postponed  the  trial  to  the  28th  of  said 
month.  Those  writs,  directed  to  the  sheriff  of  East  Baton  Bouge,  were 
— ^by  him — placed  in  the  hands  of  a  constable  of  the  parish  of  Iberville, 
specially  authorized  by  him  to  execute  the  same,  one  in  and  the  other 
out  of  the  parish  of  the  constable's  residence. 

This  was,  partly  at  least,  irregular.  The  sheriff  could  not,  legally, 
have  authorized  a  constable  elected  in  and  for  the  parish  of  Iberville,  to 
execute  an  attachment  in  the  parish  of  Pointe  Couple.  The  officer  thus 
deputed  could,  under  the  law,  have  acted,  either  in  his  official  capacity, 
or  with  the  sheriffs  delegated  authority,  but  loithin  the  limits  of  the 
parish  in  and  for  which  he  was  elected  and  commissioned  as  constablCb 

C.  P.  765— Rev.  St  sect  633,  641. 

He  was,  however,  deputed  to  execute  the  important  mandates  of  the 
court,  and  his  returns  thereon  were — on  that  under  which  he  wcusi  to 
attach  Bergeron,  "  could  not  find  such  a  man"  and  on  the  other,  that 
under  which  he  was  to  attach  Virginia  Boitreaux,  "  could  not  be  found,** 
This  was  not  sufficient 

It  is  urged,  in  behalf  of  the  State,  that  no  description  of  the  person 
or  places  of  residence  of  said  witnesses  was  given,  except  that  they 
lived  on  False  River.  The  answer  to  this  argument  is  that,  when  the 
life  and  liberty  of  a  prisoner  are  at  stake,  and  that  prisoner  chained 
within  the  walls  of  a  dungeon,  it  is  the  duty  of  the  sherilT  or  of  his  , 
deputies,  in  charge  of  subpcenas  or  attachments  for  his  witnesses,  to  go 
to  his  dungeon^  and  obtain  from  him  any  information  which  may  enable 
them  to  execute  the  process  of  the  court;  nor  i3  this  all:  their  return 
must  show  what  steps  they  have  taken,  what  inquiries  they  have  made, 
from  whom  and  where  those  inquiries  were  made,  to  find  the  prisoner's 
witnesses.  It  is  not  for  them  to  pronounce  that  the  witnesses  cannot  be 
found,  they  must  state  every  fact  which,  in  their  opinion,  justifies  their 
belief.  This  done,  and  the  return  presented,  the  judge  then  decides 
whether  there  has  been,  on  the  part  of  that  officer,  that  diligent  search 
without  which  the  prisoner  might  be  deprived  of  a  constitutional  privi* 
lege,  and  his  life  and  liberty  arbitrarily  imperiled. 

CJonstitution  of  1868,  art.  — ,  Yoorhies,  Rev.  St  sect  992. 

From  merely  the  naked  return  " couM  not  be  found"  written  at  the 
foot  of  the  writ  by  one  who  had  no  authority  to  execute  it,  we  cannot — 
in  a  cause  of  this  magnitude,  even  presume  that  the  constable  has  re- 
paired to  any  section  of  the  locality  which— it  is  contended — ^was  too 
TBguely  designated ;  much  less  can  we  presume  that  the  witnesses  he 
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'was  ordered  to  attach  do  not  exist,  or— if  existing— do  not  reside  in  tlM 
designated  section. 

When — to  procure  the  attendance  of  his  witnesses — the  prisoner  has, 
in  proper  time,  ordered  subpoenas  to  issue,  he  cannot  be  compelled  to 
apply  for  attachments,  swear  to  the  facts  which  he  intends  to  prove  by 
them,  or  go  to  trial  in  their  absence,  until  an  earnest  and  fruitless  at- 
tempt has  been  made  to  bring  them  in  court. 

On  the  28th  of  March,  one  of  the  prisoner's  counsel  moved  for  a 
continuance  of  his  client's  case,  and  based  his  motion  on  an  affidavit 
prepared  and  sworn  to  by  himself,  in  which  he  averred  that,  as  the  wit- 
nesses of  the  defence  had  not  been  subpoened,  no  search  could  have 
been  made  for  them,  and  that,  to  the  best  of  his  belief,  the  aocosed 
could  prove  by  them,  and  particularly  by  Virginia  Boitreaux,  that — ^prior 
to  the  homicide — ^the  deceased  had  been  in  constant  carnal  communica- 
tion with  his — ^the  prisoner's— wife,  and  the  prisoner  notified  of  that 
fact. 

Was  the  alleged  adulterer  killed  in  the  bed,  while  leaving  the  bed, 
or  trying  to  escape  from  the  chamber  of  the  accused  ?  Was  he  killed 
while  the  act  of  adultery  was  progressing,  or  immediately  after  the  crim- 
inal intercourse,  with  or  without  deliberation  ?  The  circumstances  under 
which  the  homicide  was  committed  are  not  disclosed  in  the  affidavit, 
and — in  this  respect — it  is  insufficient :  but  though  unintentionally— as 
we  have  every  reason  to  believe — the  prisoner  has — to  a  certain  exteot— 
been  denied  the  process  guaranteed  to  him  by  the  constitution  and  the 
laws  of  the  State  for  obtaining  witnesses  in  his  favor. 

Const,  of  1868,  art.  6;  Rev.  St.  sect. 

"  It  would  appear— as  said  by  Mr.  Waterman,  in  his  notes  to  Archi- 
hold's  Criminal  Practice^nd  Pleadings — that  the  moral  sentiment  of  the 
civilized  world  justifies  the  homicide  of  a  wanton  destroyer  of  female 
chastity  and  domestic  happiness."  In  such  a  case,  as  the  fact  to  be 
ascertained  is  whether  the  infliction  of  the  indignity  was  the  real,  the 
Immediate,  the  exclusive  cause  of  the  homicide,  those  who  resent  and 
avenge  that  indignity,  should  be  vigilantly  assisted  in  every  sincere  and 
reasonable  effort  to  procure  the  attendance  of  the  witnesses  by  whom 
the  infliction  may  be  established.  Here,  there  is  at  least  a  rational 
doubt  that  the  assistance  extended  to  the  prisoner  was  as  complete  as 
it  should  ever  be,  and  he  is  entitled  to  the  beneflt  of  that  doubt 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  re- 
turned and  recorded  against  defendant  is  annulled  and  set  aside,  the 
judgment  appealed  from  avoided  and  reversed,  and  this  case  remanded 
to  the  lower  court,  to  be  there  proceeded  with  according  to  the  vieirs 
herein  expressed  and  according  to  law. 
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No.  6680. 
The  State  ys.  George  Bess. 

"Where  the  ooansel  of  a  defendant  oonvioted  of  manslaughter  has  in  doe  season 
presented  to  the  lower  jadfire  his  written  bills  of  exception  to  the  rulings  of  the 
jadffe  on  matters  of  law.  and  without  any  fault  of  the  accused  or  his  counsel 
the  bills  of  exception  are  absent  from  the  files  of  the  court,  a  new  trial  will  be 
firranted.  even  though  it  appear  that  the  application  for  a  new  trial  was  not 
made  to  the  lower  court  until  after  an  appeal  had  been  taken. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J. 

H,  N,  Ogden,  Attorney  General,  for  the  State. 

Edward  B.  TaXhot  and  Clias,  O.  Lauve  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Mannino,  C.  J.  The  defendant  was  indicted  for  murder — ^was  con- 
victed of  manslaughter — and  sentenced  to  hard  labour  for  five  years, 
and  appealed.  The  prisoner's  counsel  reserved  several  bills  of  excep- 
tion to  the  charge  of  the  court,  which  were  prepared  for  the  judge's 
signature,  and  handed  to  the  cleric.  The  judge  obtained  them  from  the 
clerk  for  the  purpose  of  assigning  his  reasons  for  the  ruling,  and  they 
have  not  since  been  seen.  The  Judge  never  assigned  his  reasons,  and  did 
not  return  the  bills  to  the  clerk.    This  was  in  April  1876. 

In  May  1877,  another  judge  being  on  the  bench,  an  application  was 
made  for  a  new  trial,  reciting  the  above  facts,  and  stating  that  ^'  the 
counsel  of  the  prisoner  requested  the  judge,  E.  F.  Dewing  now  residing 
in  New  Orleans,  to  return  said  bills  of  exception  into  court  in  time  for 
the  appeal,  and  was  assured  that  the  same  would  be  done,  but  they 
have  never  been  returned."  The  counsel  also  allege  that  they  cannot 
remember  the  reasons  or  grounds  of  exception,  except  those  set  forth 
in  one  of  the  bills.  The  judge  then  sitting  refused  the  new  trial  be- 
cause an  appeal  had  been  taken,  and  his  jurisdiction  had  ended. 

Technically,  and  perhaps  really,  this  was  true,  but  we  cannot  re- 
fuse to  grant  a  new  trial  The  prisoner  was  charged  with  the  gravest 
of  crimes — was  convicted  of  one,  the  penalty  of  which  was  the  depri- 
vation of  his  liberty,  and  had  been  sentenced  to  five  years'  confinement 
His  counsel  had  excepted  in  his  behalf  to  what  they  conceived  to  be  er- 
roneous ruling  of  the  court  in  matter  of  law, — and  incorporated  their 
objections  in  bills  reduced  to  writing  apparently  in  due  time,--and  by 
no  fault  of  theirs,  or  of  the  prisoner,  they  were  absent  from  the  files  of 
the  court.  Indeed  it  is  not  disputed  that  they  came  into  the  possession 
of  the  judge,  who  was  unmindful  of  the  fact  that  his  retention  of  them 
was  jeoparding  one  of  the  dearest  rights  of  a  citizen.    If  we  should  not 
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grant  the  new  trial,  this  retention  would  not  only  have  Jeoparded,  but 
have  lost  to  the  prisoner  his  liberty  for  half  a  decade.  We  cannot  per- 
mit such  a  result  to  be  aooomplished  by  the  negligence  and  careleesneBB 
of  a  judge. 

A  new  trial  of  the  prisoner  is  ordered,  and  the  cause  is  reaumdad 
in  order  that  it  be  had. 


7299. 
Thb  State  ts.  Stephen  Febkin& 


The  oonfossion  of  one  indicted  for  larceny,  made  while  in  costody.  and  without 
any  threat,  promise  of  reward,  or  immunity  from  punishment,  is  admissiUein 
evidence. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Fraoklin. 
Smithy  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 

C.  J.  Boatner  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  The  defendant  was  indicted  for  stealing  a  hog,  and 
upon  conviction  was  sentenced  to  one  year's  hard  labour. 

The  only  bill  of  exception  talcen  was  to  the  admission  in  evidence 
of  the  prisoner's  confession.  He  had  been  arrested  by  six  men,  none  of 
whom  were  officers  and  without  any  warrant.  One  of  these  was  armed 
with  a  pistol,  and  two  others  had  shot-guns.  While  held  in  custody 
thus,  and  while  under  guard,  without  any  threat,  or  promise  of  reward, 
or  of  immunity  from  punishment  being  made,  and  without  any  violence 
being  offered  or  threatened,  the  prisoner  confessed  the  larceny.  The 
court,  in  assigning  its  reasons  for  admitting  the  confession,  says  the  con- 
fession was  purely  voluntary,  that  the  prisoner  requested  the  person  to 
whotn  it  was  made  to  step  aside  with  him  as  he  wished  to  tell  him  some- 
thing, and  did  tell  him  without  solicitation,  or  promise,  or  threat  the 
fact  of  the  larceny,  and  the  circumstances  under  which  it  was  com- 
mitted. 

We  think  the  confessions  were  properly  admitted.  1  Wharton 
Grim.  Law,  i  688. 

Judgment  affirmed. 
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Bowman  et  al.  vs.  Kaufman,  Sheriff,  et  al. 

No.  737a 
Sasah  T.  Bowmak  et  al.  tb.  p.  G.  a.  Kauvman,  Shebzvf,  bt  al. 

Where  the  plaintiff  in  injunction,  and  the  surety  on  her  bond  take  separate  sus- 
pensive appeals  from  the  judffment  dissolylnff  the  injunction,  and  the  plaintiff's 
suspensive  appeal  is  dismissed  and  a  judgment  on  appeal  is  rendered  avainst 
her  surety,  her  riffht  to  take  a  devolutiye  appeal  will  not  be  suspended  while 
the  application  for  a  rehearing  on  the  part  of  her  surety  is  pendiuR.  She  has 
a  riffht  to  a  devolutive  appeal  so  soon  as  the  decree  dismissing  her  suspensive 
appeal  becomes  final. 

On  the  merits,  the  judgment  rendered  by  this  court  in  this  case,  in  the  80ih  Annual* 
p.  1021,  is  adhered  to. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.    Toist,  J. 

Samuel  J.  Powell  for  plaintifEs  and  appellants. 

W,  W,  Leake  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.    This  case  was  before  us  last  year,  see  90  A.  1021. 

Mrs.  Bowman's  appe^  was  dismissed  on  March  6,  on  motion  of  de- 
fendants ani  appellees.  We  maintained  the  appeal  of  her  surety  on 
the  injunction  bond. 

No  application  was  made  for  rehearing  by  Mrs.  "Bowman,  and  our 
decree  dismissing  her  appeal  became  final  six  Judicial  days  after  its 
rendition — i.  e.  on  March  13. 

On  23d  April  following,  Mrs.  Bowman  took  a  second  and  devolutive 
appeal,  citing  all  parties  as  appellees. 

On  March  6,  the  date  of  dismissing  Mrs.  Bowman's  appeal,  the  ap- 
peal of  the  surety  was  decided,  reversing  in  general  terms  the  Judg- 
ment below,,  and  perpetuating  plaintiffs  injunction. 

Defendants  applied  for  and  were  granted  a  rehearing  to  coi/ect 
this  manifest  error  of  the  decree  on  the  merits,  and  the  cpurt  restricted 
its  terms  so  as  to  operate  only  in  favor  of  the  surety. 

It  is  now  urged  by  appellees  that  this  second  appeal  of  Mrs.  Bow- 
man, on  April  23,  was  premature,  because  the  Jurisdiction  of  this  court 
continued  in  consequence  of  appellees'  application  for  rehearing  up  to 
May  6,  when  the  decree  en  rehearing  was  rendered. 

We  think  this  an  error;  there  was  no  rehearing  asked  on  the  mo- 
tion to  dismiss  Mr&  Bowman's  appeal  Mrs.  Bowman  did  not  and  the 
appellees  who  moved  for  the  dlsmiwHal  could  not  ask  it.  The  rehearing 
was  asked  by  appellees  as  to  the  Judgment  in  favor  of  the  surety  on 
the  merits.  After  her  appeal  was  dismissed,  Mrs.  Bowman  was  in  the 
cause  only  as  appellee,  and  our  decree  could  not  pass  upon  issues  be- 
tween appellees. 

The  g^ieral  terms  of  our  first  decree  on  the  merits  were  the  result 
13  » 
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of  inadvertence,  and  would,  even  without  tbe  correction  made  on  re^ 
hearing,  have  been  necesearily  limited  to  the  isBuea  between  the  sole  ap- 
pellant and  the  appellees.  We  could  not  in  the  nature  of  things  re- 
verse a  judgment  as  between  two  appellees. 

Mrs.  Bowman's  appeal  having  been  dismissed  by  a  decree  final  on 
March  13,  she  had  the  right  to  renew  it,  at  any  time  thereafter,  before 
the  year  expired. 

The  fact  that  a  party  is  one  of  the  appellees  in  a  cause  does  nol 
prevent  his  appealing  subsequently  from  the  same  decree  in  order  to 
have  it  corrected  as  between  him  and  the  other  appellees.  It  is  the 
only  mode  of  relief  open  to  him,  since  he  can  only  file  an  answer  ask- 
ing amendments  as  against  appellant. 

The  motion  to  dismiss  is  overruled. 


On  thb  Msbits. 

The  case  is  identical  with  that  decided  by  us  on  the  appeal  of  the 
surety,  and  is  submitted  on  the  same  record  and  briefs. 

We  have  twice  before  examined  this  case  on  its  merits,  and  a  third 
examination  has,  not  altered  our  views  as  expressed  in  our  former 
opinions,  to  which  we  adhere. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  fronr  be  avoided  and  reversed,  and  it  is  now  ordered  that 
plaintiffs'  injunction  be  made  perpetual,  and  that  defendants  pay  costs 
of  both  courts. 


No.  7395. 
Both  Deblieux  &  Ck).  vs.  Joseph  Hotabd. 

A  decree  of  oourt  refaslnff  to  order  the  executor,  on  motion  of  a  judfrment  creditor 
of  an  heir,  to  turn  over  to  the  eheriff  the  undivided  portion  of  the  heir  in  a 
eucceeaion  whose  debts  and  legacies  have  not  been  paid,  is  an  interlocutory  de- 
cree from  which  the  creditor  can  not  appeal. 

The  executor  can  not  be  compelled,  under  the  garnishment  process  of  a  judtrment 
creditor  of  an  heir,  to  surrender  the  undivided  portion  of  the  heir  in  aBueoes- 
sion  whose  debts  and  legacies  are  unpaid. 

A  PFEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville^ 
/\.  McVea,  J. 

Alex.  Hebert  for  plaintifGs  and  appellants. 

Barrow  dt  Bope  for  intervener  and  appellee. 

The  opinion  of  the  court  was  delivered  by 
.  Sfsnobb,  J.    Plaintifb  being  judgment  creditors  of  Joseph  Hotard 
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caused  a  /I.  /a.  to  issue,  and  made  Samuel  Mathews,  testamentary  exe- 
cutor of  Alexander  Hotard,  deceased,  garnishee. 

McWilliams,  another  judgment  creditor  of  Jospeh  Hotard,  Inter- 
Toned,  denying  plaintiflls'  right  to  seize  by  garnishment  of  the  executor 
the  rights  of  Joseph  Hotard  in  the  succession  of  his  deceased  father, 
Alexander  Hotard.  He  further  claims  to  be  the  first  judicial  mortgage 
creditor  of  Joseph  Hotard,  and  claims  to  be  paid  by  preference  out  of 
Ms  hereditary  interest  in  the  said  succession,  the  same  being  subject  to 
his  judicial  mortgage.  This  intervention  and  opposition  has  not  been 
put  at  issue  or  tried. 

Mathews,  the  executor,  answers  the  interrogatories  propounded  to 
liim  in  substance  as  follows : 

That  he  is  the  testamentary  executor  of  Alexander  Hotard,  with 
«eizin  by  the  will  of  his  entire  estate,  which  is  now  being  administered 
by  hioL  That  there  are  by  said  will  special  legacies  to  a  certain  stated 
amount,  and  an  unknown  amount  of  debts,  and  also  expenses  of  ad- 
ministration yet  to  be  ascertained.  That  he  holds  in  his  said  capacity, 
as  shown  by  the  inventory,  real  estate  valued  at  918,800,  personal  prop- 
erty at  $4296  70,  and  cash  $5516.  That  Joseph  Hotard  is  an  heir  to 
one  tenth  of  said  estate ;  that  it  is  as  yet  unknown  what  is  due  him, 
and  it  can  not  be  known  until  said  estate  is  administered  and  settled. 

Thereupon  plaintifGs  suggesting  to  the  court  that  it  appears  by  the 
answers  of  the  garnishee  that  he  had  property  and  effects  belonging  to 
the  judgment  debtor,  Joseph  Hotard,  moved  the  court  that  said  execu- 
tor "  be  ordered  to  turn  over  into  the  hands  of  the  sheriff  all  the  prop- 
erty, rights,  credits,  and  money  now  under  his  control,  when  same  shall 
become  due,  and  that  same  be  applied  to  satisfy  as  far  as  it  may  the 
i?rit  of  JL  fcL  in  the  hands  of  said  sheriff  against  Joseph  Hotard." 

After  hearing,  the  court  refused  said  order  and  plaintiflis  appeal. 

Appellee  has  moved  to  dismiss  this  appeal  on  the  grounds  that  if 
the  order  appealed  from  is  a  final  judgment  it  is  not  signed,  and  if  in- 
terlocutory it  does  not  work  irreparable  injury. 

We  think  the  order  interlocutory,  and  the  injury,  if  injury  there  can 
be,  not  irreparable.  The  substance  of  the  motion  is,  to  take  the  prop- 
erty out  of  the  hands  of  one  officer,  the  executor,  and  put  it  into  the 
hands  of  another  officer,  the  sherifll  It  is  manifest  that  until  said  suc- 
cession is  administered,  and  its  debts  and  legacies  paid,  the  executor 
can  not  be  compelled  to  surrender  the  property,  or  any  part  thereof. 

It  Is  equally  manifest  that  until  said  succession  has  been  partitioned 
among  the  heirs  or  their  assigns  no  specific  sum  or  thing  can  be  turned 
over  to  Joseph  Hotard  ;  much  less  an  undivided  tenth  of  an  aggrega- 
tion of  things.  What  authority  or  mission  have  the  executor  of  the 
deceased  and  the  creditors  of  one  heir  to  ascertain,  fix,  and  determine 
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the  amount  or  things  to  be  turned  over  to  that  heir  in  a  proceeding  to 
which  the  other  heirs  are  not  parties  ? 

If,  therefore,  the  plaintUlB  have  by  their  garnishment  made  a  valid 
seizure  (upon  which  we  express  no  opinion),  they  can  suffer  no  injury  bj 
the  property  being  left  in  the  hands  of  the  executor,  to  be  by  him  ad- 
ministered under  supervision  of  the  court,  to  the  end  that  the  debtorYi 
interest  therein,  the  thing  supposed  to  have  been  sei2sed,  may  be  aaoer- 
tained,  fixed,  and  determined.  If  the  seizure  is  valid,  it  is  not,  nor  is  the 
privilege  resulting  therefrom,  impaired  by  leaving  the  property  where  it 
ought  to  be,  in  the  hands  of  the  executor.  No  irreparable  injury  can  re- 
sult therefrom. 

It  is  therefore  ordered  that  this  appeal  be  dismiseed  at  costs  of 
appellant 

Mr.  Justice  White  recused. 


No.  6958. 

J.  W.  MONTOOMERT  VS.  E.  T.  WiLSON  EX  AL. 

The  oredltor  of  a  yendor  oan  not  maintain  a  revooatory  action  to  reseimd  Uie  sale 
on  the  ff round  that  the  sale  was  in  fraud  of  the  vendor's  creditors,  nnless  he 
shows  that  the  vendee  was  a  party  to  the  fraud.  The  fact  that  the  prioe  of  the 
sale  was  below  the  actual  value  of  the  prox>erty  does  not  authorise  a  oondnsivv 
presumption  that  either  the  vendor  or  vendee  was  actuated  by  a  fraudulent  in- 
tent. 

1  PPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Jljl  Carroll.    Hough,  J. 

J.  W.  Montgomery,  in  propria  persona^  appellant 

W.  G.  Wyly  &  J.  Jf.  Kennedy  and  C,  3f.  Tilcher  for  defendants  and 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Maknino,  C.  J.  This  is  a  revocatory  action,  in  which  the  plaindfT 
seeks  to  annul  a  sale  from  Wilson  to  his  co-defendant  Ingraham  of 
certain  lands,  and  the  sale  of  one  half  the  same  property  by  the  latttf 
to  one  Davis,  also  a  defendant  Wilson  owed  the  plaintiff  ovw  two 
thousand  dollars.  The  debt  was  originally  due  the  law  firm  of  Spairow 
&  Montgomery,  of  which  plaintiff  was  a  member,  and  was  acquired  by 
him  by  transfer. 

Wilson  made  the  sale  to  Ingraham  on  Nov.  28, 1874,  the  price  being 
•10,000,  of  which  one  tenth  was  cash,  and  the  residue  was  payable  ia 
four  equal  annual  instalments.  In  less  than  a  week,  Ingraham  sold  the 
4mdivided  half  to  Davis  for  five  hundred  dollars  cash,  and  Davis  as> 
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Bumed  the  payment  of  one  half  of  Ingraham's  notes.  Wilson  removed 
to  Texas  shortly  afterwards. 

The  petition  alleges  an  intention  by  the  debtor  and  vendor  to  de- 
fraud— ^the  knowledge  by  the  suooessive  vendees  of  that  intention,  and 
their  oo-operatlon  in  elTeoting  the  fraud — and  the  aooomplishment  of  the 
pnrpose  through  a  sale  of  all  the  debtor's  property,  and  the  placing  the 
proceeds  thereof  beyond  the  creditor's  reach. 

If  the  plaintiff  has  succeeded  in  sustaining  these  allegations  by 
satisfoctory  proof,  he  will  be  entitled  to  a  revocation  of  the  sale,  for  it 
is  not  to  be  tolerated  that  a  debtor  shall  be  able  to  alienate  all  that  he 
has  to  pay  his  creditor  with,  and  his  vendee,  a  participant  in  his  fraud, 
shall  reap  benefit  from  the  wrongdoing,  and  the  creditor  shall  have  no 


Ingraham  avers  in  defence,  that  he  bought  in  open  market,  in  good 
faith,  and  for  a  valid  consideration,  and  Davis  reiterates  these  aver- 
ments for  himself.  Wilson  denies  fraud,  and  alleges  that,  being  desirous 
of  removing  from  this  State  and  establishing  himself  in  a  new  country, 
be  offered  his  property  to  divers  parties  for  the  same  price  at  which  he 
afterwards  sold  to  Ingraham,  and  among  the  persons  to  whom  he  thus 
offered  to  sell  was  the  present  plaintiff,  who  refused  It  Had  he  stopped 
there,  the  answer  would  have  been  straightforward  and  unobjectionable, 
bat  he  adds — ^"the  notes  sued  on  were  obtained  without  consideration 
and  the  signature  thereto  obtained  through  fraud  and  duress." 

The  notes  were  executed  by  him  to  Sparrow  &  Montgomery  to  de- 
fend him  from  an  indictment  for  murder,  and  there  is  not  a  line  of  proof 
in  the  whole  of  the  voluminous  testimony  to  support  the  shameless  pre- 
tence that  the  fee  was  not  promised  willingly  by  the  imprisoned  accused, 
or  that  his  benefactors,  who  gave  their  time,  character,  and  learning, 
suocessfully  to  his  defence,  extorted  from  his  necessities  what  was  but 
the  guerdon  of  their  services. 

•The  Code  has  consecrated  certain  fundamental  principles  of  equity 
touching  the  relations  of  debtor  and  preditor,  and  the  acts  which  may 
not  be  done  by  the  one  so  as  to  afTect  the  interests  of  the  other.  Thus 
it  says,  that  every  act  done  by  a  debtor  with  intent  of  depriving  his 
creditor  of  the  eventual  right  he  has  upon  the  property  of  such  debtor 
is  Ulc^gal,  and  ought,  as  respects  such  creditor,  to  be  avoided,  art  1964, 
But  only  those  contracts  of  the  debtor  can  be  avoided  that  are  made  in 
fraud  of  creditors,  and  such  as  would  actuaUy  deftaud  them,  if  carried 
into  execution,  for  if  they  are  made  in  good  faith,  they  cannot  be  an- 
nulled, even  though  they  may  prove  injurious  to  creditors ;  and  if  in 
bad  faith,  they  cannot  be  rescinded  unless  they  operate  to  their  injury* 
art  1973.  new  noa  1969  and  1978. 

And  as  to  those,  with  whom  the  debtor  has  made* the  contracts,  if 
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Hie  contract  be  onerous,  but  made  in  fraud  on  the  part  of  the  debtor, 
but  in  good  faith  on  the  part  of  the  person  with  whom  he  contracted,  if 
the  value  of  the  property  transferred  by  such  contract  exceed  by  one 
fifth  the  price  or  consideration  given  for  it,  the  creditors  may  annul  it, 
and  take  back  the  property  on  paying  the  price  with  interest  But  if 
the  person,  with  whom  the  debtor  contracted,  be  in  fraud,  as  well  as  the 
debtor,  he  shall  not  be  entitled  to  a  restitution  of  the  price,  when  the 
contract  is  annulled,  except  only  to  so  much  thereof  as  he  shall  prove 
has  enured  to  the  benefit  of  the  creditors  by  increasing  the  value  of  the 
property,    arts.  1976—7.  new  nos.  1981—2. 

So  Marcad^ — U.  faut  que  Tacte,  pour  pourvoir  dtre  r^voqn^,  ait  nui 
au  cr^ancier  et  alt  ^t^  fait  frauduleusement.  II  faut  d'abord  que  Tacte 
ait  nui  au  cr^ancier,  en  causant  ou  augmentant  I'lnsolvabilit^  du  debit- 
eur,  car,  si  celui-ci  n'^tait  devenu  insolvable  que  plus  tard,  oe  ne  seiait 
plus  Tact  lui-mdme,  mais  telle  ou  telle  circonstanoe  post^rieure,  qui 
aurait  caus^  la  perte.  II  faut  en  outre  qu*il  y  ait  en  fraude  du  d^biteur, 
e'est-k  dire  qii'il  ait  accompli  Facte  sachant  le  tort  qu'il  causerait  k  ses 
cr^noiers,  connaissant  son  insolvabUlt^.  Exp.  du  Code  Napoleon  to.  4, 
!497. 

It  appears  that  the  act  of  sale  from  Wilson  to  Ingraham  did  not  in- 
clude the  whole  of  the  land,  a  small  strip  of  the  tract  lying  just  above 
Lake  Providence  having  been  left  out,  not  by  design  but  through  mis- 
description. Magruder,  a  judgment  creditor  of  Wilson,  seized  this  out- 
lying strip  in  Dec.  1875.  Ingraham  and  Davis  in  joined  the  enforcement 
of  this  seizure,  alleging  that  the  conveyance  from  Wilson  did  include 
that  strip,  and  that  their  title,  derived  from  him,  transferred  the  owner- 
ship of  the  whole  property  to  them.  The  plaintiff  was  the  lawyer  of 
Ingraham  and  Davis  in  this  injunction  suit,  signed  the  petition,  assisted 
in  conducting  the  trial.  The  injunction  was  dissolved.  Ingraham  and 
Davis  plead  now  the  estoppel  by  conduct  against  the  plaintift  This  suit 
of  Magruder  was  in  the  parish  court,  and  was  appealed  to  the  District 
court,  but  before  hearing,  Davis  paid  Magruder's  judgment  either  from 
his  own  funds,  or  from  funds  furnished  by  parties  interested,  and  in 
May  1876  Wilson  made  a  supplemental  deed,  conveying  to  Ingraham 
the  strip  of  land,  and  reciting  that  it  was  the  intention  of  both  parties 
to  include  it  in  the  sale  of  1874,  and  tbus  effectuating  their  will  and  un- 
derstanding. No  additional  price  was  paid  or  stipulated.  The  presoit 
suit  was  instituted  after  the  date  of  this  second  deed. 

The  evidence  is  entirely  satisfactory  that  there  was  no  fraud  on  the 
part  of  Ingraham  or  Davis.  Wilson's  desire  to  sell,  and  intention  to 
sell,  was  not  a  secret  The  lawyers  of  the  village  all  knew  of  it,  and 
the  offer  was  made  to  some  of  them.  E.  F.  Montgomery,  one  of  plain- 
tiff's counsel,  was  told  by  Ingraham  that  the  property  could  be  bought 
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▼ery  cheap,  and  thinks  $7,000  was  mentioned  as  the  som — ^that  Wilson 
was  determined  to  sell,  and  wanted  to  give  him  (Ingraham)  the  prefer- 
enoe,  and  Ingraham  wanted  him  (the  witness)  to  go  in  with  him,  and 
that  he  took  "the  matter  under  advisement,  and  tried  to  get  Mr.  De- 
lany  to  go  in,  but  received  no  encouragement  from  him,  and  owing  to 
the  great  uncertainty  about  the  value  of  any  kind  of  property  hero 
then,  I  let  the  matter  drop.  An  additional  reason  was,  I  did  not  care 
to  go  in  debt"  One  of  the  reasons  assigned,  he  thinks,  for  Wilson's  de- 
sire to  sell  was  his  alarm  about  the  Sparrow  debt,  and  the  impression 
made  upon  the  witness  by  Ingraham  at  this  interview  was,  that  Wilson 
wanted  to  get  rid  of  the  Sparrow  debt.  He  adds,  *'  Mr.  Ingraham  did 
not  communicate  to  me  any  intention  or  desire  to  defraud  G«d.  Sparrow, 
or  any  other  creditor  of  Wilson.  He  said  he  had  advised  Wilson  to  go 
to  Oen.  Sparrow  and  make  some  satisfactory  arrangement.  I  recollect 
once,  I  think  very  soon  after  the  institution  of  this  suit,  I  proposed  to 
Mr.  Ingraham  to  buy  his  interest,  and  tried  to  get  him  to  fix  his  terms. 
After  thinking  of  it  a  day  or  two,  he  told  me  he  declined  to  sell,  because 
Pr.  Davis  was  not  willing.  I  was  sorry  I  did  not  go  into  this  arrange- 
ment for  the  purchase  of  this  property,  but  I  did  think  It  a  good  trade, 
and  was  willing  to  buy  from  Ingraham."  The  witness  intended,  in  the 
event  of  purchasing,  to  compromise  the  *  Sparrow  debt,'  now  held  by 
the  plaintiff. 

Mr.  Delany,  also  counsel  for  plaintiff,  repeats  the  statement  that  In- 
graham before  his  own  purchase  apprised  him  and  his  law  partner  that 
**  this  property  could  be  purchased  from  Wilson  for  a  small  sum,  and 
wanted  them  to  go  in  with  him  and  purchase  it." 

Wilson  swears  that  he  offered  to  sell  to  the  plaintiff,  but  the  plain- 
tiff states  unequivocally  that  he  has  no  recollection  of  such  offer.  Wil- 
son states  the  offer  thus  ; — ''I  made  a  written  proposition  to  Gen.  Spar- 
row proposing  to  take  $10,000  for  it  (the  property)  taking  the  notes  he 
had  against  me  as  part  payment,  and  82,000  in  money,  the  balance  in 
one,  two,  and  three  years  with  interest  from  date.  He,  Sparrow,  ref need 
the  proposition  and  referred  me  to  J.  W,  Montgomery  his  partner.  I 
then  made  the  same  proposition  to  him  and  he  also  refused  to  accept  it. 
I  told  them  both  that  I  was  going  to  sell  the  property.  I  made  to  Spar- 
row and  Montgomery  the  first  offer." 

Ingraham's  testimony  is  copious,  and  it  has  the  'ring'  of  honesty. 
His  physical  infirmity  does  not  appear  to  have  abraded  his  moral  sense. 
Only  a  part  of  the  testimony  can  be  transcribed. 

•*  I  had  been  trying  to  get  Gen.  Sparrow  to  buy  Mr.  Wilson  out  for 
about  a  year ;  requested  Wilson  to  go  to  Gen.  Sparrow's  house,  not 
his  office,  that  I  thought  the  General  would  do  what  was  right.  Mr. 
Wilson  returned.    Told  me  he  had  seen  the  General.    I  then  went  and 
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saw  Gea  Sparrow  myself,  and  asked  him  if  Wilson  had  been  thera  I 
asked  the  General,  why  he  did  not  buy  his  property, — ^that  Wilson  was 
in  trouble  and  wanted  to  leave  this  country,  after  getting  clear  ot  the 
murder  scrape.  He  replied,  "  Wilson  asked  too  much  for  his  property, 
and  I'm  too  old  to  go  in  debt" 

The  General  did  not  tell  me  what  Wilson  charged  him  for  the  prop- 
erty. Wilson  had  been  asking  ten  thousand  dollars  for  the  property. 
Gen.  Sparrow  said  he  would  see  Judge  Montgomery,  may  be  he  would 
buy  it ;  that  closed  the  interviews.  Mr.  Wilson  said  he  could  not  get 
Gen.  Sparrow  to  buy  his  property ;  he  had  offered  it  to  me  a  year  be- 
fore I  purchased  it  I  think  it  was  generally  known  that  Wilson  was 
trying  to  sell  his  property  and  go  to  Texas.  I  told  Gen.  Sparrow,  that 
Mr.  Wilson  had  been  in  trouble  and  wanted  to  sell  his  property  and  go 
to  Texas.  Mr.  Wilson  was  quite  a  young  man.  I  had  understood  from 
a  friend  of  Mr.  Wilson's  that  he  would  take  seven  thousand  (S7,000) 
dollars  for  his  property.  I  went  to  the  office  of  Messrs.  Montgomery  & 
Delany,  and  told  them  what  I  had  heard ;  that  be  would  take  seven 
thousand  dollars  for  his  property,  and  proposed  them  to  go  in  and  we 
would  buy  it  of  him.  Messrs.  Montgomery  &  Delany  were  both  pres- 
ent, they  declined  the  proposition,  saying  the  property  was  worth  little 
or  nothing,  they  could  never  sell  the  lots ;  the  plantation  was  in  a  bad 
fix,  which  it  was— no  fence,  ditches  being  filed  up,  and  it  was  a  cocoa 
patch,  which  it  was.  I  talked  with  Gen.  Sparrow  about  Wilson  beii^ 
greatly  alarmed  about  his.  Sparrow's  debt,  it  was  so  large ;  he  Wilson 
could  never  pay  it  without  selling  his  property.  When  I  bought  this 
property  from  Mr.  Wilson,  he  told  me  he  would  pay  every  dollar  he 
owed  in  this  parish.  Called  Judge  DeFrance  in  to  witness  the  promise 
to  me,  as  I  would  not  have  anything  to  do  with  the  sale  if  there  was 
anything  wrong  in  it,  which  I  told  him.  I  told  Mr.  Wilson  that  if  there 
was  any  fraud  in  this  sale  I  would  have  nothing  to  do  with  it  He  said 
to  Judge  DeFrance,  "  Judge,  I  am  selling  out  to  pay  my  debts,"  that  he 
would  pay  every  cent  he  owed  before  he  left  the  country.  I  consider  the 
price  I  was  giving  Mr.  Wilson  for  the  property  as  a  very  high  price  at 
the  time  of  the  sale.  I  understood  that  Mr.  Wilson  owed  nothing,  ex- 
cept a  debt  of  about  $2,000  to  Gen.  Sparrow.  He  said  the  price  I  was 
paying  him  for  the  property  would  be  ample  to  pay  all  his  debts,  and 
give  him  means  of  subsistence  in  Texas.  At  the  time  of  the  sale  Wil- 
son was  not  insolvent,  the  price  I  gave  him  for  the  property  was  a  good 
deal  more  than  what  he  owed.  I  have  known  Gen.  Sparrow  for  about 
thirty  years,  and  have  been  intimate  personal  friends  for  twenty  yea^s, 
and  am  still  a  warm  friend  of  his.  I  never  had  any  motive  or  desire  to 
defraud  Gen.  Sparrow,  or  Judge  Montgomery,  or  impede  the  oollection 
of  their  debt  against  Wilson  or  any  one  else.    Wh^  I  purchased  the 
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property,  I  had  no  impression  of  any  motive  on  the  part  of  Wilson 
to  defraud  either  Gen.  Sparrow  or  Judge  Montgomery.  He  had  stated 
to  me  he  would  pay  every  dollar  he  owed  before  he  left  the  parish. 
I  told  Mr.  Wilson  that  if  I  had  the  least  idea  of  any  intention  on 
his  part  to  defraud  Gen.  Sparrow  or  Judge  Montgomery,  or  any  one 
else,  that  I  would  have  nothing  to  do  with  his  property.  I  have 
been  living  in  this  parish  thirty-five  years.  I  have  been  engaged  in 
numaglng  the  largest  plantation  in  this  parish  for  others,  and  have 
been  a  planter  myself  since  I  have  been  hera  I  had  a  large  ao- 
quaintanoe  among  the  old  settlers,  and  I  believe  I  know  most  every 
body  that's  here  now.  I  have  always  thought  that  I  enjoyed  the 
oonfldence  of  the  people  of  the  parish,  ever  since  I  have  been  here.  I 
have  had  a  great  many  business  transactions  with  the  people  of  the 
parish  of  GarroU.  This  is  the  first  time  since  I  lived  in  this  parish  of 
Carroll  that  I  have  been  dragged  before  the  courts  on  a  charge  of  fraud. 
I  paid  one  thousand  dollars  cash  money,  and  Major  Oliver  counted  the 
money.  I  have  always  been  able  to  make  moneyed  arrangements,  and 
believe  I  am  abundantly  able  to  buy  the  property." 

This  testimony  was  objected  to,  but  properly  admitted,  as  being  in 
rebuttal  of  that  offered  by  plaintiff,  and  responsive  to  that  part  of  the 
defence  which  repelled  the  charge  of  fraud.  Without  going  into  a  re- 
cital of  the  testimony  relative  to  Davis'  alleged  participation  in  the 
fraud  charged,  it  is  sufficient  to  say  that  the  evidence  in  its  entirety 
satisfies  us  that  Wilson  had  made  up  his  mind  to  go  away,  and  this  re* 
moval,  determined  on  with  deliberation,  was  carried  out  with  persist- 
ency. "I  had  gone  out  to  Texas  the  July  previous  to  look  out  a  loca- 
tion to  move  to,  and  had  made  my  arrangements  to  remove  there.  I 
had  been  involved  in  personal  difficulties  and  trouble,  and  I  felt  that  a 
change  of  association  and  location  would  be  to  my  advantage." 

The  execution  of  this  fixed  resolve  to  get  away  from  his  surround- 
ings was  obstructed,  or  delayed,  alone  by  his  inability  to  sell  his  prop^ 
erty.  He  tried  to  sell  it  to  Gen.  Sparrow,  and  pay  the  debt  now  owned 
by  plaintiff  as  part  of  the  price.  Gen.  S.  then  owned  one  half  of  the 
debt.  He  tried  to  sell  to  others,  and  notably  to  lawyers  who  held  a 
claim  against  him.  No  one  would  buy.  No  doubt  his  desire  for  re- 
moval became  morbid.  His  words  above  quoted  shew  it  was  not  a  tran- 
sient notion,  but  a  fervent  desir^.  He  offered  to  sell  to  Ingraham,  and 
Ingraham  offered  inducements  to  others  to  buy  along  with  him.  Every- 
body had  a  chance  to  buy  cheap,  but  nobody  would  buy,  until  finally 
Ingraham  closed  the  negotiation  and  bought.  Then  everybody  found 
out  that  the  property  had  been  sold  for  a  bagatelle,  compared  with  its 
real  value,  and  many  believed  it  had  been  sacrificed. 

The  same  thing  occurs  every  week  here.    The  witnesses  who  fixed 


202  SUPREME  COURT  OF  LOUISIANA, 

MoDttfomery  v».  Wilson  et  al. 

the  value  of  this  property  at  (one  of  them  as  high  as)  319,000,  foi^get 
that  the  value  of  property  iu  legal  phrase  is  what  it  will  sell  for,  and 
that  the  witness  himself  could  have  bought  it  for  97,000  and  refused  it 
Qeu,  Sparrow  would  not  buy  it,  because  he  would  not  encumber  him- 
self, even  though  an  opportunity  was  afforded  to  realize  the  debt  due 
to  his  partner  and  himself,  and  Mr.  F.  Montgomery  was  afraid  of  debt, 
and  besides  the  value  of  all  property  was  very  uncertain.  What  ap- 
peared cheap  that  year  might  prove  to  be  an  onerous  bargain  the  next 
year.  Mr.  Delany  toolc  the  same  view.  The  two  witnesses,  Satton  and 
Murfee,  bought  single  lots  at  large  prices,  which  form  no  criteria  of  the 
market  value  of  the  whole.  Every  one,  to  whom  the  offer  to  buy  was 
made,  knew  that  he  could  sell  a  single  lot  here  and  there  for  an  enhanced 
price,  but  for  all  that  he  did  not  choose  to  try  the  speculation,  because 
there  were  so  many  risks  to  nm,  and  the  future  was  so  uncertain.  The 
assessment  was  $6,000,  and  though  that  is  not  of  itself  proof  of  value, 
it  is  a  fact  worthy  of  note  along  with  others  tendiug  the  same  way. 

Sales  cannot  be  disturbed  upon  hypothetical  valuations  orestimates 
of  property,  or  upon  the  diminution  of  the  price  below  what  witnesses 
think  it  ought  to  have  brought,  or  below  what  its  actual  value  may  be 
supposed  to  be.  Its  actual  value  as  a  saleable  commodity  is  conclusively 
shewn  to  be  the  sum  it  actually  brought  in  open  market,  with  free  cx>m- 
petition,  and  fair  opportunity  to  all  comers  to  bid. 

The  fact  that  Wilson  has  not  paid  the  debt  to  the  plaintiff,  which 
every  consideration  of  honor  and  honesty  demand  should  be  paid,  is 
an  unfavourable  and  prejudicial  fact  to  him.  But  the  sale  was  not 
made  with  the  intent  of  depriving  his  creditor  of  his  eventual  right 
upon  the  property.  On  the  contrary  he  sought  at  first  to  enable  the 
creditor  to  realize  that  right,  nor  was  the  party  who  contracted  with 
him  in  bad  faith,  nor  the  price  other  than  what  it  had  been  offered  at 
without  success.  The  plaintiff,  upon  this  state  of  facts,  proved  with  de- 
tailed circumstantiality,  is  not  entitled  to  have  the  sale  revoked. 

The  judgment  is  afiQrmed  as  to  Ingraham  and  Davis,  but  must  be 
reversed  as  to  Wilson,  and  one  of  nonsuit  entered. 

The  land  was  attached  as  the  property  of  Wilson,  and  process  of 
garnishment  was  taken  against  Davis.  The  plaintiff  sued  upon  the  notes, 
and  an  "absolute  judgment  in  Wilson's  favor  might  be  pleadable  in  bar 
of  a  future  pursuit  of  him.    Therefore . 

It  is  ordered  and  decreed  that  the  judg^nent  of  the  lower  court  is 
affirmed  except  that  part  thereof  which  is  absolute  and  unqualified  in 
Wilson's  favour  on  the  demand  for  the  amount  of  the  notes,  and  as  to 
that,  that  there  be  judgment  in  his  favour  as  in  case  of  nonsuit,  the  ap- 
pellees to  pay  costs  of  appeal. 
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DissEMTma  OpnnoK. 

Sfenceb,  J.  I  concur  in  the  decree  so  far  as  relates  to  the  hall  in- 
terest of  defendant  Davis  in  the  property  attached.  He  purchased 
from  Ingraham  before  this  suit  was  brought,  and  there  Is  no  satisfactory 
proof  that  he  was  cognizant  of,  or  party  to,  what  I  think  were  the 
fraudulent  acts  of  Wilson  and  Ingraham. 

Fraud  is  a  ground  of  nullity  in  contracts  only  as  between  and 
against  parties  to  them.  It  dififers  in  this  from  error  or  lesion,  which 
vitiate  contracts  absolutely.  Thus  a  bona  Me  purchaser,  without  notice, 
will  not  be  affected  by  frauds  perpetrated  between  his  vendor  and  ante- 
cedent  owners  of  the  property. 

But  as  to  the  half  interest  of  Ingraham,  I  think  the  sale  should  be 
avoided.  He  was  the  confidential  friend  and  adviser  of  Wilson,  and 
evidently  well  advised  as  to  his  purposes  and  intentions.  He  was  over 
anxious  that  Wilson  should  do  the  fair  thing  with  his  creditors,  Sparrow 
&  Montgomery.  He  sent  Wilson  to  Sparrow  a  day  or  two  before  he 
himself  bought,  with  instructions  to  offer  Sparrow  the  property.  But 
note  the  terms.  Ten  thousand  dollars  in  money,  and  the  surrender  of 
the  notes  held  by  Sparrow  for  $4000  more.  This,  too,  at  the  very  time 
Ingraham  was  telling  F.  F.  Montgomery  and  Delany  that  Wilson  would 
Bell  out  for  $7000,  and  was  endeavoring  to  persuade  them  to  join  him 
in  the  purchase.  F.  F.  Montgomery,  a  perfectly  reliable  and  disinter- 
ested witness,  says  that  he  gathered  from  Ingraham's  conversation  that 
Wilson  was  anxious  to  avoid,  "  to  get  rid  of "  the  Sparrow  &  Montgom- 
ery debt,  and  that  that  was  his  motive  for  selling.  True,  F.  F.  Mont- 
gomery declined  to  join  in  the  purchase,  for  reasons  satisfactory  to 
himself,  but  this  in  nowise  brealLS  the  force  and  credit  of  his  statements 
as  to  what  Ingraham  said  and  did.  Finally,  Ingraham  concludes  to 
purchase  alone,  at  nominally  $10,000,  of  which  $1000  were  to  be  cash  and 
the  balance  on  long  time. 

He  proceeded  with  unusual,  nay,  suspicious  caution.  When  he 
agreed  with  Wilson  on  the  price  and  terms  he  calls  in  Judge  DeFrance, 
and  proceeds  to  declare  himself  in  substance  as  follows :  '*  I  have  agreed 
to  buy  Ed.  Wilson's  property  at  such  a  price ;  but  now,  Ed.,  if  there  is 
any  fraud  in  this — if  you  are  doing  any  thing  to  defraud  your  creditors, 
I  won't  have  any  thing  to  do  with  it."  Whereupon  Wilson,  of  course, 
protests  his  good  faith,  and  avers  that  so  far  from  selling  out  to  defraud 
his  creditors,  he  is  doing  so  to  pay  them.  Having  thus  laid  the  bona 
fides  of  his  conduct  on  a  sure  foundation,  the  parties  proceed  to  the  no- 
tary to  pass  the  act.  Marl^  Ingraham's  caution  here.  He  was  deter- 
mined that  there  should  be  no  "  afterclaps."  Major  Oliver,  a  prominent 
citizen,  is  requested  to  come  in  and  count  the  money.  Wilson  receives 
the  money  and  notes,  ostensibly  discounts  the  latter  at  the  rate  of 
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twenty-five  per  oeot  to  S.  W.  DaTis,  and  departs  for  Texas.  This  whole 
transaction  between  Wilson  and  Ingraham  bears,  to  my  mind,  the  brand 
of  collusion  upon  its  very  front  Their  whole  conduct  is  unusual,  and 
evinces  a  degree  of  caution  and  painstaking  which  is  not  the  natural 
production  of  good  faith.  Wilson  is  shown  by  this  record  to  have  re- 
ceived (if  in  truth  he  received  any  thing)  but  about  $6000  cash  for  this 
property,  and  yet  much  stress  Is  laid  on  his  having  offered  it  to  his 
ereditor  a  few  days  before  for  914,000.  So  far  from  this  offer  to  Sparrow 
proving  Wilson's  good  faith,  to  my  mind  it  is  one  of  the  strongeat  evi- 
dences of  the  contrary. 

The  effect  of  this  transaction  was  to  put  Wilson's  property  beyond 
the  reach  of  his  creditors,  if  it  be  maintained.  It  was  to  render  him, 
quoad  his  creditors,  to  all  intents  and  purposes  insolvent,  and  to  defraud 
them.  The  rule  in  this  matter  is,  that  if  "the  effect  of  the  act"  is  to 
injure  and  defraud  the  creditors  it  may  be  avoided.  G.  G.  1978;  9  R.  273. 
Of  course,  if  a  debtor  has  available,  tangible,  seizable  property  sufficient 
to  pay  his  debts,  his  creditors  can  not  complain;  but  it  would  be  a 
mockery  of  Justice  to  say  that  a  debtor  can  convert  and  pocket  the 
whole  of  his  property  in  money,  with  the  avowed  and  known  purpose  of 
defrauding  his  creditors,  and  yet  the  purchaser,  his  adviser  and  oo-ad- 
jutor  in  these  acts,  can  defeat  the  revocatory  action  of  creditors  by  my- 
^esiing  that  the  debtor  is  not  insolvent,  but  has  more  money  in  his  pocket 
in  Texas  than  his  debts  amount  to.  Our  law  says  that  when  a  party  has 
told  or  is  about  to  sell,  has  converted  or  is  about  to  convert  into  money 
his  property  to  defraud  his  creditors,  they  may  attach.  If  the  sale,  as 
in  this  case,  is  omnium  honor um,  the  law  presumes  fraud,  and  the  credit- 
ors of  necessity  have  the  right  to  couple  the  revocatory  action  with  a 
writ  of  attachment  Of  course,  if  the  revocatory  action  fails  by  reaaon 
of  the  good  faith  of,  and  good  consideration  given  by  the  purchaser  the 
attachment  will  fall ;  but  not  otherwise. 

I  think  the  sale  as  to  Ingraham's  half  should  be  avoided  and  the 
attachment  maintained. 


On  Behearing. 

Whtte,  J.  Involving  mainly  a  question  of  fact,  we  granted  a 
liearing  of  this  cause,  to  afford  us  a  second  opportunity  to  examine  the 
testimony.  That  re-examination  we  have  carefully  made,  with  the  h^p 
of  additional  oral  and  written  argument  from  both  parties,  and  it  has 
served  only  to  strengthen  our  original  conclusion. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former  de- 
cree remain  undisturbed. 

Justice  Spenoeb  adheres  to  his  original  dissenting  opinion. 
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per8ed  of  judah." 

This  Ck>art  has  jarlBdiction  of  a  suit  In  which  the  appellant,  in  his  affidavit  acoom- 
panyinf?  his  appHoation  for  an  appeal,  places  his  damacres.  at  issue  in  the  snit. 
at  oyer  two. 

The  failure  to  perfect  a  saspensive  appeal  does  not  prevent  the  appellant  from 
Bnbseauently  obtaining  a  devolutive  appeal. 

A  mandamus  will  not  He  to  compel  arellsious  society  to  restore  to  its  membership 
one  who  had  been  expelled  by  a  decree  of  the  legally  constituted  church  judi- 
eatory.  on  account  of  an  alleged  violation  of  some  one  or  more  of  the  laws  of 
the  society.  The  civil  courts  will  not  revise  the  ordinary  acts  of  church  disci- 
pline, or  the  administration  of  church  firovernment. 

A  salt  by  an  expelled  member  to  compel  restoration  to  a  church  membership  on 
the  ground  that  such  restoration  is  necessary  to  enable  him  to  enjoy  the  rifffat 
of  sepulture  acauired  by  him  as  a  member,  is  premature. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    BJouaton^ 
J. 

J£  H,  Walsh  for  plaintiff  and  appellant. 
Kelly  &  Laearus  for  defendants  and  appellees. 
The  opinion  of  the  court  on  the  motion  to  dismiss  was  delivered  by 
EoAN,  J.,  and  on  the  merits  by  Manning,  0.  J. 

On  Motion  to  Dismiss. 

Egan,  J.  The  appellee  moves  to  dismiss  this  appeial;  first,  because  the 
court  is  vrithout  jurisdiction  ratione  materice,  the  plaintiff  having  in  his 
petition  fixed  his  damages  at  $200;  second,  because  plaintiff  had  obtained 
a  former  order  of  appeal  which  he  had  not  presented,  and  has  there- 
fore abandoned  and  can  not  renew  his  appeal.  As  to  the  first  ground  ; 
the  petition  alleges  that  plaintiff  has  been  damaged  to  an  amount /ar 
exceeding  two  hundred  dollars,  and  an  affidavit  accompanying  the  ap- 
plication for  appeal  places  the  amount  of  his  damages  or  interest  in  this 
suit  at  over  $500.  See  Crescent  City  Live  Stock  Landing  &  Slaughter- 
house Co.  vs.  John  Larrieuz,  and  same  vs.  Wm.  Cecil  Eenner,  recently 
decided. 

The  proceeding  is  not  for  the  recovery  of  money,  but  for  restoration 
to  all  relator's  alleged  rights  and  privileges  as  a  member  of  defendant 
congregation.  As  to  the  second  ground;  the  former  application  wtus  for  a 
suspensive  appeal  only  We  agree  with  the  court  in  French,  Adm.,  vs.  Mo 
Yay,  tutor,  21  A.  192,  that  a  suspensive  and  devolutive  appeal  may  as  well 
be  granted  by  separate  as  by  the  same  order,  and  that  the  failure  to 
peffed  the  suspensive  appeal  does  not  preclude  a  subsequent  devolu- 
tive appeaL  There  was  no  bond  filed  for  suspensive  appeal,  and  the 
Jurisdiotion  of  this  court  never  attached.  There  was  therefore  no  ap- 
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peal  to  abandon.  If  unable  or  unwilling  to  give  bond  for  suspensiTe 
appeal,  the  plaintiff  who  had  never  before  obtained  an  order  for  a  de- 
volutive appeal  had  a  right  to  apply  for  and  obtain  it  at  any  time  with- 
in the  delays  of  the  law.  It  might  have  been  otherwise  had  he  onee 
filed  his  bond  for  appeal  on  motion  in  open  court  and  then  failed  to  file 
or  prosecute  it. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

Manning,  0.  J.  The  relator  is  an  Israelite,  and  was  a  memb^  of 
the  Congregation  of  the  Dispersed  of  Judah,  a  corporation  organized 
and  chartered  under  the  laws  of  this  State.  On  June  13, 1877,  he  was 
expelled  therefrom,  he  alleges  illegally  and  arbitrarily,  and  now  prajs 
that  a  writ  of  mandamus  be  directed  to  the  officers  of  the  corporation, 
compelling  them  to  restore  him  to  his  rights  and  privileges  of  member- 
ship. 

The  answer  admits  the  membership  of  the  relator  prior  to  the  date 
mentioned,  and  avers  that  on  that  day,  at  a  meeting  of  the  Congrega- 
tion, there  being  present  a  legal  quorum  thereof,  certain  charges  were 
preferred  against  him  of  gross  misconduct,  upon  which  testimony  was 
received,  and  of  which  he  was  found  guilty,  and  was  thereupon  expelled 
by  a  vote  of  three  fourths  of  the  members  present,  which  mode  of  pro- 
ceeding, it  is  averred^  is  in  accordance  with  the  constitution  and  laws  of 
the  Congregation.  The  Bespondent  then  pleads  to  the  jurisdiction  of 
the  court,  averring  that  such  expulsion  is  wholly  within  the  cognizance 
of  the  ecclesiastical  tribunal,  provided  by  the  corporation  of  which  he 
was  a  member,  and  that  the  civil  courts  have  no  authority  to  inquire 
into,  or  revise  the  same. 

The  correctness  of  this  retujrn  to  the  alternative  writ  is  verified  by 
the  oath  of  the  President  of  the  Congregation,  and  was  not  traversed 
by  the  relator,  nor  was  any  proof  offered  to  impugn  its  truth.  The  case 
therefore  presents  the  naked  question,  whether  the  civil  courts  can  or 
will  revise  the  ordinary  acts  of  church  discipline,  or  the  administratioo 
of  'church  government 

The  entire  separation  of  Church  and  State  is  not  the  least  of  the 
evidences  of  the  wisdom  and  forethought  of  those  who  made  our  na- 
tional constitution.  It  was  more  than  a  happy  thought— it  waa  an  in- 
spiration. But  although  the  state  has  renounced  all  authority  to  con* 
trol  the  internal  management  of  any  church,  and  refuses  to  prescribe 
any  form  of  church  government,  it  is  nevertheless  true  that  the  law 
recognizes  the  existence  of  churches,  and  protects  and  assures  their 
right  to  exist,  and  to  possess  and  enjoy  their  powers  and  privileges.   Of 
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course  wherever  rights  of  property  are  invaded,  the  law  must  interpose 
equally  in  those  instanoes  where  the  dispute  is  as  to  church  property 
as  in  those  where  it  is  not,  and  it  also  takes  note  of,  but  does  not  itself 
enforce,  the  discipline  of  the  church,  and  the  maintenance  of  church  or- 
der and  internal  regulation.  The  law  does  not  assume,  and  will  not  de- 
clare, that  a  particular  religious  association  is  more  truly  the  church 
than  another,  but  each  and  all  of  them  are  permitted  to  make  their  own 
regulations,  and  to  enforce  them  in  the  manner  each  has  provided  for 
itself. 

This  whole  subject  was  maturely  considered  and  elaborately  ex- 
pounded in  Watson  v.  Jones,  13  Wall.  679,  where  the  court  say  ; — In  this 
country  the  full  and  free  right  to  entertain  any  religious  belief,  to  prac- 
tice any  religious  principle,  and  to  teach  any  religious  doctrine  which 
does  not  violate  the  laws  of  morality  and  property,  and  which  does  not 
infringe  personal  rights,  is  conceded  to  all.  The  law  knows  no  heresy, 
and  is  committed  to  the  support  of  no  dogma,  the  establishment  of  no 
sect.  The  right  to  organize  voluntary  religious  associations  to  assist  in 
the  expression  and  dissemination  of  any  religious  doctrine,  and  to  cre- 
ate tribunals  for  the  decision  of  controverted  questions  of  faith  within 
the  association,  and  for  the  ecclesiastical  government  of  all  the  indiviji- 
ual  members,  congregations,  and  officers  within  the  general  association, 
is  unquestioned.  AU  who  unite  themselves  to  such  a  body  do  so  with 
an  implied  consent  to  this  government,  and  are  bound  to  submit  to  it 
But  it  would  be  a  vain  consent  and  would  lead  to  the  total  subversion  of 
such  religious  bodies,  if  any  one  aggrieved  by  one  of  their  decisions 
eould  appeal  to  the  secular  courts  and  have  them  reversed.  It  is  of  the 
essence  of  these  religious- unions,  and  of  their  right  to  establish  tribu- 
nals for  the  decision  of  questions  arising  among  themselves,  that  those 
decisions  should  be  binding  in  aU  cases  of  ecclesiastical  cognisance, 
subject  only  to  such  appeals  as  the  oiiganism  itself  provides  for,  p.  728. 

The  court  refer  in  that  opinion  to  Harmon  v.  Breher,  2  Speer's  Eq. 
87  (8.  0.)  as  one  of  the  most  careful  and  well  considered  judgments 
upon  the  subject,  in  which  it  is  said  ; — ^It  belongs  not  to  the  civil  power 
to  enter  into  or  review  the  proceedings  of  a  spiritual  court  The  struc- 
ture of  our  government  has,  for  the  preservation  of  civil  liberty,  res- 
cued the  temporal  institutions  from  religious  interference.  On  the  other 
hand,  it  has  secured  religious  liberty  from  the  invasion  of  the  civil  au- 
thority. The  judgments,  therefore,  of  religious  associations,  bearing  on 
their  own  members,  are  not  examinable  here  and  I  am  not  to  inquire 
whether  the  doctrines  attributed  to  Mr.  Dreher  were  held  by  him,  or 
whether,  if  held,  were  a^nti-Lutheran ;  or  whether  his  conduct  was  or 
was  not  in  accordance  with  the  duty  he  owed  to  the  Synod  or  to  his  de- 
nomination.   *   *   *  .  When  a  civil  eight  depends  upon  an  ecclesiastical 
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matter,  it  is  the  civil  oouii  and  not  the  eoolesiastical  which  is  to  decida 
But  the  civil  tribunal  tries  the  dvil  right  and  no  more,  taking  the  eode- 
Biastioal  decisions  out  of  which  the  civil  right  arises  as  it  finds  theoL 

So  too  in  Missouri  in  the  State  ex  rel.  Watson  v.Farris — it  was  said, 
the  utter  impolicy  of  the  civil  courts  attempting  to  interfere  in  deter- 
mining matters  which  have  been  passed  upon  in  church  tribunals,  arising 
out  of  ecclesiastical  concerns,  is  apparent  It  would  involve  them  in 
difficulties  and  contentions,  and  impose  upon  them  duties  which  are  not 
in  harmony  with  their  proper  functions.  Before'  a  court  coold  give  aa 
enlightened  judgment,  it  would  be  necessary  to  explore  the  whole  range 
of  the  doctrine  and  discipline  of  the  given  church  and  survey  the  vast 
field  of  the  divine  word. 

And  in  Kentucky  the  binding  force  and  completeness  of  the  church^ 
action  is  thus  stated ; — ^Every  person  entering  into  the  church,  impliedly 
at  least,  if  not  expressly,  covenants  to  conform  to  the  rules  of  tiie 
chuxch,  to  submit  to  its  authority  and  disdplina  Appellant  when  he 
became  a  member  thereof  placed  himself  in  this  condition.  *  *  * 
Whether  in  what  the  church  did  it  acted  right  or  wrong,  this  ooort  csn- 
not  approach  its  precincts  to  inquire,  and  is  powerless  to  redress  any 
wrong  inflicted  on  appellant  thereby.  By  becoming  a  member  of  the 
church  he  subjected  himself  to  its  ecclesiastical  power,  and  neither  tiiis 
nor  any  other  earthly  tribunal  can  supervise  or  control  that  jaiis- 
diction.     Lucas  v.  Case,  9  Bush,  297. 

And  finally  the  rule  \b  enunciated  by  an  approved  modem  writer 
thus  ;-<^The  principle  may  now  be  regarded  as  too  well  established  to 
admit  of  controversy,  that  in  the  case  of  a  religious  congregation  or  aa 
ecclesiastical  body,  which  is  itself  but  a  subordinate  member  of  some 
general  church  organization,  having  a  supreme  ecclesiastical  Judicatory 
over  the  entire  membership  of  the  organization,  the  civil  tribunals  must 
accept  the  decisions  of  such  church  judicatory  as  final  and  con<du8lve 
upon  all  questions  of  f^th,  discipline,  or  ecclesiastical  rule,  and  the 
party  aggrieved  cannot  invoke  the  aid  of  the  dvll  courts  to  have  such 
proceedings  reversed.    High  on  Injunctions,  sea  288. 

One  of  the  allegations  of  the  petition  is  that  by  the  expulsion  of  the 
relator  from  the  congregation,  the  right  to  be  buried  in  its  burying- 
ground  will  be,  or  is  denied  him,  and  the  celebrated  case  of  Guibord  is 
cited  as  an  instance  where  the  civil  courts  took  cognizance  of  the  r^u- 
sal  of  sepulture  by  the  ecclesiastical  authorities,  and  enforced  the  party's 
right  to  burial  in  consecrated  ground.  The  final  decision  of  that  case 
was  by  the  Judicial  Oommittee  of  the  Privy  Goundi  in  England,  and 
courts  there  go  much  further  than  they  would  do  here  in  enforcing 
rights  appertaining  to,  or  growing  out  of,  ecclesiastical  matten.  Bat 
it  is  sufficient  to  say,  in  disposing  of  this  part  -of  the  complaint,  that 
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Guibord  was  dead,  and  the  object  of  the  proceeding  in  his  case  was  to 
procure  the  interment  of  his  body  in  that  part  of  the  Montreal  ceme- 
tery which  was  consecrated,  whereas  the  relator  has  happily  no  pres- 
ent need  of  enforcing  his  claim  to  burial  anywhere,  and  rum  constat 
that  before  he  does  need  it,  he  will  have  his  ban  of  excommunication 
removed,  and  be  restored  to  full  fellowship  in  the  congregation. 

It  sufficiently  appears  from  what  has  now  been  said  that  we  think 
the  relator's  demand  cannot  be  enforced  by  the  civil  courts.  The  return 
or  answer  to  the  alternative  wiit  set  up  as  grounds  why  the  peremptory 
writ  should  not  issue  that  the  relator  had  been  excommunicated  accord- 
ing to  the  rules  adopted  and  in  force  in  the  congregation  from  which  he 
was  expelled,  and  the  by-laws  in  evidence  shew  what  these  rules  were. 
The  judicatory  provided  by  those  laws  has  acted  upon  the  matter,  and 
we  cannot  go  behind  its  action  to  inquire  whether  it  acted  rightly  or 
wrongfully,  justly  or  unjustly.  It  is  the  tribunal  to  which  he  submitted 
himself  when  he  accepted  membership  of  the  congregation,  and  its  ac- 
tion is  not  examinable  in  a  civil  court. 

It  will  be  observed  that  we  assume,  as  we  are  obliged  to  do  in  the 
state  of  the  pleadings  and  evidence  in  this  case,  that  the  church  judica- 
tory was  properly  constituted,  and  in  the  manner  prescribed  by  the  con- 
stitution and  by-laws  of  the  congregation.  The  return,  not  having  been 
traversed  by  proof,  nor  excepted  to  for  insulBciency,  is  taken  as  true 
for  the  purpose  of  testing  the  right  to  the  peremptory  mandamus,  and 
that  return  avers  and  exhibits  the  constitution  of  the  body  which  forms 
the  judicatory,  and  which  passed  the  sentence  of  excommunication. 
The  State  ex  reh  Yierra  v.  Lusitanian  Society,  15  Annual,  73.  Tucker  v. 
the  Justices.  1  Jones  (N.  C.)  451.    People  v.  Finqu,  24  Barb.  341. 

The  judgment  of  the  lower  court  sustained  the  exception  to  the 
jurisdiction,  and  refused  the  peremptory  mandamus.  It  is  correct  and 
is  affirmed. 


No.  6875. 
The  State  vs.  Solomon  Pbitchabd. 

Where  the  lower  jndire  rejects  the  evidence  of  a  witness  on  the  firronnd  that  she 
was.  on  her  own  uncontradicted  testimony,  the  wife  of  the  accused,  he  decides 
a  Question  of  fact,  and  his  declsi3n  can  not  be  reviewed  by  this  court.  If  the 
woman  were  not  really  the  wife  of  the  accused,  that  fact  should  have  been  set 
forth  in  affidavits  on  an  application  for  a  new  trial. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    McVea^  J. 
H.  N.  Ogden  for  the  State. 
Jl  &  G,  W.  Burgess  for  defendant. 

14  81 
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The  opiQion  of  the  court  was  delivered  by 

Mark,  J.    The  accused  moved  for  a  new  trial  on  the  grounds : 

1.  That  the  verdict  was  contrary  to  the  law  and  the  evidence. 

2.  That  he  was  deprived  of  the  testimony  of  Belle  Pritchard,  a 
material  witness.  That  the  evidence  was  objected  to  by  the  district 
attorney,  on  the  ground  that  witness  was  the  wife  of  accused,  which  ob- 
jection was  sustained  by  the  court,  when,  in  fact,  it  was  shown  by  the 
same  witness  that  she  was  not  his  wife. 

The  judge  says :  "  When  Belle  Pritchard  was  sworn,  the  district 
attorney  objected  because  she  was  wife  of  the  accused.  In  answer  to 
the  e-ourt  she  said  she  was  his  accused's  wife ;  and  was  then  ordered  to 
stand  aside.  The  court  did  not  hear  her  state  that  she  was  not  married 
to  accused,  and  it  was  not  asked  that  she  be  recalled  to  the  stand. 
Although  this  fact  may  have  been  stated  to  counsel  afterward,  I  am 
not  able  to  say,  as  no  testimony  was  adduced,  although  there  was  dif- 
ference of  opinion  between  counsel  as  to  the  fact." 

The  judge  decided,  as  a  matter  of  fact,  on  the  objection  of  the  dis- 
trict attorney,  upon  the  testimony  of  the  witness  herself,  that  she  was 
the  wife  of  the  accused ;  and  we  have  no  power  to  review  that  de- 
cision. If,  while  she  was  on  the  stand,  she  had  stated  to  the  judge  that 
she  had  not  been  married  to  the  accused,  but  was  living  with  him  as  his 
wife,  and  the  judge  had  declared  her  to.  be  incompetent  as  a  witness,  a 
legal  question  would  have  been  presented,  which  we  could  review.  What 
she  may  have  said  after  she  had  been  dismissed  by  the  judge,  and  had 
left  the  stand,  was  not  evidence :  it  was  not  heard  by  the  judge,  and 
was  not  considered  or  passed  upon  by  him.  If  the  counsel  for  accused 
had  asked  to  have  the  witness  recalled  for  further  examination,  in  order 
to  prove  that  she  was  not  married  to  the  accused,  or  had  offered  to 
prove  by  any  competent  testimony  that  she  was  not  his  wife,  we  might 
have  reviewed  the  ruling  of  the  court  refusing  to  receive  such  evidence. 
All  the  proof  that  the  judge  heard  was  the  statement  of  the  woman,  in 
answer  to  his  question,  that  she  was  the  wife  of  the  accused ;  and  he 
therefore  ordered  her  to  stand  aside.  The  testimony  satisfled  him  that 
the  objection  of  the  district  attorney  was  well  taken,  and  he  properly 
dismissed  her  as  a  witness. 

If  it  had  been  true  that  she  was  not  the  wife  of  accused,  and  that 
her  testimony  would  have  been  material,  the  affidavit  of  the  accused, 
and  of  the  woman  herself,  or  of  others  having  knowledge  of  the  facta, 
might  have  been  good  ground  for  a  new  trial ;  but  no  such  showing 
was  made,  and  no  such  facts  were  proven  or  passed  upon  by  the  couit 
The  ruling  of  the  court  was  that  a  woman,  objected  to  as  a  witness  oo 
the  ground  that  she  was  the  wife  of  the  accused,  and  who,  after  having 
been  sworn,  was  interrogated  by  the  judge,  and  answered  that  she  was 
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_ • 

his  wife,  was  not  a  competent  witness  in  his  behalf.  If  there  had  been 
a  conflict  of  testimony  we  should  be  concluded  by  the  decision  of  the 
judge;  but  there  was  no  conflict  The  judge  heard  no  testimony  ex- 
cept that  of  the  woman;  and  he  says  no  other  testimony  was  adduced. 
The  fact  having  been  thus  established,  there  can  be  no  question  as  to 
the  correctness  of  the  decision  that  she  was  not  competent 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


31  211 

47  420 

81  211 
No.  7312.  49  604 

81  «.! 

The  State  vs.  Israel  Morrison.  loe  4a6| 

Where  a  party  indicted  for  murder  is  convicted,  of  manslaufirhter,  and  the  convic- 
tion is  set  aside  as  an  absolute  nullity  by  this  court,  he  can  not  be  subsequently 
indicted  and  tried  for  the  same  oflTense.  unless  the  indictment  is  found  within  a 
year  from  the  time  the  crime  is  charsred  to  have  been  committed.  A  criminal 
prosecution  which  has  been  declared  a  nullity  does  not  interrupt  prescription. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.     Yoist,  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 

B.  Semple  and  Hewes  &  Parlange  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  On  an  indictment  for  murder  found  December  16, 
1878,  which  alleged  that  the  crime  was  committed  on  January  29, 1877, 
a  verdict  of  manslaughter  was  rendered  against  the  defendant,  where- 
upon he  moved  in  arrest  of  judgment  on  the  ground  of  prescription. 
On  hearing,  the  State  offered  in  evidence  the  records  and  documents  of 
a  previous  prosecution  for  the  same  offence,  for  the  purpose  of  shewing 
that  such  prosecution  had  commenced  within  a  year  from  the  commis- 
sion of  the  crime.  The  evidence  thus  offered  is  the  transcript  of  the 
case  which  was  before  us  last  year.  State  v.  Morrison,  30  Annual,  817. 
Objection  was  made  by  the  prisoner  to  the  reception  of  this  evidence  on 
the  ground  that  all  the  proceedings  taken  therein  were  null  and  had 
been  so  adjudged,  which  being  overruled,  he  reserved  a  bill.  Sentence 
of  confinement  at  hard  labour  for  twenty  years  was  passed  upon  him 
from  which  he  appeals. 

This  presents  the  question  whether  a  criminal  prosecution  which 
has  been  declared  a  nullity,  interrupts  prescription.  It  is  apparent  that 
it  does  not. 

It  has  long  been  settled  that  when  a  prisoner  is  indicted  for  murder, 
and  is  convicted  of  manslaughter,  the  conviction  is  illegal  if  the  indict- 
ment was  not  found  within  a  year  from  the  commission  of  the  crime. 
Btate  V.  Cobbs,  7  Annual,  107.    And  in  such  prosecutions  unless  the 
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State  shews  a  previous  indictment  of  the  same  person  for  the  same 
olTence,  found  within  the  year,  or  cause  why  such  indictment  was  not 
found,  such  as  the  absconding  of  the  offender,  or  that  the  commission  of 
the  crime  had  not  been  known  to  the  authorities  before,  the  conyictioD 
will  not  be  sustained. 

We  lately  held  that  when  such  prosecution  had  been  commeinoed  in 
time,  and  was  afterwards  voluntarily  abandoned,  the  plea  of  prescrip- 
tion must  prevail.  State  v.  Baker,  80  Annual,  1134.  And  that  the  same 
result  will  foUow  if  the  previous  prosecution  i3  based  upon  a  fatally  de- 
fective information.    State  v.  Curtis,  ibid,  1166. 

The  first  criminal  proceedings  against  this  defendant  were  dedared 
by  us  to  be  absolute  nullities.  It  is  then  as  if  he  had  never  been  indicted 
until  as  set  forth  in  the  present  case,  and  this  indictment  was  not  found 
within  a  year  from  the  time  when  the  crime  is  charged  to  have  bees 
committed.    The  plea  of  prescription  is  good.    Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  iB 
reversed,  the  verdict  of  the  jury  is  set  aside,  and  the  prisoner  is  ordered 
to  be  discharged  from  custody  under  this  prosecution. 


'  No.  7429. 

SUOGESSION  OF  ELIZABETH  LeBREW. 


An  aotfon  for  the  nuUity  of  a  ja<h;inent  on  aocoantof  matters  in  exiatenee  sii4 
known  to  the  plaintiff  wben  the  suit  was  instituted  in  which  the  jud^meat  was 
rendered,  can  not  be  maintained. 

The  fault  of  a  oo-defendant  is  not  a  ground  for  annulline  a  judflrment. 

A  judgment  reoocrnizinff  certain  parties  as  the  lesral  heirs  of  their  deceased srand- 
mother,  rendered  in  asult  afirainstthe  surviving  husband  of  their  ffrandmotlier. 
who  claimed  under  her  will  to  be  her  universal  legatee,  may  be  pleaded  as  rtf 
adjudiccUa  asrainst  him  in  a  suit  to  annul  the  judgment  brouicht  by  him  In  the 
assumed  capacity  of  a  lefcal  heir. 

The  binding  effect  of  res  ctdiudicata  can  not  be  impaired  by  the  fact  that  the  thiac 
established  by  it  involves  a  question  of  public  order,  and  is  afterward  found 
to  be  wholly  untrue.  The  presumption  that  the  thinff  adjudged  is  true  is  to 
conclusive,  no  subsoQuent  discovery  can  disturb  it. 

A  PPEAL  from  the  Parish  Court  of  East  Baton  Eouge.    Sherburne,  J. 

JB.  W.  Knickerbocker  for  Lebrew,  appellant 

Sam  P,  Oreves  for  heirs  of  Betz,  appellees. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  On  the  21st  of  June,  1877.  Henrietta  Betz,  wife,  dulj 
authorized,  of  Charles  Fisher,  with  Edward  and  Lena  Betz,  minora, 
represented  by  their  under-tutor,  their  tutor  having  an  adyerse interest, 
claiming  to  be  the  lawful  children  of  Mary  Witty,  the  issue  of  her  mar- 
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riage  with  Charles  Betz,  both  deceased,  instltated  suit  to  annul  the 
will,  and  probate  thereof,  of  their  deceased  maternal  grandmother, 
Mrs.  Elizabeth  Lebrew,  on  the  following  grounds : 

First    That  the  will  had  never  been  executed  by  the  deceased. 

Second.  That  her  signature  was  procured  by  fraud,  she  being  at 
the  time  of  its  pretended  execution  of  unsound  mind. 

Third.  That  by  representation  of  their  mother  they  were  the  sole 
legal  forced  heirs  of  the  deceased,  and  that  their  rights  as  such  were 
infringed  by  the  pretended  will,  which  instituted  Frank  Lebrew,  their 
step-grandfather,  universal  legatee  of  their  grandmother's  estate. 

They  prayed  for  the  annulment  of  the  will  and  for  recognition  as 
the  sole  legal  forced  heirs  of  the  deceased.  Nicolas  Wax,  executor,  and 
Frank  Lebrew  were  personally  cited,  and  answered  by  a  general  denial. 
On  the  19th  of  January,  1878,  judgment  was  rendered  in  favor  of  plaint- 
iffo,  recognizing  them  as  the  sole  legal  heirs  of  their  mother,  and  she 
having  been  the  only  descendant  of  Mrs.  Lebrew,  her  mother,  they  by 
representation  as  the  sole  legal  heirs  of  their  grandmother's  estate. 
The  will  and  probate  were  annulled. 

On  the  11th  of  February,  1878,  Frank  Lebrew  sued  to  annul  the 
judgment  thus  rendered  against  him  on  the  following  grounds : 

1.  That  the  heirs  of  Mrs.  Lebrew  knew  at  the  time  they  presented 
their  claim  for  recognition  that  they  were  not  the  lawful  heirs  of  their 
mother  and  grandmother. 

2.  That  he  was  prevented  from  urging  their  want  of  heirship  by 
sickness  and  by  the  omission  or  fraud  of  his  co-defendant,  Nicolas  Wax; 
that  being  confined  to  his  room  with  sickness  he  requested  Wax  to  send 
to  him  the  counsel  who  had  been  retained  to  defend  the  suit,  in  order 
that  he  might  inform  him  of  the  want  of  heirship  in  the  plaintifb  ;  that 
Wax  failed  to  do  so,  and  hence  the  defense  was  not  urged  by  counsel. 

3.  That  the  pretended  children  of  Mrs,  Betz  were  not  her  lawful 
issue,  but  were  adulterous  bastards. 

4.  That  in  consequence  of  such  fact  Mrs.  Lebrew,  his  predeceased 
wife,  had  left  no  lawful  descendants  or  collateral  kindred,  and  he  was 
hence  hor  heir. 

The  defendants  pleaded  res  judicata  and  a  general  denial. 

Under  these  issues  the  controversy  presents  a  twofold  aspect :  as 
to  the  nullity  of  the  judgment,  and  as  to  being,  if  not  null,  the  thing 
adjudged  between  the  parties,  of  the  matters  presently  at  bar. 

First.  It  is  to  be  borne  in  mind  that  no  attempt  is  made  to  annul 
the  judgment  in  so  far  as  it  destroyed  the  will — the  plaintiff  now  claim- 
ing as  a  iQgal,  not  as  a  testamentary  heir.  It  is  hardly  necessary  to  say 
that  the  averment  that  the  plaintifb  in  the  original  suit  knew  that  they 
were  not  lawful  heirs  at  the  time  of  their  demand  for  recognition  fur- 
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nishes  no  ground  for  an  action  of  nullity ;  but  if  it  did  it  is  dlBproydd 
by  the  record  now  before  us.  Plaintiff  does  not,  so  far  as  the  other 
grounds  go,  ask  the  annulment  of  the  judgment  on  account  of  matters 
not  known  to  him  at  the  time  of  the  institution  of  the  suit ;  but,  on  the 
contrary,  admits  his  knowledge  of  every  fact  now  urged  at  the  time  the 
original  suit  was  brought.  If  any  thing  is  settled  in  our  jurisprudeDoe, 
it  is  that  one  can  not  be  heard  by  way  of  ckction  in  nullity  to  destroy  a 
judgment  for  matters  known  and  in  existence  at  the  time  of  the  institu- 
tion of  the  suit  in  which  the  judgment  was  rendered,  even  though  by 
some  neglect  they  may  not  have  been  pleaded.  1  R  523  ;  18  L.  551 ;  S 
A.  646  ;  6  A.  799.  But  it  is  said  that  by  the  neglect  of  Wax  an  oppor- 
tunity was  not  afforded  plaintiff  to  inform  his  counsel  of  the  serious 
defense.  We  do  not  think  the  proof  establishes  the  assertion,  but  if  it 
did  the  conclusion  would  be  the  same.  Wax  was  a  defendant,  and 
plaintiff's  action  to  annul  would  resolve  itself  into  a  complaint  of  the 
neglect  or  omission  of  his  co-defendant. 

Second.  The  legal  heirship  of  the  defendants  is  clearly  established 
by  the  presumption  of  the  thing  adjudged.  All  the  elements  of  res  ad- 
judicata  are  to-be  found  in  the  final  judgment  rendered  between  the 
parties.  It  is  contended  that  Lebrew  was  originally  sued  as  univerBal 
legatee,  and  hence  the  recognition  of  the  plaintiffs  in  that  suit  as  the 
sole  legal  heirs  of  the  deceased  while  binding  on  him  in  such  capacity  is 
not  in  that  of  legal  heir,  which  he  assumes  in  this  controversy.  It  is 
obvious  that  this  is  a  mere  evasion,  and  that  the  non-existence  of  this 
new  quality  in  the  present  plaintiff  was  the  very  thing  adjudged,  for  the 
sole  legal  heirship  in  the  then  plaintiffs  is  incompatible  with  the  claimed 
legal  heirship  of  the  present  plaintiff!  We  are  told  that  if  the  defend- 
ants are  adulterous  bastards'  the  recognition  of  their  right  to  heirship 
would  be  a  violation  of  public  order,  and  hence  such  fact  can  be  shown 
at  any  time  despite  the  sanctity  of  the  thing  adjudged.  The  proposition 
is  vicious,  because  the  very  matter  established  by  the  legal  presumption 
is  the  legal  heirship.  In  speaking  on  this  subject  Demolombe  sa3rs : 
'*  But  it  may  be  contended  that  in  case  of  a  nullity  founded  on  public 
order  which  a  defendant  could  not  renounce  he  can  consequently  urge 
it  in  a  second  suit,  although  not  presented  in  the  first.  We  reply  that 
this  distinction  is  inadmissible.  *  *  *  Because  it  is  contrary  to 
every  principle.  What  I  when  a  pleader  has  defended  himself  by  every 
means,  or  even  when  he  has  been  condemned  by  default,  will  it  be  said, 
that  the  law  will  presume  that  he  has  failed  to  present  his  defenses? 
Certainly  not.  That  which  it  presumes  is  that  these  defenses  do  not 
exist."  *  *  *  Resting  our  opinion  as  we  do  on  the  presumption  of 
the  thing  adjudged,  we  deem  it  well  to  say  that  we  do  not  even  remotely 
indicate  any  opinion  as  to  the  facts  shown  by  the  record,  so  as  to  leave 
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room  for  aay  iaferenoe  that  we  ooosider  without  reference  to  the  legal 
presumption  the  proof  establishes  the  success  of  this  attempt  on  the 
part  of  plaintiff  to  bastardize  his  step-grandchildren  in  order  himself  to 
reap  their  grandmother's  estate. 

The  judgment  is  affirmed,  with  costs. 


No.  5906. 

John  M.  Henderson,  Tbustee,  vs.  Case,  Rbceiveb  of  the  Crescent 

City  National  Bank. 

An  insolvent  debtor  who  has  under  the  bankrapt  law  made  a  composition  with  his 
creditors,  may.  in  the  abeeaoe  of  contrary  stipulations,  authorize  an  agent  to 
sae  for  and  collect  his  assets. 

The  purchaser  of  a  dishonored  bill,  who  buys  it  from  one  who  is  not  the  owner, 
and  who  is  not  authorized  to  sell,  acquires  notitleas  against  thd  real  owner. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saiimer, 
J. 

Bayne  dt  Benshaio  for  plaintiff  and  appellee. 

John  J,  Finney  for  Clasen  &  Welting,  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  as  assignee  and  trustee  of  the  insolvent  firm 
of  Mallalieu  Sc  Co.,  of  London,  sues  Case,  Receiver  of  the  Crescent  City 
National  Bank,  and  Arthur  Clasen  &  Welting,  to  have  said  firm  of  Mal- 
lalieu &  Co.  declared  owners  of  a  certain  bill  of  exchange  drawn  by  said 
Bank  on  Lizardi  &  Co.,*  of  London,  for  £1500.  The  plaintiff  also  de- 
mands judgment  against  the  Bank  for  said  sum. 

Defendants  Clasen  &  Weiting  excepted  to  plaintiff's  right  to  stand  in 
judgment  for  Mallalieu  &  Co.  This  exception  was  referred  to  the  merits. 
The  answer  is  in  effect  a  general  denial  of  any  right  in  plaintiff  to  the 
bill  in  question.  There  was  judgment  for  plaintiff,  as  claimed,  and 
Clasen  &  Weiting  appeal. 

There  is  no  dispute  about  the  facts.  Mallalieu  &  Co.  were,  at  the 
maturity  of  the  bill,  its  owners,  and  it  was  protested  for  them  as  hold- 
ers. They  sent  it,  some  time  after  protest,  through  Horstendahl  &  Co., 
of  London,  to  Godfrey  Borst,  of  New  Orleans,  to  collect  from  the  de- 
fendant bank,  which  in  the  mean  time  had  suspended.  Borst  after  a 
fruitless  effort  returned  it  to  Horstendahl  &  Co.,  who  passed  it  off,  and 
It  finally  came  into  the  hands  of  Clasen  &  WeitlDg,  who  do  not  allege  or 
show  how  or  for  what  consideration  or  from  whom  they  took  it.  The 
evidence  is  conclusive  that  Mallalieu  &  Co.  never  parted  with  their  own- 
ership or  authorized  any  one  to  transfer  it  for  them. 
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Two  questions  are  presented  for  our  decision : 

First — Has  Henderson  a  right  to  sue?  and, 

Seoond — Does  the  purchaser  of  a  dishonored  note  or  bill  from  one 
not  owner  nor  authorized  to  sell  acquire  a  good  title  as  against  tbetme 
owner  ? 

The  first  question  we  thinlc  must  be  answered  in  the  afflrmatiTe. 
Mallalleu  &  Co.  becoming  insolvent  made  in  the  Bankruptcy  Court  of 
London  a  composition  with  their  creditors,  and  thereupon  assigned  all 
their  assets  of  every  Icind,  by  special  act,  to  Henderson,  with  power  to 
collect  for  benefit  of  themselves  and  their  creditors.  This  was  in  effect 
making  Henderson  the  agent  of  Mallalieu  &  Co.  We  have  held  that 
under  our  bankrupt  law  when  a  composition  is  made  with  creditors  tlie 
debtor  may,  in  the  absence  of  stipulations  to  the  contrary,  sue  for  and 
collects  his  assets.    Bayly  &  Pond  vs.  Stacey  &  Poland,  80  An.  12ia 

If  so,  he  may  collect  through  an  agent,  and  the  mandate  will  be 
presumed  to  continue  until  the  contrary  is  shown.  We  do  not  see  that 
the  mandate  in  this  case  is  limited  in  the  way  defendants'  counsel  con- 
tends. 

Second.  The  second  question  must,  we  think,  be  answered  in  the 
negative.  It  is  no  longer  an  open  question  that  the  bona  Me  holder, 
for  value  and  before  maturity,  of  a  negotiable  note,  or  bill,  indorsed  in 
blank,  will  acquire  a  good  title  thereto  against  the  true  owner,  though 
acquired  from  one  without  right  therein.  But  this  doctrine  derives 
itself  from  the  commercial  law,  and  must  be  restricted  to  strictly  com- 
mercial paper.  After  a  bill  or  note  is  dishonored  and  past  maturity  it 
ceases  to  possess  those  extraordinary  qualities  with  which  the  necessi- 
ties of  commerce  have  clothed  It.  It  becomes  then  a  mere  chose  in  ac- 
tion, or  ordinary  obligation  for  the  payment  of  money.  It  may  be 
transferred  by  delivery,  provided  that  the  transferrer  have  right  to  do 
so.  After  dishonor  it  falls  under  the  dominion  of  that  fundamental  rule 
of  property,  that  ''  the  sale  of  the  thing  of  another  is  void.**    C.  C. 

This  doctrine  Is  fully  recognized  and  maintained  by  the  Supreme 
Court  of  the  United  States  In  Foley  vs.  Smith,  6  Wall.  493.  That  was  a 
case  almost  Identical  with  this,  Mrs.  Smith  holding  several  notes  of  Ho- 
Hatten,  Indorsed  In  blank,  and  delivering  one  of  them  for  $15,000 
to  the  Bank  of  Kentucky  for  collection.  The  Bank  of  Kentucky  for- 
warded the  note  to  the  Citizens'  Bank,  at  New  Orleans,  where  it 
was  protested.  Subsequently,  MoKnlght,  the  agent  of  the  Bank  of 
Kentucky,  withdrew  it  from  the  Citizens'  Bank  and  sold  it  by  authentie 
act  to  Foley  &  Co.  The  court  held  that  Foley  &  Co.,  having  acquired 
after  maturity,  got  no  better  title  than  their  vendor,  the  Bank  of  Kai- 
tucky,  had,  and  that  the  Bank  had  no  title,  and  could  transfer  none. 
The  court  say  truly  that  had  the  Bank  transferred  the  note  b^ore  mo. 
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ivrity  the  title  would  have  been  good  agaiost  Mrs.  Smith.  Any  other 
doctrioe  than  here  announced  abrogates  all  distinction  between  nego- 
tiable paper  taken  before  and  after  maturity.  The  same  doctrine  is 
itnoounced  and  adhered  to  by  that  court  in  "  Texas  vs.  White,"  7  Wall. 
p.  700.  We  find  nothing  to  the  contrary  in  the  late  case  of  "  Bank  vs. 
Texas,"  20  Wall.  p.  88. 

These  views  were  expressed  by  this  court  in  '*  Bird  vs.  Cockrem," 
1S8  An.  70,  where  it  was  held  that  after  the  maturity  of  the  notes  a  pledge 
of  them  without  the  knowledge  or  consent  of  the  owner  was  invalid  as 
to  him. 

We  do  not  think  that  the  authorities  cited  by  defendant  to  the  effect 
that  "no  collateral  equities  can  affect  an  assignee  of  commercial  paper 
transferred  after  maturity"  can  be  applied  to  the  case  where  there  is  a 
total  want  of  right  in  the  transferrer. 

At  all  events,  and  however  this  may  be,  we  prefer  to  follow  the  line 
of  authority  which  protects  the  owner  of  dishonored  paper  in  such 
cases,  as  being  more  in  consonance  with  our  own  (Dode,  and,  as  we  be- 
lieve, in  nowise  conflicting  with  the  interests  of  commerce. 

The  Judgment  appealed  from  is  therefore  afQrmed  with  costs. 

Mr.  Justice  WHrrs  takes  no  part  in  this  decision. 


No.  7131. 
Edwabd  Linn  vs.  Edward  Dee  et  al. 

The  special  mortffafire  executed  by  a  tator  in  favor  of  minora,  in  order  to  relieve 
his  property  from  the  general  lesral  mortKSLge  in  their  favor,  does  not  import  a 
confession  of  jadfirment  for  any  specific  amount,  and  hence  does  not  authorize 
executory  proceedings. 

A  third  possessor  evicted  by  a  mortxaflre  creditor  can  claim  for  his  expenses  and 
improvements  only  to  the  extent  of  the  increased  value  of  the  property  result- 
ing: from  the  improvements.  If  his  expenses,  incurred  in  makinfi:  the  improve- 
ments, are  less  in  amount  than  the  increased  value  arislnfir  from  the  improve- 
ments, he  can  recover  only  the  sum  of  those  expenses,  and  is  liable  for  the 
fruits  and  revenues  of  the  property  from  the  moment  he  is  notified  of  the  order 
of  seizure. 

A  PPEA.L  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightor, 

Tkos,  Oilmore  A  Sons  for  plaintiff  and  appellant. 
Bentinck  Egan  for  defendants  and  appellees. 
The  opinion  of  the  court  vas  delivered  by 

DeBlanc,  J.    Edward  and  Henry  Dee  are  the  children  of  Martin 
Dee  and  Mai^aret  Joyce,  both  deceased.    At  the  death  of  their  mother. 
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their  father  was  oonflrmed  natural  tutor.  In  that  capacity,  he  filed  aa 
aocouQi  which  was  duly  homologated,  and — on  the  17th  of  August  1869, 
to  secure  the  balance  shown  by  that  account — he  executed  a  special 
mortgage  which  contains  the  following  recital :  r 

"  Now  the  condition  of  this  special  mortgage  is  such,  that  whereas 
the  said  Mirtin  Dae  has  been  conflrmed  and  duly  sworn  as  the  natoral 
tutor  of  hU  minor  children,  Edward  and  Henry  Dee,  the  issue  of  bis 
marriage  with  Margaret  Joyce,  deceased  ;  and,  whereas,  the  rights  and 
property  pf  the  said  minors  have  been  liquidated  by  a  decree  of  the 
said  Second  District  Court  for  the  parish  of  Orleans  'bearing  date,  the 
5th  day  of  August,*  1869,  in  the  sum  of  one  thousand  six  hundred  and 
seven  01^400  dollars,  as  the  whole  will  more  fully  appear  by  reference 
to  the  proceedings  had  in  the  succession  of 'the  said  Mrs.  Margaret 
Joyce,  deceased  wife  of  Martin  Dee,  No.  82,974  of  the  docket  of  said 
court — Second  District,  parish  of  Orleans, 

"  Therefore,  if  the  said  Martin  Dee  shall  well  and  truly  perform  and 
faithfully  discharge  all  his  duties  as  natural  tutor  of  the  above  named 
Edward  and  Henry  Dee,  his  minor  children,  and  each  of  them,  and 
shall,  at  the  expiration  of  said  tutorship,  render  unto  each  of  them  a 
just,  true,  faithful  and  correct  .account  of  the  share  of  each  in  the  said 
sum  of  one  thousand  six  hundred  and  seven  04^-100  dollars,  and  of  all 
interest  to  accrue  thereon,  and  if  he  shall  be  discharged  in  due  course 
of  law  from  his  said  tutorship,  then  this  mortgage  shall  cease  to  have 
effect;  and  if  otherwise,  it  shall  remnin  in  full  force  and  vigor  up  to  the 
amount  of  and  to  secure  the  said  sum  of  one  thousand  six  hundred  and 
seven  OAJ-lOO  dollars,  and  twenty-ttve  per  cent  thereon,  and  for  the 
share  of  each  of  said  minors  in  said  sum  and  interest  as  aforesaid  ;  and 
the  said  Martin  Dee  binds  himself  not  to  alienate,  deteriorate  or  encum- 
ber the  said  property  to  the  prejudice  of  this  mortgage." 

On  the  20th  of  August  1869,  Martin  Dee  mortgaged  in  favor  of 
George  W.  D.>11,  to  s:^cure  a  loan  of  five  thousand  dollars,  the  same 
property  which — three  days  before — he  had  mortgaged  to  secure  the 
rights  of  his  wards  and  the  faithful  discharge  of  his  duties  as  tutor. 

Martin  Die  died  in  November  1869,  and — on  the  30th  of  August 
1870— the  executor  of  his  will  filed  a  petition  in  which  he  represented 
that  his  succession  was  very  much  in  debt,  and  that  a  sale  of  the  prop- 
erty thereto  belonging  ought  to  be  made  to  satisfy  its  liabilities.  The 
sale  was  ordered  by  the  court,  and— on  the  3  1  of  October  1870 — ^the 
property  specially  mortgaged  to  Edward  and  Henry  Dee  and — subse- 
quently— to  George  W.  Doll  was  adjudicated  to  the  latter  for  fifteen 
hundred  dollars,  which — according  to  the  condition  of  the  sale — were  to 
be  paid  cash,  but  which — less  a  fraction — the  adjudicatee  retained  in 
his  hands  and  applied  in  part  payment  of  his  own  claim.-  * 
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On  the  2l8t  of  October  1870,  Edward  Linn— the  plaintlflf— purchased 
from  George  W.  Doll,  for  three  thousand  dollars,  the  property  so  ad- 
judicated to  his  vendor,  and  his  and  his  vendor's  title  were  duly  record- 
ed. On  the  20th  of  December  1876,  in  a  proceeding  by  rule  insti- 
tated  against  George  W.  Doll  alone,  in  the  Second  District  Court,  the 
title  transferred  by  him  to  plainti£f  and  which  he  had — apparently  at 
least — acquired  on  the  3d  of  October  1870,  w&3  set  aside  and  annulled. 

On  the  18th  of  May,  1877,  ignoring  plaintiff's  title,  defendants  ob- 
tained from  the  Sixth  District  Court  of  the  parish  of  Orleans,  a  writ  of , 
seizure  and  sale  against  the  property  which— more  thun  six  years  be- 
fore— had  passed  from  Doll's  possession  into  that  of  Edward  Linn,  who 
opposes  the  execution  of  said  writ  on  the  grounds  : 

1.  That  defendants'  special  mortgage  was  extinguished  by  the  sale 
of  October  1870,  and  their  rights  transferred  from  the  mortgaged  prop- 
erty to  the  proceeds  of  that  sale. 

2.  That  the  act  by  which  said  mortgage  is  evidenced  does  not  au- 
thorize proceedings  via  executiva, 

3.  That— if  the  mortgage  exists— plaintiff,  as  a  purchaser  in  good 
taith — is  entitled  to  compensation  for  his  improvements. 

L 

Had  George  W.  Doll  paid  the  price  of  the  adjudication  made  to 
him  on  the  3d  day  of  October  1870,  there  can  be  no  doubt  that  said  ad- 
judication would  have  transferred,  from  the  property  to  the  proceeds  of 
the  sale,  the  rights  which  defendants  could  previously  have  exercised 
against  the  property  itself ;  but  Doll  did  not  comply  with  the  conditions 
of  the  sale,  refused  to  pay  the  price  of  the  adjudication,  and  did  not 
even  attempt  to  oppose  or  resist  the  decree  by  which  his  title  was  can- 
celled. As  to  him,  that  decree  remains  in  full  force  ;  but  as  it  neither 
did  nor  could  impair  the  title  of  Edward  Linn,  whQ  was  not  a  party  to 
the  action  in  nullity,  and  who — so  far  as  we  are  informed  by  the  trans- 
cript— acquired  in  good  faith  from  George  W.  Doll,  we  refrain  from  ex- 
pressing any  opinion  on  either  the  failure  and  refusal  of  the  latter  to 
oompiy  with  the  conditions  of  the  adjudication  of  the  3d  of  October,  or 
the  effects  of  the  decree  by  which  it  was  annulled. 

II. 

Did  the  defendants'  rights  arise  from  an  act  importing  a  confession 
of  judgment,  and  could  they  have  resorted  to  the  executory  process  ? 
An  appeal  would  have  been  the  proper  remedy  to  test  this  question — 
25th  A.  So,  26  A.  709.  As,  however,  this  objection  is— not  only  not 
urged,  but  inferentially  waived  by.  the  answer  to  plaintiffs  injunction, 
we  proceed  to  examine  and  decide  it 

What  are  the  objects  of  a  special  mortgage,  such  as  that  given  by 
Martin  Dee  in  favor  of  his  minor  children  ?    To  secure  the  rights  and 
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property  of  said  chlldreD,  the  faithful  discharge  of  the  tutor's  duties^ 
and — mainly — ^to  release  from  the  legal  and  general  mortgage  arising 
from  the  tutorship,  the  whole  of  the  tutor's  property  not  affected  by 
the  special  mortgage.    R  G.  0.  325. 

When  such  a  mortgage  is  given  to  secure  the  rights  of  two  or  more 
minors,  in  what  way  must  it  be  enforced  ?  '*  On  attaining  the  age  of 
majority,  or'  being  emancipated,  any  one  of  the  mortgagees,  may  pro- 
ceed to  the  sale  of  the  property  mortgaged,  after  having  discussed  the 
other  property  of  the  debtor,  in  the  manner  following : 

*'  A  family  meeting  shall  be  convened  on  behalf  of  the  remaining 
minors  to  consider  whether  the  property  mortgaged  is  sufBdent  to 
satisfy  all  demands  on  it,  in  favor  both  of  the  major  and  minor  heira. 
If  they  should  be  of  opinion  that  the  property  is  sufficient  to  satisfy 
all  demands,  they  shall  advise  that  so  much  of  the  property  mortgaged 
as  will  satisfy  the  demand  of  the  major  be  sold— if  susceptible  of  di- 
vision— and  the  property  then  sold  shall  be  free  from  the  mortgage  in 
favor  of  the  remaining  minors.'' 

"  If  the  meeting  shall  be  of  opinion  that  the  property  mortgaged 
is  not  sufficient  to  satisfy  the  demands  of  all  the  heirs,  or  that  it  is  not 
susceptible  of  division,  the  whole  of  the  mortgaged  property  shall  be 
sold,  and  shall  be  released  from  the  mortgage  in  favor  of  the  migor  and 
minors,  etc."    R  0.  C.  333. 

In  this  instance,  though  one  of  the  mortgagees  is  still  under  age» 
these  formalities  were  not  complied  with,  and  if  required  in  an  action 
against  the  tutor  and  whilst  the  mortgaged  property  is  still  in  his  poe* 
session,  they  should  certainly  precede  an  action  against  a  third  poe* 
sessor. 

Nor  is  this  all :  the  expenses  for  the  support  and  education  of  a 
minor  should  never  exceed,  but  may  and  do  often  absorb  his  revenues, 
and  the  final  account  which  the  tutor  or  his  legal  representatives  are 
bound  to  g^ve  of  his  administration  at  the  expiration  of  the  tutorship, 
can  nlone  conclusively  fix  the  amount  due  by  him  to  his  wards.  As  to 
them  and  to  third  parties,  the  judgments  homologating  either  his  an- 
nual accounts  or  the  liquidation  which  precedes  the  execution  of  the 
special  mortgage  which  he  is  allowed  to  give  in  lieu  of  the  general 
mortgage  arising  from  the  tutorship,  are  but  jfrima  fade  evidence  of 
the  correctness  of  the  homologated  accounts — R  0.0.356,357(850); 
and  as  they  do  not  import  a  confession  of  judgment  for  any  finally 
determined  amount,  neither  the  annual  accounts  nor  the  liquidation  re- 
ferred to  can  be  the  basis  of  an  executory  proceeding  and  authorize  the 
issuance  of  a  writ  of  seizure  and  sale. 

III. 

In  order  to  reduce  the  chances  of  a  procrastination  of  this  contra* 
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jreiBj,  we  consider  it  proper  to  state  that  a  third  possessor  evicted  by  a 
mortgage  creditor  can  claim,  for  his  expenses  and  improvements,  only 
to  the  amount  of  the  increctsed  value  which  &b  the  reAilt  of  the  improve- 
ments mada  That  increased  value  is  the  difference  between  what  the 
immovable  would  be  worth  on  the  day  of  the  adjudication  and  eviction 
under  the  seizure,  if  the  improvements  had  not  been  made,  and  the 
price  which  it  brings  with  the  improvements.  When  the  expenses  in- 
curred by  the  third  possessor  are  less  than  the  increased  value,  he  can 
then  recover  but  an  amount  equal  to  his  expenses  and  not  one  equal  to 
the  increased  value :  but — ^from  the  date  of  the  service  on  the  third 
possessor  of  the  notification  of  the  order  of  seizure,  he  is  liable  for  the 
fruits  and  income  of  the  mortgaged  property. 

C.  N.  2175  ;  C.  C.  3408.  (3371). 

Gilbert,  Codes  Annot^,  p.p.  1006-1007. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  plaintiffs  injunc- 
tion perpetuated  at  the  costs  of  defendants  in  both  courts. 

Behearing  refused. 


No.  7390. 
John  O'Connor  vs.  Parish  of  East  Baton  Bouge. 

The  owner  of  parish  warrants  who  surrenders  them  to  the  parish  in  exohansre  for 
bonds  o(  the  parish  which  turned  out  to  be  void,  acquires  no  ri^ht  of  action  for 
damages  against  the  parish  because  the  warrants  had  been  destroyed  by  the 
parish,  to  the  knowledge  and  with  the  tacit  consent  of  the  owner.  A  suit  on  the 
destroyed  warrants  to  recover  their  amount  is  the  form  of  action  proper  in  such 
a  case. 

The  payment  of  parish  warrants  issued  on  account  of  commissions  on  suits  prose- 
cuted or  defended  for  the  parish  by  a  district  attorney  pro  tempore,  when  sued 
on  by  a  third  person,  who  holds  them  merely  as  pledgee  of  the  district  attorney- 
pro  tem,,  may  be  resisted  on  the  ground  that  the  services  for  which  the  warranta 
issued  were  not  rendered,  or  were  inelBciently  rendered.  But  the  payment  of 
the  salary  of  a  district  attorney  can  not  be  resisted  on  the  ground  that  he  was 
inefficient  or  without  learnini;. 

APPEAL  from  the  Fifth  JudiciAl  District  Court,  parish  of  East  Baton 
Bouge.    McVea,  J. 

Sam'l  P.  Grevea  for  plaintiff  and  appellant. 

Tho8.  B.  Dujrree,  parish  attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.    Plaintiff  sues  the  parish  of  East  Baton  Bouge. 

First — ^In  damages  for  the  amount  of  certain  parish  warrants 
which  he  surrendered  to  it,  in  exchange  for  an  equal  amount  of  five- 
year  parish  bonds.  He  alleges  that  the  parish  in  1871,  in  order  to  take 
tip  its  floating  indebtedness,  executed  its  bonds,  payable  in  five  years, 
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to  bearer ;  that  he,  holding  3550  of  said  floating  debt,  exchanged  tht 
evidences  thereof  for  said  bonds — which  said  evidences  of  indebtednea 
were  by  ordinance  of  the  police  jury  canceled  and  burned ;  that  in  ft 
certain  suit  against  the  parish  said  bonds  were  subsequently  decreed  to 
be  null  and  void  ;  .that  thereby  petitioner  was  "evicted"  of  the  thing 
received  in  exchange,  and  as  the  thing  given  in  exchange  has  been 
destroyed,  he  is  entitled  to  recover  damages,  which  he  lays  at  the  sum 
of  $550. 

Second — For  the  amount  of  sundry  parish  warrants  held  by  him, 
and  amounting  to  $1877  03. 

The  answer  of  the  defendant  denies  generally  plaintifTs  allegationa. 
It  is  specially  denied  that  G.  A.  Griffith  (in  whose  favor  the  larger  part 
of  said  warrants  were  issued,  for  salary  and  services  as  district  attor- 
ney pro  tern.  J  was  an  attorney  at  law,  or  ever  authorized  to  practice  as 
such  by  competent  authority  in  this  State.  It  is  averred  that  he  was 
totally  ignorant  of  and  incompetent  to  discharge  the  duties  of  district 
attorney  pro  tern,,  and  was  in  fact  a  mere  "  figure-head,"  rendering  no 
service,  and  capable  of  rendering  none.  That  other  attorneys  bad  to' 
be  employed  and  paid,  and  that  there  was  no  consideration  for  the  war- 
rants in  favor  of  Griffith. 

The  case  was  tried  by  jury,  who  returned  a  verdict  for  plaintiff,  for 
certain  items  amounting  to  8245  45,  and  rejected  the  balance  of  the  claim. 

First — As  regards  the  claim  for  damages,  we  think  it,  under  the 
facts  stated,  not  sustainable  either  in  principle  or  in  equity.  Plaintiff 
held  certain  warrants  of  defendant.  He  voluntarily  gave  them  up  to 
his  debtor,  and  took  bonds.  It  was  reasonably  certain  and  must  have 
been,  at  the  time,  contemplated  by  the  parties,  that  the  parish  authori- 
ties would  cancel  and  destroy  these  warrants.  The  plaintiff  himself,  as 
shown  by  the  record,  was  chairman  of  the  finance  committee  of  the 
police  jury,  and  as  such  reports  that  he  and  his  committee  had  burned 
them  all.  Volenti  non  fit  injuria,  is  an  old  maxim  which  applies  with 
peculiar  force  here,  since  the  plaintiff  not  only  consented  to  the  destruc- 
tion, but  was  himself  the  instrument  by  which  it  was  accomplished. 

But  on  principle,  an  action  in  damages  is  not  the  proper  remedy 
to  recover  a  sum  of  money  due,  the  evidence  of  which  has  been  lost  or 
destroyed.  The  obligation  to  pay  a  sum  of  money  n:ust  not  be  con- 
founded with  the  instrument  evidencing  that  obligation.  The  latter 
may  be  destroyed  without  in  anywise  affecting  the  former.  The  trans- 
action was  in  reality  an  attempted  novation,  by  the  substitution  of  a 
new  obligation.  If  this  last  was  null  and  void,  it  did  not  extinguish  the 
old  one,  which  continued  to  exist,  notwithstanding  the  destruction  of 
the  written  evidence  of  it.  Plaintiff  should  have  sued  upon  the  original 
obligations,  alleging  the  loss  or  destruction  of  the  evidence  of  them. 
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He  could  thereby  resort  to  parol  evidence  of  the  existence,  verity,  and 
legality  of  his  claim,  and  have  demanded  judgment  therefor.  We  find  in 
the  record  no  such  evidence. 

Second — Of  the  warrants  sued  upon  we  think,  under  the  pleadings 
and  evidence,  the  jury  were  justified  in  rejecting  those  in  favor  of 
Griffith,  who  it  appears  is  still  their  owner,  but  has  put  them  in  plaint- 
ifTs  hands  as  collateral. 

It  was  specially  denied  in  the  answer  that  Griffith  was  an  attorney 
at  law.  If  not,  he  could  not  be  district  attorney  j>ro  tern.  The  testi- 
mony of  a  number  of  attorneys  was  taken,  who  stated  him  to  be  igno- 
rant and  incompetent.  This  was  a  sufficient  prima  facie  showing  on 
the  part  of  defendant  of  his  not  being  an  attorney  to  overcome  any  pre- 
sumption resulting  from  Griffith's  acting  in  that  capacity.  It  then  be- 
came plaintifiTs  duty  to  administer  affirmative  proof  that  he  was  a  duly 
authorized  attorney  at  law.  This  he  did  not  do  or  attempt.  So  far  as 
the  salary  pfoper  of  the  district  attorney  pro  tern,  is  concerned,  we  do 
not  think  it  a  legitimate  or  admissible  defense  that  he  was  inefficient  or 
without  learning.  But  as  relates  to  his  commissiona  on  suits  prosecuted 
or  defended  by  him  for  the  parish,  we  see  no  reason  why  his  claim  could 
not  be  resisted  on  the  ground  that  the  services  were  not  rendered,  or 
were  inefficiently  rendered.  It  is  shown  that  the  services  claimed  to 
have  been  rendered  by  Griffith  in  these  suits,  for  which  he  was  allowed 
a  commission  of  five  per  cent,  were  rendered  in  fact  by  other  attorneys 
•employed  and  paid  by  the  parish. 

We  think,  therefore,  that  the  claim  of  $550  damages,  and  the  Griffith 
warrants,  were  properly  rejected.  But  the  evidence  satisfies  us  that  the 
other  warrants  and  claims  sued  upon  are  legal  debts  of  the  parish. 
The  Griffith  warrants  sued  upon  amount  in  the  aggregate  to  the  sum 
of  81246  61,  which  deducted  from  $1877  03  leaves  $630  42  due  plaintiff. 
The  judgment  below  allowed  interest  only  from  date  of  verdict.  This 
was  error.    It  should  have  been  from  maturity  of  the  warrants. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended,  by  increasing  the  amount  thereof  to  six 
hundred  and  thirty  42-100  dollars,  and  by  allowing  interest  at  five  per 
cent  per  annum  on  said  sum,  as  follows  : 

On  $10  thereof  from  October  3,  1871 ;  on  $70  thereof  from  July  6, 
1872;  on  $5  thereof  from  September  3, 1873;  on  $8  thereof  from  Septem- 
ber 12, 1873;  on  $100  thereof  from  April  13,  1875;  on  $250  thereof  from 
l^ovember  6, 1875;  on  $75  thereof  from  January  7, 1876;  on  $48  25  thereof 
from  June  16, 1876;  on  $13  90  thereof  from  July  17, 1876;  on  $1  thereof 
from  October  6, 1876;  on  $29  10  thereof  from  December  1, 1876;  and  $20 
thereof  from  December  28, 1876.  That  as  thus  amended  said  judgment 
is  affirmed  at  costs  of  the  defendant  and  appellee  in  both  courts. 
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No.  5900. 
Mb8.  Widow  J.  C.  de  St.  Romss  vs.  the  Levee  Steam  Cotton  PbessOoi 

31    2241 
I  49  1442| 

»i  *aM  ^^  ^^®  absence  of  the  Jud«:e  of  one  of  the  District  Conrts  of  the  parish  of  Orleaas. 

52  27v|  another  district  jndsre  of  that  parish  may  grant  an  appeal  from  a  jud^mei: 

31   224  rendered  by  the  absent  judflre. 

I  ^    -     '  A  motion  to  dism  iss  an  appeal  taken  after  this  lapse  of  three  days  from  the  filing  of 

the  record  in  this  court  is  too  late. 
This  court  will,  notwithstanding:  the  acquiescence  of  the  appellant  in  the  judgment 
he  has  appealed  from,  proceed  with  the  case,  on  the  demand  of  the  appellee, 
and  chancre,  or  confirm  the  judgment  for  the  latter*s  benefit. 
The  possession  of  shares  in  the  stock  of  a  corporation  for  three  years,  in  good 
faith,  and  under  a  title  translatiye  of  property;  or  their  possession  for  ten 
years  without  good  faith,  or  title,  acQulres  the  ownership  of  the  shares  by  pre- 
scription. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Enih 
kins,  J. 

Charles  Louque  for  plaintiff  and  appellant. 
Edward  Bermudez  and  Charles  E,  Schmidt  for  defendant  and  other 

appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  on  motion  to  dismiss  was  delivered  by 
MoBOAN,  J.,  and  on  the  merits  by  Spencer,  J. 

Morgan,  J.  On  the  sixteenth  November,  1876,  judgment  was  rend- 
ered by  the  judge  of  the  Superior  District  Court  dismissing  plaintifrs 
demand. 

On  the  seventh  October,  1875,  she  presented  a  petition  addressed  to 
the  Superior  District  Court  asking  for  an  appeal. from  the  judgmenl 
above  recited.  The  order  of  appeal  was  granted  upon  her  giving  bond 
in  the  sum  of  three  hundred  dollars.  The  order  of  appeal  was  signed 
by  "  A.  L.  Tissot,  judge  of  the  Second  District,  acting  in  the  absence  d 
Jacob  Hawkins,  judge.'* 

Appellees  move  to  dismiss  the  appeal  on  the  grounds: 

First — That  no  order  of  appeal  was  rendered  by  the  judge  of  the 
Superior  District  Court  by  whom  the  judgment  complained  of  was  rend- 
ered, and  who  alone  could  grant  the  same. 

Second — Because  the  judge  of  the  Superior  District  Court  could  be 
replaced  by  an  attorney  or  by  another  judge  only  in  those  cases  hi 
which  he  was  recused  or  interested. 

'  Third — Because  the  judge  of  the  Superior  District  Court  was  neithtf 
recused  nor  interested  in  this  case,  and  properly  tried  and  decided  it 

Fourth — There  exists  no  legal  enactment  authorizing  a  judge  to  act 
in  the  place  of  another  in  any  other  case,  and  that  if  any  law  is  claimed 
to  exist,  it  is  unconstitutional  and  void. 
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The  four  propositions,  as  above  set  forth,  are  in  fact  reduced  to  the 
foilowing  question: 

In  the  absence  of  the  judge  of  one  of  the  district  courts  for  the 
parish  of  Orleans,  can  another  district  Judge  for  the  same  parish  grant 
an  appeal  from  a  judgment  rendered  by  the  absent  judge  ? 

The  thirteenth  section  of  the  act  of  1855,  No.  255,  p.  817,  provides 
that  it  shall  be  the  duty  of  each  of  the  judges  of  the  district  courts  of 
Natchitochf  8,  commencing  with  the  judge  of  the  first  district  court,  to 
hold  alternately  during  one  week  the  court  which  any  one  of  the  judges 
may  be  incapacitated  from  holding  by  reason  of  illness  or  by  leave  of 
absence. 

Judge  Hawkins,  the  judge  of  the  Superior  District  Court,  was  absent 
when  the  appeal  in  this  case  was  asked  for.  Judg^  Tissot  acted  in  his 
place.  We  will  assume  that  he  was  acting  under  the  authority  of  the 
statute  above  quoted.    He  was  therefore  competent  to  grant  the  appeal. 

Other  grounds  are  ui^ed  why  the  appeal  should  be  dismissed,  but 
they  were  set  up  more  than  three  days  after  the  record  was  filed  here. 
The  motion  came  too  late. 

Motion  to  dismiss  is  denied. 


Dissenting  Opinion  on  Motion  to  Dismiss. 

Taliaferro,  J.  Numerous  grounds  for  the  dismissal  are  stated;  the 
more  prominent  of  which  are  the  following  : 

First — No  order  of  appeal  was  rendered  by  the  judge  of  the  Superior 
IMstriet  CJourt  by  whom  the  judgment  complained  of  was  rendered  and 
who  alone  could  grant  the  same. 

Second — The  judge  of  the  Superior  District  Court  could  be  replaced 
by  an  attorney  or  by  another  judge  only  in  those  cases  in  which  he  was 
recused  or  interested. 

Third— That  the  judge  of  the  Superior  District  Court  was  neither 
recused  nor  interested  in  this  case,  and  properly  decided  it. 

Fourth — There  exists  no  legal  enactment  authorizing  a  judge  to  act 
In  the  place  of  another  in  any  other  case,  and  if  any  law  is  claimed  to 
exist  it  Is  unconstitutional  and  void. 

Fifth — Under  no  circumstances,  except  a  constitutional  provision, 
which  is  not  to  be  found,  could  the  General  Assembly  authorize  the 
Judge  of  the  Second  District  Court  of  the  parish  of  Orleans,  a  court  of 
limited  and  probate  jurisdiction,  to  act  in  the  absence  of  and  for  the 
judge  of  the  Superior  District  Court  for  the  parish  of  Orleans,  which 
has  exclusive  jurisdiction  of  certain  persons  and  matters. 

Sixth— The  judge  of  the  Second  District  Court,  who  made  the  order 
of  appeal,  was  not  the  de  facto  judge  of  the  Superior  District  Court,  and 
15  » 


226  SUPREME  COURT  OF  LOUISIANA, 

Widow  de  St.  Homes  vs.  Levee  Steam  Cotton  Press  Company. 

did  not  claim  to  be  the  judge  thereof,  as,  on  the  contrary,  the  ord^k 
issued  by  him  as  judge  of  the  Second  District  Court  merely  acting  in  the 
absence  of  the  judge  of  the  Superior  District  Court. 

Seventh — The  judge  of  the  Second  District  Court  could  not  hare 
passed  on  the  matters  involved  in  this  case  had  they  been  presented  to 
him  as  judge  of  the  Second  District  Court,  and  could  not  have  exercised 
in  the  Superior  District  Court  functions  and  powers  as  the  acting  jadge 
of  said  court  which  he  did  not  possess  as  the  judge  of  the  Second 
District  Court. 

The  question  presented  by  this  motion  is,  was  the  judge  of  the 
Second  District  Court  competent,  in  the  absence  of  the  judge  of  the 
Superior  District  Court,  to  grant  the  order  of  appeal  that  he  did  grant 
from  a  judgment  rendered  by  the  judge  of  the  Superior  District  Court? 
I  have  been  at  some  pains  to  examine  the  constitutional  and  statutory 
provisions  which  relate  to  the  powers,  duties,  and  functions  of  distriet 
judges,  and  have  not  succeeded  in  finding  any  warrant  of  law  now  in 
force  to  authorize  an  answer  to  this  question  in  the  affirmative.  I  find 
no  law  that  sanctions  the  exercise  vicariously  by  judicial  officers  inter 
sese  of  the  functions  appertaininfir  to  the  judicial  office.  In  cases  of  re- 
cusation for  lawful  cause,  and  also  in  c€ise  of  interest  in  the  suit,  the 
judge  before  whom  the  suit  is  brought  is  disqualified  and  declared 
incompetent  to  try  it.  The  State  constitution,  article  ninety,  pro- 
vides that  in  the  former  case  the  judge  shall  appoint  an  attorney  at  lav 
having  the  qualifications  of  a  j  udge  of  his  court,  to  try  such,  suit,  and 
in  the  latter  case  he  shall  call  in  the  parish  or  district  judge,  as  the  case 
may  be,  to  try  it  But  in  proceeding  to  hear  and  determine  the  case, 
the  judge  or  attorney  called  in  is  not  exercising  functions  which  the 
recused  judge  might  legally  exercise ;  on  the  contrary,  he  is  called  to 
preside  for  the  very  reason  that  the  recused  functionary  is  wholly  witii- 
out  jurisdiction  of  the  particular  matter  presented.  But,  in  the  case 
before  us,  when  the  judge  of  the  Second  District  Court  granted  the 
order  of  appeal  he  performed  an  act  which  the  judge  of  the  Superior 
District  Court  was  in  no  manner  incapacitated  to  perform.  No  questioD 
arose  as  to  his  competency.  The  action  taken  by  the  judge  of  the 
Second  District  Court  arose  solely  from  the  absence  of  the  proper  judge, 
and  to  facilitate  proceedings;  assuming,  as  it  were,  to  represent  the  ab* 
sent  judge  and  perform  his  functions  as  an  accommodation  to  him  and 
to  prevent  delay  to  parties  litigant  in  his  court. 

The  interchange  system  between  district  judges,  which  formerly 
existed  under  the  act  of  March  15, 1855,  if  it  could  have  been  coDstmed 
as  conferring  upon  the  judges  the  power  of  alternately  performing  the 
duties  of  each  other,  never  had  any  application  to  the  district  judges 
of  the  parish  of  Orleans,  being  exclusively  confined  to  the  country  dis- 
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tricts.  The  State  constitution,  article  eighty-three,  directs  that  for  each 
district  court  one  judge,  learned  in  the  law.  shall  be  elected  for  each 
district  by  a  plurality  of  the  qualified  electors  thereof.  In  respect  to 
the  seven  district  courts  established  by  this  article  of  the  constitution 
for  the  parish  of  Orleans,  we  find  that  the  first  has  exclusive  criminal 
jurisdiction,  the  second  exclusive  probate  jurisdiction,  the  third  exclu- 
sive jurisdiction  of  appeals  from  justices  of  the  peace;  the  fourth,  fifth. 
4sixth,  and  seventh  exclusive  jurisdiction  in  all  civil  cases  except  probate, 
when  the  sum  in  contest  is  above  one  hundred  dollars,  exclusive  of 
interest. 

In  the  organization  of  the  courts,  the  principle  of  exdusiveness 
and  distinctness  in.  the  exercise  of  the  powers  conferred  upon  them 
seems  to  have  been  steadily  kept  in  view,  and  I  think  no  fair  interpreta- 
tion of  the  constitutional  provisions  on  the  subject,  as  well  as  the  enact- 
ments of  the  Oeneral  Assembly  bearing  on  the  same  subject,  will  justify 
the  conclusion  that  a  judge  of  any  district  court  may  legally  take  judi- 
cial action  in  a  case  pending  in  a  court  other  than  his  own  when  the 
proper  judge  of  that  court  has  jurisdiction  of  the  case,  and  is  under  no 
logal  disability  to  try  and  determine  it. 

There  did  exist,  prior  to  the  adoption  of  the  constitution  of  1868 
and  the  statutes  regulating  courts  under  it,  a  provision  of  law  author- 
izing this  alternative  jurisdiction  by  the  judges  of  the  district  courts  of 
New  Orleans.  Section  13  of  act  No.  255  of  the  acts  of  1855  provides 
that  "it  shall  be  the  duty  of  each  of  the  judges  of  the  district  courts  of 
New  Orleans,  commencing  with  the  judge  of  the  first  district  court,  to 
hold  alternately  during  one  week  the  court  which  any  one  of  the  judges 
may  be  incapacitated  from  holding  by  reason  of  illness  or  by  leave  of 
absence."  This  act  No.  255  of  the  acts  of  1855  was  approved  on  the  14th 
March,  1855.  But  the  thirteenth  section  of  this  act  is  repealed  by  the 
act  of  1870,  entitled  "an  act  to  prevent  conflict  of  jurisdiction  between 
the  several  courts  of  this  State  and  to  punish  the  same."  The  first  sec- 
tion of  this  act  provides  "that  whenever  a  suit  or  a  judicial  proceeding 
is  instituted  in  any  of  the  courts  of  the  parish  of  Orleans,  in  this  State, 
where  such  court  has  jurisdiction,  all  parties  to  such  suit  shall  be  con- 
-flned  exclusively  to  such  court  for  the  trial  of  all  issues  or  matters  that 
may  arise  in  the  course  of  such  litigation,  or  out  of  the  judgment  rend- 
ered in  such  litigation ;  and  no  other  judge  shall  have  jurisdiction  to 
•grant  orders  of  injunction,  sequestration,  provisional  seizure,  arrest, 
prohibition,  quo  warranto,  or  any  other  order  by  which  the  proceedings 
in  such  litigation  or  judgment  rendered  therein,  or  the  property  in  liti- 
gation, or  persons  of  the  parties  in  the  litigation,  shall  be  stayed  or  in 
any  manner  interfered  with  or  interrupted;  nor  shall  any  other  judge 
in'ant  any  of  the  above  orders  in  favor  of  any  party  not  a  party  to  such 
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litigatiOQ  or  jadgment,  daiming  to  have  an  interest  ther^a  or  to  be 
affected  thereby;  but  that  all  such  orders  shall  be  granted  by  the  Jodgt 
before  whom  the  original  suit  or  judicial  proceeding  was  instituted;  pro> 
Tided,  that  no  provision  in  this  section  shall  apply  to  the  Supr^neOouit 
or  the  judges  thereof."  The  provisions  of  this  act  of  1870  being  plainly 
Inconsistent  with  the  thirteenth  section  of  the  act  of  1855,  before  referred 
to,  the  latter  is  repealed. 

I  therefore  conclude  the  motion  to  dismiss  ought  to  be  sustained. 

Chief  Justice  Ludelino  concurs  in  the  dissenting  opinion. 


On  the  MERrrs. 

Spenceb,  J.  Plaintiff  sues  the  Cotton  Press  Company  to  have  her- 
self declared  owner  of  sixty-six  shares  of  the  stock  of  said  company 
and  for  dividends  accrued  thereon.  She  also  joins  as  defendants,  Cohen, 
Miltenberger,  and  others,  to  whom  said  shares  had  been  tranaferred  in 
1853,  through  one  P.  Deverges,  acting  as  plaintiff  s  agent.  This  suit  was 
filed  in  1871. 

The  defense  is  a  general  denial,  and  the  prescription  of  three  and 
ten  years. 

The  court  below  sustained  the  plea  of  prescription  and  rejected 
plaintilTB  demanda    She  appealed. 

In  this  court  plaintiff  has  filed  a  paper,  reciting  that  this  suit  was 
brought  by  her  in  error — inasmuch  as  she  finds,  from  documents  in  tbe 
record,  offered  by  defendants,  that  she  had  in  1867  transferred  to  Eugene 
de  St.  Romes  her  rights  in  a  suit  then  pending  in  this  court,  whereiB 
she  was  claiming  these  same  shares.  She  therefore  suggests  that  she 
has  no  interest  in  the  matter,  and  her  counsel  asks  that  the  suit  be  die- 
missed.  The  defendants  oppose  the  dismissal,  and  deDoand  that  tbe 
case  "  take  its  course,"  as  provided  by  article  901  C.  P.,  which  forbids  die 
appellant  withdrawing  a  perfected  appeal  without  the  consent  of  ap- 
pellee. Under  these  circumstances,  we  can  not  permit  the  appeal  to  be 
withdrawn  or  dismissed.  An  appellant  may  undoubtedly,  at  any  time^ 
acquiesce  in  the  judgment  appealed  from;  but  the  effect  of  that  acquiee- 
cence  only  operates  to  prevent  any  change  in  the  judgment,  for  ike 
benefit  of  appellant.  The  court  may,  notwithstanding  the  app^lant% 
acquiescence,  on  the  demand  of  appellee,  proceed  with  the  cause,  and 
change  or  confirm  the  judgment  for  the  benefit  of  appellee. 

On  the  merits,  there  is  but  one  question  requiring  decision,  to  wit, 
that  of  prescription.  Plaintiff  herself  alleges,  and  it  is  proved,  that 
Cohen  and  his  transferees  have  held  and  possessed  these  shares  since 
1853,  under  a  transfer  from  one  assuming  to  act  aa  her  agent.    Her 
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former  suit,  above  referred  to,  was  filed  in  1861,  and  she  did  not  make 
Ck)hen  or  those  claiming  under  him  parties.  That  suit,  which  resulted 
in  a  nonsuit,  did  not  interrupt  therefore  the  prescription  running  in  their 
favor. 

'*  Shares  or  interests  in  banks  and  other  companies  of  commerce  or 
industry  are  considered  as  movables."    C.  C.  466. 

Three  years  in  good  faith,  except  where  the  thing  was  lost  or  stolen, 
^ves  a  prescriptive  title  to  movables.  C.  C.  3472.  Ten  years,  without 
title  or  good  faith.  C.  G.  3475.  The  defendants  possessed  under  a  title, 
and  presumably  in  good  faith,  for  eighteen  years  before  this  suit  was 
brought. 

The  judgment  appealed  from  is  correct,  and  it  is  affirmed. 

Behearing  refused. 


No.  7235. 
Antoine  Lanata  vs.  Chables  Bathi. 

An  appellant  who  is  unable  to  fnrnish  an  appeal  bond  will  be  allowed.  In  plaee  of 
the  bond,  to  deposit  with  the  olerk  of  court  ffrantinfp  the  appeal  the  amount  of 
the  bond  fixed  by  the  court. 

One  who  buys  a  negotiable  note  after  its  maturity  takes  it  subject  to  all  of  the  de- 
fenses that  oould  be  pleaded  agrainst  his  asslfirnor. 

Where  a  factor  takes  the  promissory  note  of  his  debtor  for  money  due,  and  for  ad- 
yancee  to  be  made,  and  thf^reafter  indorses  and  discounts  the  note  and  credits 
its  maker  with  the  proceeds,  he  does  not,  by  subsequently  takinc:  up  the  note 
and  debitinfiT  its  maker  with  the  price  of  takin^r  it  up,  thereby  extinguish  the 
note,  either  by  payment  or  by  novation.  He  reqaains  the  owner  of  the  note, 
capable  of  transferring  a  valid  title  to  it. 

Where  a  debtor  executes  his  promissory  notes  to  his  factor  in  order  to  cover  ad- 
vances due  and  to  become  due,  the  fact  that  the  aggregtite  sum  of  the  notes  is 
something  larger  than  the  sum  then  exigible,  will  not  impair  the  valid  con- 
sideration Qt  the  notes,  or  convert  them  from  principal  into  merely  accessory 
debts. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mine.    Pardee,  J. 

JSmUe  Legendre  and  Victor  Olivier  for  plaintiff  and  appellant 
E.  Howard  McCcUeb  for  defendant  and  appellee. 
The  opinion  of  the  court  on  the  motion  to  dismiss  was  delivered  by 
Mabb,  J.,  and  on  the  merits  by  White,  J. 

On  MonoN  to  Dismiss. 

Mabb,  J.  Antoine  Lanata  prayed  for  an  appeal  from  the  Judgment 
of  the  District  Court  of  Plaquemine  parish,  against  him,  in  favor  of 
defendant.   The  court  granted  the  appeal  with  the  condition  thai  appel- 
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laDt  should  give  bond  "  with  a  good  and  solvent  surety/'  in  the  sum  (tf 
•150. 

Shortly  after  Lanata  filed  a  petition,  stating  that  he  was  unable  to 
give  bond  with  a  surety  residing  in  the  parish;  and  that  he  desired  to 
deposit  the  amount  in  the  hands  of  the  cleric  of  the  court  The  order 
was  a(9cordiDgly  granted,  authorizing  the  deposit  to  stand  in  lieu  of  the 
bond  with  surety  previously  ordered  by  the  oouit  to  be  given  by  appel- 
lant 

Appellee,  admitting  the  deposit  of  the  8150  with  the  clerk,  in  com- 
pliance with  this  order  of  the  court  moved  to  dismiss  the  appeal  for 
want  of  a  bond. 

The  Code  of  Practice  requires  the  appellant  to  give  bond  with  a 
good  and  solvent  surety;  and  it  makes  no  provision  for  the  case  in 
which  the  appellant  may  be  unable  to  give  such  bond.  But  article  20Si 
of  the  Civil  Code,  3065  of  the  R  C.  C,  provides  specially  for  all  cases  in 
which  a  person  bound  by  law  or  by  a  judgment  to  give  a  surety  is  una* 
ble  to  give  such  surety.  The  first  clause  of  the  article  permits  him  to  give 
a  pledge  or  other  sufficient  security ;  and  the  last  clause  authorizes  him 
"  to  deposit  in  the  hands  of  the  public  officer,  whose  duty  it  is  to  receive 
the  surety,  the  sum  for  which  he  is  required  to  furnish  a  surety." 

Where  there  is  confiict  between  the  Civil  Code  and  the  Code  of  Prac- 
tice, the  latter  must  prevail:  and  this  rule  was  applicable  to  the  original 
Civil  Code  and  Code  of  Practice,  as  it  is  now  to  the  Bevised  Civil  Code 
and  the  Revised  Code  of  Practice.  But  is  there  any  confiict  between 
the  Civil  Code  and  the  Code  of  Practice  in  this  respect  ?  The  Code  of 
Practice  is  the  law  by  which  appellant  is  bound  to  give  a  surety;  and 
it  contains  no  provision,  for  it  does  not  contemplate  the  case  in  which 
the  appellant,  or  other  person  bound  by  law  or  by  a  judgment  to  give  a 
surety,  finds  himself  unable  to  meet  this  requirement  That  which  is  a 
casus  omissus  in  the  Code  of  Practice  is  supplied  by  the  Civil  Code. 

When  we  find  two  enactments,  two  laws,  differing,  we  are  not  at 
liberty  to  disregard  either,  unless  they  not  only  differ  but  are  also  in 
confiict  The  Code  of  Practice,  which  contemplates  and  provides  for 
the  cases  only  in  which  the  appellant  is  not  unable  to  give  bond  with  a 
surety,  does  not  confiict  with  the  Civil  Code,  which  contemplates  and 
provides,  specially,  for  every  case  in  which  a  person  bound  by  law  or  by 
a  judgment  to  give  a  surety,  finds  himself  unable  to  comply  with  this 
obligation. 

The  Code  of  Practice,  originally,  required  of  the  appellant  bond 
with  a  surety;  and  the  Civil  Code,  originally,  under  the  head  of  "Legal 
and  Judicial  Sureties,"  provided  for  the  inability  of  any  person  to  give 
a  surety  required  by  law  or  by  a  judgment  The  Legislature,  by  the 
adoption  of  the  Bevised  Code  of  Practice  and  the  Bevised  Civil  Code, 
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has  expressed  its  will  that  the  law,  as  laid  down  in  the  Ck>de  of  Practice^ 
requiring  the  appellant  to  give  bond  with  a  surety,  shall  continue  in 
force;  and  that  the  law,  as  laid  down  in  the  Civil  Code,  by  which  those 
who  are  unable  to  give  a  surety  shall  be  dispensed  with  doing  so,  shall 
also  continue  in  force.  The  Code  of  Practice,  therefore,  must  be  re- 
stricted to  the  cases  in  which  the  appellant  is  not  unable  to  g^ve  a  surety; 
and  the  Civil  Code  must  be  held  to  apply  to  all  those  cases  in  which  the 
person  bound  by  law  or  by  a  judgment  to  give  a  surety  is  unable  to 
give  such  surety. 

The  Code  of  Practice,  as  amended,  requires  appeal  bonds  to  be 
made  payable  to  the  clerk  of  the  court.  He  is,  therefore,  the  public 
officer  whose  duty  it  is  to  receive  the  surety.  He  receives  the  sum  de- 
posited by  the  appellant  in  his  official  capacity  ;  and  he  and  his  sureties 
are  responsible  for  the  safe  keeping  of  and  for  the  faithful  accounting 
for  the  sum  so  deposited,  in  the  same  manner  as  they  are  answerable 
for  the  performance  by  him  of  any  other  official  duty. 

The  motion  to  dismiss  is  denied. 


On  the  Merits. 

White,  J.  Bethancourt  was  a  commission  merchant  in  New  Or- 
leans, Bayhi  a  planter  in  the  parish  of  Plaquemine.  Bethancourt  made 
advances  to  Bayhi  for  the  years  1871  and  1872.  On  the  26th  of  February, 
1873,  Bayhi,  by  act  before  Bouny,  notary  publici  declared  that  *'  for  the 
purpose  of  paying  the  expeuses  incurred  during  the  year  last  past,  1872, 
and  to  be  incurred  during  the  present  year,  for  the  cultivation  of  his 
plantation,  situated  in  the  parish  of  Plaquemine,  he  has  agreed  to  con- 
tract a  loan  of  the  sum  of  fourteen  thousand  dollars,  and  that  in  order 
to  represent  the  amount  of  said  loan,  which  is  advanced  by  Mr.  John 
Bethancourt,  of  New  Orleans,  he  has  made  and  subscribed  five  certain 
promissory  notes  to  his  own  order,  and  by  him  indorsed,  dated  this  day 
and  payable  at  the  New-Orleans  National  Banking  Association  in  this 
city  at  the  following  periods,  to  wit : 

"  One  for  the  sum  of  $3750,  due  on  the  1st  of  December,  1873  ; 

''One  for  the  sum  of  92500,  due  on  the  15th  December,  1873  ; 

"  Two  for  the  sum  of  $2500  each,  due  on  the  1st  and  15th  days  Janu- 
ary, 1874 ;  and 

"  One  for  the  sum  of  $2750,  due  on  the  25th  day  of  January,  1874. '* 

For  the  security  of  these  notes  he  mortgaged  his  plantation  and 
obligated  himself  to  ship  his  crops  to  the  merchant,  the  proceeds  to  be 
applied  to  the  extinction  of  the  notes. '  On  the  7th  of  April,  1877,  the 
plaintiff  brought  the  present  suit  on  two  of  these  notes,  and  the  defend- 
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ant  urged  subfltantially  the  following  defenses,  which  uldmated  sucoeas- 
f  ully  in  the  lower  court : 

1.  That  plaintiff  acquired  the  notes  sued  on  at  a  sherifTs  sale  alter 
maturity  and  is  hence  subject  to  all  equities. 

2.  That  the  notes  had  been  extinguished  by  payment  and  by  mer- 
ger or  novation. 

3.  That  they  were  given  simply  as  collaterals  to  secure  future  ad- 
vances to  be  evidenced  by  an  account,  and  were  therefore  only  accesso- 
ries to  a  principal  obligation  which  is  extinguished,  and  if  not  exUn- 
guished  of  which  the  plaintiff  is  not  the  owner,  and  therefore  prevented 
from  demanding  the  accessory  when  he  has  no  right  to  the  principal 
obligation. 

We  will  examine  these  defenses  seriatim  : 

First.  It  is  beyond  doubt  that  Lanata,  the  present  plaintiff,  bought 
the  notes  at  sheriffs  sale,  after  their  maturity,  the  sale  having  been  made 
under  an  execution  issued  against  Bethancourt.  Under  these  facts,  he 
acquired  only  Bethancourt's  rights,  and  in  passing  on  the  questions  of 
law  and  fact  arising  in  the  controversy  wo  shall  apply  the  law  just  as  if 
Bethancourt  were  plaintiff,  giving  to  the  present  plaintiff  no  greater 
rights  than  Bethancourt  could  himself  enforce. 

Second.  The  alleged  payment  and  novation  results  from  the  fact 
that  Bethancourt  during  the  year  1873  discounted  the  notes  in  contro- 
versy and  credited  the  defendant's  account  with  the  proceeds  and  when 
taking  them  up  at  maturity  debited  the  account  with  the  amount  It  is 
urged  that  the  debiting  of  the  amount  indicated  that  the  payment  was 
made  by  Bethancourt  as  agent  of  defendant.  We  do  not  so  think. 
Bethancourt  was  indorser  of  the  notes.  He  had  a  right  to  pay  them.  He 
had  an  interest  in  paying  them.  Not  only  this;  but  by  the  fact  of  payment 
he  was  legally  subrogated.  C.  C.  2661 ;  Millaudon  vs.  Colla,  15  L.  213; 
Suarez  vs.  His  Creditors,  3  L.  431. 

But  it  is  contended  that  even  if  this  conduct  does  not  show  payment 
of  the  account  it  establishes  novation  of  the  notes  by  the  account.  How, 
it  is  said,  could  the  amount  paid  by  Bethancourt  be  debited  unless  thai 
debt  which  represented  the  note  entered  into  the  account  and  carried 
necessarily  the  note  with  it?  The  notes  were  Bethancourt*a;  they  had  been 
given  him  not  only  for  future  advances  but  for  money  stated  in  the  act 
of  mortgage  to  be  actnnlly  due.  He  had  credited  the  defendant  with 
the  proceeds  of  the  notes,  and  obviously  when  tho  notes  were  taken  up  the 
debiting  of  the  amount  simply  balanced  the  credit,  leaving  both  parties 
in  the  exact  position  in  which  they  were  before  any  entry  In  the  books 
on  the  subject,  Bethancourt  remaining  the  holder  of  the  notes  as  origin- 
ally  issued  to  him  by  the  defendant,  Bayhi  remaining  the  debtor  for  the 
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«ain  which  had  been  placed  to  his  credit  obtained  from  Bethancourt's 
property. 

That  the  mere  credit  of  the  proceeds  of  a  note  and  subsequent  debit 
of  the  amount  does  not  per  ae  operate  a  novation  has  been  long  deter- 
mined by  this  court.  Said  Mr.  Justice  Bullard  in  Tard  &  Blois,  Syndics, 
▼8.  Srodes,  9  L.  479 :  "  The  defendant  was  really  indebted  to  that  house 
at  the  time  in  perhaps  a  larger  sum,  and  if  he  had  paid  the  note  would 
have  been  entitled  to  a  credit  for  that  amount  *  *  *  It  is  said  that 
as  soon  as  the  note  was  returned  it  formed  nothing  more  than  an  item 
in  the  account,  so  that  Shall,  Gantrell  &  Co.  could  not  transfer  a  part  of 
that  account  so  as  to  divide  their  action  against  the  defendant ;  but  it  is 
obvious  that  at  least  the  note  itself  formed  the  best  and  perhaps  exclus- 
ive evidence  of  an  existing  debt  Such  an  entry  did  amount  perse  to  a 
novation." 

We  are  referred  to  a  list  of  decisions  by  this  court  stated  as  being 
in  conflict  with  the  foregoing  doctrine.  We  have  examined  them  and  do 
not  so  think.  They  hold  that  where  notes  are  given  for  the  accommo- 
dation of  a  factor  and  after  discounting  them,  their  mission,  when  taken 
up  by  him,  being  accomplished,  they  are  extinguished ;  or,  as  in  the 
case  of  White  vs.  Rucker,  9  An.  114,  that  where  the  amount  remaining 
due  is  less  than  the  note  an  intention  to  novate  the  note  by  the  account 
may  be  presumed.  Such  is  dot  the  case  here.  The  notes  were  given  for 
an  existing  and  valid  consideration,  and  even  as  to  future  advances  were 
given  not  simply  as  an  accommodation  ;  but  as  evidence  of  a  loan  to  be 
made  for  the  future.  The  terms  of  the  act  of  mortgage  are  express.  It 
is  said  that  although  the  notes  purported  to  be  for  an  existiog  consid- 
eration such  was  not  the  case ;  that  no  debt  existed  at  the  time,  and  that 
the  notes  were  merely  for  Bethancourt's  accommodation.  The'language 
of  the  act  of  mortgage  is  unequivocal  to  the  contrary.  We  are  told,  it  is 
"true,  that  although  the  act  of  mortprage  purported  to  be  in  part  for 
money  due  for  advances  made  in  1872  there  was  nothing  due  for  1872. 
It  is  said  the  account  for  1872  begins  with  a  debit  for  818,652  63  carried 
forward  from  previous  years,  and  ends  after  the  application  of  the  crops 
of  1872  with  a  debit  of  only  $13,504  40 ;  therefore  the  debit  at  the  end 
of  the  y^r  being  smaller  than  that  carried  forward  at  the  beginning 
obviously  no  debt  for  advances  existed  in  1872,  and  therefore  none  was 
In  existence  when  the  act  of  mortgage  was  consented.  This  is  a  plain 
misconstruction.  When  the  mortgage  was  consented,  in  February,  1873, 
the  account  for  1872  had  been  rendered  the  defendant  The  common 
language  of  merchants  is  to  state  items  charged  in  the  account  of  the 
year  as  advances  of  that  year ;  and,  therefore,  when  the  parties  said  that 
-the  mortgage  was  consented  to  secure  the  advance  of  1872  we  consider 
It  evident  that  they  intended  to  mean  not  simply  the  advances  made  in 
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1872 ;  but  those  charged  in  the  account  of  1872,  which  had  then  been 
rendered.  To  hold  the  contrary,  would  be  to  say  not  only  that  Bethan- 
court,  a  merchant,  accepted  a  mortgage  in  hie  favor  to  secure  a  debt  cot 
in  existence  when  there  was  a  debt  actually  due  him,  but  also  that  the 
defendant  mortgaged  his  property  for  a  debt  which  he  knew  had  been 
paid  at  the  time  of  the  mortgage.  A  construction  leading  to  a  presump- 
tion  so  full  of  intrinsic  contradictions  can  not  be  correct.  We  think,  to 
say  the  least,  that  the  mortgage  was  a  clear  admission  to  the  effect  that 
the  sums  to  the  credit  of  the  account  were  to  be  imputed  to  the  amoant 
carried  forward  from  previous  years,  leaving  the  balance  to  the  debit  as 
really  a  debt  due  for  advances  made  in  1872. 

Third.  The  notes  having  been  given  for  an  existing  consideratioo, 
and  as  evidence  thereof,  it  is  obvious  that  thev  were  the  evidence  of  a 
principal  obligation.  True,  that  at  the  time  of  the  consenting  of  the 
mortgage  the  debt  was  only  813,504,  and  the  mortgage  and  notes  were 
for  $14,000  ;  but  the  existence  of  this  small  overplus  could  not  destroy 
the  existing  and  valid  consideration. 

The  statement  that  at  the  time  the  last  note  sued  on  herein  was  paid 
and  debited  to  defendant's  account  there  was  a  sufficient  sum  to  the 
credit  of  the  account  to  have  paid  it  is  incorrect.  Even  had  there  been, 
Bethancourt  would  have  had  a  right  to  first  apply  the  proceeds  of  the 
crop  to  the  sum  due  him  for  advances  of  that  year,  for  which  he  was  a 
privileged  creditor. 

But  even  were  we  to  accept  the  theory  of  defendant,  that  the  notes 
were  given  to  secure  the  final  balance  of  account  between  the  parties, 
the  result  would  be  the  same,  for  the  final  sum  due  by  the  defendant  in 
1873,  after  crediting  the  proceeds  of  the  crop  of  1873,  exceeded  the  total 
of  the  mortgage  notes  originally  given.  When  the  accounts  were  closed 
in  1873  there  was  to  defendant's  debit  88624  76 ;  but  he  had  been  in  the 
account  credited  with  the  proceeds  of  all  the  mortgage  notes  and  debited 
only  with  the  two  now  sued  on.  In  order,  therefore,  to  ascertain  the 
exact  result  of  the  operations  of  1873,  we  must  add  to  the  debit  side  cf 
the  account  the  face  value  of  the  outstanding  notes  which  had  been 
credited  and  not  debited.  So  doing,  we  have  a  final  debit  of  $16,424  76, 
an  amount  more  than  sufficient  to  cover  the  whole  of  the  mortgage 
notes,  greater  than  the  amount  carried  forward  from  the  previous  year. 
We  do  not  understand  that  where  notes  are  furnished  to  secure  a  future 
loan  the  notes  become  an  accessory  obligation.  Of  course,  where  m 
nomine^  as  was  the  case  in  Durrive  vs.  Key,  20  A.  154,  an  account  is 
made  a  prerequisite  to  recovery,  the  contract  is  a  law  unto  itself.  The 
non-existence  of  consideration  in  a  case  like  the  one  now  before  us 
would  be  a  means  of  defense.  We  need  scarcely  say  that  the  obligation 
evidenced  by  the  notes  is  not  barred  by  three  years,  and  that  even  it 
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the  notes  were  collaterals,  their  existence  alone  would  bean  impediment 
to  the  acquisition  of  prescription. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided,  and  reversed  ;  and,  proceeding  to 
render  such  judgment  as  should  have  been  pronounced  by  the  lower- 
court. 

It  is  ordered,  adjudged,  and  decreed  that  there  be  judgment  in  fa- 
vor of  plaintiff  and  against  the  defendant  for  the  sum  of  six  thousand 
two  hundred  and  fifty  dollars^  with  interest  on  three  thousand  seven 
hundred  and  fifty  dollars  at  the  rate  of  eight  per  cent  per  annum  froni 
December  the  1st,  1873,  until  paid,  and  with  like  interest  on  twenty*flve 
hundred  dollars  from  the  15th  of  December,  1873,  until  paid,  with  flve- 
per  cent  attorney's  fees  and  costs  of  both  courts.  The  whole  secured 
by  mortgage  of  the  property  described  in  plaintiffs  petition  and  in  the- 
act  before  E.  Bouny,  notary,  on  the  26th  of  February,  1873. 

Rehearing  refused. 
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Company. 

A  life  insurance  policy  taken  out  by  a  father  in  favor  of  his  children  is  not  ipso 
facto  extinfTuiPhed  by  the  failure  of  the  assured  to  pay  the  first  maturing  pre- 
mium note,  taken  by  the  assurers  in  place  of  the  cash  payment  required  by  the 
policy  merely  because  of  a  verbal  affreoment  on  the  part  of  the  assured,  not 
referred  to  either  in  the  note  or  the  policy,  made  without  the  assent  of  the  bene- 
ficiaries of  the  policy,  and  aft^^-r  the  delivery  of  the  policy  to  him.  that  he  would 
surrender  the  policy  on  failure  to  pay  the  said  premium  note  at  its  maturity. 

"Verbal  evidence  is  not  admissible  to  contradict,  or  vary  the  declarations,  stipula- 
tions, admissions,  or  receipts  contained  in  a  written  policy  of  insurance,  when 
the  contract  is  not  assailed  for  error,  fraud,  or  violence. 

80  loDK  as  a  life  policy  in  favor  of  third  persons  remains  in  the  hands  of  the  as- 
sured, and  the  latter's  premium  notes  are  retained  by  the  assurers;  and  the 
assurers  take  no  legal  action  to  dissolve  the  contract,  the  contract  continues  to- 
be  bindiu«r- 

Where  the  stipulation  of  a  life  policy  is  that  the  assurers  shall  not  pay  the  amount 
of  the  policy  until  ninety  days  after  notice  and  proof  of  the  assured's  death,  and 
it  appears  that  due  notice  of  death  was  not  given  the  assurers,  they  will  be  liable 
for  interest  only  from  judicial  demand. 

1  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier,  J. 

Lahati  &  Aroni  for  plaintiff  and  appellant. 

Breaitx,  Fenner  &  Hall  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered- by 

DeBlainc,  J.    This  suit  is  brought  on  two  policies  of  insurance  for 


113      91 


236  SUFRIBME  COURT  OF  LOCHSIANA, 

Tracer  vs.  Louisiana  Eqaftable  Life  InBurance  Company. 

each  $5000,  issued  and  delivered  by  defendant  in  favor  of  the  minor 
cbildren  of  JeCTerson  Thomas,  on  the  life  of  their  father. 

The  company  admits  the  issuance  of  the  policies,  but  denies  its 
liability,  on  the  grounds  : 

1.  That  the  premium  due  and  payable  at  the  issuaaoe  of  the 
policies,  and  the  interest  on  the  loan  note  have  not  been  paid. 

2.  Tbat — instead  of  paying  the  premium  in  cash,  as  is  alleged  in 
the  policies,  the  assured  gave  his  promissory  note,  in  which  are  included 
the  premium  and  interest — ^failed  to  pay  it  at  its  maturity,  and — ^by  said 
failure — ^forfeited  his  policies,  which  were  dedared  canceled,  and  which 
he  agreed  to  surrender. 

The  company  lastly  asks  that — ^in  case  it  be  held  that  said  pc^dee 
are  still  in  force — the  amount  of  the  notes  delivered  by  the  assured,  for 
the  premium  and  interest,  be  deducted  therefrom. 

The  principal  question  presented  in  this  controversy  is  whether 
parol  evidence  was  admissible  to  show : 

1.  That — in  giving  credit  for  the  premium,  and  taking  a  note  there- 
for, the  intentions  of  the  parties  were  that  the  clause  of  the  policies 
which  declares  them  not  binding,  and  that  no  risk  attaches  until  the  pre- 
mium is  received,  was  to  attach  at  the  maturity  of  the  notes  given  by 
the  assured,  if  at  that  time  they  were  not  paid. 

2.  That,  after  Thomas'  failure  to  pay  the  premium  notes,  there  was 
a  distinct  agreement  between  him  and  the  company's  agent,  in  and  by 
which  he  promised  to  surrender  the  policies,  defendant  to  return  his 
notes,  and  that — In  pursuance  to  said  agreement — the  policies  were  can- 
celed. 

Two  important  facts  are  admitted  :  Thomas  died  without  sarren- 
derlng  the  policies — the  company  is  now  in  possession  of  his  notes. 
The  policies  were  canceled  on  defendant's  books,  but  when  and  under 
what  circumstances  ?  This  was  shown  by  oral  testimony,  to  the  intro- 
duction of  which  plaintiff  objected,  and  for  the  following  reasons : 

1.  That  it  is  an  attempt  to  vary,  alter  or  modify — by  parol— the 
stipulations  of  a  written  contract,  so  as  to  destroy  its  vitality,  and  show 
that  it  never  existed. 

2.  That  an  acknowledgment  contained  in  a  written  contract,  and 
without  which  it  could  not  be  enforced,  is  as  conclusive  against  the 
party  making  it  as  any  other  part  of  the  contract,  and  cannot  be  con- 
tradicted by  parol. 

3.  That  Thomas'  pretended  promise  to  surrender  the  policies  was 
made  without  the  consent  of  the  beneficiaries,  and  that  at  no  time  be 
had  the  right  to  give  up  their  title. 

These  policies  were  issued  on  the  19th  of  June,  1871,  and — ^in  eadi 
of  them — there  are  the  declarations  that,  "  in  consideration  of  the  sum 
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of  8168  60  to  them  in  hand  paid  by  Jefferson  Thomas,  and  of  the  annual 
paym^it  of  a  like  amount  to  be  paid  on  or  before  the  19th  of  June  in 
e^ery  year  next  succeeding  the  date  of  this  policy,  the  company  do  as- 
sure the  life  of  the  said  Thomas  in  the  amount  of  five  thousand  dollars 
payable  to  his  wife,  and — in  case  of  her  death  before  the  demise  of  her 
husband — ^to  his  legal  heirs,  etc.,"  and  "  that  this  policy  shall  not  be 
binding  on  the  company  until  countersigned  by  its  agent  at  Baton 
Rouge,  and  the  advance  premium  paid"  &o. 

Read  alone,  as  written  in  the  policies,  those  declarations  assert  a 
fact,  and  that  is  that  the  advance  premium  was  paid  by  Thomas  and 
received  by  the  company,  and  justify  the  presumption  that  if  the  re- 
quired payment  had  not  been  made,  the  policies  would  not  have  been 
delivered  to  the  assured,  and — according  to  one  of  its  stipulated  con- 
ditions, would  have  become  null  and  void. 

On  the  19th  of  June  1871,  Thomas  subscribed  and  delivered  to  the 
company  three  notes  payable  to  its  order — two  in  twelve  months,  and 
the  other  in  three  months  from  their  date,  and — in  each  of  them — he 
acknowledged  that  they  were  given  for  the  premium  due  and  payable 
on  the  policies,  which — with  the  interest  to  accrue  thereon — were,  in  the 
words  of  the  parties'  agreement,  pledged  and  hypothecated  for  the  pay- 
tnent  of  the  notes. 

Thomas  died  after  his  wife,  on  the  1st  of  June  1872,  before  the  ma- 
turity of  two  of  the  notes  and  without  having  paid  that  which  matured 
ninety  days  after  the  issuance  of  the  policies.  During  at  least  that  de- 
lay, and  though  the  required  premium  had  not  been  paid  in  cash,  the 
policies  remained  in  force  and  constituted  a  valid  agreement,  entered 
into  for  a  lawful  purpose,  by  parties  legally  capable  of  contracting,  and 
whose  consent  had  not  been  produced  by  either  error  of  fact,  error  of 
law,  fraud,  threats  or  violence. 

The  company  contends  that  its  obligations  under  that  agreement 
have  ceased  to  exist,  and  why  ?  Because  the  first  maturing  of  Thomas' 
notes  and  the  interest  due  on  the  loan  which  was  capitalized  and  in- 
cluded in  said  note,  have  not  been  paid,  and  he — on  that  account — 
promised  to  surrender  the  policies.  If  so,  its  obligations  were  extin- 
£^uisbed,  not  by  the  unexecuted  promise  to  surrender  the  policies,  but  by 
the  effect  of  the  dissolving  condition. 

Under  the  written  agreement  evidenced  by  the  policies  and  the 
notes,  that  position  is  untenable,  and  for  two  reasons — 1st:  the  contracts 
sued  upon  do  not — ^in  this  State,  belong  to  that  class  of  contracts  which 
are  dissolved  of  right,  when  either  of  the  parties  do  not  comply  with 
his  engagements,  but  to  another,  a  different  class,  the  dissolution  of 
which  must  be  demanded  by  suit  or  by  exception — and  2d:  because 
a  contract,  the  consideration  of  which  is — partly— «n  advantage— stipu- 
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lated  for  a  third  persoti,  whose  aasent  is  not  necessary  to  complete  or 
perfect  the  contract,  cannot  be  extra- judicially  revoked  as  to  the  ad- 
vantage so  stipulated,  without  the  consent  of  said  person,  whose  accept- 
ance of  the  gratification  is  timely  manifested,  in  such  a  case  as  this  ose, 
by  presenting  the  policies  at  the  death  of  the  assured,  and  daimmg  to 
be  paid  the  amount  of  the  insurance.  G.  C.  2015  (2040)— 2046  (204iy- 
2047  (2042)— 1890  (1884)— 1902  (1896).  Marcade,  voL  4.  p.  489— Mouriom, 
2  vol.  p.  635—0.  N.  art.  1184. 

In  this  iDstance,  relying  on  a  pretended  forfeiture  of  the  policies, 
which — it  alleges — occurred  during  the  life  of  Thomas,  the  company  did 
not,  by  a  direct  action  against  him,  judicially  ask  the  revocation  of  the 
agreement  which  it  charges  that  he  has  violated,  nor  does  it  now,  and 
by  exception  to  plaintiffs  demand,  ask  a  revocation  which  it  considera 
as  already  accomplished,  and — as  we  have  said — by  the  failure  of  the 
assured  to  comply  with  the  conditions  of  that  agreement,  and  by  his 
subsequent  promise  to  return  the  policies. 

The  counsel  representing  the  company  insist  that  the  consent  to 
take  Thomas'  note,*  and  the  delivery  of  that  note,  do  not  constitute  a 
payment  of  the  premium,  but  that  these  facts  only  prove  that  time  was 
granted  for  its  payment.  To  sustain  this  defence,  the  company's. agent 
was  examined,  and  he  testifled — in  substance — that  the  extension  so 
granted  carried  with  it  the  conditions  of  the  policies,  including  that  of  i 
a  lapse  of  the  risk,  if  the  premium  was  not  paid  within  the  extended 
delay. 

The  note  taken  in  lieu  of  the  cash  contains  no  such  condition,  but^ 
on  the  contrary — contains  another,  an  adverse  stipulation,  which  con- 
tradicts and  repels  the  construction  insisted  upon  by  defendant-*  and 
that  stipulation  is  that  the  payment  of  said  note  was  secured  by  a 
pledge  of  the  policies  and  all  interest  thereon  accruing.  How  explain  or 
Imagine  the  necessity  of  that  pledge,  if — unless  the  notes  were  paid  at 
maturity — the  policies  were  to  be  held  as  having  never  attached  ? 

There  was — it  is  urged — between  the  company's  agent  and  the  as- 
Bured,  a  verbal  agreement,  not  inserted  in  either  the  policies  or  the  notes, 
-and  it  was  that,  if  he  failed  to  pay  the  premium  note  at  its  maturity,  tlie 
policies  would  be  forfeited.  When  due,  that  note  was  sent  to  its  agent 
to  be  collected,  he  so  testified,  and  he  gave  it  and  the  others  to  a  sob- 
-agent,  with  instructions  to  deliver  them  to  Thomas  and  get  back  the 
policies.  The  sub-agent  declared  that  he  had  presented  the  premium 
note,  demanded  payment  of  the  same,  and  thereafter  a  surrender  of  the 
policies ;  that  the  assured  had  told  him  that  he  could  not  pay  the  note^ 
would  call  on  the  company's  agent  and  surrender  the  policies;  but  the 
sub-agent  did  not  mention  that  he  offered  to  return  either  the  note 
which  he  presented,  or  any  other. 
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These  declarations,  counsel  argue,  were  introduced  to  show  the  fuU 
intent  of  the  parties  in  making  the  contract  of  the  19th  of  June.  To 
ahow  that  intent,  the  best  evidence  is  that  which  was  reduced  to  writing, 
which  bears  the  parties'  signature;  it  is  the  contract  itself.  Its  recitals 
are  free  from  obscurity,  and  one  of  the  most  important  is  '*  that  the 
policy  shall  not  be  binding  on  the  company  until  the  advance  premium 
be  paid;"  and  another — as  important  as  the  first,  is  "that  said  premium 
was  paid;  and — inasmuch  as  the  declarations  referred  to  were  introduced 
by  defendant  to  prove,  in  contradiction  of  the  company's  written  ac- 
knowledgment, that  this  vital  condition  has  not  been  complied  with, 
their  object — it  is  manifest — is  not  merely  to  establish  the  ulterior  for- 
feiture of  any  admitted  contract — ^but  to  establish  that  a  contract 
•evidenced  by  five  written  instruments — two  policies  and  three  notes — 
and  which  is  not  assailed  on  account  of  error  or  fraud,  is  not  such  as  it  is 
represented  in  those  instruments;  still  more — that  it  has  not  for  a 
moment  existed,  and  from  its  inception  to  its  pretended  perfection, 
never  was  but  a  project  to  insure  and  to  be  insured,  binding  on  Thomas 
alone." 

Mr.  Greenleaf  said :  *'  In  so  far  as  a  receipt  is  evidence  of  a  con- 
tract jbetween  the  parties,  it  stands  on  the  footing  of  all  other  contracts 
in  writing,  and  cannot  be  contradicted  or  varied  by  parol" — and  eminent 
jurists,  here  and  elsewhere,  have  almost  invariably  held  that  "  the  writ- 
ten instrument  is  the  safer  criterion  of  what  was  the  real  intention  of 
the  parties,  the  terms  of  whose  proposcds,  the  conditions  of  whose  ac- 
ceptance are  presumed  to  be  merged  in  said  instrument,  and  that — in 
the  interest  of  justice-and  mankind — oral  testimony  should  not  be  re- 
ceived to  contradict  it,  as — in  the  absence  of  fraud,  deceit  or  mistake, 
it  is  the  highest  and  best  evidence  of  the  parties'  intent  and  of  their 
contract" 

C.  C.  2237  (2234)— 1945  (1940)— 2276  (2256)— 11  L.  416—13  L.  9—18  L. 
347—5  A.  315—10  A.  737—19  A.  217—1  Greenleaf  Evid.  373—11  Mass. 
38— 5th  Md.  109—14  Wend.  116—12  Pio.  40,  562—1  Bigelow  27.  51,  595, 
703—25  Conn.  207,  542—9  Howard  403.  19  Howard  318— Bliss.  598—49 
III.  180—20  Barb.  471—6  Broom  429—17  N.  Y.  199— 7th  Moakes  459. 

We  entertain  no  doubt  **  that  where  a  policy  of  insurance  contains 
a  condition  that  the  insurance  shall  not  be  binding  until  the  actual  pay- 
BEient  of  the  premium,  the  insurers — ^if  they  elect  to  do  so — may  waive 
that  condition,  it  being  one  inserted  for  their  benefit,  and  in  which  they 
alone  are  interested,  and  that  such  waiver  may  be  established  by  evi- 
dence of  an  express  agreement  to  that  effect,  or  by  circumstances  from 
wiiich  a  waiver  may  be  inferred." 

As  held  by  the  Supreme  Court  of  New  York,  "  the  general  rule  that 
receipts — being  mere  admissions — are  liable  to  contradiction  and  ex- 
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planatioQ  by  parol,  may  be  universally  true  as  applicable  to  mere  re- 
eeipts  when  they  are  disoonuected  with,  or  UDuecessary  to  give  validity 
to,  contracts  or  agreemeots  of  any  kind.  When  they  make  part  of  a 
contract,  as  in  deeds  and  bills  of  lading,  the  same  rule  is  applicable 
when  the  paper  is  used  as  a  receipt  or  acknowledgment  simply,  to  de- 
feat an  adverse  claim,  and  not  as  upholding  the  contmct.  But  it  is 
quite  another  thing  when  it  is  sought  to  contradict  a  written  receipt  in- 
corporated into  the  contract,  for  the  purpose  of  defeating  the  contract 
itself.  The  writing  read  as  a  whole  shows  a  valid  contract,  and  in  this 
case  the  receipt,  in  connection  with  the  condition,  shows  that  to  this 
policy  the  condition  (thus  waived)  has  no  application.  There  being  no 
pretense  of  fraud  on  the  part  of  the  assured,  it  would  be  a  fraud  upon 
them  to  allow  the  witness  now  to  contradict  this  acknowledgment  for 
the  purpose  of  bringing  the  contract  within  the  provision  referred  to, 
and  thus  defeat  the  policy.  The  defendants  should  be  estopped  by  their 
receipt  from  alleging  that  the  policy  was  void  because  the  acknowledg- 
ment was  untrue."    25  Barbour,  p.p.  190, 191, 192, 193. 

This  doctrine  has  not  been  invariably  adhered  to  in  the  other  States 
of  the  Union,  but  wherever  adhered  to,  the  reasons  given  for  its  appli- 
cation— if  contestable — have  not  been  successfully  contested,  and--in 
Louisiana — that  doctrine,  which  we  consider  to  be  as  just  as  it  is  wise^ 
is  embodied  in  the  article  of  our  Code  which  abolished  the  exception  of 
non  numeratd  pecunicL 

C.  0.  2237  (2234). 

In  Eagiand,  it  was  held  by  the  House  of  Lords  "  that  a  policy  par- 
porting  to  be  signed,  sealed  and  delivered,  by  two  of  the  directors  of  an 
insurance  company,  in  presence  of  their  secretary,  and  according  to  the 
powers  vested  in  the  directors  by  the  deed  of  settlement  of  the  com- 
pany, must  be  conclusively  taken,  as  against  the  company,  to  have  been 
not  only  duly  signed  and  sealed,  but  also  duly  delivered  ;  that  soch  a 
policy  is  complete  and  binding,  as  against  the  party  executing  it,  though 
— ^in  fact — it  remains  in  his  possession,  unless  there  is  some  particular 
act  required  to  be  done  by  the  other  party  to  declare  its  adoption  of  it, 
and  that  it  is  not  necessary  that  the  assured  should  favorably  accept 
and  take  away  the  policy,  in  order  to  make  the  delivery  complete." 

2d  S.  R.  H.  of  lids*  cases,  296. 

In  Massachusetts,  policies,  though  not  under  seal,  have,  neverthe- 
less,  ever  been  deemed  instruments  of  a  solenm  nature,  subject  to  most 
of  the  rules  of  evidence  which  govern  in  case  of  specialties,"  and  there 
can  be  no  division  of  opinion  as  to  the  fact  that— if  oral  declarations 
were  allowed  to  vary  or  change  their  terms  and  stipulations,  it  would 
often  happen  that  an  entirely  or  partially  different  contract  would  be 
substituted  to  the  written  one,  and  that  the  parties'  rights  and  their  ob- 
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ligatioDS  would  depend  less  on  the  written  instruments,  than  on  the 
memory  and  understanding  of  those  present  at  the  formation  of  the 
contract;  and — as  remarked  by  the  Chief  Justice  of  the  Supreme  Court 
of  New  Jersey — a  rule  of  law  admitting  such  evidence  would  be  a  re- 
peal of  the  great  primary  rule  that  written  agreements  are  not  to  be 
Taried  or  contradicted  by  parol.     . 

Broom,  vol.  6,  p.  371,  372. 

In  a  case  In  whloh-~at  the  trial — ^the  fact  of  non-payment  of  the 
premium  was  not  denied — the  same  court  said:  "This  policy  of  in- 
surance, executed  by  the  president  and  secretary  of  the  company,  con- 
tains a  formal  acknowledgment  of  the  payment  of  the  premium  in 
question,  and  this  should  prevent  the  defendants  from  averring  or  show- 
ing non-payment  for  the  purpose  of  denying  that  the  contract  ever  had 
any  legal  existence." 

*'The  usual  legal  rule  is  that  a  receipt  is  only  prima  facie  evidence 
of  payment,  and  may  be  explained;  but  this  rule  does  not  apply  when 
the  question  involved  is  not  only  as  to  the  fact  of  payment,  but  as  to 
the  existence  of  rights  springing  out  of  the  contract.  With  a  view  of 
defeating  such  rights  the  party  giving  the  receipt  cannot  contradict  it. 
An  acknowledgment  of  an  act  done,  contained  in  a  written  contract,  and 
which  act  is  requisite  to  put  it  in  force,  is  as  conclusive  against  the 
party  making  it  as  is  any  other  part  of  the  contract ;  it  cannot  be  con- 
tradicted or  varied  by  parol." 

6th  Broom,  p.p.  430.  431. 

In  his  Commentaries,  Chancellor  Kent  said :  "  The  receipt  in  the 
policy  of  the  premium  is  conclusive  evidence  of  payment,  and  binds  the 
insurer,  unless  there  be  fraud  on  the  part  of  the  insured."  Here,  as  no 
fraud  is  alleged,  and  as  the  evidence  received  in  the  lower  court  excludes 
even  the  idea  that  any  deceit  was  resorted  to,  practised  or  intended  by 
the  insured,  the  testimony  contradicting  the  acknowledgment  that  the 
premium  has  been  paid  should  have  been  rejected. 

Kent,  3  vol..  Com.  p.  260.    20  Barb.  471-^19  A.  217. 

Our  own  legislation  expressly  provides,  as  to  contracts  for  the  pay- 
ment of  money,  which  are  not  reduced  to  writing,  that  they  may  be 
proved  by  any  other  competent  evidence;  and — ^as  to  those  which  are 
reduced  to  writing,  that  parol  evidence  shall  not  be  admitted  against  or 
beyond  what  is  contained  in  the  acts,  nor  on  what  may  have  been  said 
before,  or  at  the  time  of  making  them,  or  since. 

C.  C.  2277  (2287)— 2276  (2256>-5  A.  315—12  M.  684-4  A.  441—25  A. 
491. 

In  Knox  vs.  liddell  et  als.  this  court  said  :  *'  It  has  been  urged  that 
the  acts  spoken  of  in  this  article — ^the  last  referred  to  by  us — are  those 
only  which  are  mentioned  in  the  preceding  one,  and  which  relate  to  the 
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transfer  of  immovable  property;  and  the  counsel  has  attempted  further 
to  restrict  the  article  to  authentic  acts.  This  is  contrary  to  the  settled 
jurisprudence  of  the  State." 

5  M.  N.  S.  1—8  M.  N.  S.  200-4  L.  1.  29—6  L.  255—7  K  333-8  L 
290—9  L.  572—10  L.  205.  209—5  R.  110. 

"  Les  deux  mots  contre  et  odtbk  le  contenu  aux  actes  expriment 
exactement  le  princlpe,  qui  revient  k  dire  oeci :  on  ne  peut  ni  contredire 
en  rien  les  ^nonoiations  de  Facte,  ni  rien  ajouter  a  ces  ^nonciations  *  * 
du  moment  qu'on  a  fait  un  6crit,  m^me  dans  le  cas  oi^  I'on  n'etait  pas 
tenu  de  le  faire,  la  loi  ne  permet  pas  aux  parties  de  se  rejeter  dans  les 
difflcult^s  de  la  preuve  tedtimoniale,  comme  si  cet  ecrit  n'existait  p&e. 
*  *  La  pensee  blen  ^vidente  de  la  loi  est  qu'on  ne  sera  pasadmisa 
prouver  les  explications  verbales  qui  ont  pre^cede,  accompagne  ou  suivi 
la  redaction  de  Tecrit,  pour  arriver,  soit  a  restreindre,  soit  a  elargir,  soit 
k  modifier  d'une  mani^re  quelconque  les  mentions  de  cet  ^rit,  qui  doit 
toujours  ^tre  accepts  tel  qu'il  est." 

Marcad^,  toI.  5,  p.p.  104  and  105. 

Thomas  died  within  one  year  from  the  issuance  of  the  policies,  and, 
by  the  delivery  of  his  three  notes,  prepared  at  and  sent  from  the  com- 
pany's office,  had  settled  on  conditions  written  and  accepted  by  the 
company — ^for  every  cent  which — as  a  premium  or  otherwise— was  to  be 
paid  by  him  during  that  year.  The  policies  were  canceled  on  the  com- 
pany's books;  but  that  cancellation,  without  an  actual  return,  or  even  a 
legal  tender  of  the  notes,  was  premature,  unauthorized  and  null.  Whilst 
the  policies  remained  in  the  hands  of  Thomas,  the  notes  in  the  com- 
pany's possession,  as  long  as  the  latter  retained  the  privilege  of  electing 
between  the  dissolution  or  enforcement  of  the  obligation  evidenced  by 
said  notes,  the  contract  which — by  a  proper  course  and  proper  proceed- 
ing— might  have  been  dissolved,  continued  to  subsist    27  A.  113. 

"  It  is  urged — as  remarked  by  the  Supreme  Court  of  New  York— 
that  Mr.  Hathorn  promised  the  agent  to  bring  the  policy  to  the  ofl&ce, 
to  Be  canceled,  when  he  was  to  receive  the  return  premium,  and  the 
agent  so  testified.  Were  this  undisputed,  it  neither  amounted  to  a  valid 
agreement  that  the  policy  should  be  held  and  deemed  canceled,  withoot 
a  return  of  th^  premium,  nor  a  waiver  of  performance  of  the  condition 
on  which  the  right  to  terminate  the  risk  depended." 

55  Barbour,  42,  43—47  111.  516—51  111.  350,  351— 4th  Bigelow's  Cases, 
370. 

Plainti£f  claims  interest  at  the  rate  of  five  per  cent  from  the  4th  of 
September  1872,  and  that  is  from  about  ninety  days  after  the  death  of 
Thomas;  but,  as  it  does  not  appear  that  due  notice  was  given  of  his 
death  to  the  company,  and — as  by  an  express  condition  of  the  policies- 
its  obligation  to  pay  the  amounts  of  insurance  did  not  arise  but  ninety 
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days  after  notice  and  proof  of  the  death  of  the  assured,  no  interest  can 
be  allowed,  except  from  judicial  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that,  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  Mrs.  Julia  Trager, 
as  tutrix  of  the  minor  children  of  the  late  Jefferson  Thomas  and  Caro- 
line E.  Trager,  recover  of  the  Louisiana  Equitable  Life  Insurance  Com- 
pany of  New  Orleans,  the  sum  of  ten  thousand  dollars,  with  interest 
thereon  at  the  rate  of  five  per  cent  per-  annum  from  the  nineteenth  day 
of  February,  eighteen  hundred  and  seventy-four,  and  the  costs  in  both 
courts. 

It  is  further  ordered,  adjudged  and  decreed  that  the  following 
credits  are  allowed  to  said  company — to  wit :  one  for  the  sum  of  two 
hundred  and  forty-two  dollars  and  ten  cents,  with  legal  interest  thereon 
from  the  nineteenth  of  September,  eighteen  hundred  and  seventy-one, 
and  two  for  fifty-six  dollars  each,  with  legal  interest  thereon  from  the 
nineteenth  of  June,  eighteen  hundred  and  sevecty-two. 


It  appearing  that  Mrs.  J.ulia  Trager  is  dead  and  that  Ben  A.  Day 
has  been  appointed  dative  tutor  of  the  minor  children  of  Jefferson 
Thomas  and  Caroline  E.  Trager,  this  case  is  re-opened  as  to  this  matter 
alone,  and  the  decree  thereon  rendered  on  the  13th  of  January  1879 
corrected  so  as  to  read  as  follows,  to  wit : 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  Ben.  A.  Day,  as 
dative  tutor  of  the  minor  children  of  Jefferson  Thomas  and  Caroline  E. 
Trager,  recover  of  the  Louisiana  Equitable  Life  Insurance  Company  of 
New  Orleans,  the  sum  of  ten  thousand  dollars,  with  interest  thereon  at 
the  rate  of  five  per  cent  per  annum  from  the  nineteenth  day  of  February 
eighteen  hundred  and  seventy-four,  and  the  costs  in  both  courts. 

It  is  further  ordered,  adjudged  and  decreed  that  the  following 
credits  are  allowed  to  said  company,  to  wit :  one  for  the  sum  of  two 
hundred  and  forty-two  dollars  and  ten  cents,  with  legal  interest  thereon 
from  the  nineteenth  September  eighteen  hundred  and  seventy-one, 
and  two  for  each  fifty-six  dollars,  with  legal  interest  from  the  (19th) 
nineteenth  of  June  eighteen  hundred  and  seventy-two. 

iBehearicg  refused. 
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No.  7362. 

Citizens'  BAmc  vs.  P.  S.  Wiltz.    Bush  &  Levebt,  Intebyeiiobs  ajsj> 

Third  Opponents. 

The  privileire  and  pledsre  of  the  factor,  or  furnisher  of  supplies,  on  the  erowiiif 
sufirar  cane  crop,  under  the  act  of  1874.  only  covers  that  portion  of  the  crop  irhick 
was,  in  the  ordinary  sense  of  the  words,  to  become  merchantable.  It  does  not 
cover  that  reasonable  portion  of  the  crop  which  is  necessarily  reserved  for  saed 
cane,  or  the  corn  srown  on  the  place,  and  necessary  to  the  production  of  the 
subsequent  crop. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St  Ciiarle& 
Duffel,  J. 

Armand  Fltot  <&  Son  for  plaintiff  and  appellee. 

Breaiix,  Fenner  d  Hall  for  interveners,  appellants. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  Citizens'  Bank,  being  creditors  of  the  defendaoti 
secured  by  mortgage,  seized,  to  enforce  the  payment  of  their  claim,  the 
mortgaged  premises,  a  sugar  plantation  in  the  parish  of  St  Cbarlefli 
Bush  &  Levert,  who  had  made  advances  to  Wiltz  for  the  year  1877,  and 
who  were  secured  by  a  pledge  under  the  act  of  1874,  intervened  and 
claimed  their  privilege  and  pledge  on  certain  sugar  and  molasses,  as 
well  as  on  the  seed  cane,  corn,  and  a  quantity  of  coal  levied  on  along 
with  the  plantation.  They  also  asserted  the  rights  of  various  laborers, 
whom  they  claimed  to  have  paid  with  express  subrogation.  There  were 
several  other  interventions,  which  seem  to  have  been  abandoned,  asthey 
were  not  noticed  by  the  judge  of  the  lower  court  in  rendering  his  judg- 
ment, and  the  controversy  now  before  us  is  limited  to  the  seed  cane, 
corn,  and  coaL  The  evidence  establishes  that  the  quantity  of  seed 
eane  is  normal,  less,  in  fact,  than  in  the  previous  years,  and  that  the 
quantity  of  corn  is  about  what  would  be  required  for  the  necessilies  of 
the  plantation.  Under  this  state  of  facts  the  intervenors  contend  thai 
their  privilege  and  pledge  of  the  crop  covers  the  seed  cane  and  com  for 
the  following  reasons : 

First— Because  their  privilege  under  the  act  of  1874  is  in  the  nature 
of  a  pledge  importing  possession,  and,  being  one  on  the  growing  crop. 
Included  all  the  crop,  even  that  portion  usually  reserved  for  seed  or  for 
the  necessary  conduct  of  the  plantation. 

Second— That  the  fact  of  these  articles  being  immovables  by  desti- 
nation does  not  render  the  privilege  inoperative  because  the  privilege  on 
the  growing  crop  is  one  on  an  immovable. 

Third— That  if  the  seed  cane  and  corn  by  becoming  immovables  by 
destination  are  not  liable  to  the  privilege  and  pledge,  then  they  oonld 
not  so  become  because  forming  part  of  the  growing  crop  they  were  as 


NEW  ORLEANS,  MARCH,  1879.  245 

^— «^^^^^^■l       ■  -■  ■  -I  ■■--■■I.  -■  »i«Bi.PMH.-—  I  ■■  ^— ^i^ 

Citizens'  Bank  vs.  Wiltz. 

«ach  stricken  with  the  privilege  and  therefore  could  not  be  immobilized 
to  the  prejadice  of  the  existing  privilege  and  pledge. 

1.  The  privilege  on  the  "  growing  crop  "  we  think  only  covered  that 
which  in  the  usual  and  ordinary  sense  of  the  words  was  to  become  mer* 
chantable  crop,  and  was  not  intended  to  reach  and  did  not  apply  to  the 
immovables  by  destination  which  were  a  part  of  the  realty,  nor  to  that 
portion  of  the  crop  which  in  the  normal  course  of  things  was  never  to 
become  merchantable  crop,  but  was  intended  to  continue  the  immova- 
bles by  destination  necessary  for  the  continued  production  of  the  realty. 
We  think  the  parties  must  have  contracted  with  reference  to  the  knowA 
and  indispensable  usage  of  keeping  from  each  crop  the  necessary  seed 
to  continue  production,  as  also  the  corn  necessary  to  make  that  produc* 
tlon  possible.  The  terms  of  the  contract  accord  with  this  view  of  the 
intention  of  the  parties.  The  obligation  to  ship  the  crop  Is  expressed 
as  follows :  "  The  entire  crop  of  sugar  and  molasses  and  other  marketa- 
ble products  made,  produced,  and  gathered."  We  do  not  take  the 
words  growing  crop  as  found  in  the  act  of  1874  isolatedly,  but  we  read 
them  with  reference  to  and  in  connection  with  the  laws  in  pari  materia, 
among  which  is  the  provision  of  C  C.  468,  making  certain  designated 
articles  immovables  by  destination,  and  that  of  C.  P.  645,  forbidding  the 
eeizdre  separately  from  the  plantation  of  the  articles  therein  enumerated. 
The  act  of  1874  was  passed  not  only  in  the  interests  of  merchants,  but 
also  in  those  of  agriculture,  and  we  can  not  so  construe  it  as  to  destroy 
the  very  object  of  its  being.  The  record  admits  that  the  seed  cane  and 
oom  had  been  used  from  year  to  year  for  the  purposes  of  making  the 
crops  ;  they  entered  into  the  crop  and  became  as  it  were  a  debt  due  to 
the  realty  to  be  deducted  before  the  fructua  or  crop  was  ascertained. 
.Ftuctiis  non  intelUguntur  nisi  deductue  impensiia  was  the  rule  of  the  Ro- 
man law,  and  long  anterior  to  the  Code  Napoleon,  in  1649,  the  Pari,  of 
Paris  established  the  doctrine  that  the  value  of  seed  must  be  deducted 
before  ascertaining  the  fructus,  or  crop.  Journal  des  Audiences,  tom.  1, 
p.  405. 

2.  If  the  crop  quoad  the  pledge  thereof  under  the  act  of  1874  was 
an  immovable,  it  would  be  destructive  of  the  very  objects  of  the  act,  it 
would  render  the  pledge  c»f  the  crop  impossible,  for  if  the  crop  was  an 
inseparable  part  of  the  realty  possession  of  the  latter  would  be  neces- 
sary to  that  of  the  former ;  but  such  is  not  the  case.  True,  by  article 
465  C.  G.  it  is  provided  that  "  standing  crops  and  the  fruits  of  trees  not 
gathered  and  trees  before  they  are  cut  down  are  likewise  immovable  and 
are  considered  as  part  of  the  land  to  which  they  are  attached ;"  but  the 
immovability  provided  for  is  only  one  i/i  abatracto  and  without  reference 
to  rights  on  or  to  the  crop  acquired  by  other  than  the  owners  of  the  prop- 
erty to  which  the  crop  was  attached.  The  immovability  of  a  growing  crop 
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is  in  the  order  of  thiogs  temporary,  for  the  crop  passee  from  the  state  of  a 
growing  to  that  of  a  gathered  one,  from  an  immovable  to  a  movable; 
The  existence  of  a  right  on  the  growing  crop  is  a  mobilization  by  antici- 
pation, a  gathering  as  it  were  in  advance,  rendering  the  crop  movable 
quoad  the  right  acquired  thereon.  The  provision  of  our  Code  is  iden- 
tical with  the  Napoleon  Code,  520,  and  we  may  therefore  obtain  light  by 
an  examination  of  the  jurisprudence  of  France.  When  article  520, C 
N.,  was  reported  by  its  authors  to  the  Council  of  State  it  contained  a 
proviso  allowing  the  seizure  of  growing  crops  separately  from  the  land, 
which  was  stridden  out  on  the  ground  that  the  immobilizatioii  referred 
to  in  the  article  was  an  abstract  one,  having  no  reference  to  rights  of 
creditors  or  to  rights  acquired  on  or  to  the  growing  crop  which  could  be 
mobilized  by  anticipation.  Fenet,  Discussion,  Motif,  vol  11,  p.  10, 11, 11 
This  opinion,  expressed  and  acted  on  by  the  compilers,  has  been  adopted 
by  the  commentators  :  "  Enfin,  dans  le  cas  mdme  d'lnherenee  parfaite 
et  perpetuelle  au  sol  les  produits  peuvent  se  trouve  meuble  dans  hb 
certain  cas.  Ainsi,  quand  des  grains,  fruits,  ou  bois  sont  vendus  separ^ 
ment  du  sol,  c'est  la  une  vente  de  meubles,  et  Tacheteur  n*a  qu'un  droit 
mobilier.  Ces  objets,  en  effet,  ne  sont  vendus  que  comme  prodoits^ 
oomme  choses  distlnctes  du  sol,  et  tant  que  devant  ^tre  separes  de  loi, 
dans  la  r^alite  ils  sont  immeubles,  mais  ils  sont  cependant  vendue 
comme  meubles ;  I'acheteur  achete  des  choses  encore  immeubles,  mais 
sous  la  condition  et  avec  le  pouvoir  de  les  mobiliser."  Marcade,  vol.  il 
p.  338.  Our  own  jurisprudence  recognizes  the  possible  mobilization  of  a 
growing  crop.  Poche  vs.  Bodin,  28  A.  762 ;  Sandell  vs.  Douglass,  27  A 
629.  The  pledge,  then,  of  the  growing  crop  was  an  anticipation  of  the 
mobilization  of  that  which  was  to  become  movable,  and  not  of  the  im- 
movables by  destination  attached  to  the  realty  for  its  perpetual  use  and 
production. 

3.  The  pledge  on  the  growing  crop,  which  was  pro  hac  vice  a  mova- 
able,  did  not  prevent  the  immobilization  of  the  seed  cane  and  corn,  be- 
cause their  fictitious  character  of  immovability  had  come  into  existence 
before  the  consentiog  of  the  pledge  of  the  growing  crop.  As  we  have 
seen,  the  plantation  had  from  year  to  year  produced  seed  and  crop 
therefrom;  had  produced  corn  in  like  manner.  The  character  of  im- 
movability of  seed  was  not  lost  by  the  mere  use  of  the  seed  to  produce 
crop  and  hence  to  reproduce  itself ;  nor  was  the  immovability  of  the 
corn  necessary  for  the  cultivation  of  the  crop  destroyed  by  the  use  of 
the  corn  for  its  own  reproduction.  The  reproduction  was  not  an  act  of 
new  immobilization,  but  the  continuation  of  one  previously  made.  The 
rule  is  thus  stated  by  Laporte  in  his  Pandects  Fran^aises  in  commenting 
on  C.  N.  524,  similar  in  most  respects  to  our  own :  "  We  must  undeiBtand 
by  seed    *    *    *    *    those  destined  to  sow  the  ground,  which  resaltB 
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from  the  word  sowing,  used  by  the  law.  That  which  is  in  excess  of  the 
quantity  necessary  for  planting  will  be  ordinary  grain  not  covered  by 
the  legal  fiction,  and  will  therefore  keep  its  real  nature  of  a  movable. 
Thus  this  immovable  renews  itself  yearly  and  lasts  until  the  seed  is  in 
the  earth.  We  perceive  that  the  fiction  is  established  in  the  interest  of 
agriculture,  to  prevent  the  farmer  or  proprietor  from  being  deprived, 
either  by  a  seizure  or  in  any  other  way,  of  the  seed  required  to  plant 
his  fields."    Vol.  v.  p.  57,  No.  41;  Du  ran  ton,  vol.  ii.  p.  230,  Nos.  57  and  58. 

« 

The  judge  of  the  lower  court  concluded  that  the  coal  was  not  an 
immovable  by  destination,  and  as  the  crop  had  been  manufactured  we 
think  he  was  correct.  He  rejected  the  claim  of  Bush  &  Levert  to  the 
seed  cane  and  corn,  in  which  conclusion  we  equally  agree. 

The  judgment  is  affirmed. 


No.  6472. 
JosEPHiN'E  Howell  et  al.  vs.  Charlotte  Cronan  et  al. 

When  a  decree  dissolving:  an  injunction  with  dama«:eB  does  n^t  expressly  oon- 
demn  the  surety  on  the  injunction,  a  separate  suit  may  be  institute<l  on  the 
Injunctionbondby  the  defendants  in  injunction,  to  recover  of  the  surety  the 
amount  of  the  damaj^es. 

An  action  on  an  injunction  bond  to  reoover  damages  allowed  on  the  dissolution  of 
the  injanotion  is  only  prescribed  by  ten  years  from  the  date  of  the  bond.  The 
prescription  of  the  judgment  which  was  enjoined  can  not  affect  the  judgment 
in  the  injunction  case  wherein  the  bond  was  sriven. 

APPEA.L  from  the  Fourth  District  Court,  parish  of  Orleans.  Campbell, 
J. 

Plaintiffs  unrepresented. 

Hornor  &  Benedict  for  defendants  and  appellants. 

The  opinion  of  the  court  vas  delivered  by 

Maknino,  C.  J.  Oliver  Dubois  obtained  a  judgment  in  1865  against 
William  Mish.  In  1868,  Mish's  heir  brought  suit  to  annul  that  judgment, 
and  injoined  its  execution,  giving  bond  for  five  thousand  dollars,  with 
Denis  Cronan  as  one  of  the  sureties  thereto,  and  judgment  of  nullity 
was  rendered  in  the  lower  court.  On  appeal  to  this  court,  that  judgment 
was  reversed,  and  the  injunction  was  dissolved  with  ten  per  centum 
damages.  The  amount  of  the  original  judgment,  principal  and  interest, 
was  822,499.00. 

The  plaintiffs  are  Dubois'  heirs.  The  defendants  are  Cronan's 
widow  in  community  and  his  daughter  and  sole  heir.  The  object  of  this 
suit  is  to  reoover  of  the  defendants  two  thousand  two  hundred  and 
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forty-nine  90-100  dollars,  being  ten  per  centum  of  the  in  joined  judgment, 
which  the  widow  and  heir  of  Cronan  are  liable  for,  as  is  alleged,  because 
of  his  suretyship  to  the  injunction  bond. 

The  decree  of  this  court,  rendered  in  the  case  above  mentioned,  is 
in  these  words ; 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  annulled,  and  that  there  be  jadgmentin 
favour  of  the  defendants,  rejecting  the  plaintifiCB'  demand,  and  dissolving 
the  injunction  with  ten  per  centum  on  the  amount  of  the  judgment  us 
general  damages. 

There  is  no  judgment  here  in  express  words  condemning  the  surety 
to  pay  damages,  and  the  defendants  insist  that  since  he  is  not  indaded 
in  the  decree,  he  cannot  be  held  condemned  by  implication,  and  is  there- 
fore not  liable  in  the  present  action.  The  mistake  is,  in  supposing  that 
this  suit  is  based  on  that  decree.  The  suit  is  on  the  injunction  bond, 
and  the  omission  to  include  him  in  that  decree  necessitated  the  presoit 
supplemental  suit.  Otherwise,  if  he  had  been  condemned  to  pay  dama- 
ges by  that  decree  along  with  the  principal,  execution  could  have  issued 
against  him  upon  it.  The  defendants'  counsel  inform  us  (for  there  is  no 
appearance  in  this  case  for  the  plaintiffs)  that  it  was  urged  in  the  lower 
court  on  behalf  of  the  plaintiffs,  that  the  decree  is  to  all  intents  and 
purposes  a  judgment  against  the  surety,  inasmuch  as  the  law  declares 
that  on  the  trial  of  ao  injunction,  the  surety  shall  be  considered  a  party 
plaintiff  in  the  suit,  and  in  case  the  injunction  be  dissolved,  the  court  in 
the  same  judgment  shall  condemn  the  plaintiff  and  the  surety,  jointly 
and  severally, ,  to  pay  the  defendant  interest  and  damages.  But  the 
court  did  not  comply  with  this  mandate.  If  it  had,  this  suit  would  have 
been  unnecessary.  That  the  principal  in  an  injunction  bond  is  some- 
times condemned  in  damages,  and  the  surety  not,  is  apparent  from  the 
rule  that  in  the  latter  case  he  may  be  also  surety  on  the  appeal  bond, 
Leeds  v.  Yeatman,  12  La.  383,  and  from  the  fact  that  when  not  expressly 
condemned  in  the  lower  court,  its  judgment  may  be  amended  in  this 
court  so  as  to  include  him.    Mora  v.  Avery,  22  Annual,  417. 

Prescription  is  pleaded.  The  injunction  bond  is  dated  October  20, 
1868.  The  citation  in  this  suit  was  served  December  20, 1875.  Tea 
years  had  not  elapsed.  The  defendants  however  seek  to  apply  it  in  an- 
other way.  The  original  judgment  was  rendered  June  17,  1865,  and 
never  having  been  revived,  was  prescribed  on  the  same  day  of  1875,  dx 
months  before  citation  of  the  present  action.  We  cannot  perceive  how 
the  extinction  of  the  original  judgment  by  prescription  affects  the  jndg* 
ment  in  the  injunction  case,  wherein  the  bond  was  given,  and  its  date  we 
have  seen  was  in  1868. 

By  the  statement  of  facts,  signed  by  the  counsel  of  all  parties,  we 
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find  that  the  injoined  judgment  bad  been  reduced  to  $6,971.68  principal, 
before  the  rendition  of  the  decree  by  this  court,  and  that  a  further  pay- 
ment of  $1,897.20  was  made  afterwards,  so  that  the  balance  due  was 
^11,488.34,  principal  and  interest  The  plaintifEs  are  entitled  to  judgment 
for  ten  per  centum  of  that  sum.    Therefore 

It  is  ordered  and  decreed  thatvthe  judgment  of  the  lower  court  is 
amended  by  reducing  the  sum  named  therein  to  eleven  hundred  and 
forty-eight  dollars  and  eighty-three  cents,  and  that  the  plaintifb  pay 
<!osts  of  appeal. 


No.  7215. 
The  State  vs.  Peter  Davis. 


Where  an  acoused  under  one  verdiot  of  condemnation,  is  twice  sentenced  by  the 
oourt  to  two  punishments,  to  be  ipflicted  at  different  places,  and  of  different 
duration,  the  last  sentence  is  null  and  void. 

A  PPEAL  from  the  First  District  Court,  parish  of  Orleans.    Abell,  J. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Maknino,  C.  J.  The  defendant  was  convicted  of  an  assault  upon 
one  William  Reiss  by  wilfully  shooting  at  him.  There  is  neither  any 
assignment  of  error,  nor  bill  of  exception,  in  the  record,  nor  any  brief  on 
either  side. 

On  examination  of  the  record,  we  find  that  on  July  19, 1878,  the 
prisoner  was  brought  into  court  to  receive  sentence,  and  he  was  then 
condemned  to  seven  months  imprisonment  in  the  parish  prison. 

Five  days  afterwards,  on  July  24,  1878,  the  same  prisoner  was 
brought  into  court  to  receive  sentence  upon  the  same  verdict,  and  he 
was  condemned  to  six  nrionths  confinement  in  the  Penitentiary. 

The  counsel  for  the  prisoner  in  the  lower  court  abandoned  him  after 
taking  the  appeal,  and  apparently  has  not  discovered  that  his  client  was 
twice  sentenced  to  two  punishments,  to  be  inflicted  at  different  places, 
and  of  different  duration. 

The  last  sentence  is  null,  and  the  judgment  inflicting  it  is  void.  The 
prisoner  was  already  under  sentence,  for  the  same  offence,  by  the  court 
which  had  first  condemned  him. 

The  first  judgment  is  not  appealable,  and  therefore  the  appeal  must 
be  dismissed,  and  it  is  so  ordered. 
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No.  7163. 
Louisiana  Levee  Company  vs.  the  State  of  Louisiana. 

The  claim  which  the  Louisiana  Levee  Company  has  for  work  done  in  oonstruetiBx. 

maintaining  and  repairing  levees,  under  the  act  No.  4  of  the  Lef^isJature  of  iSTi 

and  subsequent  acts  amendatory  thereof,  is  a  debt,  not  aipainst  the  State  o! 

Louisiana,  but  against  and  payable  out  of  the  fund  created  by  said  act  No.  i. 

and  known  as  the  "levee  construction  fund,"  which  fund  is  composed  of  taxet 

assessed  for  levee  purposes. 
A  party  who  formally  declares  in  his  pleadin;?8  that  he  has  a  certain  claim  doe  br 

and  exigible  against  a  certain  fiscal  fand,  and  that  alone,  and  provokes  a  jodi- 

ci&l  decree  affirming  his  claim,  will  not  be  heard,  in  a  subseauent  suit,  to  atk 

that  the  State  ba  adpud;;ed  the  debtor  of  his  claim , 
The  act  of  the  Legislature.  No.  139,  extra  session  of  1877.  authorizing  plalntilfeto 

bring  this  suit,  does  not  give  them  any  rights  or  claims  against  the  State  b<r 

previously  possessed  by  them,  and  by  suing  under  that  act  they  are  condaded 

by  its  terms. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe^ 

ThoB.  Gilmore  dt  Sons  for  plaiDtiffs  and  appellants. 

Jas,  C.  Egan,  Assistant  Attorney  General,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  plaintiff  by  section  four  of  act  No.  139  of  the  extra 
session  of  1877  (acts  of  1877,  p.  210)  was  authorized  to  bring  suit  agaiost 
the  State  of  Louisiana  for  any  cause  of  action  it  might  have  against  the 
State  growing  out  of  the  construction,  maintenance,  or  repairs  of  any 
levees,  constructed,  maintained,  or  repaired  by  said  company,  and  in  coo- 
sequence  thereof  instituted  the  present  action,  alleging  the  following 
sums  to  be  due  by  the  State  : 

Balance  due  up  to  first  of  October,  1873 81,004,745  62 

Balance  up  to  January  25. 1877 588,442  27 

Due  for  work  done  in  advance  of  taxes  of  1877,  collectible 
in  1878 115,124  00 

Total «1,708.311  89 

The  State,  after  excepting  that  the  petition  disclosed  no  cause  of 
action,  answered  in  substance  as  follows: 

First — By  a  general  denial. 

Second — That  the  plaintiffs  had  no  claim  whatever  a^rainst  the  State, 
that  whatever  might  be  the  amount  in  arrears  for  the  maintenance,  con- 
struction, and  repairs  of  levees,  such  sum  was  not  a  debt  against  the 
State,  but  simply  a  claim  against  the  fund  resulting  from  the  taxation 
levied  under  the  Levee  Company  laws;  that  even  if  the  claim  of  the 
company  was  one  against  the  State,  the  company  was  estopped  from  so 
contending  because  of  its  pleadings  and  the  judgment  in  consequence 
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thereon  in  the  case  of  the  State  ex  rel.  Louisiana  Levee  Company  vs. 
Clinton,  Auditor. 

Third — That  if  the  laws  creating  the  Levee  Company  and  those 
passed  in  furtherance  of  its  being  created  a  debt  against  the  State  they 
were  null  and  void  and  of  no  effect,  because  at  the  time  of  the  passage 
of  these  laws  the  constitution  prohibited  the  contracting  of  any  debt 
exceeding  the  sum  of  925,000,000,  which  limit  had  then  been  reached. 

The  lower  court  came  to  the  conclusion  that  the  plaintiff  had  no 
claim  against  the  State  and  dismissed  the  suit. 

The  matters  in  contest  embrace  a  wide  inquiry,  but  may  be  deter- 
mined, we  think,  by  answering  the  following  questions : 

First— What  amount,  if  any,  is  due  the  plaintiff?  Whether  it  is  a 
'debt  against  the  State,  or  simply  a  debt  iigainst  the  fund  created  by  the 
taxes  hitherto  levied  or  to  be  hereafter  collected  from  those  already 
levied  in  support  of  the  Levee  Company. 

Second — It  any  sum  be  due,  is  it  a  debt  due  by  the  State  or  simply 
a  claim  against  the  taxes  as  collected  under  the  Levee  Company  acts  ? 

Third — ^If  only  a  claim  against  the  taxes  as  collected,  ought  the 
plaintiff's  suit,  under  the  terms  of  the  act  of  1877  authorizing  it,  to  be 
dismissed  ? 

First — Before  the  trial  of  the  cause  below,  by  consent  of  both  par- 
ties, auditors  were  appointed  who  reported  as  follows: 

Amount  chargeable  first  of  October,  1873 $2,168,045  62 

Amount  paid  out  of  the  taxes  of  1871  and  1872 1,158,096  67 

Balance $1,009,096  67 

Amount  chargeable  from  the  first  of  October,  1873,  to  June 

25,  1877 1,804,433  54 

Amount  paid  out  of  the  taxes  from  October  1, 1873,  to  June 

25,  1877 1,224,101  05 

Balance $580,332  49 

Amount  ot  work  done  in  advance  against  the  taxes  of  1877, 

collectible  in  1878 $115,124  00 

Total $1,704,553  16 

The  report  of  the  auditors  was  not  homologated,  but  was  referred 
to  be  disposed  of  with  the  merits  of  the  action.  The  sums,  however, 
are  now  admitted  to  be  correct,  and  the  question  to  be  determined  is, 
has  the  plaintiff  a  claim  against  the  State  for  the  amount,  or  is  the 
amount  simply  payable  out  of  the  taxes  hitherto  levied  for  levee  pur- 
poses as  they  are  collected  ? 

Second — The  solution  of  this  inquiry  involves  the  examination  of 
the  various  enactments  in  favor  of  the  Levee  Company.  By  act  No.  4  of 
1874  the  Levee  Company  was  created.    The  act  was  entitled  "  An  Act 


252  SUPREME  COURT  OF  LOUISIANA, 

Looisiana  Levee  Oompany  vs.  State  of  Loaisiana. 

relative  to  the  Louisiana  Levee  Company,  a  corporation  organised  oodv 
the  general  laws  of  the  State,  constituting  it  a  body  politic  and  corpo- 
rate, with  certain  powers,  privileges,  and  franchises,  and  contraetiif 
with  said  corporation  for  the  construction,  maintenance,  and  repain  d 
certain  levees,  and  providing  for  the  compensation  therefor."  After 
ratifying  the  notarial  charter  by  which  the  company  had  taken  being,  tk« 
second  section  of  this  act  provided  as  follows : 

'*  Seo.  2.  That  for  the  purposes  of  providing  and  maintaining  proper 
and  efficient  levees  throughout  all  portions  of  the  State  watered  by  the 
Mississippi  and  the  rivers  and  streams  and  bayous  running  into  aad 
from  the  same,  and  protecting  the  inhabitants  from  inundation,  the  State 
of  Louisiana  contracts  and  agrees  with  said  Louisiana  Levee  Company 
in  terms  as  follows  : 

The  first  paragraph  of  this  section  creates  a  board  of  engineers  or 
commissioners  with  power  to  fix  the  dimensions  and  worlc  to  be  dtmt. 

The  second  paragraph  is  as  follows : 
"  That  the  said  Louisiana  Levee  Company  for  and  in  consideratioD  of 
the  compensation,  benefits,  and  rights  and  powers  herein  stated  ^lail 
take  charge  of,  manage,  control,  construct,  repair,  and  keep  in  repair 
all  the  levees  in  this  State  on  the  Mississippi  river,  its  tributaries  and 
outlets,  and  such  levees  in  the  State  of  Arkansas  as  may  be  neceseaiy  to 
protect  any  of  the  lands  of  the  State  from  overflow  by  the  waters  of  the 
Mississippi  or  the  Arkansas  rivers." 

The  third  paragraph  gave  the  corporation  the  management  and 
control  of  these  levees. 

The  fourth  provided  that  "  the  said  corporation  shall  within  sixty 
days  from  the  receipt  of  the  report  of  said  commission  commence  the  con- 
struction of  said  levees,  and  shall  thereafter  construct  not  less  tbaa 
three  million  yards  per  year  until  the  said  levee  shall  be  completed  ac> 
cording  to  the  standard  required  by  the  report  of  said  commission.'* 

The  fifth  paragraph  made  the  corporation  responsible  for  damage! 
to  persons  injured  by  their  neglect  or  failure  to  do  their  required  worlc. 

The  sixth  provided  as  follows :  **  That  within  thirty  days  after  the 
receipt  of  the  report  of  said  commission  the  Governor  of  the  State  shall 
cause  an  estimate  to  be  made  of  the  cost  of  constructing  or  building  said 
levees  according  to  the  standard  required  by  the  said  report,  said  esti* 
mate  to  be  made  at  the  rate  of  sixty  cents  per  cubic  yard  of  said  work; 
to  transmit  said  estimate  to  the  Auditor  of  the  State ;  and  said  Auditor 
shall  thereupon  apportion  the  sum  total  of  the  estimated  cost  of  said 
work  among  the  several  parishes  according  to  the  assessment  rolls  of 
the  State,  and  shall  annually  thereafter  for  a  period  of  twenty-one  years 
cause  to  be  collected  ten  per  centum  of  the  sum  of  said  estimates ;  pro- 
vided, however,  that  until  said  estimate  is  made  as  provided  in  thSa 
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ariiole  the  Auditor  of  the  State  shall  levy  and  collect  annually  in  lieu  of 
said  ten  per  cent  of  aaid  eetiinate  two  mills  upon  the  dollar  of  the 
assessed  value  of  the  taxable  property  of  the  State.  The  said  ten  per 
oentum  of  the  sum  of  said  estimate,  or  said  taxes  in  lieu  thereof,  shall 
be  collected  at  the  same  time  and  in  the  same  manner  and  by  the  same 
officer  as  the  ordinary  taxes  of  the  State  are  collected.  Said  ten  per 
centum,  or  said  taxes  in  lieu  thereof,  when  collected  shall  be  paid  over 
to  the  Treasurer  of  the  State  and  shall  be  set  apart  as  a  special  fund  ta 
be  known  as  the  '  Levee  Construction  Fund/  which  shall  not  be  used 
for  any  other  purpose  than  as  compensation  to  said  Louisiana  Leve& 
Ck>mpany,  and  said  fund  shall  be  paid  on  the  order  of  the  president  of 
aaid  company  to  the  treasurer  thereof." 

Paragraph  seven,  That  the  Auditor  of  the  State  shall  cause  to  be 
asseesod  and  collected  annually  for  the  period  of  twenty-one  years  from 
and  after  the  passage  of  this  act  two-tenths  of  one  per  cent  upon  the 
assessed  value  of  the  taxable  property  within  the  State,  to  be  set  apart 
and  be  Icnown  as  the  Levee  Bepair  Fund,  which  said  fund  shall  be  col- 
lected at  the  same  time  and  in  the  same  manner  and  by  the  same  officers 
as  the  ordinary  taxes  of  the  State. 

Paragraph  eight  gave  to  the  company  the  power  to  mortgage  or 
assign  the  taxes  to  be  collected  for  its  benefit. 

Paragraph  nine  provided  "That  whereas  no  taxes  as  provided 
herein  can  be  levied  and  collected  during  the  year  1871,  the  Governor  of 
the  State  is  hereby  authorized  and  required  to  issue  the  bonds  of  the 
State  to  the  company  to  the  amount  of  one  million  dollars." 

This  act  was  amended  by  act  No.  27  of  the  same  year,  ratifying  and 
oonflrming  the  contract  between  the  Louisiana  Levee  Company  and  the 
Governor  of  the  State  of  Louisiana.  This  act  amended  by  providing 
that  the  commission  to  be  appointed  shall  be  required  to  limit  the 
anaount  of  levees  to  be  constructed  and  repaired  as  required  by  their 
report  so  that  they  shall  not  exceed  one  million  five  hundred  thousand 
cubic  yards,  nor  the  total  amount  collected  for  the  construction  fund  ever 
exceed  nine  hundred  thousand  dollars  annually.  Acts  of  1871,  pp.  29 
and  64.  These  enactments  were  modified  by  act  No.  43  of  1873,  the 
main  change  being  the  reduction  of  the  compensation  to  be  paid  from 
sixty  cents  to  fifty  cents  per  cubic  yard,  with  the  following  provision  : 
That  the  Auditor  shall  annually  levy  and  cause  to  be  collected  in  the 
same  manner  and  by  the  same  officer  as  the  ordinary  taxes  of  the  State 
are  collected  a  sum  sufficient  to  cover  the  cost  of  all  levees  required  to 
be  built  by  the  Commission  of  Engineers  in  their  annual  report,  with 
twenty  per  cent  additional. 

Said  taxes  when  collected  shall  be  paid  over  to  the  Treasurer  of  the 
State,  and  shall  be  set  apart  as  a  special  fund  to  be  known  as  the  Levee- 
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Construction  Fund,  which  shall  not  be  used  for  any  other  purpoee  thu 
as  compensation  to  said  Louisiana  Levee  Company,  and  the  said  fund 
shall  be  paid  on  the  order  of  the  president  of  said  company  to  the 
treasurer  thereof  ;  provided,  however,  that  any  surplus  moneys  derired 
from  the  taxes  collected  in  any  year  shall  be  placed  to  the  credit  of  said 
fund  for  the  year  next  succeeding  ;  and  provided,  further,  that  all  levees 
constructed  by  the  said  company  before  the  first  day  of  October,  1873, 
shall  be  paid  for  by  the  State  at  the  rate  of  sixty  cents  per  cubic  yard, 
**  as  the  existing  contract  and  laws  provide." 

By  the  Funding  Act  of  1874,  being  act  No.  3  of  1874,  the  levee  tax 
was  reduced  to  three  mills,  and  in  the  same  year  an  act  entitled  an  act 
providing  for  the  acceptance  by  the  Louisiana  Levee  Company  of  a  redoe- 
tion  of  the  rate  of  certain  taxes  to  be  collected  as  compensation  to  said 
company  from  four  mills  to  three  mills,  and  in. consideration  of  said  re- 
duction relieving  said  company  from  liability  for  damages  in  certain  cases. 
This  act  stipulated  that  upon  the  acceptance  by  the  Levee  Company  of 
the  reduction  of  taxation,  made  in  the  Funding  Act,  the  clause  in  the 
original  grant  making  them  liable  for  damages  shall  be  repealed.  Sach 
is  the  legislation  under  which  the  Levee  Company  took  its  being  and 
exercised  its  functions,  except  the  act  of  1875,  which  we  shall  hereafter 
notice. 

Did  these  acts  give  to  the  company  a  claim  against  the  State  ?  We 
think  not.  They  point  out  what  the  compensation  of  the  company  »to 
be ;  make  it  result  from  taxation,  and  in  no  manner,  even  by  implication, 
point  to  a  responsibility  on  the  part  of  the  State  over  and  above  the 
amount  of  taxation  to  be  levied.  The  Vc^ry  title  of  the  original  act  indi> 
cates  that  the  compensation  provided  by  the  act  is  the  compensation  to 
which  the  company  was  entitled.  The  very  clause  creating  the  contracts 
provides,  as  we  have  seen,  that  the  said  Louisiana  Levee  Company  for 
and  in  consideration  of  the  compensation  "hereinafter  set,"  etc.,  etc 
These  laws  forbid  the  idea  that  the  taxes  were  to  become  the  property  of 
the  State,  for  they  delegate  to  the  Levee  Company  the  right  to  mortgafe 
them  by  anticipation.  They  are  made  payable  after  collection,  not  as 
ordinary  State  taxation,  upon  the  warrant  of  the  proper  State  offioer^ 
but  directly  to  the  Lovee  Company. 

What  are  the  reasons  given  for  the  contrary  view  of  these  various  stat- 
utes ?  We  are  told  that  the  original  act  provided  for  the  issue  of  bonds, 
and  thereby  creates  a  fair  inference  that  the  State  was  to  be  liable  for  the 
work.  We  think,  on  the  contrary,  the  provision  authorizing  the  issuance 
of  the  bonds  is  the  very  strongest  light  by  which  to  read  the  intention  of 
making  the  taxes  the  compensation,  where  bonds  were  not  provided  for. 
In  fact,  the  inevitable  conclusion  from  the  language  of  the  statute  is 
that  the  bonds  were  intended  to  cover  only  the  period  where  there  was 
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to  be  DO  taxation.  It  Is  said  that  the  amendatory  act  of  1874  points  to 
the  liability  of  the  State.  This  claim  results  from  the  language  of  sec.  6, 
which  we  have  already  quoted,  and  is  predicated  on  the  following :  "And 
provided,  further,  that  all  levees  constructed  before  the  first  day  of  Oc- 
tober, 1873,  shall  be  paid  by  the  State  at  the  rate  of  sixty  cents  per  cubic 
yard,  as  the  existing  contract  and  laws  prQvide"  This  provision  admitted 
DO  liability  on  the  part  of  the  State.  The  section  reduced  the  compen- 
sation from  sixty  to  fifty  cents,  and  the  language  quoted  was  simply  a 
reservation  of  the  rights  of  the  company  to  be  paid  at  the  rate  of  sixty 
cents  for  levees  constructed  during  the  period  when  the  law  allowed  sixty 
cents.  The  words  "'shall  be  paid  by  the  State"  were  qualified  by  the 
words  "  as  the  existing  contract  and  laws  provide,"  and  clearly  pointed 
to  the  payment  in  the  manner  directed  by  the  original  law,  without  any 
additional  guarantee  or  source  of  revenue. 

That  original  law  made  the  taxes  the  means  of  payment,  and  such 
was  the  construction  given  to  these  laws,  or,  at  all  events,  to  those  per- 
tinent to  the  present  controversy,  by  our  predecessors.  In  State  ex  rel. 
Louisiana  Levee  Company  vs.  Charles  Clinton,  Auditor,  this  court 
through  the  organship  of  Mr.  Justice  Morgan  said  : 

*' We  do  not  see  in  what  manner  the  amendment  of  the  constitution 
of  the  State  which  limits  the  State  debt  to  twenty-five  millions  is  violat- 
ive of  the  law  creating  the  Levee  Company.  The  State  has  created  no 
debt  in  their  favor.  It  has  assumed  no  responsibility  on  their  account. 
It  is  not  paid  or  to  be  paid  out  of  the  funds  of  the  treasury  proper.  The 
State  incorporated  the  company,  giving  it  certain  rights  and  privileges, 
and  imposing  heavy  burdens  upon  it,  at  the  same  time  it  contracted 
with  the  company  with  regard  to  a  work  of  great  public  utility,  secured 
the  company  by  imposing  a  general  taxation  upon  all  property  and  made 
it  the  duty  of  the  tax  collectors  to  collect  the  same  and  deposit  the  sums 
collected  in  the  treasury.  But  it  provided  at  the  same  time  that  the 
moneys  so  collected  should  be  placed  to  the  credit  of  a  certain  fund  to  be 
drawn  upon  by  the  ofiQcors  of  the  company.  But  this  does  not  create 
a  liability  on  the  part  of  the  State.  The  State  does  not  pay ;  its  bonds 
are  not  out,  nor  any  one  its  creditor ;  nor  can  they  be  its  creditor  for  any 
sum  contracted  by  the  Levee  Company."    25  A.  401. 

This  adjudication  was  provoked  by  the  Levee  Company  itself;  was 
rendered  at  its  instance  in  a  suit  to  which  it  was  a  party.  The  company 
was  therein  claiming  the  amount  of  the  taxes  in  the  treasury,  and  the 
payment  was  resisted  on  the  ground  that  the  Levee  Company  laws  cre- 
ated a  debt  and  hence  violated  the  constitution.  The  company  in  re- 
sponse contended  that  their  act  created  no  claim  against  the  State,  but 
simply  a  claim  to  the  taxes,  and  their  pretensions  were  sustained. 

This  view  was  re-afflrmed  in  State  vs.  Maginnis,  26  A.  559.    It  is 
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now  urged  by  the  oompany  that  this  oonstructioD  was  erroneous ;  bal  a& 
we  have  seen  it  was  a  decision  provoked  by  themselves,  rendered  on  their 
own  construction  of  the  contract ;  and,  whether  or  not  it  Buffices  tc 
create  an  estoppel,  we  are  clear  that  it  points  to  the  contemporaneoiift 
construction  given  to  the  acts  not  only  by  the  company  themselves,  boi 
by  the  court  to  whom  they  submitted  it  for  adjudication,  and  as  socli 
it  falls  directly  withhi  the  domain  of  stare  decisis.  This  interpretatton, 
which  is  now  strenuously  attacked,  was  not  only  provoked  by  the 
plaintiff  but  was  made  the  basis  of  action  by  the  General  Assembly,  for 
when  in  1874,  in  the  act  providing  for  an  acceptance  by  the  oompany  of 
the  reduction  of  taxation,  the  taxes  were  spoken  of  as  oompensatloB, 
this  language  is  to  be  considered  as  having  been  used  with  reference  to 
the  previous  construction  which  it  had  received.  Could  we  overlook 
these  overwhelming  conclusions,  we  would  gravely  hesitate  before  de- 
claring that  the  enactments  under  review  created  a  debt  against  the 
State,  for  we  would  be  then  obliged  to  recognize  their  nullity.  When 
the  act  of  1871  was  passed  the  constitution  limited  the  debt  to  tweoty- 
five  millions  of  dollars,  and  that  limit  was  then  reached.  State  ex  reL 
Solomon  &  Simpson  vs.  Gr&ham,  Auditor,  23  A.  404. 

If,  then,  the  Levee  Company  acts  created  a  dtebt,  that  debt  would  be 
unconstitutional,  and  we  would  be  compelled  to  reject  the  whole  amount 
Some  claim  is  made  in  this  instance  as  to  the  erroneousness  of  the  dec- 
larations of  the  amount  of  State  debt  made  in  the  referred-to  case;  bat 
we  will  not  re-examine  it,  and  if  we  did  we  could  reach  no  other  conda- 
sion.  In  the  suit  to  which  we  have  already  referred  the  Levee  Company 
by  their  counsel  expressly  admitted  that  the  limit  of  the  debt  had  been 
reached,  for  the  purpose  of  taking  their  claim  out  of  the  grasp  of  the 
constitutional  limitation,  and  we  can  look  with  little  favor  upon  tbdr 
attempt  now  to  reverse  the  concluded  jurisprudence  to  which  they  have 
by  judicial  admission  given  adherence. 

We  are  told  that  the  Supreme  Court  of  the  United  States  has  given 
a  contrary  construction  to  the  Levee  Company  laws,  and  the  case  relied 
on  is  that  of  the  Board  of  Liquidation  vs.  McComb,  2  Otto,  536.  If  the 
claim  were  true  it  would  not  command  our  attention,  because  at  the  date 
of  the  rendition  of  the  judgment  of  the  Supreme  Court  of  the  United 
States  this  court  had  not  only  declared  that  the  Levee  Company  acts 
created  no  debt,  but  that  if  it  did  they  would  have  been  violative  of  the 
State  constitution,  because  at  the  date  of  their  passage  the  twenty-five- 
million-dollar  limit  was  already  attained.  If,  then,  the  construction 
given  to  the  opinion  of  the  Supreme  Court  of  the  United  States  were 
correct  we  should  have  to  conclude  that  that  high  tribunal  had  disre- 
garded the  construction  given  to  a  State  statute  by  the  highest  court  in 
the  State,  and  had  disregarded  the  adjudieation  of  the  tribunal  of  last 
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resort  within  tliis  State  as  to  a  question  whether  the  State  debt  had 
attained  the  constitutional  limit.  Such,  however,  is  not  the  case.  Ths 
decision  in  the  McGomb  case  was  rendered  on  the  following  state  of  facts: 
The  Legislature  of  1875  had  appointed  a  commission  to  ascertain  the 
aoaount  due  the  Levee  Company,  and  had  provided  for  the  issuance  to 
it  of  evidences  of  debt  therefor,  and  had  made  these  evidences  of  debt 
f andable  in  consolidated  bonds.  The  funding  of  these  evidences  of  debt 
was  enjoinsi  by  MoO^mb,  and  the  opinion  of  the  Supreme  Court  of  the 
United  States  proceeded  upon  the  hypothesis  that  the  State  had  recog- 
nized the  debt,  and  therefore  the  sum  due  the  Levee  Company  was  a 
debt  of  the  State.  The  language  used  by  Mr.  Justice  Bradley  clearly 
sustains  this  conclusion.    He  says : 

"  The  amount  payable  to  the  Levee  Company  for  its  services  is  none 
the  less  a  debt  because  alreaiy  provided  for  by  special  taxes,  and  so  far 
as  the  State  is  concerned  it  is  no  more  of  a  public  burden  when  charge- 
able upon  one  fund  than  it  is  when  chargeable  upon  another.  If  the 
Gieaeral  Assembly  foi  cause  assigned  sees  fit  to  alter  the  mode  of  pay^- 
ment,  it  is  difficult  to  see  who  else  has  the  right  to  complain,  unless  spe- 
cially injured  by  the  change.  The  taxes  formerly  appropriated  to  it 
will  be  liberated  and  made  available  for  other  State  purposes." 

We  would  be  compelled  to  reach  the  same  conclusion  if  the  act  of 
1875  were  before  us,  and  if  the  constitutional  limitation  had  not  been 
reached.  But  in  the  present  controversy  the  act  of  1875,  which  was  the 
cause  of  the  decision  in  the  McComb  case,  is  blotted  from  the  statute 
book.  The  act  of  1877,  under  which  this  suit  is  brought,  and  the  pro- 
visions of  which  have  been  accepted  by  the  company,  provides  *'  that 
nothing  herein  shall  be  considered  as  affecting  any  legal  right  of  said  Levee 
Company  for  the  purpose  of  said  suit,  except  any  rights  claimed  by  them 
under  the  provision  of  act  No.  24  of  1875,  which  shall  be  considered  in 
said  suit  as  non-existing,  null,  and  void,  and  no  claim  in  favor  of  said 
company  shall  be  considered  as  flowing  from  said  act  or  any  certificate 
presented  thereunder." 

It  is  said  that  the  act  of  1877,  under  which  this  suit  is  brought,  con- 
stitoted  a  new  contract  with  the  company,  and  provided  for  its  payment 
part  in  bonds  and  the  remainder  in  levee  taxes ;  hence,  whatever  might 
be  the  force  of  the  original  acts,  they  are  enlarged  by  the  act  of  1877. 
The  terms  of  the  act  of  1877  afford  the  best  denial  of  this  pretension. 
Section  five  of  that  act  provides  that  nothing  in  this  act  shall  be  con- 
straed  to  waive  any  of  the  defenses  of  the  State  to  the  suit  herein  au- 
thorized to  be  instituted,  it  being  the  true  intent  of  this  act  to  refer  to 
the  oonrt  for  decision  and  adjudication  under  existing  laws  the  entire 
sabjeet  matt^  of  the  controversy  between  the  State  of  Louisiana  and 
the  liouiriana  Levee  Company  growing  out  of  the  alleged  contract  made 
17  » 
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under  the  provision  of  act  No,  4  of  1871,  approved  February  20,  1871, 
«nd  act  No.  43  of  the  acts  of  1873,  and  all  acta  amendatory  thereto:  and 
nothing  moreover  herein  shall  be  considered  as  aflfecting  any  l^al  right 
of  said  Levee  Company  for  the  purpose  of  said  suit,  except  any  rights 
claimed  by  them  under  the  provisions  of  act  No.  2i  of  the  acts  of  1S73, 
which  shall  be  considered  in  said  suit  as  non-existing,  null,  and  voii, 
and  no  claim  in  favor  of  said  company  shall  be  considered  as  flowiqg 
from  said  act,  or  any  certificate  thereunder. 

Language  could  not  make  it  plainer  that  the  sole  Intention  and 
•agreement  of  the  act  of  1877,  was  to  refer  the  claimed  rights  of  the 
Levee  Company  to  the  courts  for  adjudication  under  the  laws  as  they 
stood.  True,  the-  act  of  1877  provided  "  that  in  the  event  judgment 
should  be  rendered  against  the  State  of  Louisiana  in  favor  of  said  com- 
pany, the  same  shall  be  liquidated  and  paid  as  follows :"  But  that  act 
also  provided  for  the  contingency  of  no  judgment  being  rendered  against 
the  State,  but  one  simply  against  the  fund,  for  the  act  specially  dedares 
that  all  levee  taxes  heretofore  assessed  a/e  hereby  set  apart  as  a  special 
•fund  for  the  payment  according  to  the  provisions  of  this  act  of  sach 
judgment  as  may  be  rendered  in  favor  of  the  company.  The  terms  of 
the  act  contemplated  the  possibility  of  the  non-rendition  of  the  judg- 
ment against  the  State,  and  provided  for  that  contingency  by  declaring 
ihat  the  taxes  should  be  specially  set  apart  to  pay  "  such  judgment "  u 
may  be  rendered  against  the  fund.  The  act  made  the  institution  of  the 
suit  by  the  Levee  Company  under  its  provisions  an  aoceptanoe  of  its 
terms,  and  by  it  they  are  concluded. 

The  act  of  1877,  we  think,  was  an  act  of  compromise  by  which  the 
Levee  Company  was  authorized  to  institute  suit  for  the  liquidation  and 
ascertainment  of  the  amount  of  their  claim,  whether  against  the  State 
or  against  the  fund,  with  a  provision  for  the  issuance  of  bonds  if  the 
•claim  was  decided  finally  to  be  one  against  the  State,  with  a  provision 
for  the  payment  of  the  amount  ascertained  to  be  due  out  of  the  fund  if 
only  a  claim  against  the  fund.  This  conclusion  is  a  solution  of  the  third 
inquiry  which  we  proposed  in  commencing  this  opinion. 

We  do  not  consider  that  although  the  Levee  Company  was  found  to 
have  no  claim  against  the  State  such  conclusion  should  have  entailed 
the  dismissal  of  their  suit,  as  we  think  the  purpose  of  the  act  of  1877 
was  the  fixing  of  the  amount  which  they  were  entitled  to  claim,  whether 
against  the  State  or  against  the  fund.  In  this  view,  we  think  the  judg- 
ment of  the  lower  court  erroneous.  We  will  therefore  amend  it  in  that 
particular. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  in  so  far  as  it  dismisses  the  suit  of  the  Levee  Company 
be  and  the  same  is  hereby  reversed ;  and,  proceeding  to  render  sQch 
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judgment  as  should  have  been  rendered  by  the  lower  court,  it  is  ordered, 
adjudged,  and  decreed  that  the  Louisiana  Levee  Company  be  recognized 
as  having  a  claim  against  the  fund  created  by  the  levee  taxes  heretofore 
assessed  under  the  provisions  of  the  various  laws  creating  and  amend- 
ing the  power  of  the  Levee  Company  and  specially  provided  for  in  sec- 
tion six  of  act  No.  139  of  1877,  approved. May  9, 1877,  for  the  following 
sums : 
One  million  and  nine  thousand  and  ninety-six  67-100  dollars 

due  up  to  June  25, 1877 $1,009,096  67 

Five  hundred  and  eighty  thousand  three  hundred  and  thirty- 
two  49-100  dollars 580,332  49 

Due  up  to  June  25, 1877,  for  work  in  1877  anticipating  levee 

tax  1878 115,124  00 

Total «1,704,553  16 

All  the  sums  paid  thereon  since  June  25, 1877,  to  be  deducted  from 
this  amount;  said  amount  not  to  be  considered  a  debt  against  the  State, 
but  to  be  paid  by  the  application  of  the  levee  taxes  heretofore  assessed 
as  provided  in  section  seven  of  act  No.  139  of  1877,  approved  May  9th, 
1877.  The  sum  fixed  as  due  for  the  amount  of  work  done  in  advance 
against  the  taxes  of  1877,  collectible  in  1878,  to  be  paid  from  the  one 
third  of  the  levee  tax  of  1878,  as  provided  in  section  nine  of  the  afore- 
mentioned act.  The  costs  of  appeal  to  be  borne  by  the  defendant  and 
those  of  the  lower  court  by  the  plaintift 


No.  7379. 
Aristide  Miltenberqeb  vs.  Weems  Heibs. 

A  presamptlve  heir,  who  is  not  shown  to  have  accepted  the  succession  of  his  de- 
ceased mother  either  unconditionally,  or  as  beneficiary  heir,  and  who  has  subse- 
Quently  renounced  the  succession,  is  not  liable  for  the  debts  of  the  deceased, 
and  may  in  the  absence  of  proof  of  an  intent  on  his  part  to  defraud  creditors 
make  a  valid  purchase  of  the  property  of  the  succession  sold  at  a  tax-sale. 

To  maintain  a  revocatory  action  it  is  necessary  to  make  not  only  the  holders  of  the 
title,  hut  also  the  debtor,  parties  to  the  action. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Bowman,  J. 

3f.  Ryan  for  plaintilT  and  appellant. 

R.  J.  Bowman  and  K  A.  Hunter  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Whtte,  J.    Plaintiff  sues  for  recognition  of  debt  and  mortgage,  and 
for  tbe  annulment  of  a  tax-sale  made  of  the  claimed-to-be  mortgaged 
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property  on  the  ground  that  the  same  was  collusive  and  frauduleot, 
haying  been  illegally  and  fraudulently  provoked  by  the  heird  of  ttw 
deceased  mortgage  debtor,  Mrs.  Weems,  with  the  purpose  and  object  of 
destroying  his  mortgage.  He  avers  that  one  of  the  heirs  bought  at  tht 
tax-sale,  and  that  portions  of  the  property  have  since  been  traDsferred 
to  the  other  heirs,  one  of  whom  was  the  dative  executor  of  the  deceased, 
all  of  which  was  in  consequence  of  a  fraudulent  collusion  between  the 
heirs  to  obtain  a  tax-sale  of  the  property  and  thereby  acquire  it  free 
from  mortgage.  The  defendants  are  six  in  number;  viz..  Eugeoe 
V.  Weems — ^Anne  Weems,  Widow  Pearoe— Mary  V.  Weems,  wife  of 
Crawford — Sarah  E.  Weems,  wife  of  Wells  —  R  B.  Weems,  and 
Charles  C.  Weems.  Three  of  them,  viz.,  Eugene  Y.,  B.  B.  Weems,  and 
Mrs.  Pearce,  excepted  that  they  could  not  be  sued  as  unoonditioDal 
heirs  until  called  upon  to  decide  whether  they  accepted  or  reoounced 
the  succession.  Their  exception  having  been  overruled,  reserving  their 
rights,  they  answered  that  they  wore  not  bound  by  the  debts  of  their 
ancestor,  never  having  in  any  manner  taken  the  quality  of  heir  or  com- 
mitted any  act  from  which  legal  acceptation  could  be  deduced  ;  that  on 
the  contrary  they  had  formally  renounced.  They  averred  that  the  va- 
lidity of  the  tax-sale  was  covered  by  the  presumption  of  the  thing  ad- 
Judged  resulting  from  a  decree  homologating  the  account  filed  by  the 
executor  of  their  mother's  estate  ;  and  that  if  liable  as  heirs,  then  they 
set  up  in  the  alternative  the  non-existence  of  plaintiff's  debt^  Sarah  £. 
Wells  answered  that  she  had  never  committed  any  act  of  heirship  or  as 
an  intermeddler  or  otherwise  claimed  or  exercised  any  rights  as  to  her 
mother's  estate,  and  that  she  made  no  claim  thereto.  Mary  V.  Weems, 
wife  of  Crawford,  and«C.  C.  Weems  answered  substantially  to  the  same 
effect  The  matter  was  tried  below  on  these  pleadings,  there  was  judg- 
ment in  favor  of  the  defendants,  and  plaintiff  appealed.  The  facts  as 
disclosed  by  the  record  are  as  follows : 

Mrs.  A.  E.  C.  Weems  died  in  the  parish  of  Rapides,  where  she  was 
domiciled,  some  time  in  the  spring  of  1874.  Her  succession  was  duly 
opened  on  May  24th,  1874,  and  her  son,  Eugene  Y.  Weems,  appointed 
and  qualified  as  her  dative  executor.  By  the  inventory  it  appears  that 
she  was  the  owner  of  certain  real  estate  in  the  parish  of  her  domldla 
On  the  8th  day  of  November,  1875,  at  a  tax-sale  made  to  enforce  the 
payment  of  the  delinquent  taxes  for  1872,  '73,  and  74,  Mrs.  Pearoe,  ooe 
of  the  defendants,  became  the  purchaser  of  the  real  estate  described 
in  the  inventory,  and  has  since  transferred  portions  of  it  to  the  other  or 
some  of  the  other  defendants.  The  executor  filed  a  final  account.  In 
which  he  stated  the  loss  of  the  property  by  the  tax-sale,  and  upon  its 
homologation  he  was  discharged,  on  the  23d  of  October,  1876,  the  pies* 
ent  suit  having  been  filed  December  80, 1876. 
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1.  The  first  queBtion  for  logical  consideration  is,  are  the  defendants 
liable  for  the  debts  of  their  mother  as  her  unconditional  heirs  ?  and, 
secondly,  was  and  is  the  tax- sale  null  in  consequence  of  the  heirship  of 
the  parties?  But  these  twofold  inquiries  are  inyolved  one  in  the  other, 
because  it  is  urged  that  the  purchase  being  illegal,  the  heir  and  those  of 
her  co-heirs  to  whom  she  sold  became  thereby  unconditional  heirs.  We 
will  therefore  consider  them  as  one  question.  We  see  no  reason  to  de- 
clare the  sale  null  for  matters  connected  with  it  independently  of  the 
alleged  existence  of  heirship.  There  is  no  proof  that  the  executor  ille- 
gally allowed  the  taxes  to  accumulate,  so  as  to  infer  a  combination  be- 
tween himself  and  his  co-defendants.  The  evidence  malces  it  clear  that 
a  larger  part  of  the  taxes  were  due  at  the  death  of  Mrs.  Weems ;  nor  is 
there  any  proof  that  the  executor  had  funds  on  hand  belonging  to  the 
estate  wherewith  to  pay  the  taxes  and  thus  prevent  the  sale.  The  record 
likewise  fails  utterly  to  show  that  either  the  purchaser  or  any  of  her  co- 
presumptive  heirs  were  at  the  time  of  sale  either  beneficiary  or  uncondi- 
tional heirs.  The  sole  question  then  is,  can  a  presumptive  heir  buy  at  a 
tax-sale  the  property  of  his  ancestor  ?  We  answer,  yes.  In  so  doing  we 
sre  not  unmindful  of  the  doctrine  current  in  the  books  and  which  we 
have  applied,  teaching  that  those  whose  duty  it  is  to  discharge  the  taxes 
or  who  hold  a  fiduciary  relation  toward  creditors  or  the  property  can 
not  take  advantage  of  their  own  wrong  or  neglect  to  acquire  at  a  tax- 
sale  to  the  prejudice  of  the  owner  or  creditors.  But  such  is  not  the 
case  before  us.  The  purchaser  was  not  either  unconditionally  or  benefi- 
ciarily  liable  irrespective  of  the  purchase.  She  was  only  a  presumptive 
heir.  She  had  not  accepted  the  succession,  or  by  word  or  deed  made 
herself  unconditionally  liable.  She  was  not,  as  we  have  said,  even  a 
beneficiary  heir ;  but  only  a  presumptive  one,  having  subsequently  re- 
nounced. The  other  defendants  are  in  a  like  position,  all  having  either 
formally  renounced  or  disclaimed  all  heirship  in  their  answers.  Were 
there  proof  in  the  record  of  unconditional  heirship,  or  even  of  benefi- 
ciary acceptance  on  the  part  of  any  of  the  defendants  who  have  since 
acquired  portions  of  the  property,  the  principle  which  we  have  referred 
to  might  be  applicable ;  but  resulting  as  it  does  from  the  existence  of  an 
obligation  to  pay  the  taxes  or  a  duty  toward  the  creditor  or  property, 
we  can  not  extend  it  to  the  case  where  neither  the  duty  nor  obligation 
exists.  Such  being  the  case,  we  can  not  entail  unconditional  heirship 
from  an  act  which  the  heir  presumptive  had  a  legal  right  to  do ;  at  all 
events,  not  without  proof  of  the  existence  of  facts  connected  with  the 
purchase  showing  the  intention  to  become  heir  or  to  defraud  the  estate. 

2.  Were  we,  however,  to  conclude  otherwise  as  to  the  intrinsic  nul- 
lity of  the  sale,  we  could  not  presently  give  the  plaintifT  relief.  It  is 
dear,  as  we  have  seen,  that  even  if  a  presumptive  heir  can  not  lawfully 
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buy  at  a  tax-sale  the  property  of  his  ancestor,  yet  such  an  attempted 
purchase  would  not  per  se  make  him  an  unconditional  heir.  This  bdng 
true,  there  is  no  defendant  before  us  ;  the  succession  is  in  no  way  repre- 
sented. The  heirs  are  not  before  us ;  those  cited  in  that  capacity  hsTe 
renounced.  True,  the  persons  holding  the  tax- title  which  is  sought  to 
be  annulled  are  defendants ;  but  not  only  the  holders  of  the  title  but  the 
debtor  are  necessary  parties  to  a  revocatory  action.  C.  C.  1970 ;  1 L. 
508;  10  R  387;  8  A.  386. 

We  think  the  Judgment  below  correct,  except  in  so  far  as  It  finally 
passed  on  the  demand  of  the  plaintift  We  consider  the  case  a  proper 
one  for  noasuit,  and  will  therefore  amend  the  judgment  in  that  regard. 

It  is  therefore  ordered  that  the  decree  of  the  lower  court  be  so 
amended  as  to  reject  plaintliTs  demand  as  in  case  of  nonsuit,  and  as 
thus  amended  it  be  afDrmed  with  costs. 

The  Chief  Justice  took  no  part  in  the  decision  of  this  cause,  having 
been  counsel  therein. 


No.  7371. 
Caroline  Perry  vs.  John  C.  Burton. 

The  letter  of  one  was  has  Piirned  a  receipt,  written  on  the  same  paper  with  the 

ceipt,  and  with  special  reference  to  it.  is  admissible  in  evidence  to  explain  the 

receipt. 
Parol  evidence  offered  by  a  defendant  in  explanation  of  an  alteration  in  a  reoeipt 

sifirned  by  him.  which  is  responsive  to  the  averments  of  his  answer,  and  relevmat 

to  the  explanation,  is  admissible. 

APPEAL  from  the  Seventh  Judicial  District  Court,  pariah  of  Pointe 
Couple.     Toist,  J. 

Edward  Phillips  for  plaiotifT  and  appellee. 

W.  W.  Leake  and  Sam'l  Powell  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintifl  sues  to  recover  (868.71  with  interest, 
alleging  that  the  defendant  collected  that  sum  for  her  as  her  agent,  and 
retains  it.  The  defendant  specially  denies  the  agency,  and  the  ooUectioD 
for  her,  and  avers  that  he  collected  the  sum  charged  for  one  Joseph 
Budman,  and  is  entitled  to  compensate  it  by  an  indebtedness  of  Bad* 
man  to  him  of  $725  25  with  interest,  and  that  this  suit  was  instituted 
in  the  plaintiCTs  name  to  avoid  the  plea  of  compensation.  He  further 
avers  that  the  plaintilT,  who  is  a  coloured  woman,  is  impecunious,  with- 
out business  capacity,  while  Budman  has  large  means,  is  much  in  debt, 
and  has  placed  all  of  his  property  in  the  name  of  the  plaintiff  and  fn 


NEW  ORLEANS,  MABGH,  1879.  269 

Perry  ts.  Burton. 

her  Dame  carries  on  business  under  the  pretence  of  being  her  agents 
and  that  Rudman  and  the  plaintiff  live  in  concubinage. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  receipt  of  the  defendant  for  the  notes  he  was  to  collect  con- 
forms, in  the  sums  stated  therein,  to  those  set  forth  in  the  petition. 
Below  it  is  a  letter  addressed  by  Rudman  to  the  defendant  in  these 
words ; — *'  This  reoeit  should  have  bin  given  in  the  name  of  Caroline- 
Perry,  myself  acting  as  her  agent  so  as  to  corispond  with  the  other 
papers,  please  write  it  out  so  and  send  it  to  me  as  my  tems  returns.  I 
want  you  to  look  to  my  interest  in  this  matter  as  it  was  for  you  I  went 
in  to  it"  The  signature  of  J.  Rudman  follows.  On  the  back  of  this 
paper  is  Burton's  reply,  mentioning  the  alteration,  but  it  is  not  copied 
in  the  record,  and  we  learn  of  it  from  the  bill  of  exception. 

From  this  it  appears  that  the  receipt,  as  originally  written,  con- 
tained the  name  of  Rudman  alone  as  the  person  from  whom  the  notes 
were  received  for  collection,  but  complying  with  the  request  made  in 
Rudman's  letter,  it  was  altered  by  adding  the  words, '  agent  for  C.  Ferry ,'^ 
after  his  name.  The  receipt  is  headed,  '  notee  of  J.  Rudman  on '  the 
several  parties  whose  names  follow.  It  was  evidently  Rudman's  expec- 
tation that  Burton  would  write  a  new  receipt,  or  he  would  not  have 
written  his  letter  on  the  same  sheet  of  paper,  but  Burton,  very  likely 
from  carelessness,  merely  appended  the  words  mentioned  above,  and 
sent  it  back  with  his  letter  in  reply  on  the  reverse  side.  It  is  one  of  the 
rare  instances  when  carelessness  produced  a  benefit. 

The  plaintiff  offered  in  evidence  the  receipt  alone  in  its  altered  form, 
and  did  not  offer  the  letter  beneath  it,  or  the  reply  on  the  back.  The 
defendant  objected  to  receiving  a  part  of  the  paper  in  evidence  without 
the  other  writings  thereon,  which  explained  it,  but  his  objections  were 
overruled,  and  the  receipt  alone  admitted,  and  he  reserved  a  bill. 

No  reasons  are  stated  in  the  bill  for  the  rejection,  and  we  are  left 
to  the  inference  that  it  was  under  the  rule  excluding  parol  testimony  in 
explanation  of,  or  for  varying  a,  written  instrument.  It  would  be  ex- 
tending the  application  of  that  wholesome  rule  very  far,  if  it  should 
operate  the  exclusion  of  writings  on  the  same  paper,  tbat  had  special 
reference  to  the  subject  matter  of  the  instrument  which  is  sought  to  be 
explained.  It  has  often  been  held  that  such  testimony  was  admissible. 
Cole  ▼.  Smith,  29  Annual,  551,  and  authorities  there  cited.  Berard  v. 
Boagni,  30  Annual,  1125. 

The  defendant  then  offered  documentary  and  oral  proof  to  shew 
the  alteration,  and  how  it  was  made — to  prove  that  Rudman  was  not 
the  plaintiff's  agent,  and  that  the  notes  mentioned  in  the  receipt  belonged 
to  Budman — ^that  the  words,  agent  etc.,  were  added  at  Rudman's  in- 
stance, who  was  apprehending  a  process  of  garnishment,  and  were  in- 
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tended  by  Budman  only  to  shield  the  notes  from  it — ^that  the  plaintilf  k 
an  ignorant  and  penniless  negress,  having  no  property,  and  Badmaa 
was  using  her  name  in  this  suit,  and  in  the  management  of  bis  propertj, 
to  defraud  his  creditors,  and  preclude  the  defendant  from  aTailiog  him- 
self of  his  claim  in  compensation. 

The  whole  of  this  testimony,  which  is  responsive  to  the  avennflDti 
of  the  answer,  was  excluded  for  irrelevancy.  It  was  certainly  not  irrele- 
vant. The  same  reasons  apply  to  the  admissibility  of  this  teetimony 
as  to  that  in  the  first  bill,  and  the  same  authorities  warrant  and  jostity 
Its  reception. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  oourt  Is 
avoided  and  reversed,  and  the  cause  is  remanded  to  be  proceeded  with 
according  to  law  in  the  lower  court,  the  plaintiff  paying  costs  of  appesL 


No.  7881. 
Bbitton  &  MooBS  vs.  Miss  Yiboikia  Bush. 

The  lesaanof^  of  a>I.  fa.  under  a  judflrment  aurainat  one  of  the  aolidary  debtors  on  a 
promissory  note,  will  not  interrupt  preeoriptipn  of  the  note  as  to  the  other 
solidary  debtor,  against  whom  no  jadffment  has  been  obtained. 

The  rendition  of  a  judarment  against  one  of  the  makers  of  a  solidary  note,  does 
not.  as  to  the  other  maker  who  has  not  been  sued,  substitute  the  preseripCioB 
applioable  to  judffments.  for  the  prescription  applicable  to  promissory  notes. 
The  maker  who  was  not  sued  is  liable  only  on  the  note,  which  Is,  as  to  him.  pre- 
scribed in  five  years  from  the  date  of  the  judgment  a«rainst  his  oo-maker. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Grant 
Kelly,  judge  ad  hoc. 

B.  J,  Bowman  and  B.  A.  Hunter  for  plalntifb.  and  appellees. 

A.  Cazahai  and  B,  P.  Hunter  for  defendant  and  appellants 

The  opinion  of  the  court  was  delivered  by 

White,  J.  In  July,  1871,  plaintiffs  obtained  judgment  against  Wil- 
liam and  Virginia  Bush  in  solido  for  the  sum  of  $3146,  with  ioteresi 
from  December  10,  1868.  The  cause  of  action  made  the  basis  of  the 
demand  covered  by  the  judgment  was  two  certain  promissory  notes  for 
$1575  45  each,  dated  the  tenth  of  December,  1868,  and  payable  twelve 
and  fifteen  months  after  date.  Virginia  Bush  thereafter  instituted  an 
action  to  annul  the  judgment  rendered  against  her  on  the  gn>ODd<^ 
want  of  citation.  She  was  fiaally  successful.  Opinion  Book  48,  p.  30L 
On  the  twenty-eighth  day  of  December,  1878,  the  present  suit  was  com- 
menoed  with  the  object  of  obtaining  judgment  on  the  notes  as  above 
mentioned.    The  defense  is  the  prescription  of  five  years.    The  notes 
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laatared  respectively  December  10,  1869,  and  March  10,  1870,  hence 
were  prescribed  December  10,  1874,  and  March  10,  1875,  unless  the 
course  of  the  running  prescription  has  been  interrupted  or  suspended. 
Is  such  the  case?  Plaintiff  relies  on  the  proceedings  and  Judgment 
against  William  Bush  as  establishing  the  necessary  interruption  or  sus- 
pension. But  we  do  not  think  they  are  adequate  for  that  purpose.  The 
judgment  was  rendered  against  William  Bush  on  tenth  of  July,  1871. 
Grant  that  the  citation  on  him,  ^a  a  co-solidary  obligor,  interrupted 
prescription ;  grant  that  the  prescription  thus  caused  by  the  interrup- 
tion to  begin  anew  its  legal  course  was  stayed  or  suspended  by  the 
eBect  of  the  suit,  so  as  to  prevent  it  from  continuing  in  its  career  until 
the  rendition  of  the  judgment — ^29  An.  298 :  grant  that  not  only  the 
interruption  but  also  the  suspension,  good  as  to  one  solidary  obligor,  is 
good  as  to  the  other,  the  notes  now  sued  on  would  be  none  the  less  pre- 
scribed as  to  the  present  defendant. 

The  judgment  was  rendered  on  the  tenth  of  July,  1871,  the  present 
suit  was  instituted  on  the  twenty-eighth  December,  1878,  a  period  inter- 
vening of  over  seven  years. 

It  is  contended  that  in  the  suit  and  judgment  against  William 
Bush  execution  issued  against  him  and  property  was  advertised  for 
sale,  which  constituted  an  interruption  of  prescription  as  to  him,  hence 
as  to  the  present  defendant-  This  claim  is  predicated  on  C.  C.  2097,  say- 
ing that  a  suit  brought  against  one  solidary  obligor  interrupts  as  to 
others.  But  HjLfa.  does  not  interrupt  prescription  as  to  the  defendant 
in  execution,  and  a  fortiori  does  not  do  so  as  to  the  obligor  not  sued. 

We  are  referred  to  Wilson  vs.  MoMaln,  29  An.  288.  That  case  only 
decided  the  very  elementary  doctrine  that  a  citation  interrupts  pre- 
scription, which  remains  suspended  until  judgment,  when  it  again  com- 
mences its  course.  It  is  said  that  the  effect  of  the  rendition  of  the 
judgment  was  to  make  .the  prescription  on  the  note  similar  to  that  on 
the  judgment.  This  is  erroneous.  Hite  vs.  Yaught,  2  An.  471 ;  Dwight 
vs.  Brashear,  5  An.  551 ;  Bichard  vs.  Butman,  14  An.  144.  This  current 
of  authority  is  now  strenuously  assailed,  but  we  think  unsuccessfully. 
Hite  vs.  Yaught  is  charged  as  being  ill-considered  and  not  in  accord 
'  with  elementary  principles.    We  do  not  think  so. 

The  opinion  of  Mr.  Justice  Slidell  is  none  the  less  perspicuous  be- 
cause of  its  terseness.  The  Industry  of  counsel  has  been  expended  in 
coUecting  opinions  from  the  commentators  on  the  Napoleon  Code, 
claimed  as  overwhelmingly  showing  the  want  of  proper  authority  for 
Hite  vs.  Yaught.  We  can  not  with  any  regard  for  conciseness  review 
all  the  authorities  quoted,  but  we  will  endeavor  briefly  to  show  the  in- 
correctness of  the  propositions  which  are  sought  to  be  defended. 

We  are  told  that  a  judgment  constitutes  a  perpetual  acknowledg- 
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ment  on  the  part  of  the  judgment  debtor,  therefore  the  acknowledg- 
ment of  the  debtor  interrupted  as  to  his  oo-solidary  obli^rs.  The  tal- 
lacy  is  exposed  by  saying  that  if  the  premise  were  true  there  would  be 
no  prescription  of  judgments.  It  is  urged  that  the  rendition  of  the 
judgment  against  one  of  the  solidary  obligors  from  the  nature  of  thingB 
created  a  common  term  of  prescription  for  all.  Why  so  ?  The  theory 
upon  which  the  law  proceeds  in  making  an  interruption  as  to  one  good 
as  to  others  is  the  existence  of  a  legal  mandate,  ad  conaervandum  otii- 
gationem,  but  such  mandate  gives  no  power  **  ad  augendam  obUgatUmenLT 
This  limitation  on  the  scope  of  the  fictitious  l^^l  mandate  preveots  a 
judgment  rendered  contradictorily  with  one  only  of  the  obligors  from 
creating  the  presumption  of  res  adjudicaia  as  to  the  obligor  not  sued. 
G.  C.  2098  ;  Rodidre  de  la  Solidarity,  p.  84 ;  Marcad^,  vol.  5,  p.  199 ;  Dq- 
ranton.  vol.  — ,  No.  520  ;  Aubry  et  Rausur  Zacharie,  vol.  5,  p.  74 ;  Mour- 
lon,  vol.  2,  p.  541. 

We  are  aware  that  the  contrary  opinions  are  expressed  by  TonUicr 
and  Demolombe,  but  their  views  are  in  conflict  with  those  of  the  com- 
mentators to  whom  we  have  made  reference,  and  we  think  not  recon- 
cilable with  the  fundamental  principles  of  solidarity — in  fact  destructiTc 
of  them,  for  if  adopted  the  limited  and  qualified  mandate  would  be 
extended  beyond  the  power  of  preservation  to  that  of  augaientatioo. 
We  can  not  therefore  adopt  or  follow  them.  If  then  the  judgroeDt 
against  one  is  not  res  judicata  as  to  the  others,  the  obligation  of  the 
defendant  was  not  merged  in  the  judgment,  and  remained  subject  to  the 
prescription  of  notes,  unless  we  were  to  say  that  the  judgment  and  the 
note,  although  distinct,  at  least  quoad  the  present  defendant,  were  yet 
subject  to  the  same  prescription,  despite  the  provision  making  one  pre- 
scriptable  by  five  the  other  by  ten  years.  But  apart  from  the  question 
of  res  judicata,  we  think  the  acquisition  of  a  new  term  of  prescriplion 
greater  than  that  governing  the  obligation  when  contracted,  even  by  the 
express  consent  of  one  of  the  co-obligors,  would  be  of  no  avail  against 
the  others.  The  power  to  preserve  does  not  import  the  power  to  in- 
crease. "Every  thing,"  says  Rodiere,  in  concluding  his  admirable 
examination  of  the  scope  of  the  agency  between  solidary  obligors.  **  we 
have  said  can  be  resumed  in  two  principles,  which  are  that  a  co-debtor 
can  never  make  the  obligation  of  his  co-obligor  more  onerous,  bat  be 
can  improve  it."    *    *    *    p.  95. 

And  after  clearly  stating  the  same  general  theory,  Laureat,  in  his 
recent  and  valuable  commentary,  applies  it  as  follows':  *'Oneof  the 
co-debtors  recognizes  a  debt  which  is  subject  to  a  short  prescription. 
It  is  a  settled  principle  that  the  short  prescription  is  thereby  substituted 
by  the  prescription  of  thirty  years.  The  acknowledgment,  it  is  evident, 
produces  its  effect  as  to  the  debtor  who  has  made  it,  but  does  it  do  so 
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as  to  the  other  debtors?  The  oourt  of  Bouen  so  held.  It  was  an  error. 
The  prescription  was  more  than  interrupted;  it  was  changed,  its  nature 
enlaiigfed,  creating  thereby  an  increase  of  the  obligations  of  the  debtor, 
since  instead  of  being  able  to  prescribe  in  six  months  or  one  year,  he 
will  ooly  be  able  to  do  so  in  thirty  years.  The  co-debtors  however  give 
to  each  other  only  mandates  to  preserve  the  debt  and  not  to  increase 
it  This  is  decisive."  Laurent,  vol.  17,  p.  308,  No.  809  ;  Marcad^,  vol. 
6,  p.  199. 

These  views  are  decisive  of  the  issue  before  us.  The  proposition 
that  if  both  co-debtors  do  not  remain  bound  after  the  rendition  of  a 
Judgment  obtained  against  one  the  Judgment  will  be  retroactively,  at 
least  in  part,  destroyed,  is  an  argumentum  db  inconvenienti  which  can 
not  impair  the  force  of  the  application  of  well-defined  principled,  when 
greater  inconveniences  must  result  from  disregarding  them.  However, 
the  force  of  the  pretension  can  only  be  considered  when  the  effect  of 
the  acquired  prescription  is  properly  presented  for  decision. 

The  judgment  of  the  lower  court  overruled  the  plea  .of  prescription. 
It  is  reversed  and  the  plea  maintained,  with  costs  in  both  counts. 


31  m 

No.  7236.  JtiK^ 

I  ^-^ ^— ^— 

~S1    2fl7 

The  State  vs.  Brikey  Woods  et  al.  51  105 

31    2671 
Where  the  accused  Is  eharfired  with  feloniously  breaking  into  a  store  "  with  intent    106   i&f] 

to  steal"  evidence  Is  admissible  to  show  that  certain  articles  were  actually 

stolen  from  the  store  at  the  time  it  was  brolcen  into  and  entered. 

Whether  a  witness  for  the  defence  in  a  criminal  trial  who  has  already  testified  of 
the  matter  may  be  re-introduced  in  order  to  contradict  evidence  In  rebuttal  in- 
troduced by  the  State,  is  a  matter  left  to  the  discretion  of  the  court. 

The  allecration  that  *'  the  information  is  defective  as  not  beincr  in  conformity  to  the 
common-law  principles  established  by  section  976  of  our  Revised  Statutes."  is 
too  vafiTue  to  support  a  motion  in  arrest  of  judgment. 

A  motion  in  arrest  of  judgment  in  a  conviction  for  burglary,  on  the  ground  that 
certain  language  was  not  used  in  the  charging  part  of  the  information,  will  not 
be  sustained,  when  it  appears  that  the  charge  in  the  Information  would  not 
have  bef*n  increased  in  perspicuity  by  the  employment  of  the  language. 

In  an  Information  which  charges  burq:lary  committed  during  a  certain  night,  it  is 
not  necessary  to  specify  the  hour  of  the  night. 

The  prosecution  of  all  except  capital  offences  may  be  made  on  information. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.    Whit- 
aker,  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 
T.  A.  BartXette  and  Faris  Childress  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

MANNiNa,  C.  J.    The  defendants  were  convicted  of  burglary,  and 
were  sentenced  to  confinement  at  hard  labour  for  eight  years. 
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The  chaiige  is,  that  they  "  did  in  the  night-time,  and  with  the  fdooi- 
008  intent  to  steal,  feloniously  and  burglariously  break  and  «iter  tbi 
store  of  one  Jacob  King,  contrary,"  eta 

The  first  bill  of  exception  is  to  the  admission  by  the  oourt  of  evi- 
dence to  shew  that  certain  articles  had  been  stolen  and  carried  av&y 
from  the  store  at  the  time  of  the  breaking  and  entering.  The  defend- 
ants' objection  to  this  is,  that  they  were  charged  with  the  breaking  and 
entering  with  intent  to  steal,  and  eridence  of  actual  stealing  was  there- 
fore inadmissible. 

Intent  can  rarely,  if  ever,  be  proved  except  by  an  act.  The  com- 
mission of  an  offence  is  the  best  proof  of  an  intent  to  commit  it,  or  as 
It  is  put  by  a  law-writer,  "  the  act  will  be  prima  facie  pregnant  evideoos 
of  an  intent  to  commit  it"    Waterman's  Archbold  Crim.  Pr.  &  FL 

The  second  bill  was  to  the  refusal  of  the  court  to  permit  the  recsfl 
of  a  witness  under  the  following  circumstances; 

^  A  woman  named  Kelly,  a  witness  for  the  defendants,  swore  that 
Briney  Woods  had  in  his  possession  previous  to  the  trial  a  dgaiette 
lighter  which  she  minutely  described  as  a  piece  of  red  tape,  flat  in  shape, 
half  an  inch  wide,  and  of  the  thickness  of  four  sheets  of  ordinary  letter 
paper,  and  about  fifteen  inches  long.  The  defence  having  closed  ita 
case,  the  State  In  rebuttal  produced  a  cigarette  lighter  found  in  Wood'i 
possession  at  his  arrest,  and  which  was  then  taken  from  his  person. 
This  lighter  was  round  in  shape,  and  a  mixture  of  yellow  and  black  in 
colour,  whereupon  the  defendants'  counsel  asked  to  recall  the  woman 
to  say  whether  or  not  the  lighter  produced  was  the  one,  or  one  similar 
to  that  which  she  described.  The  State  objected,  and  the  court  sos- 
tained  the  objection  on  the  ground  that  the  witness  had  already  testi- 
fied upon  the  point  in  question,  and  had  described  with  particulari^ 
and  positiveness  the  lighter  she  had  seen  in  the  prisoner's  possession, 
and  on  the  further  ground  that  the  prisoner  should  not  be  allowed  to 
introduce  evidence  in  rebuttal  of  rebutting  testimony  offered  by  tlie 
State.  On  the  other  hand  the  defendants'  counsel  seem  to  rest  their 
right  to  introduce  their  witness  again,  upon  the  idea  that  the  State  bad 
introduced  new  evidence  In  rebuttal,  and  therefore  they  had  a  right  to 
rebut  it. 

What  but  new  evidence  was  the  State  to  introduce  in  rebuttal  ?  It 
would  be  supererogatory,  and  a  useless  consumption  of  time,  to  re-in* 
troduce  the  testimony  in  chief.  When  the  State  rebuts  the  testimony 
of  the  defendants,  its  evidence  is  necessarily  new,  but  it  can  only  be  of 
such  matters  as  are  pertinent  for  a  rebuttal.  As  a  general  obserratloo, 
applicable  to  criminal  trials,  we  think  that  artificial  rules  ought  not  to 
be  so  far  enforced  as  to  exclude  any  fact  from  the  Jury  which  would  aid 


NEW  OBLEANS,  MABGH,  1879.  269 

State  v8.  Woods  et  al. 

them  in  formiDg  a  righteous  verdict,  however  remotely  relevant  the 
fact  may  be,  or  from  whatever  source  derived.  But  a  motion  to  re- 
introduce a  witness,  who  has  already  testified,  or  had  an  opportunity  to 
testify  of  the  matter,  must  be  addressed  to  the  sound  discretion  of  the 
court.  This  is  juster,  and  more  in  accordance  with  modem  construction 
of  the  laws  of  evidence,  than  to  lay  down  a  rigorous  rule  which  could 
not  be  relaxed  under  any  circumstances.  The  discretion  of  the  court 
will  generally  be  successfuUy  Invoked  when  the  testimony  has  been 
omitted  through  mistake  or  inadvertence,  and  it  has  so  been  held  else- 
where. Freligh  v.  the  State,  8  Mo.  606.  Yicaro  v.  Commonwealth,  5 
Dana,  504. 

The  discretion  of  the  judge  was  well  exercised  in  the  refusal  com- 
plained of.  If  the  witness'  description  of  the  '  lighter '  was  correct,  she 
could  not  have  truthfully  said,  the  one  produced  in  evidence  was  the 
same  she  had  seen. 

A  motion  in  arrest  of  judgment  was  made  on  several  grounds; 

1.  The  information  is  defective  as  not  being  in  conformity  to  the 
common-law  principles,  established  by  section  976  of  our  Bev.  Statutes. 

This  is  too  vague.  That  section  requires  the  forms  of  indictment 
divested  of  unnecessary  prolixity,  the  method  of  trial,  etc.  in  criminal 
prosecutions,  to  bo  according  to  the  common  law.  In  what  respect  the 
forms  and  method  used  in  the  present  case  differ  from  the  common  law 
is  not  pointed  out. 

2.  The  information  is  defective  in  this,  that  but  one  person  can 
commit  burglary.    All  others  present  are  accessories  before  the  fact. 

No  authority  is  cited  to  that  effect,  and  we  know  of  none. 

8.  That  the  information  does  not  charge  that "  the  accused  feloni- 
ously and  burglariously  did  break  and  enter  with  intent  the  goods  and 
chattels  of  the  said  Jacob  King  in  the  said  store  there  being  there  in 
the  said  store  feloniously  and  burglariously  to  steal." 

The  charge  would  not  have  been  increased  in  perspicuity  by  the 
employment  of  this  language,  and  unnecessary  prolixity  was  avoided 
by  not  employing  it. 

4.'  There  is  uncertainty  as  to  time,  the  hour  of  the  night  when  the 
bare^lary  was  committed  not  being  set  out 

It  is  not  necessary  that  the  hour  should  be  specified  in  the  charge. 
State  T.  Tazewell,  80  Annual,  884. 

IJastly  it  is  urged  in  the  brief,  but  was  not  on  the  trial,  that  the  in- 
formation is  filed  without  sanction  of  law,  and  that  the  trial  should 
have  been  by  indictment  The  contrary  has  been  uniformly  held  as  to 
crimes,  not  punished  capitally,  and  this  is  one  of  them.  State  v.  Ander- 
SOD,  30  Annual,  657. 

But  it  is  insisted  that  the  act  establishing  the  Superior  Criminal 
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Court  requires  all  prosecutions,  there  instituted,  to  be  oommenoed  bj 
indictment  This  is  its  language ; — sec.  6.  No  indictment  shall  be  foond 
by  the  grand  jury  for  offences  cognisable,  or  within  the  jurisdictloDaf 
the  First  District  Court  for  the  parish  of  Orleans ;  all  trials  in  said 
court,  except  in  cases  of  indictment  previous  to  the  passage  of  this  act, 
shall  be\ipon  information  of  the  Attorney  General  or  district  attorney, 
or  attorney  acting  for  either  of  them.  All  indictments  shall  be  for 
offences  within  the  jurisdiction  of  the  Superior  Criminal  Court  and  shall 
be  returned  into  said  court    Sess.  Acts  1874,  p.  220. 

The  first  section  of  that  Act  gives  to  the  Superior  Criminal  Court 
jurisdiction  of  all  crimes,  the  punishment  whereof  is  death,  or  imprisoD- 
ment  for  life,  or  at  hard  labour  for  more  than  five  years,  together  with 
numerous  other  offences,  and  the  4th.  section  makes  that  jurisdiction 
exclusive.  If  the  construction  of  the  defendants'  counsel  be  correct, 
there  are  certain  crimes  which  are  permitted  to  be  prosecuted  by  infor- 
mation, that  this  act  forbids  or  prevents  being  thus  prosecuted.  Bat 
the  Act  in  question,  though  draughted  with  conspicuous  unslcilfullnes, 
does  not  admit  of  such  interpretation.  It  must  be  construed  along  with 
other  acts  in  pari  materia.  Its  meaning  is  this.  All  prosecutions  before 
the  First  District  Court  must  be  by  information.  All  trials  upon  indict- 
ments must  be  before  the  Superior  Criminal  Court.  This  latter  court 
has  exclusive  jurisdiction  of  certain  crimes,  the  punishment  of  some  of 
which  is  capital,  and  others,  not  And  those  not  capital  may  be  prose- 
cuted under  information. 

There  is  no  error  in  the  proceedings  of  the  lower  court,  and  its 
judgment  is  affirmed. 


No.  6829. 
New  Orleans  Gas  Light  Co.  vs.  Board  of  AssESsosa 

Where  an  owner  of  real  estate  who  complains  of  the  over  assessment  of  hit  prop- 
erty by  the  Board  of  Assessors,  has  the  matter  submitted  to  the  two  re(ere«s 
provided  for  in  act  No.  96  of  the  Le;;islatare  of  1877,  he  is  concluded  by  tk« 
decision  asrreed  on  by  the  two  referees,  and  ean  not  appeal  from  that  dedsioft 
to  the  courts. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Big)dor, 

VaUee  J.  Rozler  for  plaintiffis  and  appellants. 

Sani'l  P.  BUznc  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

MANNiNa,C.  J.  The  plaintiffs  suit  is  for  the  reduction  of  the 
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ment  of  the  St.  Charles  Theatre  in  this  city,  of  which  it  is  the  owner. 
The  assessment  was  forty  thousand  dollars,  and  was  made  in  1877.  The 
claim  is  for  its  reduction  to  one  half  that  sum.  During  August  of  that 
year  the  assessment  rolls  were  exposed  for  inspection  and  amendment, 
as  required  by  the  law  enacted  a  few  months  before.  Sess.  Acts  1877, 
p.  136  sec.  87.  The  theatre  was  then  owned  by  DeBar,  who  through  his 
agent  applied  for  a  reduction  of  the  assessment  to  thiity  thousand  dol-' 
lars,  which  was  the  sum  for  which  it  was  insured.  The  Board  of  Assess- 
ors rejected  this  application,  whereupon  the  plaintiff,  through  its  Presi- 
dent, who  held  a  mortgage  upon  the  property  which  was  about  to  be 
foreclosed,  in  its  own  behalf  and  of  DeBar,  applied  to  have  the  matter 
submitted  for  revision  to  two  persons  as  authorized  by  sec.  88  of  the 
same  act.    That  section  is  as  follows : 

"That  any  person  whose  request  for  correction  of  assessments 
shall  have  been  refused  by  the  board  of  assessors,  may  submit  his  case 
to  two  persons  paying  taxes  on  real  estate  and  personal  property  in  the 
assessment  district  in  which  the  property  assessed  is  located,  one  to  be 
selected  by  the  taxpayers,  and  one  by  the  board  of  assessors,  and  in  case 
of  a  disagreement  they  shall  call  on  a  third  taxpayer  to  act  as  umpire, 
whose  decision  shall  be  final,  unless  the  taxpayer  under  oath  shall  allege 
that  gross  injustice  has  been  done  to  him,  in  which  case  an  appeal  shall 
lie  to  the  courts,"  eta 

A.  Hero  jr.  was  selected  by  the  party  representing  the  owner  of  the 
property  and  the  mortgage  creditor,  and  Jonas  Pickles  was  selected  by 
the  Board  of  assessors,  who  reported  on  August  31  that  the  property 
should  be  assessed  at  forty  thousand  dollars — in  other  words  that  the 
assessment  made  by  the  board  should  stand.  Shortly  thereafter,  viz  on 
September  19,  the  plaintiff  purchased  the  property  at  public  auction 
upon  the  foreclosure  of  its  mortgage,  and  on  October  15  commenced 
this  proceeding  before  the  Sixth  Court.  It  is  a  rule  upon  the  defendant 
to  shew  cause  why  this  decision  of  the  "  two  persons,"  selected  by  the 
parties,  should  not  be  set  aside  and  annulled,  and  the  assessment  be 
reduced  to  twenty  thousand  dollars.  The  lower  judge  dismissed  the 
role  on  hearing,  and  the  plaintiff  appeala 

The  language  of  the  act  of  the  General  Assembly  is  explicit.  When 
a  request  for  the  correction  of  the  assessment  rolls  is  made  for  the  pur- 
pose of  reducing  the  valuation  of  a  piece  of  property,  and  such  request 
has  been  refused  by  the  Board  of  assessors,  the  party  may  submit  his 
caae  to  two  persons,  who  shall  be  taxpayers,  one  of  whom  is  to  be 
selected  by  himself  and  the  other  by  the  board,  and  in  case  of  their 
disagreement  a  third  taxpayer  shall  act  as  umpire,  whose  decision  shall 
be  final,  unless  the  applicant  shall  allege  under  oath  that  gross  injustice 
has  been  done  him,  in  which  case  an  appeal  shall  lie  to  the  courts.    But 
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what  if  they  do  not  disagree  ?  It  is  apfiareDt  that  the  Act  does  not 
provide  for  an  appeal  from  the  decision  of  the  two  referees.  "Wben  it 
directs  that  an  appeal  shall  lie  from  the  decision  of  the  ampire  wiiei 
oath  to  gross  injustice  has  been  made,  and  whose  decision  shall  be 
otherwise  final,  and  that  he  is  to  be  called  in  only  in  case  of  disagree- 
ment, it  presupposes  that  in  case  of  agreement  of  the  **  two  persoDS* 
selected  by  the  parties,  the  decision  which  they  shall  make  shall  be  final 
It  is  obvious  therefore  that  the  right  of  appeal  does  not  come  from  that 
act  of  the  General  Assembly.    Can  it  be  derived  from  any  other  source? 

The  plaintiff  seems  to  take  for  granted  that  the  rules  of  our  Codes 
touching  the  reference  of  litigations  in  the  courts  to  arbitrators  govems 
this  case,  and  cites  art.  3097  of  the  Civil  Code,  permitting  one  who  is 
not  satisfied  with  an  award  to  appeal  from  it,  although  he  had  re- 
nounced such  appeal  by  the  submission,  new  no.  3130.  The  case  falk 
under  wholly  different  rules. 

Kevenue  laws  provide  with  great  particularity  for  the  asseasment 
of  property  from  which  the  revenue  is  to  be  derived,  and  for  its  collee- 
tion.  The  assessment  is  sometimes  confided  to  an  individual,  as  in  tfae 
Act  of  1877  quoad  the  country  parishes,  and  sometimes  to  a  Board  ii 
in  this  city.  A  period  is  prescribed  when  parties  interested  may  han 
their  assessments  revised,  and  a  mode  of  doing  this  is  set  out  All 
modern  statutes  for  raising  revenue  contain  some  provision  for  the  cor- 
rection of  improper  and  excessive  assessments,  and  constitute  a  tribunal 
to  hear  and  finally  determine  complaints  of  that  character.  If  the  com- 
plaint be,  not  of  any  violation  of  law,  but  merely  of  an  error  of  judg- 
ment on  the  part  of  the  assessor,  as  of  over-valuation,  the  statutory 
tribunal  can  alone  afford  relief,  and  unless  the  statute  gives  the  right  o( 
appeal  therefrom,  the  decision  of  such  tribunal  must  be  final.  And  this 
from  necessity,  and  from  the  nature  of  the  subject  matter.  Were  ii 
otherwise,  the  operations  of  government  might  be  impeded  and  its 
machinery  effectually  clogged  by  appeals  from  every  assessment.  The 
legislature  doubtless  thought  it  was  securing  the  taz-ower  from  opprese^ 
ive  valuations  by  compelling  the  exposition  of  the  tax-roll  for  a  certain 
period,  and  according  him  the  right  to  have  the  refusal  of  the  Boaid 
for  reduction  reviewed  by  two  persons,  in  whose  selection  he  could  take 
part,  and  when  they  agreed,  he  should  be  finally  concluded.  How  modi 
more  should  he  be  concluded  if  these  persons  not  only  agreed,  but  their 
estimate  of  value  was  the  same  as  the  actual  assessment 

In  a  late  case  we  said  that  the  award  of  the  referees  as  to  the  value 
of  what  they  considered  ought  to  have,  effect  N.  O.  City  R  Ob.  v. 
Board  of  Assessors,  80  Annual,  261,  and  writers  who  have  made  the 
laws  of  taxation  a  special  study  lay  down  the  rule  that  the  statatoiy 
remedy  is  supposed  to  be  adequate  to  all  the  requirements  of  Jostiee^ 


NEW  ORLEANS,  MARCH,  1879.  273 


New  Orleaus  Gas  Liubt  Company  vs.  Board  of  AesesBors. 


and  if  a  party  falls  to  appeal  to  the  statutory  tribunal  for  the  applica- 
tion ^f  that  remedy,  it  is  his  own  folly,  and  if  he  does  appeal  to  it,  and 
.is  dissatisfied  with  its  judgment,  he  is  nevertheless  concluded  by  it. 
Burroughs  Taxation,  238  ;  Cooley  Tax.  529. 

The  lower  court  properly  discharged  the  rule,  and  its  judgment  is 
affirmed. 

Hehearing  refused. 


No.  7363. 
The  State  ex  rel.  T.  A.  Bartlette  vs.  the  Board  of  Liquidation. 

A  mandamns  will  not  issue  to  ooznpel  the  Board  of  LfQaidation  to  fond  certain 
warrants  when  it  does  not  appear  that  any  demand  to  fund  them  was  ever  made 
oa  the  Board.  A  demand  on  the  Auditor  of  the  State  to  fund  warrants  will  not 
pat  the  Board  of  Liquidation  in  default. 

Tae  clause  in  the  fireneral  appropriation  bill  of  1871,  (aot  No.  73)  proTidlnff  for  the 
re-imbursementof  moneys  paid  into  the  State  treasury  through  error,  etc.,  is 
too  i^eneral  in  its  terms  to  allow  a  court  to  deolare  that  it  included  a  particular 
sum  which  had  been  paid  into  the  treasury  through  error  by  a  certain  person 
whose  name  does  not  appear  in  the  act. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Eogers,  J. 

Bartlette  in  propria  persona. 

The  opinion  of  the  court  was  delivered  by 

Mannino,  C.  J.  The  object  of  this  mandamus  is  to  compel  the  con- 
version into  consols  of  two  warrants  for  one  thousand  dollars  each, 
dated  April  6, 1871,  in  favour  of  F.  C.  Mahan,  which  purport  to  have  been 
issued  to  re-imburse  him  for  moneys  paid,  as  tax  collector,  into  the 
State  treasury  through  error.  They  state  specifically  that  they  are 
drawn  under  act  No.  72  of  1871. 

The  respondent  answered  by  a  general  denial,  but  introduced  no 
evidence,  and  has  made  no  appearance  in  this  court. 

The  relator  offered  in  evidence  the  warrants,  and  their  inc^orsement 
by  Maban,  and  his  own  testimony,  wherein  he  says  that  he  *'  presented 
to  the  Auditor  the  warrants  sued  on,  and  he  refused  to  fund  them." 
The  refusal  of  the  Auditor  is  of  no  consequence.  He  had  not  the  right 
or  power  to  fund  the  warrants.  If  a  majority  of  the  Board  of  Liquida- 
tion reject  the  application  of  a  holder  of  a  warrant  or  bond,  then  such 
holder  may  apply  to  the  proper  court  for  relief.  Sess.  Acts  1874,  .p.  39. 
There  is  neither  allegation  nor  proof  that  any  application  has  been  made 
to  the  defendant  to  fund  these  warrants.  On  the  contrary,  the  relator 
18  » 
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impliedly  aimits  that  he  never  applied  to  it  He  says; — ''relator  is 
credibly  iDformed  that  the  Board  of  LiquidatioD  refuses  to  fund'asj 
warrants  unless  ordered  so  to  do  by  mandate  of  court"  He  is  not  en- 
titled to  a  mandamus  to  compel  the  Board  to  do  what  it  never  refused 
to  do. 

We  are  also  referred  to  Act  No.  72  of  1871  as  the  authority  for 
drawing  the  warrants.  In  fact,  the  relator  is  said  by  the  note  of  m- 
dence  to  have  offered  it  in  proof,  but  happily  it  was  not  copied  in  the 
record,  and  there  is  no  agreement  that  the  printed  copy  may  be  used. 
There  was  no  need  to  offer  it,  and  we  shall  therefore  consider  it  It  is 
the  general  appropriation  bill  for  that  year.  The  only  clause  which  we 
can  cancel  ve  to  be  applicable  to  the  matter  in  hand  is  this  ; — "  for  the 
re-imbursement  of  moneys  paid  into  the  State  treasury  through  error, 
or  which  do  not  belong  to  the  State,  fifty  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary."  Sess.  Act3  1871,  p.  179.  This  is  too 
general  to  allow  a  court  to  declare  that  Mahan's  warrants  were  m»nt 
to  be  included  in  this  clause,  without  some  other  proof  than  is  in  thia 
record,  and  particularly  when  we  find  numerous  clauses  in  the  same  ad 
of  specific  appropriations  to  individuals  by  name.    Ibid,  pp.  18S-4. 

The  judgment  of  the  lower  court,  ordering  the  Board  to  fund  thes« 
warrants  is  erroneous.  We  might  do  injustice  to  the  relator  if  we  finally 
concluded  him  by  our  decree,  and  we  shall  avoid  it  by  a  nonsuit 
Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  now  judgment  in  favour  of  the 
defendant  against  the  plaintiff  as  in  case  of  nonsuit,  and  for  costs  of 
appeal. 


No.  7404. 
E.  J.  Gay  vs.  N.  O.  Pacific  Bailwat  Gohpany. 

Where  the  plaintiff  avers  in  his  petition  for  an  Injunotlon  that  the  acts  of  the  de- 
fendant have  already  caased  him  damage  in  the  sum  of  $500,  and  will,  unless 
restrained,  cause  him  a  further  damasre  of  $3000.  the  district  court  haa  iurift- 
diotion. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  IbenHle; 
McVea,  J. 
Barrow  iSs  Pope  for  plaintiff  and  appellant. 

MatihewB  &  Talbot  and  Kennard,  Howe  &  Prentiaa  for  defendants  and 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Maitnino,  C.  J.    The  plaintiff  avers  that  he  is  the  owner  of  a  sugar 
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plantation  in  Iberville  parish,  and  that  the  defendant,  without  his  con- 
sent and  despite  his  express  prohibition,  has  entered  upon  the  plantation 
and  is  engaged  in  laying  off  and  constructing  thereon  a  railroad  extend- 
ing across  the  whole  of  his  land,  without  having  caused  an  expropriation 
thereof  to  be  made — that  this  railroad  Is  being  laid  in  such  manner  as 
to  endanger  the  safety  of  his  sugar-house,  and  is  destroying  the  crops 
of  cane  and  corn  growing  on  the  land — that  the  excavations  of  the  de- 
fendant's agents  and  employees  have  already  damaged  him  in  the  sum 
of  five  hundred  dollars,  and  if  the  defendant  shall  persist  in  constructing 
the  road  in  the  manner  proposed,  he  would  be  further  damaged  in  the 
sum  of  two  thousand  dollars.  Independent  of  the  value  of  the  land  thus 
occupied.  An  injunction  was  prayed  and  obtained,  prohibiting  the  de- 
fendant from  entering  upon  the  land,  and  constructing  the  road-bed, 
and  from  making  any  embankments  or  excavations  upon  his  land,  and 
judgment  was  prayed  against  the  company  for  five  hundred  dollars  for 
damages  already  sustained  by  its  tortious  acts. 

The  defendant  pleaded  the  general  issue,  and  specially  averred  that 
the  acts  and  works  complained  of,  and  prayed  to  be  Injolned,  were  done 
and  completed  before  any  injunction  was  served  upon  it,  and  therefore 
there  was  nothing  to  Injoin — that  the  company  had  a  legal  right  to  enter 
upon  the  plalntififs  land  for  the  construction  of  the  works'  complained 
of,  and  had  been  induced  to  believe  by  the  acts,  speeches,  and  dec- 
larations of  the  plaintiff  that  such  entry  upon  his  land  and  construction 
of  the  road  thereon  would  meet  with  his  approval,  and  that  he  is  now 
estopped  from  shifting  his  position,  and  claiming  damages.  It  is  then 
averred,  that  so  far  from  damaging  him,  the  construction  of  the  road 
across  his  land  has  enhanced  its  value,  and  will  enhance  it  more  in  the 
future. 

A  jury  was  empanelled  to  try  the  issues  thus  raised,  and  on  reading 
the  petition,  the  judge  below  was  of  opinion  that  he  had  not  jurisdiction 
of  the  case,  because  the  sum  Involved  did  not  exceed  five  hundred  dol- 
lars, and  on  motion  of  defendant  he  accordingly  dismissed  the  suit. 

The  plaintiff  relies  upon  Crescent  City  L.  S.  &  S.  Co.  v.  Larrieux,  30 
Annual,  798,  where  we  said ; — 

**  The  substance  of  its  allegation  is,  first,  that  defendant  has  already, 
by  past  acts,  damaged  it  in  the  sum  of  $200 ;  and  second,  that  if  per- 
mitted to  continue,  it  will  irreparably  injure  plaintiff  in  the  enjoyment 
of  its  exclusive  rights,  privileges,  and  emoluments  under  its  charter.  It 
is  made  to  appear  by  affidavit,  that  these  rights  and  privileges  thus 
alleged  to  have  been  Invaded,  and  which  will  continue  to  be  so  invaded, 
are  of  a  value  exceeding  $500,  etc.  We  think  that  under  the  allegations 
of  the  petition,  the  terms  of  the  charter  and  the  affidavit,  the  matter  in 
dispute  is  shown  to  be  within  the  jurisdiction  of  this  court." 
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In  that  case,  there  was  do  averment  of  the  amount  of  damages  that 
would  be  sustained  by  the  continuance  of  the  obnoxious  acts,  butmerelj 
that  such  continuance  would  work  irreparable  injury,  and  it  appeared 
only  by  affidavit  that  the  prospective  damages  would  exceed  five  han- 
dred  dollars.  In  the  present  case,  the  prospective  damages  are  laid  at 
a  designated  sum,  set  out  in  the  petition,  and  under  the  authoritj  of 
Larrieux's  case  the  district  court  had  jurisdiction.    Therefore 

It  is  ordered  that  the  judgment  of  the  lower  court  is  avoided  ud 
reversed,  and  the  cause  is  remanded  to  be  proceeded  with  aecordiog  to 
law,  the  defendant  paying  costs  of  appeal. 


No.  7376. 
Heibs  of  Hebbiman  vs.  John  Jannet. 

31    276 

61  1306  rpi^Q  failure  to  appoint  an  attorney  of  absent  heirs  with  whom  to  conduct  oontn- 

dictorily  an  application  for  the  administratorship  of  the  succession,  wili  dcA 

affect  the  validity  of  the  appointment  of  administrator. 
The  failure  of  an  administrator  to  obtain  an  order  of  court  for  the  sale  of  sueoes- 

sion  property  contradictorily  with  an  attorney  of  absent  heirs,  will  not  render 

the  sale  null  and  void.    The  purchaser  at  such  a  sale  is  not  affected  by  such  ir> 

refiTularities. 
In  the  absence  of  a  newspaper  published  at  the  place  where  the  probate  coortis 

sitting:,  posting  an  application  for  letters  of  administration  is  sufflcienL 
The  acceptance  of  an  insolvent  surety  on  the  bond  of  an  administrator  will  noi 

affect  the  validity  of  his  appointment,  or  of  his  acta  as  administrator. 
The  mere  omission  of  the  name  of  the  succession  in  the  body  of  the  oath  taken  br 

one  Qualifvins:  as  the  administrator  of  the  succession,  in  the  courseof  tfaemor* 

tuary  proceedings,  will  not  affect  his  Qualiflcation  as  administrator. 
Where  an  order  of  sale  of  succession  property  Is  applied  for  it  is  sufficient  to  dte 

the  administrator.    It  is  not  necessary  to  obtain  the  order  contradictorily  iritk 

an  attorney  of  absent  heirs. 
The  clerk  of  the  probate  court  has  power  to  render  an  order  of  sale  of  suoeeBskw 

property. 
Where  the  sale  of  succession  property  is  attacked  on  the  crround  of  a  fraudulent 

collusion  between  the  administrator  and  the  creditor  who  provoked  the  sale. 

parol  evidence  is  admissible  to  show  that  the  property  sold  for  what  it¥is 

worth. 
The  question  as  to  what  was  sold  at  a  public  sale  by  the  sheriff  is  determined  bjtlw 

adjudication,  not  by  the  sherifTs  deed. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia.   Hough,  J. 

Wade  K  Young  for  plaintiffs  and  appellants. 
O.  Mayo  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

White,  J.     In  March,  1862,  Peter  Toung,  through  his  attorney, 
James  H.  Yeazie,  instituted  suit  against  Mrs.  Jeannette  Herriman  for 
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the  sum  of  $1093  54.  Personal  service  was  made  on  Mrs.  Herriman  of 
this  petition ;  but  it  seems  that  issue  was  never  joined  thereon  during 
her  life-time.  In  the  summer  or  autumn  of  1863  Mrs.  Herriman  removed 
to  Texas  with  her  family,  where  she  died  about  January,  1865.  On  the 
14th  of  March,  1866,  John  Janney,  through  his  attorneys,  Messrs.  Spar- 
row &  Montgomery,  presented  a  petition  representing  the  death  of  Mrs. 
Herriman,  her  non-residence,  and  his  belief  that  her  heirs  resided  in  the 
State;  stated  that  he  had  been  requested  by  the  creditors  to  apply  for 
letters  of  administration,  for  which  he  asked.  Upon  this  petition  the  clerk 
of  the  district  court  on  the  14th  of  March,  1866,  rendered  an  order  for 
the  publication,  for  the  inventory,  and  for  the  appointment  of  Janney  in 
the  event  of  no  opposition.  The  application  was  posted,  and  there  be- 
ing no  opposition,  and  Janney  having  taken  the  oath  and  given  bond,  he 
was  appointed  administrator  of  the  succession  of  Jeannette  Herriman 
on  the  9th  of  April,  1866.  By  order  of  the  clerk,  on  the  28th  of  July, 
1866,  an  inventory  was  taken  of  the  effects  of  the  succession  of  Jeannette 
Herriman,  and  the  following  property  was  inventoried :  "  One  eighth 
part  of  a  tract  of  land  known  as  the  Henry  tract,  lying  on  the  lower  or 
south  side  of  said  tract,  containing  one  hundred  and  twelve  5-100  acres, 
acquired  from  Samuel  Garland ;  also  one  half  of  fractional  section  No. 
1,  containing  sixty-nine  17-100  acres,  and  fractional  section  No.  11,  con- 
taining thirty-one  71-100  acres  ;  also  fractional  section  No.  12,  contain- 
ing three  hundred  and  fifteen  31-100  acres ;  the  whole  containing  a  tract 
of  five  hundred  and  twenty-eight  64-100  acres,  of  which  is  improved 

supposed  to  be  about  two  hundred  and  sixty  acres,  appraised  at 

eighteen  dollars  per  acre,  amounting  to  $9506  25.    On  the  26th  of  May, 

1866,  Toung,  by  his  attorneys.  Mayo  &  Spencer,  revived  his  suit  against 
Mrs.  Herriman  by  petition  against  Janney,  administrator,  who  pleaded 
a  p^eneral  denial,  and  judgment  was  rendered  after  due  proof  against 
Janney,  administrator,  for  the  amount  claimed.    On  the  3d  of  March, 

1867,  Young  filed  a  petition  representing  the  obtaining  of  his  judgment, 
his  non-payment,  that  the  only  property  of  the  succession  was  land 
which  was  not  productive,  that  its  sale  was  necessary  for  the  payment 
of  the  debts  of  the  succession,  and  asked  that  Janney  be  ordered  to 
show  cause  why  the  land  should  not  be  sold  to  pay  the  debts,  and  for  a 
new  inventory  and  appraisement  of  the  property.  Janney,  administra- 
tor, answered  that  having  no  good  cause  to  show  why  the  prayer  should 
not  be  granted,  he  consented  to  the  order  to  sell  as  prayed  for.  On  the 
10th  of  June,  1867,  the  clerk  rendered  an  order  directing  that  as  the 
plaintiff  was  a  judgment  creditor  of  the  succession  the  real  estate  of  the 
deceased  be  sold  by  Janney,  sheriCT,  according  to  law ;  that  an  inven- 
tory and  appraisement  be  made  of  the  property  of  the  succession. 
This  inventory  was  taken,  consisting  of  the  same  property  previously 
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inventoried,  which  was  appraised  at  nine  dollars  per  acre,  or  $4757  7<» 
for  the  whole.  Under  this  oi  d  ir  an  authority  was  issued  to  the  sheriff 
to  sell  the  property  of  the  succession  of  Jeannette  Herriman,  the  order 
containing  *the  description  of  the  property  as  found  in  the  inTentory. 
The  real  estate  was  advertised  for  sale  for  cash,  the  advertisemeDt  giv- 
ing the  same  description  as  that  contained  in  the  inventory  and  order  to 
sell.  There  being  no  bid,  the  property  was  re-advertised  for  sale  at 
twelve  months  credit  The  advertisement  being  identical  with  the 
former,  the  property  was  adjudicated  to  Peter  Young  for  five  huodred 
dollars.  The  sheriff  made  return  on  the  order  of  sale  that  he  bad  add 
the  property  described  therein  to  Young.  In  making  his  deed,  however, 
to  Young  the  prdperty  was  described  as  follows :  "  The  one  eighth  part 
of  a  certain  tract  of  land  lying  and  fronting  on  Black  river  in  said  par- 
ish, known  as  the  Henry  grant,  being  the  south  eighth  thereof ^  et&,  the 
words  **  being  the  south  eighth  thereof,"  etc.,  having  been  added  to  the 
description  as  contained  in  the  inventory,  as  mentioned  in  the  order  of 
sale,  as  published  in  the  advertisement,  and  as  stated  in  the  return  of 
the  sheriff.  The  addition  of  these  words  in  the  deed  making  it  there- 
upon appear  that  the  sheriff  had  sold  a  certain  divided  eighth,  instead 
of  an  undivided  one,  Janney  filed  a  final  account  by  which  thesucceasioD 
was  shown  to  be  insolvent,  which  account,  although  filed  on  the  12th  of 
October,  1868,  remains  unhomologated. 

Such  are  the  mortuaria  proceedings  of  Mrs.  Herriman's  estate,  a 
clear  apprehension  of  which  is  necessary  to  the  decision  of  the  preaent 
suit  which  is  a  demand  on  the  part  of  the  heirs  of  Mrs.  Herriman  to 
recover  the  property  from  Young,  with  the  rents  and  revenues,  and  for 
damages  against  Janney,  on  the  following  grounds : 

First.  That  Janney  never  was  the  administrator  of  Jeannette  Her- 
riman, because  at  the  time  of  his  appointment  the  heirs  were  in  poaaes- 
sion  through  a  duly  authorized  agent.  This  ground  having  been 
destroyed  by  the  proof,  the  contrary  position  has  been  assumed  bj 
counsel ;  viz.:  That  Janney  was  not  administrator,  because  the  heiia 
were  absent  and  unrepresented,  no  attorney  for  absent  heirs  having 
been  appointed. 

Second.  That  no  publication  of  his  application  for  letters  waa 
made. 

Third.    That  no  inventory  was  made. 

Fourth.    That  no  oath  was  taken  or  bond  executed. 

Fifth.  That  Young's  judgment  is  a  nullity,  not  having  been  eoih 
tradictorily  rendered  with  an  attorney  of  absent  heirs. 

Sixth.  That  the  order  of  sale  was  obtained  without  due  notice  to 
the  heirs. 

Seventh.    That  the  clerk  had  no  power  to  render  the  order  of  sale. 
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Eighth.  That  the  mortuary  proceedings  were  ooncocted  between 
Young  and  Janney  for  the  purpose  of  despoiling  the  heirs,  were  fraudu- 
lent in  their  inception,  in  their  execution  and  accomplishment,  that  the 
property  was  sold  for  a  vile  price. 

Ninth.  That  the  sheriff  sold  a  divided  eighth,  while  the  succession 
was  only  owner  of  an  undivided  one. 

In  considering  these  objections  we  will  eliminate  primarily  the  ques- 
tion of  fraud  in  order  to  examine  it  in  its  proper  order,  thus  enabling  us 
to  determine  the  legal  aspect  of  the  objections  before  considering  the 
effect  of  the  fraud,  if  any,  upon  the  proceedings. 

1.  There  can  be  no  doubt  that  the  heirs  of  Jeannette  Herriman 
were  absentees,  tliat  no  attorney  of  absent  heirs  was  appointed  to  rep- 
resent them. 

But  this  failure  did  not  affect  the  validity  of  the  appointment  of  the 
administrator,  however  it  might  affect  his  subsequent  acts  in  which  it 
was  necessary  to  make  the  heirs  parties  through  the  attorney  of  absent 
heirs.  On  tbe  face  of  the  proceedings  there  was  no  necessity  for  an 
attorney  of  absent  heirs.  It  has  been  long  since  held  that  a  necessity 
for  such  appointment  should  be  shown  before  it  is  made.  Robouam's 
Heirs  vs.  RobQuam's  Ex.,  12  La.  74 ;  Succession  of  Harris,  29  A.  746. 
If  the  heirs  were  absent,  the  succession  ought,  perhaps,  to  have  been 
administered  by  a  curator,  but  the  mere  calling  of  the  person  appointed 
an  administrator,  when,  perhaps,  under  the  true  state  of  facts  he  should 
have  been  called  a  curator,  can  have  no  legal  effect  upon  the  validity  of 
his  acts.    Ford  vs.  Newcomer,  14  A.  706. 

The  appointment  of  Januey  by  the  court  fixes  his  right  to  the  office, 
at  least  quoad  parties  dealing  with  him  as  such  ;  hut  even  were  this  not 
the  case,  the  mere  non-appointment  of  the  attorney  of  absent  heirs 
would  not  render  the  proceedini<s  absolutely  null.  Said  this  court  in 
Gibson  vs.  Foster,  2  A.  509 :  '*  If  it  were  true  that  no  attorney  had  been 
appointed  to  represent  the  absent  heirs  when  the  decree  and  order  of 
•sale  was  made,  the  decree  would  not  be  an  absolute  nullity  by  reason  of 
the  omission.  A  curator  was  the  representative  of  the  succession,  and 
had  the  capacity  to  provoke  a  sale  of  this  property.  The  act  of  1817, 
making  it  a  duty  to  prove  contradictorily  with  the  attorney  of  absent 
heirs  that  the  sale  was  advantageous  and  necessary,  is  merely  directory. 
It  contains  no  prohibitory  clause,  and  although  its  non-observance  might 
in  certain  cases  subject  the  curator  to  damages  at  the  suit  of  tbe  absent 
heirs,  it  constitutes  one  of  those  informalities  anterior  to  the  judgment 
which  can  not  be  inquired  into  collaterally."  2  A.  966.  But  whatever 
conclusion  might  be  arrived  at  on  this  subject,  the  validity  of  the  sale 
to  Young  would  not  be  affected  thereby.  It  is  no  longer  an  open  ques- 
tion that  the  purchaser  at  a  probate  sale  need  not  look  beyond  the  de- 
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cree  ordering  the  sale  for  his  protection,  and  that  all  irregularities 
anterior  to  the  order  are  covered  by  it,  at  least  quoad  the  purduuer, 
11  R  72  ;  16  La.  440 ;  14  A.  622 ;  18  A.  485 ;  21  A.  505. 

These  authorities  are  completely  decisive  of  the  remaining  objec- 
tions, but  from  abundance  of  caution  we  will  review  them  seria^m: 

2.  The  application  for  letters  was  duly  posted.  In  the  absence  ol 
a  newspaper  the  posting  was  sufficient. 

3.  There  was  an  Inventory. 

4.  There  was  a  bond  given  for  ten  thousand  dollars  and  signed  by 
Oeneral  Sparrow.  It  is  contended  that  at  the  time  he  signed  as  secarity 
he  was  insolvent ;  but  manifestly  the  sufficiency  of  the  bond  was  a  mat- 
ter to  be  determined  by  the  officer  whose  duty  it  was  to  receive  and 
judge  of  it.  If  he  took  an  insolvent  security,  although  we  express  do 
opinion  thereon,  his  so  doing  could  not  have  affected  the  appointmeot 
of  the  administrator  or  have  destroyed  the  validity  of  his  acts.  The 
oath  was  taken  ;  the  pretension  of  its  non-existence  results  from  the  fol- 
lowing fact :  the  oath  as  found  in  the  record  has  in  the  body  of  the  oath 
the  name  of  the  succession  blank,  so  that  it  reads  :  "  I,  John  Janney,  do 
solemnly  swear  that  I  will  well  and  faithfully  do  and  perform  all  the 

duties  and  obligations  imposed  upon  me  by  law  as  the of  the 

estate to  the  best  of  ray  understanding  and  ability.    So  help 

me  God."  Sworn  to  and  subscribed  before  me  this  9th  day  of  Apii], 
1866.  The  mere  leaving  of  the  blank  \n  the  oath  as  found  in  the  record 
would  not  destroy  its  effect  so  as  to  relieve  Janney  from  any  of  the 
responsibility  resulting  from  it  It  is  part  of  the  mortuary  proceedingai 
It  was  taken  by  him  in  order  to  qualify  as  administrator.  Itappean 
to  have  been  taken  before  the  clerk,  and  the  presumption  omnia  riie 
directly  covers  the  oversight  which  caused  the  omission  in  the  body  of 
the  oath.  Ball's  Administrator  vs.  Ball,  15  La.  173.  True,  the  blank 
in  the  oath  is  not  filled  up  with  the  name  of  the  succession.  That  name, 
however,  is  set  forth  in  the  caption,  and  the  oath  is  signed  by  the  affiant 
«nd  by  the  clerk  of  the  court,  by  whom  it  was  administered,  and  is  im- 
mediately on  the  same  paper  followed  by  the  appointment  in  due  form. 

5.  That  Young's  judgment  was  not  rendered  contradictorily  with 
the  heirs. 

The  citation  on  the  administrator  was  sufficient.  Even  had  there 
been  an  attorney  of  absent  heirs,  no  citation  would  have  been  required 
on  him.  The  debt  was  proven  contradictorily  with  the  administrator 
to  the  satisfaction  of  the  court.  Gibson  vs.  Foster,  2  An.  509.  Even  if 
the  judgment  be  only  prima  facie  binding  as  to  heirs,  the  final  acoouDt 
is  open  to  attack,  and  thore  is  no,  even  semblance  of,  proof  as  to  the 
invalidity  of  Young's  claim. 

6.  The  heirs  were  not  necessarily  parties  to  the  order  of  sale ;  if 
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present,  notice  to  them  would  not  have  been  a  prerequisite  to  its 
validity.    21  An.  505 ;  24  An.  530 ;  28  An.  633. 

7.  The  clerk  had  the  power  to  render  the  order.  Woods  vs.  Lee, 
21  An.  507;  12  An.  612. 

8.  Was  the  sale  a  fraudulent  one?  Were  the  proceedings  con- 
cocted for  the  purpose  of  depriving  the  heirs  of  their  property  ?  We 
find  no  evidence  whatever  to  that  effect.  It  is  said  that  Janney  knew 
at  the  time  he  applied  for  the  appointment  that  the  heirs  were  non-resi- 
dents, although  he  alleged  his  belief  that  they  were  within  the  State. 
Granted,  there  is  no  proof  that  Young  so  knew.  It  is  contended  that 
the  administration  was  provoked  by  Young,  and  therefore  there  was  a 
privity  between  Young  and  Janney.  Young  had  a  right  to  provoke  the 
administration.  He  was  a  creditor.  It  is  charged  that  the  attorneys 
for  Young  were  the  attorneys  for  Janney.  The  proceeding,  in  the  suc- 
cession were  conducted  by  Messrs.  Sparrow  and  Montgomery,  the  at- 
torneys for  Janney,  while  Young  seems  to  have  been  represented  by 
Messrs.  Mayo  and  Spencer.  After  the  rendition  of  the  judgment  in 
favor  of  Young,  after  the  sale,  after  the  payment  of  his  claim,  the  final 
account  seems  to  have  been  made  in  the  name  of  Janney  by  Messrs. 
Mayo  and  Spencer.  There  is  no  evidence  whatever  of  any  combination 
or  conspiracy.  Young  contradicts  it  by  his  answer  and  Janney  by  his 
testimony. 

The  property  appears  to  have  been  sold  for  its  just  value,  although 
for  less  than  the  appraiuement  which  was  made  on  the  twelfth  day  of 
June,  1867.  But  the  proof  is  complete  that  between  the  day  of  the 
inventory  and  the  date  of  the  sale  the  property  was  swept  over  by  a 
disastrous  overflow.  One  of  the  witnesses  says  that  he  saw  the  prop- 
erty in  the  latter  part  of  1867,  and  that  the  water  was  deep  enough  to 
float  a  steamboat  There  is  no  contravening  proof.  It  is  shown  that 
the  land  in  the  vicinage  was  offered  for  a  less  price  than  that  brought 
by  the  land  in  controversy.  The  property  was  regularly  advertised, 
regularly  offered  for  cash  without  a  bidder,  regularly  adjudicated  to 
Young  at  the  second  offering  without  there  being  any  proof  whatever 
of  any  combination  by  which  the  obtaining  of  a  just  price  was  pre- 
vented. 

The  bill  of  exceptions  taken  to  the  admissibility  of  the  testimony 
showing  the  value  of  the  property,  we  think,  was  not  well  reserved. 
The  charge  of  fraud  clearly  made  it  competent  for  the  parties  to  show 
the  actual  value  of  the  property.  The  claim  that  Young  was  engaged 
in  a  conspiracy  to  defraud  the  heirs  is  manifestly  destroyed  by  the 
proof  in  the  record  that  the  fact  of  the  sale  was  directly  communicated 
by  Young's  attorneys  to  the  husband  of  the  major  heir,  who  was  absent. 

Mrs.  Herriman  died  in  Texas  ;  her  heirs  were  Laura  M.  Herriman, 
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wife  of  Dr.  Edward  Merrill,  and  Laura  Sarah  Herriman,  a  minor,  it 
her  death,  she  left  property  in  Texas  which  was  taken  charge  of  by  Br. 
Merrill,  her  administrator.  The  record  shows  that  before  the  aaie 
Judge  Mayo  advised  Dr.  Merrill  of  the  proposed  sale,  and  received  in 
reply  a  letter  disolaiming  all  interest  in  the  succession  on  aooonnt  of  ha 
insolvency,  the  letter  being  as  follows  : 

"  Waco,  Texas,  June  30,  1867.  Your  letter  came  duly  to  hand;  in 
reply  I  can  only  say  that  I  do  not  see  that  I  can  do  any  thing  aboat  the 
plantation.  I  am  not  able  to  buy  it  in.  The  estate  is  so  much  involved 
that  I  have  no  idea  the  place  will  sell  for  enough  to  pay  the  debta  The 
only  one  that  it  will  affect  will  be  Messrs.  M.  D.  Cooper  &  Co.,  I  sap- 
pose.    They,  I  reckon,  can  afford  to  give  more  than  any  one  else.**   *  * 

This  acknowledged  insolvency  was  made  manifest  by  the  aoooant, 
and  is  equally  shown  to  have  been  the  case  by  the  proof  in  this  reoori 
It  is  worthy  of  note  that  there  is  no  evilence  impugning  the  amount  or 
validity  of  Young's  debt,  and  the  whole  matter  as  we  determine  it 
resolves  itself  into  the  simple  question  of  the  right  of  an  heir  in  an 
insolvent  estate  administered  by  an  administrator  to  annul  the  entire 
mortuaria  because  of  the  non-appointment  of  an  attorney  for  absoit 
heirs,  not  only  in  the  absence  of  all  fraud,  but  in  face  of  the  fact  tbat 
knowledge  of  the  proceedings  was  conveyed  to  the  husband  of  the  only 
major  heir. 

The  complaint  as  to  the  fact  tbat  the  sheriff's  deed  by  the  addition 
of  the  words  *'  the  south  eighth  thereof,"  made  the  sale  one  of  a  divided 
instead  of  an  undivided  eighth  is  erroneous.  The  adjudication  and  not 
the  deed  vest  the  title.  C.  C.  2608  ;  C.  P.  C95.  The  inventory  correctly 
described  the  property,  as  did  the  order  of  sale,  the  advertisement^  and 
the  sheriff's  return.  The  answer  of  the  defendant  disclaimed  all  interest, 
title,  or  possession  to  any  but  the  undivided  eighth.  The  judgment  (^ 
the  lower  court  was  clearly  rendered  with  reference  to  this  admission;  it 
did  not  quiet  the  defendant  in  the  title  to  and  possession  of  the  prc^ 
erty  not  bought,  but  of  the  one  undivided  eighth  which  was  sold.  The 
opinion  we  have  formed  on  the  merits  dispenses  us  from  passing  on  the 
exception  filed  by  Janney. 

The  judgment  is  affirmed. 

Kehearing  refused. 

Mr.  Justice  Spencer  being  recused  takes  no  part  in  this  decision. 
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No.  7378. 
Elizabeth  M.  Tatlor  vs.  Acx^uilia  MgElvin  et  al. 

A  married  woman  who  has  no  family  dependent  on  her  individually  for  support,, 
and  whose  husband  is  inirood  health,  attends  to  his  ordinary  avocntion.  and 
owns  more  land  than  the  law  exempts  from  seizure,  oan  not  olalm  the  benefit  of 
the  homestead  act  of  1866. 

APPEAL  from  the  Sixth  Judicial  District  Ck>urt,  parish  of  St.  Helena. 
Duncan,  J. 

Wright  &  Lea  for  plaiDtifT  and  appellee. 

O.  P.  Amacker,  J,  E,  Wil807i,  and  H,  M.  Carter  for  defendants  and 
appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.  The  plaintiff,  a  married  woman,  injoins  the  sale  of 
one  hundred  and  sixty  acres  of  land,  with  the  buildings  thereon,  which 
were  under  seizure  at  the  instance  of  McElvin,  to  satisfy  our  decree 
rendered  last  year.  McElvin  v.  Taylor,  30  Annual,  552.  The  ground  of 
injunction  is,  that  she  Is  entitled  to  a  homestead  under  the  law  of  1865» 
Bey.  Stats,  sees.  1691  et  seq. 

The  husband  of  the  plaintiff  is  living,  is  healthy,  and  personally 
attends  to  the  management  of  his  business,  which  is  farming.  There 
are  three  children,  one  of  whom  as  a  witness  in  the  case  says  ;--"My 
father,  the  husband  of  the  plaintiff,  is  living.  The  general  management 
of  the  farm  is  left  to  my  father's  judgment.  He  is  a  farmer,  and  makes 
his  living  by  farming.  For  a  man  of  his  age,  his  health  is  very  good. 
He  generally  superintends  the  management  of  the  place.  He  owns  some 
pine  woods  land  in  his  own  name — sixty  acres.  It  adjoins  the  home- 
stead place  on  the  south  side."  Further  on,  he  saysa  ;— "  The  plaintiff 
has  three  children  living  with  her,  two  daughtera  and  a  son,  two  of 
wh^m  are  minors.  She  lives  on  the  land  seized  by  McElvin.  The  three 
children,  I  suppose,  are  dependent  on  their  parents  for  a  support." 

The  son  is  the  witness,  and  his  supposition,  even  if  we  accord  to 
it  the  force  of  a  proof,  is  that  himself  and  his  sisters  are  dependent,  not 
on  the  plaintiff,  for  support,  but  on  both  parents.  The  record  contains 
evidence  that  his  father,  the  husband  of  the  plaintiff,  is  the  owner  of 
one  hundred  and  twenty-one  acres  of  land,  besides  the  sixty  acres  men- 
tioned above,  having  successfully  resisted  the  payment  of  a  mortgage  to 
the  Mississippi  Mills  Manufacturing  Company,  given  by  him  upon  that 
quantity  of  land. 

That  a  married  woman,  though  separate  in  property,  is  not  entitled 
to  a  homestead  under  these  circumstances,  would  seem  indubitable. 
Barron  v.  Solibellos,  28  Annual,  355.  And  it  cannot  be  contended,  that 
this  case  falls  under  the  operation  of  the  construction  of  the  homestead 


^4         SUPREME  COURT  OF  LOUISIANA, 

Taylor  vs.  McEIvin  et  al. 

act,  applied  in  Hardin  v.  Wolf,  29  Annual,  333.  where  the  husband  was  a 
deaf  mute,  an  imbecile,  who  could  give  no  assistance  in  providing  for  the 
wants  and  necessities  of  the  family.  We  do  not  pass  upon  that  queetioA 
in  this  case,  but  rest  this  decision  on  the  simple  ground  that  the  plaintiff 
is  not  in  the  condition  of  that  debtor,  for  whose  relief  the  homestetd 
law  was  made.  She  has  not  a  family  dependent  on  her  for  support  Her 
husband  is  not  infirm,  but  on  the  contrary  attends  to  the  farm,  and  owns 
more  land  than  the  law  deemed  necessary  to  assign  to  any  impoverished 
debtor.  To  sustain  such  a  pretension  as  is  set  up  here  by  the  plaintiff^ 
would  be  oCTering  a  premium  to  improvidence,  not  a  boon  to  misfortune. 

Our  conclusion  on  this  part  of  the  defence  dispenses  with  theneces- 
aity  of  considering  the  other  matters  relied  on.  The  verdict  and  judg- 
ment are  erroneous.    Therefore 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  is  set  aside, 
and  the  judgment  of  the  lower  court  is  avoided  and  reversed,  the  injunc- 
tion is  dissolved,  and  that  the  defendants  have  judgment  against  the 
plaintiff,  upon  her  demand,  and  for  their  costs  in  the  lower  courts  and 
for  costs  of  appeal. 
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Sabah  Gokdon  vs.  N.  K.  Knox. 

The  district  court  is  without  jurisdiction  of  a  suit  by  an  administratrix  to  compel 
a  creditor  of  the  succession,  who  has  had  certain  succession  property  sold  un- 
der executory  process,  to  pay  over  the  proceeds  of  the  property  for  dlstrihotioft 
between  herself  and  her  minor  children.  The  object  of  such  a  suit  is  to  settle 
a  succession,  which  the  parish  court  alone  has  authority  to  do. 

Partial  payments  inscribed  on  a  promissory  note,  and  sisncd  by  the  deceased  maker 
(whose  sisrnature  is  provable  by  parol  testimony)  are  admissible  in  evidence  to 
prove  interruption  of  prescription. 

As  to  the  vendee,  the  vendor's  lien  is  not  lost  for  failure  to  record  it  within  sixdsjs 
of  the  sale. 

If  more  than  ten  years  have  elapsed  from  the  record  of  a  mort«ra«re  it  may  jtt  be 
re-inscribed,  and  from  the  date  of  such  re-inscription  it  will  have  effect asft 
mortffaf^e. 

APPEA.L  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea.J, 

B,  W,  Knickerbocker  and  C.  D.  Favrot  for  plaintiff  and  appellant. 
HerroTiy  Bird  &  Beale  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  defendant  on  Sept.  13,  1852,  sold  a  house  and 
lot  in  the  town  of  JBaton  Bouge  to  George  Gordon  for  8650,  payable  Feb. 
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1, 1853,  with  iQtereet  from  day  of  sale.  The  act  of  Bale  coDtained  also  a 
mortgage  upon  the  property,  and  a  retention  of  the  vendor's  lien,  to 
secure  the  payment  of  the  purchase  price,  and  was  recorded  in  the  Gon- 
reyance  book  on  the  same  day  of  its  execution;  but  not  in  the  Mortgage 
book  until  the  21st  of  same  month.  The  mortgage  was  re-inscribed  Au- 
gust 29, 1865. 

In  the  meantime  viz.  on  March  11,  1862,  Gordon  gave  a  mortgage- 
on  the  same  property  to  Michael  Devince  for  $310,  bearing  eight  per 
centum  interest.  Gk)rdon  died  in  1867,  and  his  widow,  the  present 
plaintiff,  became  his  administratrix,  and  qualified  as  natural  tutrix  to- 
his  children.  The  movables  were  sold,  and  consisting  chiefly  of  an  un-* 
gathered  cotton  crop,  the  proceeds  did  not  suffice  to  pay  more  than  the- 
charges  for  gathering  it,  and  the  other  privileges  resting  upon  it. 

Pending  these  mortuary  proceedings,  viz  on  Sept.  19, 1867,  Knox 
obtained  an  order  of  seizure  and  sale  of  the  mortgaged  property,  after 
the  usual  notice  had  been  served  on  the  present  plaintiff  as  administra- 
trix, and  bought  it  at  the  sale  thus  provoked  for  $1,150.00.  The  sum  of 
$717.13  was  applied  to  the  satisfaction  of  the  order  of  seizure  and  sale, 
and  the  residue  was  retained  in  his  hands  to  satisfy  the  previous  mort- 
gage. For  it  is  necessary  to  observe  that  Gordon's  mortgage  to  Devince 
was  given  in  March,  1862,  and  that  Knox's  mortgage  was  not  re-inscribed 
until  1865,  thirteen  years  after  its  date.  Devinc«'s  mortgage  was  subse- 
quently cancelled  at  Knox's  instance,  and  presumably  upon  the  produc- 
tion by  him  to  the  Recorder  of  his  payment  of  the  Devince  mortgage. 

Precisely  ten  years  after  the  issuing  of  the  order  of  seizure  and 
sale,  viz  Sept.  19, 1877,  the  widow  Gordon  instituted  this  suit,  the  object 
of  which  is  to  compel  Knox  to  pay  to  her  the  proceeds  of  sale  of  the 
mortgaged  property.  The  suit  is  in  her  double  capacity  of  administra* 
trix  of  the  succession,  and  tutrix  of  her  children,  and  she  alleges  that 
she  is  a  widow  in  necessitous  circumstances,  and  as  such  is  entitled,  with 
her  children,  to  one  thousand  dollars  from  the  succession,  which  is  a 
privileged  claim  ranking  the  mortgages — that  Knox's  vendor's  lien  was 
lost  because  not  recorded  within  six  days,  and  his  mortgage  was  lost 
because  the  note,  secured  by  it,  was  prescribed.  She  prays  judgment 
against  him  for  the  sum  claimed,  and  that  the  Court  will  order  one 
thousand  dollars  thereof  to  be  paid  to  her  and  her  children,  and  Knox's 
mortgage  and  vendor's  lien  be  declared  null  and  void. 

The  suit  is  in  the  district  court. 

The  defendant  excepted  that  the  petition  disclosed  no  cause  of 
action,  which  being  overruled,  he  pleaded  what  is  equivalent  to  the  gen- 
eral issue. 

The  plaintiff  complains  that  Knox  was  really,  by  his  appropriation 
and  distribution  of  the  proceeds  of  sale,  undertaking  to  settle  the  sue- 
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cession,  and  loses  sight  of  the  fact  that,  while  objecting  to  his  assump- 
tion of  authority,  she  is  herself  asking  the  district  court  to  settle  it^a&d 
distribute  the  fund  arising  from  the  sale  as  in  a  mortuary  proeeediDf^ 
It  is  unnecessary  to  say  that  the  district  court  cannot  legally  usurp  the 
functions  of  the  parish  court  in  that  particular,  and  that  portion  of  the 
demand  was  outside  of  its  jurisdiction.  As  to  the  other  part  of  the 
demand,  of  which  the  district  court  had  jurisdiction,  the  administratiix 
«hould  have  interposed  her  plea  of  prescription  when  the  order  d 
seizure  and  sale  was  about  to  be  executed.  She  was  duly  notified  of  the 
executory  process,  and  had  time  and  opportunity  to  avail  herseU  of 
that,  or  any  other  valid  ground  for  arresting  the  process.  The  conrt 
rightfully  issued  it  Williamson  v.  Richardson,  30  Annual,  1163.  Bat 
the  evidence  in  this  record  shews  that  the  note  was  not  prescribed.  It 
matured  Feb.  1, 1853.  Payments  were  made  on  it  Nov.  29,  1853,  Dec  26, 
1854,  May  1857,  Nov.  16, 1858,  and  Jan.  13,  1863,  the  last  credit  being 
signed  by  Gordon,  the  debtor.  The  suit  was  brought  and  citation 
served  in  less  than  five  years  from  the  last  date. 

The  plaintiff  insists  that  these  credits  are  of  no  avail  in  intermptiog 
prescription,  because  parol  evidence  is  inadmissible  to  prove  an  acknowl- 
edgment or  promise  to  pay  a  debt  by  a  deceased  person,  or  an  actoal 
payment,  so  as  to  take  the  debt  out  of  prescription.  The  payments  were 
in  writing,  and  the  last  of  them,  on  the  same  paper,  was  signed  by  the 
debtor  himself,  and  the  proof  was  not  therefore  parol.  The  proof  of  his 
signature  by  parol  weks  of  course  admissible. 

The  vendor's  lien  of  Enox  was  lost,  as  to  third  persons  only,  by  the 
failure  to  record  it  in  six  days.  Sue.  Marc,  29  Annual,  412,  and  the  failoie 
to  re-inscribe  his  mortgage  within  ten  years  gave  to  Devince's  mortgage 
precedence  over  him,  but  it  had  effect  from  the  date  of  its  re-inscription. 
It  was  a  valid,  existing  mortgage  at  the  time  of  Gordon's  death,  and 
when  executory  process  issued  for  its  foreclosure,  and  the  vendor's  lien 
was  equally  well  preserved  as  to  the  vendee  and  those  claiming  fh>m 
him. 

The  plaintiff,  as  administratrix,  neglected  to  interpose  by  third  op* 
position  at  the  mortgage  sale,  and  claim  the  distribution  of  its  proceeds 
according  to  the  pretensions  now  set  up,  and  even  now  the  main  object 
of  the  action  is  to  realize  the  necessitous  widow's  portion,  by  a  distribu- 
tion of  succession  funds  through  the  medium  of  a  judgment  of  the 
district  court 

The  lower  court  gave  judgment  for  the  defendant,  and  thatjudg- 
ment  is  affirmed. 
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No.  7416. 
Caroline  Perby  vs.  Nicholas  Rue. 

Where  it  appears  that  after  an  open  and  public  trial  of  a  cause  judj^ment  was  ren- 
dered against  the  plaintiff,  and  that  he  made  no  application  for  a  continuance 
on  account  of  surprise,  and  did  not  ask  for  a  new  trial,  and  abandoned  the  ap- 
peal he  had  taken,  he  can  not  maintain  an  action  to  annul  the  judfirment  on  the 
firround  that  it  was  rendered  on  false  documents,  whose  existence  was  known 
to  him  before  the  trial  of  the  first  suit,  and  on  the  false  testimony  of  a  witness 
whom  he  made  no  effort  to  contradict,  or  in  any  way  to  discredit. 

It  is  too  late  to  object  in  this  court  that  under  the  note  of  evidence  of  "Proceedings" 
of  the  court  in  another  suit,  matter  was  introduced  that  did  not  properly  con- 
stitute a  part  of  those  proceedincrs.  when  it  does  not  appear  that  any  objection 
was  raised  below,  when  the  matter  was  being  introduced  in  evidence. 

A  PPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
£1.  Couple.    Mahoudeau,  judge  ad  hoc, 

JEldward  Phillips  for  plaintifT  and  appellant. 

Sam,  J.  FoweU  and  W.  W.  Leake  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  for  the  nullity  of  a  judgment  on  the 
ground  that  it  was  rendered  on  false  documents  and  false  testimony, 
fraadulently  introduced  In  evidence.  The  defendant  excepted  perempt- 
orily as  follows : 

1.  That  the  petition  discloses  no  cause  of  action. 

2.  The  matters  therein  complained  of  have  been  already  adjudged. 

3.  The  judgment  now  sought  to  be  annulled  was  appealed  by  the 
plaintiff,  which  appeal  was  not  prosecuted. 

4.  That  this  suit  is  virtually  a  motion  for  a  new  trial. 

The  exception  was  sustained,  and  the  suit  dismissed,  and  we  think 
cotxectly. 

The  plaintiff  had  sued  the  defendant  in  March  1877  to  recover  a 
tract  of  land,  and  judgment  was  rendered  for  the  defendant  in  the  fol- 
lowing December,  from  which  the  plaintiff  prayed  and  obtained  an 
order  of  appeal  to  this  court,  returnable  at  the  February  Term  1878. 
She  abandoned  that  appeal,  and  in  March  of  same  year  instituted  this 
suit. 

The  '  false  documents '  are  said  to  be  copies  of  a  pretended  mort- 
l^ac^e,  and  of  three  notes  mentioned  in  and  secured  by  it.  executed  by 
Bue  to  the  plaintiff  in  1874,  which  were  introduced  to  shew  that  while 
the  plaintiff  claimed  in  her  suit  to  have  bought  this  land  from  Bue  in 
1872,  and  to  have  owned  it  ever  since,  she  nevertheless  accepted  from 
biai  a  mortgage  upon  it  in  1874.  The  '  false  testimony'  is  charged  to  be 
that  of  Tournoir,  the  notary  who  drafted  those  documents.  It  nowhere 
appears  how  either  the  testimony  or  the  documents  were,  or  could  be, 
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fraudulently  introduced  in  evidence.  The  trial  was  open  and  publk. 
The  plaintiffs  counsel  was  present  conducting  it,  and  there  is  no  inti- 
mation that  the  evidence  was  introduced  in  other  than  the  usual  mode. 
The  plaintiff  alleges  in  her  action  of  nullity  that  she  was  entirely  taken 
by  surprise  by  the  introduction  of  this  evidence  in  the  former  salt. 
There  was  no  motion  for  a  new  trial,  but  an  appeal  was  taken  and 
abandoned  as  already  narrated. 

There  are  four  vices  of  form  for  which  a  judgment  can  be  annaUed, 
after  reciting  which,  it  is  provided  that  nullity  may  be  pronounced  in  all 
cases  where  it  appears  that  the  judgment  has  been  obtained  Lhroagh 
fraud,  or  other  ill-practices,  on  the  part  of  him  in  whose  favour  it  was 
rendered  ; — as  if  he  had  obtained  it  by  bribing  the  judge  or  the  wit- 
nesses, or  by  producing  forged  documents,  etc.  Code  Frac  arts.  G06-7. 
One  of  the  earliest  interpretations  of  this  article  extended  the  r^ef 
to  a  case  where  the  document  was  not  forged  (which  is  the  term  used  in 
the  article]  but  merely  false.  Beauchamp  v.  M'Micken,  7  Mart.  N.  & 
605.  Later,  it  was  broadly  stated  that  a  judgment  may  be  annulled  for 
a  cause,  not  expressly  included  in  those  mentioned  in  the  Code  of 
Fractice,  when  the  party  attacking  it  shews  he  will  sustain  real  Injoiy 
unless  relieved,  and  this  relief  cannot  be  had  on  appeal,  and  the  case 
presents  facts,  on  which,  a  court  of  equity  in  other  of  the  Sta.tee  would 
interfere.  Chinn  v.  Municipality,  1  Rob.  523.  And  this  must  be  con- 
sidered as  overruling  Derbigny  v.  Fierce,  18  La.  551,  as  it  is  approved,  and 
the  principle  is  re-affirmed  in  Norris  v.  Fristoe,  3  Annual,  646,  and  Swain 
V.  Sampson,  6  Annual,  799.  But  the  party  applying  for  relief  must  not 
have  been  guilty  of  laches,  or  of  negligence.  He  must  exhibit  a  cast 
where  an  execution  of  the  judgment  would  be  against  good  conscience, 
and  it  must  shew  matter,  of  which  the  defeated  party  could  not  avBll 
himself  in  the  trial  of  the  former  suit,  or  that  he  was  prevented  from 
availing  himself  of  by  accident  or  fraud,  or  could  not  have  known  of 
before  by  reasonable  diligence. 

The  existence  of  the  alleged  false  documents  was  known  to  the 
plaintiff  before  and  at  the  trial  of  the  first  suit  The  false  testimony  <i 
the  notary  is  alleged  to  be  different  from  his  testimony  in  another  case, 
and  the  petition  now  before  us  states  one  of  the  reasons  for  surprise  to 
be  that  plaintiff  knew  what  the  notary  had  sworn  to  before.  No  effort 
appears  to  have  been  made  to  contradict  him,  or  confront  him  with  his 
previous  testimony,  or  to  discredit  him  in  any  way.  The  plaintiff  ap- 
pears to  have  proceeded  with  that  trial,  paying  but  little  heed  to  this 
testimony,  written  and  oral,  and  after  judgment  to  have  been  so  well 
satisfied  of  its  error  as  to  appeal  from  it.  There  was  no  application  for 
a  continuance  because  of  surprise,  and  no  motion  for  a  new  trial,  nor 
any  other  effort  for  her  protection.    Very  clearly  she  has  not  brought 
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herself  withio  the  terms  of  the  Code  of  Practice,  eyen  when  enlarged 
by  the  judicial  conBtruction  we  have  noticed. 

The  plaintiffe  counsel  calls  our  attention  to  the  term  employed  in 
the  note  of  evidence  as  descriptive  of  the  evidence  offered,  i.  e.  the '  pro* 
ceedings '  and  minutes  of  court  in  the  former  suit,  and  he  insists  that 
'  proceedings '  are  the  minutes  and  nothing  else,  and  therefore  neither 
the  petition,  answer,  testimony,  nor  judgment  should  have  been  copied 
in  the  record.  It  evidently  was  not  so  understood  on  the  trial.  If  the 
plaintiff  found  the  defendant  was  introducing  under  the  term  '  proceed- 
ings' what  was  not  properly  included  under  that  designation,  he  should 
have  objected  then  and  there.  If  we  should  require  of  the  clerks  an 
adherence  to  philological  accuracy  in  the  employment  of  terms  in  their 
notes  of  evidence,  more  than  half  of  the  transcripts  filed  in  this  court 
would  be  found  defective. 

Judgment  affirmed. 


No.  7431. 
H.  M.  Knight  >t3.  A.  V.  BAaAN. 

The  courts  are  invested  with  full  power  to  ioQuire  into  and  pronounce  on  the  va- 
lidity of  election  returns. 

The  method  for  contastlnsr  au  election  pointed  out  by  the  various  sections  of  the 
Revised  Statutes  of  1870,  from  section  1421  to  1435  has  not  been  repealed. 

A  contested  election  suit  is  not  amenable  to  the  exception  of  prematurity  when 
instituted  before  the  Secretary  of  State  has  promulcrated  the  result  of  the 
election. 

Seoondary  evidenoe  will  not  be  admitted  in  support  of  a  charf?e  of  forsrery  to  prove 
the  contents  of  the  orifirinal  tally  sheets,  or  returns,  of  commissioners  of  elec- 
tion, until  the  non-existence  of  those  tally  sheets  has  been  shown. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Grant. 
Blackman,  J.    Trial  by  jury. 

22.  «71  Bowman  for  plaintiff  and  appellant. 

Alphonse  Cazahat  and  Bobert  P,  Hunter  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  plaintiff  sues  to  be  recognized  as  the  duly  elected 
parish  judge  of  the  parish  of  Grant  He  avera  that  at  the  general 
election  held  on  the  flfti;i  of  November,  1878,  himself  and  Ragan,  the 
defendant,  were  candidates  for  that  office.  That  upon  a  fair  count  of 
the  votes  at  the  different  precincts  of  said  parish  as  made  by  the  com- 
missioners thereof  he  received  a  majority  of  thirty-five  votes  and  was 
fairly  and  duly  elected.  That  notwithstanding  this  result  announced  by 
the  commissioners  at  the  different  precincts  and  by  them  there  tallied 
the  same  has  been  changed  and  fraudulently  altered  so  as  to  give  to  his 
19  «i 
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opponeDt  a  majority  of  the  votes  cast.  That  Charles  R.  Nugent,  sheiiff 
and  returning  officer,  with  Aurelius  Hargis,  his  deputy,  and  H.  G.  Good* 
man  and  W.  L.  Richardson,  fraudulently  altered,  changed,  substituted, 
and  manipulated  the  vote  so  as  to  defeat  the  result  regularly  ascertaified, 
tallied,  and  returned  by  the  commissioners  at  the  various  precincts. 

The  defendant  after  excepting  to  the  prematurity  of  the  plaiotiffs 
demand,  and  after  pleading  the  want  of  any  authority  to  inquire  iotothe 
validity  of  election  returns,  reserving  his  rights,  answered  by  a  genenl 
denial.  The  case  was  tried  by  a  jury.  One  of  the  jurors  having  been 
•excused,  the  jury  thus  composed  of  eleven  rendered  a  verdict  by  a  ma- 
jority of  one  in  favor  of  the  defendant,  whereupon  the  plaintifT  appealed. 
We  will  first  consider  the  exceptions  : 

We  are  at  a  loss  to  understand  upon  what  theory  the  defendaot 
predicates  his  pretension  as  to  the  want  of  legal  authority  for  the  cod- 
test  It  is  expressly  granted  in  plain  language  by  section  one  of  act  No. 
24  of  regular  session  of  1877.  Acts  of  1877,  p.  26.  Nor  do  we  understand 
that  the  method  for  contesting  an  election  pointed  out  by  the  various 
sections  of  the  Revised  Statutes  from  section  1421  to  1435  has  been  re- 
pealed. While  sections  1419  and  1421  have  been  amended  by  the  act  (A 
1877,  to  which  we  have  already  referred,  the  right  to  contest  was  giTSi 
by  those  articles  which  were  legally  existing  at  the  time  of  their  re-en- 
actment, and  the  method  of  contest  remained  and  was  as  provided  for 
in  the  various  statutes  embraced  within  the  already  enumerated  artideB 
of  the  Revised  Statutes.  We  are  told  that  our  predecessors  have  recog- 
nized and  declared  the  repeal  of  all  laws  on  the  subject  of  the  right  to 
contest  an  election,  and  that  although  the  act  of  1877  may  have  anew 
conferred  such  right,  the  re-creation  of  the  power  did  not  bring  into  new 
being  the  method  of  its  exercise  pointed  out  by  the  Revised  Statutes. 
The  diligence  of  counsel,  which  was  of  course  exercised,  has  failed  to 
discover,  or  if  discovered,  to  point  us  to  adjudicated  cases  in  support  of 
the  position  contended  for.  Our  investigation  has  led  us  to  a  differeot 
<;onclusion,  and  we  know  of  no  law  or  adjudicated  case  going  to  the 
extent  claimed. 

The  exception  of  prematurity  is  unfounded.  By  section  one  of  the 
act  of  1877  the  suit  for  contest  must  be  brought  within  thirty  days  after 
the  ofBcial  promulgation  of  the  result  of  the  election.  In  the  present 
Instance  the  result  of  the  election  was  announced  by  the  sheriff  on  the 
seventh  of  November,  1878,  and  was  officially  promulgated  by  the  Sec- 
retary of  State  on  December  17, 1878.  The  present  suit  was  filed  Nov. 
13, 1878.  The  position  of  the  defendant  is  that  the  official  promulgatioii 
from  which  the  thirty  days  are  to  be  reckoned  is  that  made  by  the  Sec- 
retary of  State,  and  as  this  suit  was  filed  before  that  official  promu^p^ 
tion  it  was  not  consequently  brought  within  thirty  days  (tfter  the  official 
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promulgation.  While  we  think  the  promulgation  of  the  Secretary  of 
State  is  the  one  from  which  the  limitation  began  we  do  not  understand 
the  statute  as  preventing  the  commencement  of  the  proceedings  before 
that  period.  It  prescribes  a  time  after  which  the  suit  can  not  be  brought, 
but  does  not  prevent  the  exercise  of  the  legal  right  before  the  beginning 
of  the  thirty-days  term. 

On  the  merits,  the  demand,  as  we  have  seen,  is  based  on  an  alleged 
fraudulent  alteration  of  the  commissioners'  returns,  and  although  such 
is  the  entire  cause  of  action  those  returns  are  not  in  the  record,  nor  has 
their  absence  l>een  explained  or  accounted  for.  By  section  32  of.  act  No. 
•58  of  the  extra  session  of  1877  the  duties  of  the  commissioners  of  elec- 
tion are  thus  defined :  '*  Two  tally  sheets  shall  be  kept  of  the  count,  the 
tally  sheets  shall  have  the  tallies  marked  in  lines  from  the  beginning  to 
the  end  of  the  page,  and  the  total  amount  of  the  tallies  shall  be  written 
in  figures  immediately  after  the  end  of  the  tallies  to  prevent  any  altera- 
tion thereof."  *  *  *  "  As  soon  as  the  votes  have  been  counted  and 
the  ballot-box  sealed  as  above  provided,  the  commissioners  shall  make 
duplicate  compiled  statements  of  the  names  of  all  persons  voted  for  and 
the  offices  for  which  they  were  voted,  the  number  of  ballots  contained 
in  the  box,  the  number  of  ballots  rejected,  and  the  reasons  therefor." 
The  law  makes  it  the  duty  of  the  commissioners  of  election  to  deposit 
one  of  the  tally  sheets  and  statements  with  the  clerk  and  to  deliver  the 
others  to  the  sheriff  or  returning  officer.  Acts  of  1877,  p.  32,  Extra 
Session. 

By  section  2  of  act  No.  99  of  the  regular  session  of  1878  it  \b  made 
the  duty  of  the  returning  officer  to  transmit  the  original  tally  sheets 
along  with  his  compilation  of  the  vote  to  the  Secretary  of  State,  who 
therefrom  compiles  the  result  and  makes  public  proclamation  thereof. 
In  the  present  case  we  have  said  that  the  tally  sheets  have  not  been 
produced,  although  the  sole  cause  of  plaintiffs  complaint  was  that  they 
had  been  fraudulently  altered  by  the  local  returning  officers.  This  sin- 
gular omission  seems  to  have  been  caused  by  the  fact  that  the  tally 
sheets  not  having  been  found  in  the  clerk's  office,  where  duplicate  orig- 
inals should  have  been  on  file,  the  plaintiff  at  once  concluded  that  there 
were  none  on  file  in  the  Secretary  of  State's  office,  and  proceeded  to 
offer  secondary  evidence  of  what  was  the  vote  tallied  by  the  commis- 
sioners and  by  them  returned  in  order  to  destroy  the  official  return  of 
the  election  and  thereby  inferentially  make  proof  of  the  forgery  or  alter- 
*  ation  of  the  commissioners'  tally  sheets.  This  proceeding  was  to  the  last 
degree  irregular.  The  original  tally  sheets,  which  the  law  makes  it  the 
duty  of  the  returning  officer  to  forward  to  the  Secretary  of  State,  are 
the  bases  of  his  action.  If  altered  or  forged,  their  production  would  be 
overwhelming  proof  to  that  end,  and  until  their  non-existence  be  showa 
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we  are  unwilling  to  form  a  conclusion  from  seoondar^r  evidoioe  on  so 
grave  a  matter  as  the  charged  forgery  by  a  returning  officer  or  his 
deputies. 

We  will  therefore  remand  the  case  to  afford  an  opportunity  of  nuk- 
ing that  proof  which  it  is  probable  from  the  circumstances  of  the  case  eaa 
be  supplied,  and  which  we  think  the  ends  of  justice  require  should  bt 
either  supplied  or  accounted  for  before  the  matter  at  issue  is  detemuBed. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
Tersed,  the  verdict  of  the  jury  upon  which  it  was  rendered  be  set  aside, 
and  tha,t  the  case  be  remanded  to  be  proceeded  with  according  to  law. 


H 

2Bf 

44 

MS 

1  SI 

292 

1  52 

234 

31 

292 

109 

541. 

109 

542 

109 

594 

*  No.  7124 
City  of  New  Orleans  vs.  St.  AursiJs  Astlxtic 

The  fact  that  the  rents  and  revenues  of  property  owned  by  a  charitable  corporaHoa 
are  devoted  to  the  charitable  purposes  for  which  the  corporation  was  orsranisHL 
will  not  exempt  such  property  from  taxation.  It  is  only  when  the  propeitf 
Itself  is  actually  and  directly  used  for  charitable  purposes  that  the  law  exemi^ 
it  from  taxation. 

The  act  of  incorporation  of  the  St.  Anna's  Asylum  exempting;  certain  property 
trom  taxation,  did  not  import  a  contract  which  Inhibited  any  subsequent  Leci»- 
ture  or  Constitutional  Convention  from  annullinir  or  repealing  the  exempticB 
therein  provided  for. 

A  special  law  ^rantine  to  a  corporation  a  certain  privilecre  or  franchise,  and  whi^ 
contains  no  express  ropealins  clause,  does  not  restrict  or  impair  the  operanon 
of  an  exlstin^r  freneral  law  which  reserves  to  the  Legislature  the  power  to  r»- 
Yoke  the  franchise. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
J.  • 

Sani'l  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Merrick,  Bace  db  Foster  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  defendant,  a  corporation  created  for  charitable  pur- 
pose by  legislative  charter  in  1853,  having  acquired  in  1874  a  piece  of 
real  estate  situated  in  this  city,  consisting  of  lots  of  ground  with  tiie 
buildings  and  improvements  thereon,  resists  the  payment  of  the  taxes 
levied  by  the  city  of  New  Orleans  for  1876  on  the  ground  of  exemption. 

It  is  conceded  on  both  sides  that  the  property  claimed  as  exempted 
is  a  flre-proof  cotton-press  now  rented  and  used  as  such,  and  in  no 
mapner  directly  used  by  the  asylum,  although  the  revenues  thereof  Bit 
applied  to  the  benevolent  and  charitable  purposes  of  the  corporation. 


*  This  case  is  now  before  the  Supreme  Court  of  the  United  States  on  a  writ  of 
error. 
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Under  thia  state  of  facts  we  are  of  opinion  that  the  ownership  of 
the  property  by  the  corporation  and  the  application  by  it  of  the  reven- 
ues derived  from  the  rent  does  not  constitute  the  actual  use  covered  by 
the  exemption  from  taxation  of  property  actually  used  for  charitable  pur- 
poses. We  apprehend  such  exemption  to  apply  to  property  directly  used 
and  not  indirectly  by  the  application  of  the  rents  which  may  result  from  it. 
These  conclusions  are  in  accord  with  the  jurisprudence  of  the  State. 
Nearly  twenty  years  ago  this  court  drew  the  distinction  between  prop- 
erty used  by  a  charitable  corporation  and  property  from  which  it  derived 
revenue.  New  Orleans  vs.  Congregation  Didpersed  of  Judah,  15  A.  890. 
Subsequently,  in  New  Orleans  vs.  Bank  of  Lafayette,  27  A.  836,  this 
court  held  that  article  118  of  the  constitution,  giving  power  to  the  Gen- 
eral Assembly  to  exempt  property  actually  used  for  church,  school,  or 
charitable  purposes,  was  enumerative  and  hence  limitive ;  that  all  grants 
of  exemption  made  after  the  adoption  of  this  provision,  of  property  not 
In  terms  covered  by  it,  were  void,  and  that  all  prior  grants  of  exemption 
inconsistent  therewith  were  repealed  thereby  unless  protected  by  con- 
tract. In  the  enforcement  of  these  conclusions  in  City  vs.  St.  Patrick^s 
Hall  Assodatiou,  28  A.  512,  it  was  determined  that  property  occupied  by 
a  charitable  association  for  the  execution  of  the  purpose  of  its  being 
might  be  constitutionally  exempted  by  the  Geneml  Assembly  from  taxa" 
tion ;  but  tliat  an  exemption  of  property  belonging  to  a  corporation  and 
not  used  by  it  directly,  but  only  used  by  applying  the  revenues  received 
from  it,  was  violative  of  the  constitutional  provision  already  referred  to, 
and  hence  stricken  with  nullity. 

Under  this  settled  jurisprudence  there  can  be  no  doubt  of  the  liability 
of  tlie  r>roperty  in  controversy,  unless  removed  from  the  general  rule  by 
some  exception.  *Such  exception  is  claimed  as  resulting  from  the  char- 
ter of  the  defendant  corporation,  by  which  it  is  contended  that  a  con- 
tract was  created  divesting  the  State  of  all  power  to  repeal  the  exemption 
claimed.  The  provision  of  the  charter  relied  on  is  as  follows :  "  That 
the  said  corporation  shall  have  the  same  exemption  from  taxation  as 
was  enacted  in  favor  of  the  Orphan  Boys'  Asylum  of  New  Orleans  by 
the  act  approved  March  12, 1836."  The  provision  of  the  act  of  1836  ri»- 
ferred  to  is  as  follows  :  ''That  from  and  after  the  passage  of  this  act, 
all  the  property  real  and  personal  belonging  to  the  Orphan  Boys'  Asylum 
of  New  Orleans  be  and  the  same  is  hereby  exempted  from  all  taxation, 
either  l)y  the  State,  parish,  or  city  in  which  it  is  situated,  any  law  to  the 
contrary  notwithstanding."  The  mere  existence  of  this  statute  would 
Dot  alone  entitle  the  property  to  exemption,  for  as  we  have  already  seen 
all  statutory  exemptions  incompatible  with  the  existing  constitutional 
provision  have,  by  it,  been  repealed.  The  solitary  question,  therefore,  is, 
was  this  exemption  a  contract  of  such  a  nature  as  to  invest  the  corpora* 
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tion  with  Buoh  a  right  as  to  remoTo  it  from  all  subBequent  legialatiTv 
control?    We  think  not,  and  in  reaching  this  oondoMon  we  waive ai 
controversy  as  to  the  power  of  the  General  Assembly  to  divest  its  soo- 
cessors  of  so  essential  an  attribute  of  sovereignty  as  the  power  of  taia- 
tion.    We  grant  to  its  fullest  extent  the  doctrine  of  contract  as  resnltiDg 
from  the  creation  by  the  General  Assembly  of  a  private  oorporatkxL 
When  the  act  of  incorporation  relied  on  was  passed  the  general  lairo  of 
the  State  provided  as  follows :  "  A  corporation  legally  established  may 
be  dissolved  :     1.    By  an  act  of   the  Legislature,  if  they  deem  it 
necessary  or  convenient  to  the  public  interest ;  provided,  that  when  the 
act  of  incorporation  imports  a  contract,  on  the  faith  of  which  individuals 
have  advanced  money  or  engaged  their  property,  it  can  not  be  repealed 
without  providing  for  the  re-imbursement  of  the  advances  made,  or 
making  full  indemnity  to  such  individuals.    *    *    *    G.  G.  of  1825,  ait 
438.    This  article  existed  in  the  Code  of  1808,  and  indicates  an  anticipa- 
tion by  the  wise  and  enlightened  men  by  whom  our  Code  was  compiled, 
not  only  of  the  doctrine  of  contract  subsequently  enunciated  by  the 
Supreme  Court  of  the  United  States,  but  also  a  keen  appreciation  of 
the  dangers  to  society  resulting  from  paralyzing  the  power  of  subee- 
quent  legislatures  to  legislate  for  the  public  convenience  or  well  being. 
This  general  provision  being  in  existence  at  the  time  of  defendant'i 
grant,  it  became  by  necessary  l^al  implication  a  part  of  it,  and  reserv* 
ing  as  it  did  the  right  to  repeal  the  charter  whenever  convenient  to  tbe 
public  interest,  reserved  also,  as  the  greater  contained  the  less,  the  aame 
absolute  power  of  modification.    The  charter  was  a  special  law  and 
contained  no  repealing  clause.    Acts  of  1853,  p.  228.    It  did  not  there- 
fore expressly  repeal  the  general  law,  nor  did  it  do  so  by  implication,  for 
there  is  no  incompatibility  between  the  grant  of  a  franchise  or  privilege 
and  a  reservation  of  the  power  to  revoke  when  deemed  necessary  for 
the  public  interest.    Even  had  the  act  of  incorporation  contained  tbe 
usual  clause  repealing  all  laws  inconsistent  therewith,  our  oondosioa 
would  be  the  same,  for  the  repealing  clause  would  have  to  be  exprcBs 
in  its  terms  to  include  the  repeal  of  a  general  law  not  in  terms  GonOiot- 
ing  with  the  later  law,  nor  can  it  be  said  that  the  general  law  was 
not  intended  to  apply  to  corporations  by  which  a  contract  was  created, 
for  it  in  express  words  embraces  charters  of  that  character.    The  appli- 
cation of  a  prior  general  law  to  legal  rights  acquired  by  an  act  of  incor- 
poration would  be  only  applying  to  such  rights  the  legal  provisioia 
applicable  to  other  legal  obligations,  for  the  general  theory,  as  to  the 
existence  of  legal  rights,  is,  that  they  are  to  be  examined  with  reference 
to  the  general  law  in  being  at  the  time  of  their  acquisition.    In  Guil- 
lotte  vs.  New  Orleans,  12  An.  434,  Mr.  Chief  Justice  Merrick  said :    "In 
these  and  like  cases  there  is  no  pretense  that  the  obligation  of,  a  con- 
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tract  had  been  impaired  because  the  law  in  force  at  the  time  enters  into 
and  forms  part  of  the  contract." 

We  need  not  however  seek  to  fortify  oar  conclusions  by  authority 
drawn  from  analogy.  That  the  provisions  of  the  article  of  the  Code 
to  which  we  have  referred  entered  into  the  grant  of  subsequent  legis- 
lative charters  has  long  since  been  enunciated  from  this  bench.  *'I 
have,"  said  Mr.  Justice  Rost  as  the  organ  of  this  court  in  Palfrey  vs. 
Paulding,  7  An.  366,  "  examined  the  case  on  the  hypothesis  that  an  ac- 
ceptance  of  the  act  of  1839  on  the  part  of  the  bank  was  necessary.  But 
I  do  not  wish  to  be  understood  as  deciding  that  point.  If  charters  are 
contracts,  they  are  contracts  which  the  legislature  may  in  certain  cases 
dissolva  The  powers  it  possesses  over  charters  subsequently  granted 
by  the  first  paragraph  of  article  438  C.  C.  are  not  the  less  real  for  having 
been  dormant  heretofore."  #»«*«« 

The  jurisprudence  of  the  Supreme  Court  of  the  United  States  and 
of  the  States  of  this  Union  is  full  of  examples  of  the  enforcement  of 
the  principles  which  this  court  thus  expressed,  and  to  which  we  give  our 
adhesion.  In  many  of  the  other  States  as  a  consciousness  developed 
of  the  far-reaching  effects  of  the  doctrine  enunciated  by  the  Supreme 
Ck>ort  of  the  United  States  in  Dartmouth  vs.  Woodward,  general  laws 
^rere  enacted  reserving  to  the  law-making  power  the  right  to  alter  or 
repeal  any  subsequent  charters.  Such  statutes  have  been  uniformly 
beld  to  enter  into  all  charters  granted  thereafter,  and  thereby  to  take 
them  out  of  the  operation  of  the  law  of  contracts  as  taught  in  Dart- 
mouth vs.  Woodward. 

That  a  general  power  to  repeal  or  modify  a  charter  enters  into  the 
charter,  and  pro  tanto  divests  it  of  the  character  of  a  contract,  is  now 
the  settled  opinion  of  the  Supreme  Court  of  the  United  States.  "  Such 
power,  also,  that  is  the  power  to  alter,  modify,  or  repeal  an  act  of  incor- 
poration," said  Mr.  Justice  Clifford  in  Miller  vs.  the  State,  15  Wall.  488, 
"is  frequently  roiierved  to  the  State  by  a  general  law  applicable  to  all 
acts  of  incorporation  or  to  certain  classes  of  the  same,  as  the  case  may 
be,  in  which  case  it  is  clear  that  the  power  may  be  exercised  whenever 
it  appears  that  the  act  of  incorporation  is  one  which  falls  within  the 
reservation,  or  that  the  charter  was  granted  subsequent  to  the  passage 
of  the  general  law,  even  though  it  contains  no  such  condition  nor  any 
allusion  to  such  a  reservation."  Said  the  same  learned  justice,  as  the 
organ  of  the  court  in  the  case  of  Holyoke  Company,  vs.  Lyman,  15  Wall. 
511,  in  speaking  of  a  claimed  contractual  exemption  from  taxation  re- 
sulting from  a  charter,  "  such  a  charter  when  accepted  by  the  corpora- 
tors is  undoubtedly  a  contract  that  the  powers,  privileges,  and  franchises 
granted  shall  not  be  restrained,  controlled,  or  destroyed  without  their 
eonsenty  unless  a  power  for  that  purpose  is  reserved  to  the  legislature 
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in  the  act  of  incorporation  or  in  some  prior  general  law  in  operadon  at 
the  time  the  acfc  of  incorporation  was  passed."  See,  also,  Tomlinson  ^ 
Branch,  15  Wall.  469  ;  Railroad  Company  vs.  Maine,  96  United  Sutes, 
510. 

These  authorities  alone  would  be  decisive  of  the  present  controTenj; 
but  they  do  not  stand  alone;  they  are  but  the  expression  of  theoon- 
duded  opinion  of  the  various  State  courts,  where  the  queBtion  has  been 
presented  for  adjudication.  "  But  all  acts  of  incorporation,"  says  the 
Supreme  Court  of  Massachusetts  in  General  Hospital  vs.  State  Matoil 
Assurance  Company, ''  passed  since  the  eleventh  of  March,  1831,  vhidi 
contain  no  express  provision  limiting  their  duration,  are  by  the  piDviB- 
ions  of  the  statutes  of  the  commonwealth  existing  from  that  period  to 
the  present  subject  to  alteration,  amendment,  or  repeal." 

"The  act  incorporating  the  defendants  was  passed  in  the  year  1844, 
long  after  the  enactment  of  the  revised  statutes,  and  was  of  course  ac- 
cepted by  the  corporators  subject  to  the  provisions  of  those  statutes" 
4:  Gray  234. 

A  charter  is  a  contract  between  the  State  and  the  corporators,  and 
the  corporation  takes  the  grant  subject  to  the  limitations  contained  io 
the  act  of  incorporation.  If  no  power  of  repeal  is  reserved,  none  can 
be  exercised ;  but  when  a  charter  itself  or  a  general  statute  provides 
that  the  charter  is  subject  to  repeal  by  the  legislature  at  its  pleasure, 
the  legislature  has  the  right  to  exercise  its  power  summarily  and  at  iriO, 
and  its  action  being  a  legislative  and  not  a  judicial  act,  can  not  be  re- 
viewed by  the  courts,  unless  it  should  exercise  its  powers  in  sndi  a 
manner  as  to  clearly  violate  the  principles  of  natural  justice.  Lathrop 
vs.  Stedman,  42  Conn.  583  ;  Snydam  vs.  Moore,  8  Barb.  362 ;  Olive,  Lee 
&  Co.'s  Bank,  27  N.  Y.  9 ;  Hyatt  vs.  Whipple,  37  Barb.  595 ;  Gommea- 
wealth  vs.  Fayette  R  R  Co.  55  Pa.  452  ;  Bangor  vs.  Smith  47  Mei  34 ; 
West  Wisconsin  R  R  Co.  vs.  Supervisors,  35  Wis.  257. 

By  a  provision  then  in  the  defendant's  charter  the  right  to  repeal 
the  same,  and  necessarily  the  right  to  modify,  for  the  greater  induded 
the  less,  was  by  necessary  legal  implication  reserved,  and  the  exerciat 
of  this  reserved  power  by  the  convention  of  1868  divested  no  vested 
right  and  impaired  the  obligation  of  no  contract.  True,  the  general 
law  in  existence  at  the  time  of  the  granting  of  the  charter  relied  on, 
while  reserving  the  right  to  repeal  whenever  deemed  convenient  for  the 
public  interest,  provided  also  that  when  the  act  of  incorporation  im* 
ported  a  contract  upon  the  faith  of  which  individuals  had  engaged  their 
property  or  advanced  money  that  the  repeal  or  modification  oonld 
only  be  made  by  providing  for  a  re-imbursement  of  the  money  aotualiy 
advanced. 

This  restriction  upon  the  reserved  power  however  has  no  api^ca* 
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tion  to  the  case  before  us,  because  the  property  now  claimed  as  exempt 
was  acquired  by  gratuitous  donation  by  the  corporation  after  the 
adoption  of  the  constitution  of  1868,  and  consequently  after  the  repeal 
of  so  much  of  their  charter  as  exempted  from  taxation  their  property 
not  embraced  within  the  limits  of  exemption  allowed  by  that  constitu- 
tion. When  a  case  of  prior  acquired  property  presents  itself  it  will  be 
time  enough  to  express  our  opinion  thereon. 

These  views  dispose  of  the  matter  at  issue,  and  fix  beyond  perad- 
Tenture  the  liability  of  the  property  to  the  tctxation  claimed.  We  have 
not  considered  the  arguments  of  expediency  which  have  been  so  strongly 
pressed  upon  our  attention.  Our  duty  is  to  enforce  the  constitution  and 
apply  the  law  as  we  find  it 

The  judgment  is  affirmed. 

Marb,  J.  I  do  not  concur  in  the  opinion  and  decree  in  this  case ; 
and  reserve  the  right  to  file  hereafter  my  dissonting  opinion,  should  I 
tiiink  proper  to  do  so. 


GoNcuRBiNa  Opinion. 
Mabb,  J.  Since  the  decree  was  pronounced  in  this  case,  before  and 
after  the  application  for  rehearing,  I  examined  the  grounds  of  my  dis- 
sent much  more  carefully  than  I  had  been  able  to  do  previously.  The 
result  is  my  conviction  that  the  decree  as  rendered* is  correct.  I  con* 
curred  in  the  refusal  to  grant  a  rehearing ;  and  desire  now  to  express 
my  concurrence  in  the  decree. 


31    *W 

No.  7413.  48  125« 

49    6A2 

Stats  ex  bel.  School  Boabd,  Pabxsh  of  St.  Tammant,  vs.  Joseph 

Ck)U8IN  ET  AL. 

'Wliere  the  snretles  on  a  fl^e-thonsand-dollar  bond  are  jointly  sued  for  an  amount 
asastegaiinff  two  thousand  dollars,  this  court  will  have  jurisdiction,  although 
the  demand  ^firainst  each  surety  Is  less  than  $600. 

Where  the  plaintiff  who  sues  the  sureties  on  an  official  bond  alleges  the  hoDcless 
insolvency  of  the  principal,  the  sureties  will  not  deprive  thfmselves  of  the  ri^ht 
of  disonssion.  to  which  they  are  entitled  under  the  law,  by  pleading  an  exception 
that  admits  the  truth  of  tlM  averment  of  insolvency. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Tam- 
many.   Buncaru  J. 

Jms,  M.  Wright,  district  attorney,  for  plaintiff  and  appellant 
EHi8  dt  EUii  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Whitb,  J.    Plaintiff  asks  to  recover  of  defendants  the  sum  ot 
9fUm  56,  with  five  per  cent  interest  from  July  31,  1874,  until  paid,  as 
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securities  on  the  official  bond  of  George  G.  Ingram,  deceased,  late  school 
treasurer  of  the  school  board,  parish  of  St  Tammany.  The  bond  sued 
on  is  for  five  thousand  dollars,  and  was  signed  by  the  defendsnti  ■§ 
follows :  Joseph  Cousin,  A.  G.  Schoultz,  Charles  W.  Bradley,  N.  Pag^ 
T.  H.  Dutscb,  Stephen  Misell,  W.  R  M.  Galloway,  and  W.  S.  Barker,  for 
the  sum  of  five  hundred  dollars  each,  and  Harriet  Newell  for  the  samd 
one  thousand  dollars,  she  having  signed  the  bond  twice  for  five  huDdicd 
dollars.  The  petition,  after  reciting  the  recdpt  by  Ingram  as  sdiool 
treasurer  and  his  failure  to  account,  and  his  having  died  hopekatlj 
insolvent,  asks  judgment  against  Mrs.  Newell  for  one  fifth  the  amount 
sued  for,  and  against  the  remainder  for  one  tenth  each  jointly  and  se?- 
erally. 

Harriet  Newell  filed  the  plea  of  discussion  and  a  general  deoiiL 
Subsequently,  all  the  defendants  filed  the  following  exceptions : 

First    That  the  court  was  without  jurisdiction  raiione  nuUer'ujs. 

Second.    No  cause  of  action. 

Third.    Prematurity. 

1.  As  to  Harriet  Newell,  the  court  unquestionably  had  jurisdiction, 
and  we  think  equally  so  as  to  the  other  defendants.  True,  the  prayer 
was  for  judgment  against  each  for  less  than  five  hundred  dollats ;  hut 
the  suit  was  on  the  bond,  which  was  for  five  thousand  dollars,  and  to 
enforce  a  liability  for  a  breach  of  the  conditions  thereof  to  the  amooirt 
of  over  two  thousand  dollars.  The  case  comes  directly  within  the  resdi 
of  Lartigue  vs.  White,  25  A.  291. 

2.  The  exceptions  no  cause  of  action  and  prematurity,  we  presame, 
were  intended  to  cover  the  same  ground,  that  is,  the  plea  of  diacoB- 
sion.  Sureties  on  official  bonds  are  entitled  to  discussion.  R.  &  354. 
The  plalntlfT  averred  that  the  principal  had  "  departed  this  life  hckpe- 
lessly  insolvent,  not  possessed  of  any  thing  out  of  which  '*  the  sum  due 
could  be  made  by  judicial  process.  The  exception  admitted  the  truth 
of  this  averment ;  but  we  do  not  think  it  sufficient  to  derive  the  sees* 
ritles  of  the  benefit  of  discussion  allowed  by  law.  The  principal  msj 
have  died  insolvent  and  not  possessed  of  property,  and  yet  ample  meaoft 
be  in  existence  from  which  to  make  the  judgment  before  resorting  to 
the  sureties.  The  law  provides  for  and  the  petition  averred  the  record- 
ing of  the  bond  in  the  proper  mortgage  book,  and  when  so  recorded  it 
operates  a  mortgage  upon  the  property  of  the  principal  therein.  For 
the  greater  security  of  these  bonds  the  law  has  seen  proper  as  it  were  to 
write  on  them  a  sweeping  clause,  de  non  alienando,  as  provided  in  354 
B,  S.,  which  says  :  "  Whenever  an  execution  shall  issue  it  shall  be  lawfol 
for  the  officer  to  whom  it  may  be  directed  to  seize  and  sell  according  to 
law  any  lands  which  may  have  belonged  to  the  principal  obligor  at  the 
date  of  the  registry  of  his  official  bond,  without  regard  to  any  sobe^ 
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quent  transfer  or  change  of  title,  and  in  wixatever  hands  the  same  shall 
be  found."    ♦    *    ♦    ♦ 

Applying  this  proYiaion,  it  is  obvious  that  the  insolvency  of  the 
debtor  and  his  not  possessing  property  was  not  a  sufficient  averment  to 
deprive  the  surety  of  the  right  of  discussion ;  even  if  such  right  can  as 
to  a  surety  on  an  official  bond  be  negatived  by  averments  complete 
enough  to  import  fully  the  fruitlessnees  of  an  attempted  discussion — as 
to  which  we  express  no  opinion. 

Judgment  affirmed. 


No.  7306. 
City  op  New  Orleans  vs.  Eugene  Waogaman. 

When  the  sheriff  and  his  sureties  are  sned  for  money  collected  by  him  under  a  writ 
issuing?  from  a  certain  court,  they  can  not.  under  the  plea  of  a  general  denial, 
raise  the  defense  that  the  court  was  without  jurisdiction  to  issue  the  writ. 

Act  No.  30  of  the  extra  session  of  the  liegislature  of  1870  creating  a  new  charter  for 
the  city  of  New  Orleans,  authorizes  the  city  to  issue  writs  of  provisional  seizure 
for  unpaid  licenses,  and  that  act  is  not  unconstitutional. 

The  sheriff  Is  authorised  to  receive  money  in  satisfaction  of  a  money  demand  to 
enforce  the  payment  of  which  a  provisional  seizure  has  issued*,  and  hence  his 
sureties  are  bound  for  such  money. 

The  sheriff  commits  a  breach  of  his  bond  when,  on  the  demand  of  its  owner,  he 
fails  to  pay  over  the  money  collected  by  him. 

The  airreement  of  parties  to  leave  a  fund  in  the  hands  of  the  sheriff,  of  which  he 
is  the  legal  custodian,  does  not  release  him  from  responsibility  for  that  fund. 

The  sureties  of  a  sheriff  are  entitled  to  have  the  property  of  their  principal  dis- 
cussed before  execution  issues  against  them,  but  are  not  entitled  to  the  right  of 
division. 

Where  the  sureties  on  a  bond  bind  themselves  severally  for  a  certain  amount,  each 
is  liable  up  to  that  amount  for  any  debt  he  may  be  bound  for  as  surety. 

i  FPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 

Sam.  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Thos,  &  C,  W.  Ellis,  Breaux,  Fenner  dt  Hall,  and  J,  H.  Grover  for 
defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  PlaintiiT  sues  Waggaman,  late  Civil  Sheriff  of  Orleans, 
and  the  sureties  on  his  bond  to  recover  $3535  45,  alleged  to  have  been 
received  and  collected  by  him,  under  sixty-one  writs  of  provisional 
seizure,  issued  against  various  parties  by  the  late  Superior  District 
Court,  at  the  suit  of  the  city,  for  unpaid  licensee,  $1500  of  which  sum  it 
was  consented  he  should  hold  until  the  termination  of  four  of  said 
suits,  then  to  be  paid  to  the  party  obtaining  a  judgment  in  his  favor. 
It  is  alleged  that  said  four  suits  were  decided  in  favor  of  the  city.  It 
ia  shown  that  these  allegations  of  plaintiff  are  substantially  true. 
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Waggaman  pleaded  a  general  denial.  The  Bur^ties  excepted  daft 
the  petition  disclosed  no  cause  of  action  as  to  them ;  and  reserriBf , 
their  exception  answered  in  substance  that  they  can  in  no  event  be 
held  for  more  than  the  amounts  for  which  they  severally  bound  tlxn- 
flelves  on  said  bond  ;  that  no  execution  can  issue  as  to  them  untO  tbf 
property  of  their  principal  shall  have  been  discussed  ;  and  that  in  the 
event  of  Judgment  against  said  principal  they  will  point  out  property  of 
said  principal  and  advance  the  costs  of  discussing  it.  Therefore  tbey 
plead  the  benefit  of  division  and  discussion.  In  conclusion  they  plead 
a  general  denial  of  the  liability  of  Waggaman  or  themselves. 

There  was  iudgment  for  plaintiff  for  $2172  75— against  Waggiman 
for  the  whole,  and  solidarily  with  him  against  each  surety,  up  to  the 
amount  for  which  each  had  bound  himself,  and  to  amoant  of  judgment 
against  those  whose  bond  exceeded  the  judgment  The  defendants 
appeal. 

In  this  court  for  the  first  time,  and  in  argument  only,  it  is  urg:ed 
that  in  fifty-four  of  the  sixty-one  license  suits  aforesaid  the  Superior 
District  Court  was  without  jurisdiction  ratione  materice,  for  the  reeson 
that  they  did  not  exceed  in  amount  $100,  exclusive  of  interest ;  and  the 
act  No.  47  of  1873,  conferring  jurisdiction  of  all  tax  suits  on  said  ooart  is 
attacked  as  violative  of  act  83  of  the  constitution. 

If  the  suit  before  us  were  one  of  those  tax  suits,  and  the  defendant 
were  urging  want  of  jurisdiction  ratione  materice,  we  would  be  called 
upon  to  decide  it ;  but  the  case  before  us  is  one  to  compel  the  sheriff 
and  his  sureties  to  pay  over  moneys  received  by  virtue  or  at  least 
under  color  of  writs  issued  in  those  suits.  The  question  of  jurisdiction 
in  the  court  issuing  them  is  therefore  a  mere  collateral  point,  and,  K 
pleadable  at  all  by  the  sheriff  and  his  sureties  (upon  which  we  expres 
no  opinion),  it  could  only  be  done  as  a  special  defense;  and  is  not  ad- 
missible under  a  general  denial.  If  the  sheriff  were  being  sned  for 
failure  to  execute  the  writs,  we  think  that  as  cause  therefor  he  might 
show  that  the  court  issuing  them  had  no  authority,  but  then  only  by  a 
special  plea. 

It  is  further  objected  in  argument  that  there  is  no  law  authoriziBg 
the  issue  of  writs  of  provisional  seizure  for  unpaid  licenses.  Section  30 
of  the  city  charter  (see  act  No.  30  of  extra  session  of  1870)  expresaly 
provides  that  remedy.  It  is  said  this  section  is  unconstitutional,  as  no 
mention  is  made  of  licenses  or  license  suits  in  the  title  of  the  act  The 
title  of  the  act  is  :  "  An  act  to  extend  the  limits  of  the  parish  of  Or 
leans,  and  to  change  the  boundaries  of  the  parishes  of  Orleans  aad 
Jefferson,  and  to  consolidate  the  cities  of  New  Orleans  and  Jeffersoa, 
and  to  provide  for  the  government  of  the  city  of  New  Orleans  aad  the 
administration  of  the  affairs  thereof » etc"    The  act  creates  and  gisBti 
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the  city  a  new  pbarter.  The  title,  we  think,  suffleiently  designates  its 
purpose,  and  section  20  is  germain  thereto.  See  Southern  Bank  vs.  New 
Orleans  (not  yet  reported)  and  authorities  there  cited. 

On  the  merits,  the  principal  question  is  did  the  writs  of  proYisional 
seizure  authorize  the  sheriff  to  receive  from  the  debtors  against  whose 
goods,  chatty,  and  efTects  they  were  issued  sums  of  money  ? 

This  writ  issues  on  a  mofiey  demand  and  "  in  order  to  secure  its  pay- 
ment" G.  P.  284.  It  commands  the  sheriff  to  seize  the  property  of 
defendant  in  order  to  secure  plaintiff's  claim. 

Where  the  defendant  tenders  to  the  officer  executing  the  writ  the 
lull  amount  in  money  of  that  demand,  in  satisfaction  of  the  same,  the 
sheriff  can  not  refuse  to  take  it,  and  subject  the  debtor  to  the  incon- 
▼enienoe,  loss,  and  expenses  of  a  seizure !  The  sheriff  in  such  case 
would  be  a  trespasser,  if  he  persisted  in  seizing  under  such  circum- 
stances. 

But  it  is  said  that  in  these  cases  the  writs  did  not  specify  the 
amounts  due  plaintiif.  That  omission  does  not  change  the  nature  of 
the  writ.  Again,  the  writ  commanded  the  sheriff  to  seize  the  goods  and 
personal  effects  of  the  defendant  If  the  sheriff  could  lawfully  receive 
or  take  furniture  and  other  chattels  under  it,  why  not  money  ?  The 
money  in  these  cases  was  delivered  to  the  sheriff  under  the  writ  "  in 
order  to  secure  "  plaintiffs  demand.  He  had  a  right — it  was  his  duty — 
as  sheriff  to  receive  it,  and  he  and  his  sureties  are  bound  therefor. 

It  is  said  that  plaintiffs  petition  alleges  no  breach  of  the  bond.  It 
alleges  that  Waggaraan  as  sheriff  received  these  sums,  and  that  after 
repeated  demands  in  writing  he  fails  and  neglects  to  pay.  This  was  a 
breach  of  his  bond. 

We  do  not  see  that  the  fact  of  the  city  attorney  giving  the  sheriff  in 
these  suits  a  discretion  as  to  the  cases  in  which  he  should  seize  in  any- 
wise affects  the  case.  It  was  very  proper,  in  order  to  save  the  city  the 
costs  of  fruitless  seizures.  No  more  did  the  agreement  between  the 
city  and  the  defendants  in  the  four  cases  to  leave  the  fund  in  the  hands 
of  the  sheriff  until  final  decision  relieve  the  sheriff  of  his  official 
responsibility.  He  was  the  proper  custodian  of  the  fund  until  legally 
withdrawn  from  him  by  bond  of  one  or  the  other  party  or  by  decree  of 
court    The  parties  agreed  not  to  exercise  this  right  of  release. 

The  sureties  of  a  public  officer  are  by  statute  entitled  to  have  the 
property  of  their  principal  discussed  before  execution  issues  ctgainst 
tbem.    R  S.  2417. 

The  sureties  in  this  case  are  not  bound  in  solido,  but  are  bound 
severally.  The  bond  is  for  $50,000 ;  but  each  surety  does  not  bind  him- 
self for  the  whole,  or  for  the  same  sum.  Some  bind  themselves  for 
S2000,  some  for  93000,  some  for  $5000.    The  aggregate  of  their  several 
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Obligations  is  $50,000.  This  is  not  technical  solidarity.  Sec.  2,  B.  Sa& 
But  the  plaintiff  is  entitled  to  a  judgment  against  eaoh  for  the  wboti 
debt,  up  to  the  amount  for  which  each  is  obligated  in  the  bond.  Ibe 
Judge  a  qtio  has  substantially  done  this  by  condemning  all  those  vbo 
are  bound  for  as  much  as  $2000  to  pay  in  solido  that  sum  ;  and  by  eon- 
demning  those  who  are  bound  for  a  sum  greater  than  the  judgment  to 
pay  in  8olido  the  excess  of  the  judgment  over  $2000.  It  would  perfaapi 
have  been  theoretically  more  correct  to  condemn  separately  each  d 
those  whose  obligation  was  less  than  the  judgment  to  pay  to  the  exteol 
of  his  obligation,  and  each  of  those  whose  obligation  exceeded  the 
judgment  to  pay  the  whole  judgment,  with  the  stipulation  that  tb«n 
should  be  but  one  satisfaction.  We  know  no  law  that  gives  these  son- 
ties  the  right  of  division  as  against  the  creditor.  What  their  rights  an 
inter  sese  will  have  to  be  determined  should  one  of  them  pay  all  oc 
more  than  his  share  and  call  on  the  others  for  contribution. 

The  judgment  below  must  be  amended  by  adding  thereto  as  fol- 
lows :  "  It  is  further  decreed  that  no  execution  shall  issue  on  tUs 
judgment  against  said  sureties  until  the  property  of  the  piindptl, 
Eugene  Waggaman,  shall  have  been  discussed;"  and  it  is  now  ordered 
and  decreed  that  the  same  be  so  amended,  and  that  as  thus  ame&M 
said  judgment  is  affirmed,  appellee  to  pay  costs  of  this  appeal 

Rehearing  refused. 
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One  who  is  beinfir  tried  on  a  chares  of  murder  has  a  ricrht  to  demand  that  the  eonrt 
should  instruct  the  jury  that  if  they  And  that  the  deoeased  had  preTioiily 
threatened  the  accused  with  his  life,  or  some  ffreat  bodily  harm,  and  that  aab»- 
Quently  they  met  without  destflrn,  and  from  the  motions  and  aotioniof  tbed*- 
ceased  the  aocused  was  induced  to  believe,  and  had  reasonable  irround  to  bsUfi* 
that  the  deceased  was  about  to  carry  his  threats  into  execution,  the  aeeuaed  had 
the  right  to  defend  himself  even  by  killini?  his  assailant  if  necessary  to  protM 
himself,  and  the  jury  should  aoQUit.  althouflrh  it  should  afterwards  appeartbut 
there  was  no  such  desiflrn  on  the  part  of  the  assailant. 

Altboui^h  in  charsrinj?  the  jury  in  a  criminal  case  the  court  need  not  chanre  in  tht 
very  words  asked,  provided  a  chari^e  substantially  covering  every  thiiur  i«- 
Quested  be  ffiven.  it  is  yet  error  in  the  court  to  designate  a  perfectly  lepl 
request  to  charcre  as  illegal. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.    IfW- 
aker,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

Carroll  dt  Marero  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

WnrTE,  J.    The  defendant  having  beea  indicted  for  murder,  oon- 
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Tided  of  manslaughter,  and  seDtenced  to  imprisonment  at  hard  labor 
for  twenty  years,  appeals. 

During  the  trial  seven  bills  of  exception  were  reserved  to  rulings  of 
the  lower  court.  The  opinion  we  have  formed  of  one  of  them  will  ren- 
der it  unnecessary  to  notice  the  others. 

The  prisoner's  counsel  requested  the  court  to  charge  the  jury :  "  If 
you  find  that  the  deceased  had  previously  threatened  the  accused  with 
his  life,  or  of  doing  him  some  great  bodily  haim,  and  that  subsequently 
they  met  without  design,  and  from  the  motions,  actions,  and  hostile 
denionstrations  of  the  deceased,  he  was  induced  to  believe,  and  had 
reasonable  ground  to  believe,  that  the  deceased  was  about  to  carry  his 
threats  into  execution,  the  accused  had  a  rights  to  defend  himself  even 
by  kUling  his  assailant  if  necessary  to  protect  himself,  and  you  should 
acquit,  although  it  should  afterward  appear  that  there  was  no  such 
design  on  the  part  of  the  assailant"  The  court  refused  to  give  the 
charge  in  full  as  requested,  on  the  ground  that  such  was  not  the  law  of 
self-defense,  but  instructed  the  jury  that  it  was  their  province  as  reason- 
able men  to  decide,  in  view  of  the  testimony,  whether  in  their  opinion 
the  accused  had  reasonable  ground  to  consider  himself  in  danger  of 
losing  his  life,  or  of  suffering  great  bodily  harm. 

We  think  there  was  error  in  the  refusal  to  give  the  charge,  and  in 
the  statement  that  such  was  not  the  law  of  self-defense.  We  can  see 
nothing  objectionable  in  the  charge  as  requested,  and  think,  instead  of 
not  being  the  law  of  self-defense,  that  it  is  a  fair  and  carefully  worded 
statement  of  that  law  as  expressed  by  this  court,  as  stated  by  commen- 
tators, and  applied  in  other  States.  State  vs.  Chandler,  5  A.  489  ;  State 
vs.  Mullen,  14  A.  577. 

It  is  contended  that  the  requested  charge  was  illegal,  inasmuch  as 
it  covered  threats  whether  communicated  or  not,  but  its  language  by  no 
fair  rule  of  construction  can  b?  considered  as  so  meaning.  Its  context 
obviously  contemplates  only  threats  known  to  the  accused  at  the  time 
of  the  homicide.  If  you  find  that  the  deceased  had  previously  made 
threats,  and  at  the  time  of  the  homicide  the  nccused  had  reasonable 
ground  to  believe  at  that  moment  that  the  deceased  was  about  to  carry 
his  threats  into  execution,  is  the  statement  made.  It  negatives  the 
daim  that  uncommunicated  threats  were  intended,  because  it  refers 
only  to  threats  which  the  accused  believed  the  deceased  to  be  about  to 
execute  at  that  moment,  importing  of  necessity  a  knowledge  on  the  part 
of  the  accused  of  the  threats  which  he  believed  at  that  moment  the 
deceased  was  about  to  execute.  These  inevitable  conclusions,  the  plain 
result  of  the  context  of  the  charge,  are  made  more  manifest  if  it  were 
required  or  possible  to  do  so  by  bearing  in  niind  the  rule  that  uncom- 
municated threats,  under  the  laws  of  evidence,  as  applied  in  this  State, 
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are  inadmiesiblo.  We  can  not  therefore  presume  in  the  faoe  of  the  oa- 
equlvocal  language  of  the  asked-for  charge  that  the  threats  mentkned 
were  such  threats  as  could  not  have  been  before  the  jury. 

It  is  urged  that  the  charge  asked  was  erroneous,  as  it  made  Um 
reasonableness  of  the  apprehension  a  question  not  for  the  joiy  bat 
dependlQg  solely  on  the  condition  of  the  mind  of  the  accused  at  the 
time  of  the  homicide.  We  are  at  a  loss  to  understand  upon  what  tfait 
position  is  based.  The  charge  in  this  particular  wa%  that  "  if  from  tiie 
hostile  demonstrations  the  accused  was  induced  to  belieTe  arid  had 
reasonable  ground  to  believe"  If  the  request  had  simply  covered  what 
the  accused  was  induced  to  believe  or  what  he  thought  was  reasonsblo 
ground,  it  would  be  amenable  to  the  objection  urged,  but  qualifying  as 
it  did  the  words  was  induced  to  believe  by  "  and  had  reaaonable  ground 
to  believe"  it  manifestly  left  the  question  of  reaaonable  ground  to  be 
passed  on  by  the  jury  as  a  question  of  fact  It  is  said  that  the  cfaaige 
does  not  clearly  convey  the  fact  that  the  danger  must  be  imminent  to 
justify  homicide,  but  such  ib  not  the  case ;  it  explicitly  expresses  tbe 
necessity  of  the  danger  being  present,  and  likewise  makes  the  comnuA- 
sion  of  a  homicide  depend  for  Its  justification  on  its  having  been  oeoeB- 
sary  for  self-protection.  It  is  insisted  however  that  even  if  the  cbazge 
was  in  all  respects  legal,  no  harm  resulted  from  the  refusal  of  the  coilrt 
to  give  it,  because  the  charge  which  was  given  by  the  court  was  sub- 
stantially what  was  requested.  While  we  adhere  to  the  rule  as  stated 
in  State  vs.  Carr,  25  An.  407,  that  the  court  need  not  charge  in  the  very 
words  asked,  providing  a  full  and  fair  charge,  substantialiy  ooveriqg 
every  thing  requested,  be  given,  we  likewise  also  adhere  to  S'^le  n. 
Chandler,  5  An.  489,  where  we  snid  it  was  error  on  the  part  of  the  court 
to  qualify  a  perfectly  legal  request  to  charge  as  ill^al.  In  fact,  the 
wisdom  of  the  rule  is  well  illustrated  by  the  case  now  before  us.  WhOe 
the  charge  given  by  the  court  was  substantially  that  asked  by  the 
prisoner,  yet  it  was  not  so  amplified.  The  statement  of  the  court  that 
it  was  not  the  law  of  self-defense  must  have  produced  its  effect  on  the 
minds  of  the  jurors,  unless  they  considered  that  the  court  denied  the 
legal  correctness  of  a  requested  charge,  and  at  once  gave  the  incorrect 
charge  as  a  correct  one.  They  must  naturally  therefore  have  considered 
that  the  terseness  of  the  charge  of  the  court  excluded  some  matter 
stated  .in  the  more  detailed  charge  asked  and  refused  as  not  sound  in 
law,  thereby  seriously  impairing  the  defendant's  rights. 

The  verdict  and  sentence  are  set  aside  and  reversed,  and  the 
remanded  to  be  proceeded  with  according  to  law. 
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No.  71U. 

Louisiana  Boabd  of  Tbustees  of  the  Amebican  FRiNTiNa-HousE  fob  the 

Bund  vs.  V.  J.  Dupuy  et  al. 

The  affidavit  of  an  appellee  that  his  interest  in  the  suit  is  less  than  $500  will  not 
defeat  the  appeal,  when  it  appears  by  the  aHe^rations  of  the  plaintiff's  petition, 
or  his  subsequent  affidavit,  that  the  amount  involved  is  more  than  $600. 

Whore  a  number  of  persons  constitute  a  common  agent  for  a  common  purpose  no 
one  of  them  has  a  riffht  to  compel  the  aeent  to  render  a  separate  account  to  him- 
self. There  should  be  but  one  proseedins:  to  which  all  persons  in  interest  should 
be  made  parties,  and  their  rights  determined  in  concur 8u. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightor, 
J. 

John  A,  Campbell  and  Merrick,  Race  &  Foster  for  plaintifif  and  ap- 
pellant. 

Richardson  &  Magruder  and  TJios.  Hunton  for  defendants  and  ap- 
pellees. 

JE.  Evariate  Mdise,  curator  ad  hoc,  for  the  American  Printing-House 

for  the  Blind. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  alleges  in  substance,  that  it  is  a  legal  corpora- 
tion, organized  in  conjunction  with  similar  corporations  in  other  States, 
for  the  purpose  of  printing  or  procuring  books  for  the  blind  ;  that  it  is 
possessed  of  a  fund,  which  by  careful  management  has  been  more  than 
doubled,  and  amounts  now  to  something  over  832,000;  that  it  was  organ- 
ized in  1859,  and  that  the  fund  in  its  custody  and  control  has  been 
derived  from  donations  of  many  charitably  disposed  persons  who  con- 
tributed sums  ranging  from  five  dollars  to  one  hundred  dollars  in 
amount. 

That  the  defendants,  Dupuy,  Hunton,  Magruder,  Richardson,  and 
others,  pretending  that  petitioner  has  failed  to  carry  out  the  objects 
and  purposes  of  its  incorporation,  within  the  time  prescribed  by  its 
charter,  claim  that  petitioner  is  bound  to  pay  back  to  the  original 
donors  the  sums,  with  accumulated  interest,  received  from  them  ;  that 
said  Richardson  &  Magruder  claim  to  represent  as  agents  and  attorneys 
in  fact  about  one  hundred  of  said  donors;  and  to  own,  by  right  of  rever- 
sion atf  aforesaid,  over  ten  thousand  dollars  of  petitioner's  said  funds  ; 
that  said  attorneys  have  entered  into  contracts  with  said  donors,  where- 
by they  are  to  have  one  half  of  the  amounts  they  may  recover  of  peti- 
tioner, said  attorneys  agreeing  to  pay  all  costs  and  expenses  of  suits, 
etc;  that  a  Kentucky  corporation,  not  in  existence  at  the  time  of  peti- 
tioner's incorporation,  but  claiming  the  rights  of  a  former  corporation 
in  said  State,  with  which  petitioner  was  to  have  acted  in  conjunction  as 
20  31 
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aforesaid,  has  brought  suit  in  the  United  States  Circuit  Court  for  Loin- 
iana  against  petitioner,  and  claims  that  petitioner  is  bound  to  pay  oyer 
the  whole  of  said  fund  to  it ;  that  in  said  suit  the  said  parties  repre* 
sen  ted  by  Richardson  &  Magruder  and  by  Thos.  Hunton  are  made  d^ 
f  endants  ;  that  said  parties  so  made  defendants  claim  by  answer  in  said 
cause  that  they  are  donors  of  a  large  part  of  the  funds  in  petitioner's 
hands  and  entitled  to  recover  it  for  the  reasons  stated. 

Further  represents  that  said  Richardson  &  Magruder  have  iosd- 
tuted  numerous  and  sundry  suits  against  petitioner  in  dififereDtcoaitfr- 
some  in  justices'  courts  and  some  in  district  courts,  in  behalf  of  and  as 
representing  various  persons  claiming  to  be  donors  as  aforesaid ;  that 
petitioner  believes  that  said  Richardson  &  Magruder  bring  these  numer- 
ous and  separate  suits  in  different  tribunals  under  the  hope  that  they 
may  find  some  judge  who  will  sustain  their  pretensions,  in  which  cTent 
all  the  suits  would  be  brought  before  him  ;  that  Eaid  Magruder  &  Bieh- 
ardson  obtained  a  half  interest  in  said  claims  by  sending  out  circulars 
to  the  donors  to  which  was  a  printed  form  of  receipt  and  agreement  to 
be  signed,  giving  them  one  half  the  amount  to  be  recovered  as  afore- 
said ;  that  they  claim  to  have  such  agreements  with  about  one  hundred 
donors,  and  a  consequent  interest  of  more  than  310,000  in  petitioDers 
funds ;  that  they  have  disclosed  the  names  of  only  a  few  of  these  dooois 
represented  by  them ;  that  much  the  larger  portion  of  the  donoiB  o! 
the  said  fund  desire,  as  petitioner  believes,  that  the  same  be  devoted  and 
applied  to  the  purposes  originally  intended,  and  that  the  fund  hasnov 
accumulated  to  an  amount  sufficient  for  effectively  doing  so  ;  petitioner 
charges  collusion  between  the  said  Kentucky  corporation  and  the  eaid 
parties  bringing  said  individual  suits,  and  that  there  is  an  agreement 
between  them  to  share  the  results  of  the  suits  in  the  circuit  and  State 
courts. 

Petitioner  further  represents  ttiat  if  the  donors  of  said  funds  hare 
the  right  to  withdraw  them  from  petitioner,  the  same  must  be  done  in 
concursu,  in  a  proceeding  to  which  they  are  all  parties,  and  upon  ra- 
dition  of  account  by  petitioner ;  that  the  prosecution  of  said  separate 
suits  by  individuals  in  different  courts,  without  making  the  others  inter- 
ested in  said  funds  parties,  is  illegal  and  oppressive,  intended  and  cal- 
culated to  waste  and  consume  in  useless  litigation  the  fund,  and  to 
prevent  its  application  to  the  charitable  purposes  contemplated ;  that 
petitioner  is  advised  that  the  circuit  court  is  without  power  to  protect 
petitioner  against  said  vexatious  proceedings  in  the  State  tribunals,  and 
that  an  injunction  ought  to  issue  to  prevent  the  despoiling  of  said  fond 
of  $30,000  in  petitioner's  possession,  and  to  compel  said  defendants  to 
litigate  in  some  single  form  and  contradictorily  with  all  parties  in  inter- 
est the  question  of  ownership  and  distribution  of  said  fund.  Wherefore 
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petitioner  prays  an  injunction  against  said  parties  restraining  them 
from  prosecuting  against  petitioner  said  separate,  individual,  and  vexa- 
tious suits,  until  the  termination  of  the  suit  in  the  United  States  Circuit 
Court,  or  some  other  suit  with  proper  parties,  etc.  Prays  for  such 
damages  as  may  be  proven. 

The  court  a  qua  refused  the  injunction  and  dismissed  plaintifTs  suit 
Prom  that  judgment  this  appeal  is  taken. 

Appellees  move  to  dismiss  the  appeal  for  want  of  jurisdiction  in 
this  court  ratione  maierioBt  and  because  the  appellees  "  have  not  sepa- 
rately or  conjointly"  any  interest  in  this  cause  to  an  amount  sufficient 
to  give  this  court  jurisdiction. 

Messrs.  Hunton,  Richardson  &  Magruder  supplement  this  motion 
by  their  several  affidavits,  to  the  effect  that^hey  "  have  no  present  in- 
terest in  any  matter  or  thing  set  up  in  the  petition  of  plaintiff ;"  that 
upon  certain  conditions  and  contingencies  they  will  be  entitled  to  fees, 
etc.,  "  but  have  no  other  or  further  interest  in  this  litigation."  Fer  con- 
irUy  the  plaintiff  and  appellant  makes  oath  that  the  matters  involved  ^ 

exceed  $500  in  amount,  etc. 

Of  course  the  jurisdiction  of  this  court  must  be  determined  by  the 
demands  and  allegations  of  plaintiffs  petition,  which  may  be  supple- 
mented by  affidavit  as  to  the  amount-  involved,  etc.  Of  course  the  affi- 
davit of  appellees  that  they  have  no  interest  in  the  suit,  or  an  interest 
less  than  $500,  can  not  defeat  the  appeal,  if  the  demands  against  them 
give  this  court  jurisdiction.  It  will  be  time  enough  when  the  case  is 
heard  on  its  merits  to  decide  what  is  the  nature  and  extent  of  appellees' 
interests,  and  of  their  responsibility  to  plaintiffs.  If  the  defendant  in  a 
suit  can  defeat  plaintiff's  appeal  by  simply  swearing  that  he  (defendant) 
has  no  interest  in  the  suit,  the  right  of  appeal  by  a  plaintiff  would  be  a 
very  vain  and  illusory  one. 

We  think  the  subject  matter  in  controversy  in  this  suit  is  shown  by 
the  petition  to  be  over  $500,  and  within  our  jurisdiction.  The  gist  of 
plaintiffs  action  is  this :  That  it  is  the  possessor  and  custodian  of  a 
obarity  fund  exceeding  $30,000  in  amount ;  that  the  defendants  by  ille- 
gal acts  and  conduct  in  interfering  with  and  disturbing  its  possession 
and  control  of  said  fund  will  destroy  it ;  that  it  is  entitled  to  pro- 
tection of  said  fund  from  the  illegal  acts  of  defendants,  etc.  These 
allegations,  supplemented  by  plain tiff*s  affidavit,  certainly  give  us  juris- 
diction. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

The  allegations  of  plaintiffs  petition  are  set  out  in  substance  in 
our  opinion  on  the  motion  to  dismiss,  and  need  not  be  here  repeated. 
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The  fifth  section  of  plaintiffs  charter  provides  that  when  the  saa 
of  825,000  is  raised  by  it  and  the  co-operating  organizations  in  other 
States,  the  funds  collected  by  the  Louisiana  Board  shall  then  be  r- 
mitted  to  the  Kentucky  corporation  at  Louisville,  to  carry  on  said 
printing-house  for  the  blind  ;  "provided  that  should  said  sum  of 
925,000  not  be  raised  within  seven  years  from  date  of  this  incorporstioD, 
or  said  publishing-house  not  be  established  within  nine  years  from  asid 
date,  then  the  donations  and  contributions  received,  together  with  the 
Interest  thereon  accrued,  after  deducting  expenses  of  the  corpora^on, 
shall  be  returned  to  the  contributors  and  donors  thereof." 

Under  this  act  of  incorporation  contributions  were  solicited  and  some 
816,000  raised  by  the  Louisiana  Board  in  sums  ranging  from  $5  to  $10Qi 
The  fund  thus  raised  in  1859,  1860,  and  1861,  has  been  kept  at  interest 
by  the  Board,  and  has  now  more  than  doubled  itself. 

A  number  of  suits  have  been  commenced  by  difTerent  persona  in 
different  courts,  against  the  plaintiff,  to  compel  it  to  return  their  contri- 
butions, on  the  ground  that  the  time  has  expired  for  building  said  print- 
ing-house  according  to  the  charter,  and  it  has  not  been  built,  and  tbat 
by  the  terms  of  the  act  the  contributors  are  entitled  to  a  return  of 
their  donations  with  the  accrued  interest.  A  Kentucky  corporation, 
claiming  to  be  the  organization  referred  to  in  the  Louisiana  charter, 
has  commenced  suit  against  plaintifif  In  the  United  States  Circuit  Court, 
to  compel  the  delivery  of  the  whole  fund  to  it.  Interventions  and  cross- 
bills have  been  filed  in  said  suit  by  Dupuy  and  other  contributors  assert- 
ing their  rights  upon  the  fund  in  plaintiffs  hands.  Plaintiff  truthfully 
alleges  that  it  is  literally  being  torn  to  pieces  by  suits — ^some  in  magis- 
trates' courts,  some  in  different  district  courts,  and^ome  in  the  Federal 
courts.  It  alleges  that  such  proceedings  are  oppressive  and  illegal,  and 
asks  that  the  plaintiffs  in  said  various  suits  in  the  State  courts  and 
Richardson  &  Magruder,  who  claina  to  be  the  agents  and  attorneys  oi 
said  parties  and  of  about  one  hundred  others,  be  enjoined  and  restrained 
from  such  proceedings  and  be  required  to  proceed  in  this  or  some 
other  single  suit,  contradictorily  with  all  parties  in  interest.  It  is  said 
in  reply  by  defendants  that  there  is  no  privity  of  contract  among  the 
various  contributors  to  this  fund,  and  that  each  has  a  separate  distinct 
and  independent  demand  against  the  plaintiff,  and  therefore  a  perfw* 
right  to  sue  it  separately. 

We  can  not  concur  in  this  view  of  the  case.  The  charter  by  its  very 
terms,  and  as  the  suing  donors  themselves  allege,  constituted  a  con- 
tract of  mandate  between  the  contributors  and  the  corporation.  Those 
who  gave  their  money  did  so  for  the  uses  and  purposes  and  upon  the 
terms  and  conditions  therein  written.  The  corporation  became  the 
common  mandatary  of  the  donors,  and  the  rights  and  obligations  of  all 
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the  parties  are  to  be  ascertained  and  determined  by  reference  to  its  pro- 
visions. As  we  have  seen,  the  fifth  section  expressly  provides  that  in 
the  event  of  a  failure  to  carry  out  the  objects  of  the  mandate,  the  cor- 
poration, '*  after  deducting  its  expenses,"  shall  return  the  fund  to  those 
who  gave  it.  This  clearly  requires  and  demands  an  account ;  and  surely 
it  will  not  be  contended  that  where  a  number  of  persons  have  con- 
stituted a  common  agent  for  a  common  purpose  each  of  them  can 
compel  a  separate  accounting  to  himself.  In  such  a  case  the  agent 
owes  but  one  account  In  the  nature  of  things,  it  would  be  impracticable 
to  determine  the  pro  rata  of  the  numerous  claimants  otherwise  than 
in  concursu.  They  all  have  a  common  interest  in  the  expense  account 
of  the  corporation,  and  a  like  interest  in  testing  the  reality  and  amount 
of  their  respective  claims  upon  the  common  fund.  Any  other  course 
would  consume  the  fund  in  costs  of  litigation;  for  the  corporation  would 
have  to  establish  its  expenses  account  in  every  suit,  and  for  its  own 
protection,  and  that  of  other  contributors,  would  have  to  employ  counsel 
to  scrutinize  each  separate  claim  in  the  hundreds  of  suits  that  would  be 
brought.  We  have  seen  that  the  Louisville  corporation  is  claiming  the 
whole  fund  ;  while  numerous  suits  are  brought  in  different  State  courts 
by  different  persons  claiming  small  and  fractional  amounts  thereof. 
This  court,  in  the  absence  of  express  legal  provision,  has  the  power  to 
proceed  and  decide  according  to  equity.  C.C.  21 ;  1  An.  138.  We  think 
the  plaintiffs  petition  discloses  a  cause  of  action,  and  that  the  facts  in 
this  record  entitle  it  to  relief. 

But  while  the  plaintiff  has  rights  entitled  to  protection,  it  has  also 
obligations  which  it  is  bound  to  fulfill.  The  donors  of  the  funds  in  its 
hands  have  an  undoubted  right  to  demand  and  require  an  account  of 
its  stewardship  ;  and  if  by  the  terms  of  its  charter  the  corporation  has 
failed  to  accomplish  the  object  of  the  trust,  it  must  restore  the  fund  to 
those  who  gave  it.    We  shall  therefore  remand  this  cause. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  is  reversed,  and  plaintiff's  injunction  is  reinstated.  It  is 
further  ordered  that  this  cause  be  remanded  to  be  proceeded  with  as 
follows:  That  the  plaintiff,  "the  Louisiana  Board  of  Trustees  of  the 
American  Printing- House  for  the  Blind,"  do  within  sixty  days  from  the 
filing  of  this  decree  in  the  court  below  render  a  full  account  of  its 
receipts  and  expenditures  of  the  fund  in  its  hands  ;  that  notice  of  the 
filing  of  said  account  be  advertised  in  two  daily  papers  of  New  Orleans 
for  sixty  days,  and  calling  upon  ail  persons  claiming  rjghts  to  or  upon 
said  fund  to  come  forward  and  assert  the  same  within  said  delay  ;  that 
at  the  end  of  said  delay  the  court  a  qua  proceed  to  try  and  determine 
the  rights  and  claims  of  all  parties  appearing,  and  to  render  judgment 
theur  rights  shall  require ;  costs  of  this  appeal  to  be  paid  by  appellees. 
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31      SiflJ 

121    6M  ^^^^^^  OF  New  Orleans  vs.  Metropolitan  Loan  Sayings  Ain>  Pledge 

Bank. 

A  license  to  conduct  a  banking:  business  does  not  authorize  the  carryini;  on  oft 
pawnbroking  business. 

The  sixth  section  of  the  act  31  of  1876  known  as  the  "  premium  bond  "  act  limitioi; 
the  taxing  power  of  the  city  of  New  Orleans  refers  to  taxes  on  property,  and 
not  to  those  Imposed  by  way  of  licenses  on  occupations.  eto> 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Rigklor, 

Sam,  P.  Blanc,  City  Attorney,  for  plaintiff  and  appellee. 

Braughn^  Buck  dt  Dlnkelspiel  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  suit  to  recover  of  defendant  two  licenses — one 
for  81000  for  its  banking  business,  and  one  for  8400  for  its  bufBiness  as 
pawnbroker.  There  was  judgment  below  for  plaintiff,  and  defendant 
appeals. 

It  is  admitted  that  the  defendant  in  connection  with  its  baokisg 
"  loans  money  on  pledge  or  pawn  of  personal  property,  such  as  watdies, 
jewelry,  etc.,  and  issues  pawn  tickets  according  to  the  custom  of  pawn- 
brokers." 

Defendant  contends,  in  substance — 

First — That  its  pawnbroking  business  is  legitimate  banklDg,  and 
that  it  is  carried  on  as  part  of  its  banldng  business.  In  other  words, 
that  under  a  license  as  a  bank,  it  has  the  right  to  deal  as  a  pawnbroker. 

Second — That  the  authority  of  the  city  to  levy  the  licenses  claimed 
under  its  charter  is  repealed  by  the  premium  bond  act  limiting  the  tax- 
ing power  of  the  corporation  to  fifteen  mills  on  the  valuation  of  prc^ 
erty. 

As  regards  the  first  proposition,  we  are  unable  to  concur  in  tht 
views  of  appellant's  counsel.  The  business  of  banking,  properly  so- 
called,  and  that  of  pawnbroker,  are  as  distinct  and  well  defined  as  that 
of  wholesale  and  retail  merchant,  or  any  other  two  recognized  lines  of 
business.  There  c&n  be  no  doubt  of  the  right  of  the  defendant  to  cany 
on  the  double  business  of  banking  and  pawnbrokering,  just  as  a  retail 
clothier  may  carry  on  the  tailoring  business.  But  the  two  occupatloos 
are,  in  commerce,  and  in  law,  regarded  and  treated  as  distinct  There 
is  no  doubt  of  the  power  of  the  Legislative  authority  to  establish  these 
distinctions.  It  has  done  so,  and  in  so  doing  has  simply  recognized  a 
well  known  commercial  classification.  The  ordinances  of  the  city  re- 
quire any  person  or  corporation  carrying  on  two  trades  or  ocoupatloos 
to  pay  a  license  for  each. 


NEW  ORLEANS,  MABCH,  1879. 


311 


City  of  New  Orleans  vs.  Metropolitan  Loan  BayinffB  and  Pledge  Bank. 

Second — The  sixth  section  of  act  31  of  1876,  commonly  known  as 
the  "Premium  Bond  "  act,  limits  the  taxing  power  of  the  city  to  fifteen 
mills  on  the  dollar  of  the  assessed  value  of  property.  This  clearly  re- 
fers to  taxes  on  property,  and  not  to  these  imposed  by  way  of  license 
on  occupations,  trades,  and  professions. 

We  see  no  reason  to  doubt  the  correctness  of  the  judgment  ap- 
pealed from,  and  it  is  affirmed  with  costs. 

Itehearing  refused. 


No.  7441. 


SI    811 
4»  1044 
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SucjcBSSiON  OF  W.  R  Stone.    Opposition  of  Cbbditobs. 


An  administrator  who  allows  the  money  of  the  succession  to  remain  in  the  hands 

of  a  commission  merchant  becomes  personally  liable  for  the  money  if  it  is  lost 

by  the  failure  of  the  commission  merchant. 
The  lessor  has  a  ri^ht  of  pledge  on  promissory  notes  that  are  the  property  of  the 

lessee,  and  found  on  the  leased  premises. 
The  succession  of  a  deceased  person  is  bound  for  the  rent  due  for  the  unexpired 

term  of  a  lease  made  by  the  deceased. 
The  mere  assent  of  a  lessor  to  a  sublease  made  by  the  lesst^e  does  not  have  the  effect 

of  releasinfir  the  lessee  and  substitu tint;  the  sublessee  in  his  place. 
The  lessor  is  entitled  to  recover  from  the  succession  of  the  lessee,  on  account  of 

rent  due  for  the  unexpired  years  of  the  lease,  only  what  balance  of  that  rent 

shall  remain  after  deducting  from  it  ei^ht  per  cent  per  annum  thereof. 
The  principal  has  no  privilege  on  the  property  of  his  deceased  a^rent's  succession 

on  account  of  money  of  the  principal  collected  by  the  a^ent  and  not  paid  over. 
The  lan^ruajire  of  the  Code  of  Practice  requirin^r  the  administrator  of  an  insolvent 

succession  to  call  a  meeting  of  creditors  to  decide  on  the  mode  of  selling  ite 

effects,  is  permissive,  and  not  mandatory. 
The  bond  of  an  administrator  is  an  entirety,  and  is  not  to  bo  canceled  in  part  until 

ttie  whole  gestion  is  completed. 


A 


PPEATi  from  the  Patish  Court  of  Madison  parish.    Dennis,  J. 


A.  L.  Slack  for  administrator  and  appellant 

G.  X.  Hall  for  tutrix  and  appellee. 

Seale  db  Morrlnon  and  Farrar  £  Spencer  for  opponents  and  appel- 
laDts. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  James  A.  Stone,  as  administrator  of  W.  R.  Stone's 
Buccesslon,  filed  his  account,  and  tableau  of  distribution  of  its  assets, 
which  is  opposed  by  the  assignees  of  the  Bank  of  Louisiana  and  of 
Dudley  &  Nelson,  on  various  grounds,  some  of  which  have  been  aban- 
doned.   Those  now  insisted  on  are  the  following ; 

1.    The  administrator  debited  the  succession  with  $174.22,  the  sum 
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in  the  haods  of  R.  T.  Buckner  &  Bro.  in  March  1878,  which  was  lost  by 
their  failure. 

In  July  1877  there  was  a  balance  in  the  hands  of  the  Backners,  due 
the  succession,  of  $382.17,  which  was  transferred  to  the  credit  of  J.  A. 
Stone,  administrator,  who  permitted  it  to  remain  there.  Thereafter,  it 
was  at  his  risk.  Persons  holding  money  in  a  fiduciary  capacity,  are  Doi 
permitted  to  leave  it  with  commission  merchants  merely  because  it  m 
convenient,  or  because  as  individuals  they  choose  to  deal  with  th€ir 
own  money  in  that  way.  The  administrator  must  be  charged  with 
3174.22  the  sum  thus  lost  in  March  1878. 

2.  A  claim  in  favour  of  Joseph  Noland  for  $2,400.00  was  placed  on 
the  tableau  as  a  debt,  privileged  upoA  certain  notes  amounting  to 
82,504.65. 

Noland  had  leased  to  W.  R  Stone  the  Omega  landing  and  contiguous 
grounds  for  ten  years,  commencing  January  1, 1875,  at  a  rental  of  $300 
per  annum,  there  being  a  stipulation,  withholding  the  authority  to  sub- 
let save  with  the  lessor's  consent.  On  February  3, 1877,  two  days  before 
his  death,  the  lessee  sold  to  John  B.  Stone  his  storehouse  and  fixtures 
on  the  Omega  landing  for  81,230.00— his  dwelling-house  and  outbuild- 
ings on  same  grounds  for  81,500.00 — the  Noland  lease  for  its  unexpired 
term,  ending  Dec.  31, 1885,  "for  the  price  and  sum  of  8300  per  annum, 
amounting  to  82,503.03  "—horses,  mules,  waggons,  etc.  for  81,210.00 — and 
his  stock  of  goods,  at  inventory  prices,  for  81,839.00— amounting  in  the 
aggregate,  the  bill  of  sale  reads,  to  88,149.00.  The  correct  aggrcsgate  is 
88,249.00,  which  countenances  the  conjecture  that  the  price  of  the  lease 
should  have  been  stated  at  82,400.00,  as  it  would  be  for  eight  years  at 
the  rental  mentioned,  and  this  being  corrected  in  that  way,  the  aggregate 
of  the  whole  purchase  is  properly  summed  up.  Notes  were  given  for 
this  sum  total — nine  notes  for  varying  sums,  the  smallest  of  which  is  for 
875.00,  and  the  largest  for  8500.03,  all  aggregating  82,504.65  and  payable 
January  1, 1878,  and  three  notes  for  81881.45  each,  payable  on  the  first 
days  of  the  years  1879, 1880,  and  1881. 

The  privilege  of  the  lessor  upon  the  nine  notes  is  recognised  as  be- 
ing movable  effects  of  the  lessee,  found  on  the  property  leased',  and  the 
opponent  contends  that  the  concluding  paragraph  of  art.  2675  of  the 
Civil  Code  (new  no.  2705)  restrains  the  application  of  the  privilege  and 
right  of  pledge  to  the  furniture  or  merchandize  in  the  house  or  apart- 
ment, if  it  be  a  store  or  shop.  The  contrary  was  expressly  held  ia 
Mathews  v.  Creditors,  10  Annual,  718,  where  it  was  said  that  the  clause 
which  confers  the  privilege  is  absolute  and  unambiguous,  and  the  words 
•movable  effects'  were  too  comprehensive  to  admit  of  doubt  or  discus- 
sion with  reference  to  their  application,  and  that  the  concluding  clause 
of  the  article  appears  rather  illustrative  than  restrictive  in  its  character. 
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It  was  also  said,  there  was  no  good  reason  why  the  assets  of  a  banker, 
so  far  as  they  are  susceptible  of  being  pledged,  should  not  be  subjected 
to  the  same  right  of  pledge  as  merchandize  in  a  store,  and  Bazin  v.  Se- 
gura,  5  Annual,  718,  is  cited  as  a  correct  exposition  of  the  article. 

As  a  matter  of  fact,  it  must  appear  by  proof  that  these  notes  were 
found  on  the  leased  property,  and  opportunity  will  be  given  to  supply 
that  proof. 

There  is  some  discussion  in  the  briefs  upon  the  questions,  whether 
the  succession  is  not  entirely  relievei^  of  the  debt  for  the  future  rent, 
and  whether  Noland,  in  assentiog  to  the  lease,  did  not  accept  the  new 
lessee,  or  the  purchaser  of  the  unexpired  term,  as  his  debtor  in  the 
place  and  stead  of  the  original  lessea  We  do  not  think  either  position 
IS  tenable.  The  succession  of  the  deceased  is  bound  to  fulfill  the  con- 
tract for  the  payment  of  the  rent,  and  it  is  doubly  bound  so  to  do  in  the 
present  case,  since  the  price  of  the  unexpired  term  of  the  lease  has  gone 
into  its  assets.  Noland's  assent  to  any  subletting  was  merely  a  stipula- 
tion to  prevent  a  sub-lessee,  whom  he  was  unwilling  to  occupy  the  prem- 
ises, from  acquiring  the  contract.  It  is  also  contended  that  the  price  of 
the  lease,  recited  in  the  act  of  sale,  was  a  premium  on  the  lease,  upon 
the  authority  of  Daquin  v.  Amant,  14  Annual,  217.  The  ruling  in  that 
case  was  confined  to  a  judicial  sale  of  the  lease,  and  it  may  also  be  said, 
that  the  price  mentioned  in  the  sale  is  the  same  sum  the  original  lessee 
was  bound  for. 

But  what  is  the  present  amount  of  the  debt  which  the  succession 
owes  for  the  lease  ?  The  annual  rental  is  8300.00,  payable  each  year  to 
1885.  It  is  very  clear  that  the  succession  does  not  owe  now  the  whole 
rent.  The  death  of  the  lessee  does  not  alter  the  maturity  of  bis  stipu- 
lated annual  payments,  and  cause  the  whole  rent  for  eight  future  years 
from  his  death  to  be  at  once  exigible.  Nor  can  his  succession  be  kept 
open  during  all  those  years,  waiting  for  the  annual  payments  to  mature. 
Iq  the  absence  of  positive  law  upon  this  matter,  we  must  be  guided  by 
equitable  considerations,  and  we  can  revert  to  the  rules  established  for 
other  matters  somewhat  analogous  to  it. 

The  Code  provides  that  where  property  of  a  succession  is  sold  partly 
for  cash,  and  partly  on  a  credit,  on  a  partition  of  the  proceeds  of  the 
sale,  the  whole  amount  shall  be  reduced  to  its  cash  value,  by  deducting 
from  the  whole  sum  to  be  paid  eight  per  centum  per  annum,  and  those 
heirs  who  require  their  portion  to  be  paid  in  cash  shall  receive  it  on  the 
whole  amount  thus  reduced,  art.  1264  new  no.  1342.  The  creditor  of 
this  succession,  who  is  only  entitled  to  the  annual  payment  of  $300.00  for 
several  years  to  come,  must  have  his  claim  reduced  to  its  present  cash 
value,  by  deducting  therefrom  the  same  per  centum  per  annum,  calcu- 
lated as  is  provided  in  the  case  of  heirs. 
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3.  Mrs.  Harvey  is  recognised  as  a  creditor  for  $1,025.20.  Her 
counsel  admits  it  should  be  reduced  by  $32.25.  The  deceased  Stone 
acted  as  her  agent,  and  received  this  sum  of  money  for  her — coUected 
her  rents  and  accounts.  The  administrator  admitted  it  as  a  privilege. 
Upon  what?  It  appears  the  privilege  is  supposed  to  rest  upon  any 
money  in  Stone's  possession.  There  was  none  found  there  so  far  as  tbii 
record  informs  us.  It  is  not  alleged  that  he  kept  her  money  separate 
and  apart,  labelled  and  capable  of  identification.  It  is  clear  that  his 
succession  is  liable  for  the  sum  he  collected  for  her,  and  it  is  equally 
clear  that  she  has  not  a  privilege  upon  any  special  funds  for  its  payment 
There  is  no  evidence  of  the  existence  of  any  special  fund.  The  debt  is 
an  ordinary  one.  Longbottom  v.  Babcock,  9  La.  44.  Whatley  v.  Austin, 
1  Rob.  21. 

The  opponents  and  appellants  have  filed  an  assignment  of  errors  on 
two  points  of  law,  apparent  on  the  face  of  the  record,  as  they  allege. 

1.  That  the  succession  was  insolvent,  and  the  administrator  was 
bound  to  apply  for  an  order  convening  the  creditors  to  deliberat-e  on 
the  most  advantageous  mode  of  selling  the  eflfects.  The  inventory  of 
property  and  assets  amounted  to  $26,450.70  and  the  debts  were  $26,- 
716.61.  The  language  of  the  Code  of  Practice  is  permiusive  and  not 
mandatory,    art.  1038. 

2.  The  judgment  of  homologation  directs  the  cancellation  of  tbe 
administrator's  bond  to  the  amount  of  $13,316.84,  that  being  the  portion 
of  his  account  which  was  homologated. 

This  is  error.  The  bond  is  a  whole,  an  entirety,  and  is  not  to  be 
cancelled  in  part  until  the  whole  gestion  is  completed. 

3.  A  claim  of  K.  T.  Buckner  &  Bro.  for  $6,552.03  is  said  to  have  be« 
secured  by  *  mortgage'  of  a  life  policy  of  $10,000.00.  Probably  a  pledge  b 
meant.  In  either  case  proof  should  be  supplied  of  that  fact,  and  if  any 
portion  of  tbe  policy  belongs  or  belonged  to  the  succession,  such  portioD 
must  be  accounted  for. 

Another  claim  for  $635.75  is  said  to  be  placed  on  the  account  as  a 
privileged  debt.  There  must  be  supplied  proof,  both  of  the  existence 
and  validity  of  the  claim,  as  well  as  of  the  privilege. 

The  sale  of  the  three  notes  of  $1881. -1:5  each,  for  the  meagre  sum  of 
$350.00,  and  the  purchase  of  them  by  the  maker,  needs  explanation  and 
justification.  Unless  explained  and  justified,  the  administrator  may  be 
responsible  for  their  actual  value.  It  does  not  escape  observation,  thai 
while  the  nine  matured  notes  are  recognised  as  subject  to  a  privilege  for 
the  payment  of  nearly  as  many  unmatured  instruments  of  r^t,  the 
non-matured  notes  are  sold  for  a  paltry  sum.  In  the  next  trial,  tbe  ad- 
ministrator and  the  opponent  will  have  an  opportunity  to  subject  this 
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part  of  the  gestlon  to  a  more  satisfactory  examination  than  has  yet 
been  done. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed  as  to  the  several  matters  or  items  set  forth  and 
adjudged  in  this  opinion,  and  the  cause  is  remanded  to  the  lower  court 
for  the  amendment  of  the  Tableau  of  Distribution  and  the  Account,  so 
far  as  definitively  passed  on  herein,  and  for  a  new  trial  of  the  same  as 
to  those  left  open  for  further  examination  and  proof.  It  is  further  or- 
dered that  the  succession  pay  the  costs  of  appeal. 


No.  7422. 
Succession  ov  Eula  Roth— Pbobate  of  Will. 

The  fact  that  there  are  witnesses  to  an  olofirraphic  will  does  not  invalidate  it,  nor 

deprive  it  of  its  oloKraphio  form. 
The  declarations  of  two  credible  persons,  that  they  recognize  the  handwriting  of  a 

will  as  that  of  the  testator,  and  who  derive  their  Icnowledf^e  that  it  is  his  hand- 

writinfiT  from  havinff  often  seen  him  write  and  B\gn  durini;  his  lifetime. are 

essential  to  the  probate  of  an  oloeraphio  will. 
Bat  if  the  probate  of  a  will  is  contested,  and  the  testimony  of  two  persons  thus-, 

deriving;  their  knowledge  of  the  handwritinff  of  the  testator  is  supplied,  such 

testimony  may  be  supplemented  and  strengthened  by  the  production  of  orifcinal 

wrltinin*  and  the  evidence  of  experts  by  comparison. 
'Women  are  absolutely  incapable  of  beincr  witnesses  to  testaments,  but  they  are 

competent  witnesses  to  prove  the  handwritinfir  of  a  testator,  when  that  fact  has 

to  be  established  on  the  probate  of  a  testament. 

A  PPEAL  from  the  Parish  Court  of  Iberville.    Cole,  J. 

A.  &  E,  B.  Talbot  for  Gustave  Roth,  appellee. 

George  Wailes  and  Barrow  &  Pope  for  opponent  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

MANinNG,  G.  J.    Ella  Roth  died  on  September  5, 1878,  and  a  few  days 

afterwards  her  husband  presented  her  will  for  probate.    It  is  in  these 

^vords  * 

Iberville  Aug  22nd  1878 

him 

I  this  day  make  my  will  in  favor  of  my  husband — I  give^all  of  my 

property  that  the  allows  me. 

ELLA  ROTH. 
Witness 

Bettie  G.  Ooubbier 

Clay  Goubrier 

The  deceased  was  childless,  and  her  only  heir  is  her  mother,  who 

having  been  dted  at  the  probate,  appeared  and  opposed  it,  alleging  that 
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the  paper  was  Dot  a  will,  being  null  and  void  for  want  of  the  reqnifiitei 
and  formalities  prescribed  by  law  for  an  olographic  testamenL 

The  will  was  written  on  a  blank  page  of  an  old  aocount-book.  Tbe 
yellow  fever  was  prevailing,  and  Mr.  Roth  and  his  wife  shared  the  gen- 
eral apprehensions  which  the  malignity  and  fatality  of  its  attacks  had 
inspired.  They  spoke  together  of  making  their  wills.  He  went  to  hk 
desk,  and  wrote  his,  his  wife  being  in  the  same  room,  and  asking  him  to 
bring  it  to  her  when  he  was  done.  Having  finished  the  writing,  bat  ooC 
yet  having  signed  it,  he  took  the  book  to  her,  and  she  ¥rrote  hers  lower 
down  on  the  same  page,  evidently  copying  his,  and  only  substituting  the 
word  •  husband '  for  that  of  *  wife '.  Mr.  and  Mrs.  Clay  Gourrier  were 
the  guests  of  the  Roths  at  that  time.  They  were  called  in  and  told  what 
had  been  done.  Mr.  Roth  then  signed  his  will,  and  Mrs.  Both  signed 
hers,  in  the  presence  of  the  Gourriers,  both  of  whom  attest-ed  both 
writings.  Mr.  Roth  carried  the  book  out  of  the  room,  and  discovered* 
few  minutes  afterwards  that  the  word  *  him '  was  omitted.  He  took  the 
book  back  to  his  wife,  and  called  her  attention  to  the  omission,  when 
she  immediately  inserted  that  word  above  the  line,  by  an  interlineaticoL 
It  does  not  appear  whether  the  Gourriers  were  then  present. 

This  is  the  account  of  the  manner  in  which  the  wills  were  made,  as 

ft 

jiarrated  by  Mr.  Roth  and  the  Gourriers,  the  latter  speaking  only  <rf 
those  incidents  that  were  personally  observed  by  them.  An  attempt 
was  made  to  prove  that  the  writing  was  a  forgery,  and  some  of  the  wit- 
nesses said  £LS  much,  while  others  thought  that  only  the  word  *  him '  wai 
forged.  A  large  number  of  witnesses  were  examined,  and  we  have  gone 
over  the  whole  testimony  more  than  once,  and  are  satisfied  that  the 
imputation  upon  the  husband  is  as  unfounded  as  it  is  crueL  Nor  can 
we  participate  in,  or  approve  the  observation  of  the  opponent's  counsd 
that,  "  when  a  will  in  favour  of  the  husband  is  produced,  it  cannot  be 
wondered  that  all  persons  look  with  doubt  at  its  genuineness  and  expect 
unequivocal  proof."  This  is  said,  after  reciting  the  testimony  of  Mrs. 
Marionneaux,  the  mother;  but  neither  as  a  general  proposition,  nor 
a  special  one,  elicited  by  and  founded  upon  that  testimony,  when  com- 
pared with  that  of  the  other  witnesses,  can  we  wonder  at  the  provision 
of  the  will.  Mrs.  Roth  was  a  young  wife,  and  a  young  woman  of  only 
nineteen  years,  and  being  childless,  it  would  have  been  wonderful  if  she 
had  desired  to  give  what  little  she  had,  and  it  was  not  much,  to  any 
other  than  her  husband.  Neither  do  we  attach  any  importance  to  the 
interlineation,  because  the  first  sentence  indicates  the  person  whom  she 
is  making  her  universal  legatee,  and  the  word  interlined  is  not  absolutely 
essential  to  the  designation  of  that  person,  when  the  will  is  read  as  a 
whole. 

These  questions  are  subordinate  in  importance  to  that  of  tbe  mode 
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of  proof,  which  is  presented  by  the  opponent's  bill  of  exception  to  the 
adaiission,  by  the  lower  court,  of  original  writings  and  signatures  of  the 
deceased,  and  the  testimony  of  witnesses,  sworn  as  experts,  comparing 
these  writings  and  signatures  with  the  will.  The  question  thus  pre- 
sented for  solution  is ; — can  an  olographic  will  be  proved  in  any  other 
maDner  than  by  the  declarations  of  two  credible  persons,  who  recognise 
the  will  as  being  wholly  in  the  handwriting  of  the  testator,  and  as  being 
dated  and  signed  by  him,  and  who  derive  their  knowledge  of  his  hand- 
writing from  having  often  seen  him  write  and  sign  his  name  ? 

The  fact  that  the  names  of  witnesses  are  appended  to  the  will 
neither  invalidates  it,  nor  deprives  it  of  its  olographic  form.  Andrews' 
case,  12  Mart.  714.  And  the  probate  of  it  must  be  that  required  for  an 
olographic  will. 

Reasons  ab  inconvenienti  &n(\  ab  absurdo  crowd  upon  us  against  the 
propriety  and  necessity  of  requirlDg  the  knowledge  of  a  testator's  hand- 
writing to  be  derived  exclusively  from  having  often  seen  him  perform 
the  manual  act  of  writinfi:.  when  his  will  comes  to  be  proved.  An  olo- 
graphic will  of  a  woman  can  rarely  be  proved  in  this  way,  and  the  hand- 
writing of  very  few  men  is  known  from  having  often  seen  them  write. 
Take  an  illustration  that  naturally  suggests  itself  to  us.  The  lawyers 
practicing'  in  this  court  become  familiar  wi^  the  handwriting  of  the 
Justices  from  reading  their  Opinions  in  manuscript,  and  could  swear  to 
its  genuineness  with  undoubting  certainty,  but  very  few  of  them  have 
often  seen  either  of  us  write  or  sipjn  our  names.  In  the  probate  of  the 
will  of  either  of  us  (any  early  need  of  which  may  Heaven  forefend)  those 
who  have  the  most  certain  knowledge  of  our  handwriting  could  not  tes- 
tify to  its  genuineness,  because  their  knowledge  was  not  acquired  by 
having  seen  the  manual  act  of  writing  often  done.  The  absurdity  too  of 
requiring  a  particular  mode  of  proof  for  the  purpose  of  obtaining  cer- 
tainty is  repulsive,  when  it  is  apparent  that  such  particular  mode  is  less 
certain  than  several  others.  Knowledge  of  handwriting  is  not  acquired 
as  readily,  or  as  accurately,  by  seeing  one  write,  as  it  is  by  inspecting 
what  one  has  written.  A  long-continued  epistolary  correspondence 
with  one,  or  frequent  inspection  of  his  books  or  accounts  or  other  writ- 
ings through  a  series  of  years,  affords  a  more  reliable  basis  for  judging 
of  his  handwriting  than  the  mere  act  of  seeing  him  write.  The  act  of 
looldng  at  one  writing  is  short.  A  glance,  and  you  turn  away.  But  the 
act  of  reading  one's  letters,  or  of  inspecting  one's  accounts  or  other 
writings,  is  long  and  protracted.  The  testimony  of  handwriting  by  com- 
parison is  also  more  reliable  than  that  acquired  in  the  way  we  are  treat- 
ing of,  and  our  law  wisely  favours  that  mode  in  a  manner  that  presents 
a  striking  contrast  to  the  suspicious  look  with  which  the  common  law 
regards  it,  and  not  only  favours  but  expressly  authorizes  its  adoption 
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in  the  aid,  or  the  absence,  of  other  modes,  except  when  one  of  tto 
latter  is  essential.  Civil  Code,  art.  2241  new  no.  2245.  Code  Pfbc  ait 
325.  Yet.  this  mode  and  all  others,  save  the  single  one  of  often  seaa^ 
the  manual  act  of  writiog,  is  excluded,  for  the  purpose  of  probate, bj 
ihe  unequivocal  language  of  the  Code,  thrice  repeated,  as  we  shall  pr»- 
ently  shew,  in  as  many  several  redactions. 

If  any  liberty  of  interpretation  were  permitted,  we  might  disr^ard 
the  letter  of  the  law,  and  infuse  into  it  a  more  liberal  spirit  Bat  lais 
touching  the  making  of  wills,  and  their  proof,  have  ever  been  held  rigor- 
ously stricii  juris.  Sir  William  Blackstone  says,  a  man  hasnotanaianl 
Tight  to  make  a  will,  for  because  he  has  kept  all  other  people  out  of  the 
possession  of  certain  property  during  his  life,  constitutes  no  reason  wby 
he  should  be  allowed  to  designate  who  shall  be  its  exclusive  posseaBor 
after  his  death,  but  rather  the  contrary.  Certainly,  all  formalities  of 
wills  are  universally  required  to  be  strictly  observed.  The  difference 
between  the  laws  of  dififerent  countries  is,  that  some  require  more  tot- 
malities  than  others.  So,  the  mode  of  proof  is  equally  obligatory.  In 
some  of  the  States,  a  will  of  personalty  is  good  with  two  witnesses,  but 
a  w^ill  of  realty  requires  three ;  and  therefore  a  testamentary  dispaaition 
of  both  kinds  of  property  in  one  paper,  having  only  two  wirnessei, 
would  be  a  good  will  of  the  one,  but  would  be  entirely  void  as  to  the 
other.  These  rules  are  arbitrary,  and  like  that  of  our  Code  touduDg 
the  kind  of  proof  of  olographic  wills,  unreasonable. 

The  Travaux  Preparatoires  for  the  Code  of  1825,  consisting  of  addi- 
tions and  amendments  to  the  old  Code,  proposed  by  those  who  had  bem 
charged  with  that  work  under  the  resolution  of  the  General  Assembly 
of  March  li,  1822,  suggested  an  alteration  of  the  Code  of  IFOSasto 
olographic  wills.  The  articles  of  the  Code  of  1808  provided  that  tha 
olographic  testament  must  be  made  by  the  testator  himself,  without tbe 
presence  of  any  witness,  and  should  not  be  valid  unless  it  be  entirely 
written,  signed,  and  dated  with  the  testator's  hand,  and  is  subject  to  oo 
other  form.  c.  vi.  s.  2.  art.  103.  It  must  be  acknowledged  and  prored 
by  the  declaration  or  affirmation  of  two  credible  witnesses,  who  most 
attest  that  they  recognise  the  testament  as  being  entirely  written,  dated, 
and  signed  in  the  testator's  handwriting,  as  having  often  seen  bim  write 
and  sign  during  his  lifetime.    Ibid.  art.  160. 

The  amendment  proposed  to  the  first  article  was,  that  it  should  be 
necessary  to  the  validity  of  an  olographic  testament,  not  only  that  it  be 
written,  signed,  and  dated  entirely  by  the  hand  of  the  testator,  buttM 
it  have  besides  the  signatures  of  two  witnesses,  to  whom  the  testator 
shall  declare  that  the  paper,  that  he  offers  to  them  to  sign,  is  bis  testa- 
ment. 

The  reasons  given  for  the  alteration  were,  that  the  art  of  comiter- 
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feiting  writiDgs  had  attaiaed  such  perfection,  that  certainty  was  no  Ion- 
g'er  possible  if  the  only  proof  of  the  verity  of  a  testament  was  proof  of 
the  handwriting  of  the  testator.  Travaux  Pr^paratoireSf  p.  215.  The 
suggestion  was  not  adopted,  and  the  article  of  the  Code  of  1808  was 
simplified  and  condensed  in  the  form  we  now  have  it  in  art.  1581,  new  no. 
1588. 

But  there  was  no  suggestion  of  any  alteration  whatever  in  the  other 
article,  (Trav.  Fr&p,  p.  220)  although  that  proposed  to  the  first  related 
not  only  to  the  proof,  but  to  the  kind  of  proof,  and  it  was  literally 
transcribed  as  art  1648  of  our  present  Code,  new  no.  1655.  The  first 
article  relates  to  the  confection  of  a  will — the  second  relates  to  its  pro- 
bate, and  requires  the  knowledge  of  the  handwriting  of  the  testator  of 
the  two  credible  persons  who  are  offered  to  prove  it,  to  have  been  ac- 
quired by  having  often  seen  him  write  and  sign  during  his  lifetime. 

This  court  held  such  evidence  essential  in  Buc.  of  Eubanks,  9  An- 
nual, 147,  where  it  was  said— 'the  appellee  contends  that  the  testimony 
of  witnesses,  that  Mrs.  Eubanks  had  told  them  the  will  was  entirely 
written  by  her,  satisfies  the  law.  We  think  otherwise.  Art.  1648  of  the 
Code  is  express,  that  the  only  proof  of  olographic  testaments  is  the 
testimony  of  two  witnesses,  that  they  recognise  the  handwriting  as 
having  often  seen  the  testator  write  and  sign  during  his  lifetime.  And 
this  has  been  reiterated  in  Lucas  v.  Brooks,  23  Annual,  117  and  Fuentes 
T.  Qaines,  25  Annual,  85. 

The  proof  of  this  will  may  be  epitomised  as  follows.  Mr.  and  Mrs. 
Goirrier  each  saw  the  testatrix  sign  the  will.  It  was  written  entirely, 
and  dated,  out  of  their  presence.  He  never  saw  her  write  except  on  the 
single  occasion  when  she  signed  this  will,  but  has  seen  orders  that  were 
written  by  her,  and  also  her  writing  in  her  books.  Mrs..  Gourrier  is  ac- 
quainted with  her  handwriting  only  from  seeing  her  sign  the  will.  She 
knows  the  will  was  written  by  Mrs.  Roth  because  she  told  her  it  was 
written  by  herself.  Alice  Porter  saw  the  testatrix  write,  and  sign  her 
name,  about  five  or  six  times,  and  that  is  '  often ' — saw  her  write  notes 
and  songs,  and  a  piece  of  poetry — received  letters  from  her  about  twice 
a  month  for  a  year — and  recognises  the  will  as  being  dated,  signed,  and 
written  in  the  handwriting  of  Mrs.  Roth.  Linda  Porter  saw  the  testatrix 
write  her  name — received  letters  from  her  about  once  a  month,  for  how 
long  is  not  stated — saw  her  write  a  list  of  articles  for  purchase,  and  saw 
her  write  her  own  name,  the  name  of  witness,  and  of  some  friends,  to 
pass  away  the  time — cannot  state  the  number  of  times  she  saw  the  tes- 
tatrix sign  her  name,  but  saw  her  do  it  often,  and  recognises  the  will  as 
being  written,  dated,  and  signed  by  her.  These  last  two  are  the  wit- 
nesses that  testify  of  the  handwriting  from  personal  knowledge,  derived 
from  having  often  seen  her  write  and  sign  her  name. 
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Some  of  the  letters  to  Alice  Porter  were  preserved  by  her  and  were 
offered  in  evidence,  as  was  also  the  piece  of  poetry,  and  a  DOtarial  la 
signed  by  Mrs.  Roth,  the  original  of  which  is  brought  up  with  thereoonL 
Witnesses  were  sworn  as  experts,  some  of  whom,  on  comparison  of  the 
signatures  and  handwritings,  testified  that  they  were  the  same  and  were 
written  by  the  same  person,  while  others  swore  the  contrary.  M  c! 
this  testimony  of  experts  and  the  writings  submitted  to  them,  was  ob- 
jected to  by  the  opponent  on  the  ground  that  such  mode  of  proof  is  not 
permissible  for  the  probate  of  an  olographic  will,  but  only  the  teatimooj 
of  persons  who  derive  their  knowledge  of  the  handwriting  of  the  testa- 
trix from  having  often  seen  her  write  and  sign  her  name. 

We  think  the  testimony  was  admissible,  as  supplementing  the  proof 
already  adduced  of  two  persons  who  had  derived  their  knowledge  of 
the  handwriting  in  the  manner,  and  from  the  source,  indicated  by  tbe 
Code ;  and  in  rebuttal  of  the  testimony  of  the  opponent,  impugning  tbe 
authenticity  of  the  will,  as  being  forged.  Such  testimony  cannot  bj 
itself  prove  an  olographic  will,  but  when  the  handwriting  has  been  es- 
tablished in  the  mode  prescribed  by  the  Code,  and  an  Opponent  contro- 
verts the  fact  thus  established,  by  an  allegation  of  forgery  or  other  wast 
of  authenticity,  the  declarations  of  the  two  witnesses  as  to  the  hand- 
writing may  be  supported  by  any  other  mode  of  proof,  but  otherwise,  it 
is  inadmissible. 

The  due  probate  of  the  will  therefore  rests  primarily  upon  the  testi- 
mony of  the  two  Misses  Porter,  since  neither  Mr.  nor  Mrs.  Grourrieraaw 
the  testatrix  sign  her  name  except  when  she  signed  the  will,  and  never 
saw  her  write  except  on  that  occasion.  The  opponent  has  not  raised 
any  question  of  the  admissibility  of  the  testimony  of  these  witnesses, on 
such  an  issue  as  this,  because  of  their  sex.  But  we  are  necessitated  to 
consider  it. 

Women  are  absolutely  incapable  of  being  witnesses  to  testaments, 
says  the  Code,  art  1584  new  no.  1591.  Are  they  also  incapable  thereby 
of  being  witnesses,  when  a  testament  is  offered  for  probate,  and  on  the 
trial  of  the  issue  presented  by  the  opposition  thereto? 

The  laws  touching  the  capacity  of  witnesses  underwent  a  sweeping 
alteration  in  1867,  (Sess.  Acts,  p.  143)  and  again  in  1868.  Sess.  Ads,  p. 
269.  The  act  of  this  last  year  was  incorporated  bodily  in  the  Ciyl  Code 
in  1870,  and  was  substituted  to  art.  2260  of  that  Code,  new  no.  2281.  It 
enacts  that  the  competent  witness  of  any  covenant  or  fact,  whatever  It 
may  be,  in  civil  matters,  is  a  person  of  proper  understanding.  The  same 
Code  contains  the  prohibition  of  women  being  witnesses  to  a  will,  and 
the  two  articles  must  be  construed  together,  or  if  iireconcileable  and 
naturally  repugnant,  the  last  must  alone  stand.  They  are  not  irrecoa- 
cileable. 
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The  act  of  1868  removed  all  those  restrictions  and  prohibitions, 
touching  the  capacity  of  witnesses  which  formerly  prevailed,  and  which 
were  adhered  to  with  pertinacity  and  enforced  with  rigorous  precision. 
It  leaped  with  a  single  bound  to  the  very  front  of  those  speculations 
with  which  Mr.  Bentham  had  startled  the  legal  and  legislative  world : 
and  imitating  what  had  been  done  in  other  countries  and  other  of  the 
States,  accomplished  with  one  stroke  the  emancipation  of  the  law  of 
evidence  from  the  thrall  which  had  impeded  the  ascertainment  of 
truth. 

Any  person  of  proper  understanding,  without  regard  to  age  or  sex, 
is  made  a  competent  witness,  in  a  civil  matter,  of  any  fact  whatever  it 
may  be.  The  verity  and  genuineness  of  the  handwriting  of  a  testator  is 
a  fact,  and  the  probate  of  a  will  wherein  such  fact  is  to  be  proven.  Is  a 
dvil  naatter,  and  therefore  a  woman  of  proper  understanding  is  a  com- 
petent witness  thereto  and  therein. 

Judgment  affirmed. 


Dissenting  Opinion. 

DeBlanc,  J.  The  olographic  testament  is  valid,  when  entirely 
written,  dated  and  signed  by  the  hand  of  the  testator.  How  must  it  be 
acknowledged  and  proved  ?  According  to  the  directory  provision  of  the 
Code,  it  must  be  acknowledged  and  proved  by  the  declaration  of  two 
credible  witnesses,  who  must  attest  that  they  recognize  the  testament  as 
being  entirely  written,  dated  and  signed  in  the  testator's  handwriting,  as 
having  often  seen  him  write  and  sign  during  his  lifetime. 

In  the  matter  of  the  succession  of  Daniel  Clark  it  was  correctly  held 
that  "  the  rules  for  the  opening  and  proof  of  testaments — commencing 
at  article  1649  of  the  Code,  do  not  pronounce  the  penalty  of  nullity  for 
their  non-observance,  and  they  nowhere  say  that  other  cases  may  not 
arise  in  which  the  strict  letter  of  these  rules  may  not  be  inapplicable, 
and  the  judge  may  not  receive,  in  extraordinary  cases,  other  equally 
satisfactory  proof  that  the  requirements  of  the  law  have  been  fulfilled." 

11  A.  128. 

In  "State  vs.  Ames,"  the  opinion  of  experts  was  taken  as  to  the 
genuineness  of  the  will,  and  the  court  said :  "  We  have  had,  presented 
lor  our  inspection,  the  act  itself  with  letters  acknowledged  to  have  been 
written  by  Joseph  Field — the  testator— and  also  the  checks  proved  to 
have  been  signed  by  him.  We  have  compared  the  handwriting  and  the 
signatures,  and — ^after  full  consideration  of  the  whole— we  think  the  va- 
lidity of  the  act  established,  and  that  it  should  be  maintained." 

23  A.  p.  75. 

21  81 
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I  believe  that  any  proper  evidence,  calculated  to  convince  thearuix 
and  to  conclusively  establish  that  the  testament  was  entirely  writtoi, 
dated  and  signed  by  the  testator,  should  be  heard  and  admitted  Other- 
wise, many  a  testament,  valid  in  substance  and  valid  in  form,  uneootesfe-' 
ed  and  incontestable,  would — nevertheless— remain  among  the  archiTM 
of  the  court,  a  mute  confident  of  the  last  wishes  .and  legitiaiatc  dispoai- 
tions  of  a  deceased  party. 

Were  one — impelled  by  the  apprehension  that  the  proof  and  execu- 
tion of  his  testament  might  be  objected  to  and  opposed — to  carry  it 
himself  to  the  Judge  of  the  probate  court,  declare  in  his  presence  and 
in  presence  of  his  clerk,  that  it  was  entirely  written,  dated  and  signed  by 
him,  ask  the  judge  and  the  clerk  to  read  it,  and,  after  having  read,  to 
sign  it ;  and  this  done,  leave  it — until  his  death — in  the  possession  of 
those  officers.  Under  these  circumstances,  could  the  judge — wh&k 
asked  to  acknowledge  it  and.  order  its  execution,  justly  answer  :  this— 
beyond  any  doubt — is  the  testament  of  the  deceased  ;  it  was  handed  to 
and  kept  by  me :  my  signature,  that  of  my  clerk  are  attached  to  it ;  I 
have  read  it  before,  I  recognize  every  word  which  it  contains,  I  know 
from  the  testator's  own  declaration  that  it  was  entirely  written,  dated 
and  signed  by  him,  but  I  have  not  often  seen  him  write  and  sign  during 
his  lifetime,  and,  on  that  account  and  for  no  other  reason,  I  cannot  ac- 
knowledge It;  the  letter  of  the  law — blind  and  inflexible  sentinel — stanck 
between  the  will  and  its  execution. 

It  cannot  be  successfully  contended  that  a  court  is  powerless  t4>  ea- 
force  that  which  it  expressly  authorizes,  and  to  receive— as  proof  of  the 
genuineness  of  an  act  which  is  valid  in  form  and  valid  in  substance,  ibe 
evidence  which — under  other  circumstances — it  would  consider  as  safli- 
cient  to  deprive  one  of  more  than  any  right  created  by  human  law,  his 
liberty — of  more  than  his  liberty,  his  life. 

Of  the  sacred  duties  of  a  court,  the  most  sacred  is  to  protect 
againsfc  the  petty  interests  of  this  world,  the  last  will  of  the  departed, 
and  a  too  rigid  construction  of  the  articles  of  the  Code  which  relate  to 
the  proof  of  olographic  testaments,  would — often — impede  the  perform- 
ance of  that  duty  and  defeat  the  most  lawful  dispositions. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  read  by 
the  Chief  Justice,  but  concur  in  the  decree  rendered  by  the  Court. 


CoNcuBRiNa  Opinion. 

White,  J.  I  concur  in  the  decree  in  this  case,  but  not  in  theopiniciL 
Inasmuch  as  the  Court  finds  that  the  proof  required  by  C.  C  1655  bas 
been  adduced  I  do  not  join  in  the  opinion  because  it  expresses  views  as 
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to  what  would  be  the  rule  were  such  teBtimony  not  in  the  record,  thereby 
passing  on  a  purely  hypothetical  issue — ^not  necessary  to  be  decided — 
not  involved  in  the  conclusions  leading  to  the  decree.  In  my  judgment 
a  safe  rule  for  courts  Is  to  express  opinions  only  as  to  indispensable 
matters,  and  not  by  anticipation  to  put  of  record  opinions  to  govern 
eases  which  may  arise. 


No.  7411. 


Succession  of  S.  O.  Rhea.  48  714 

A  probate  judffe  is  dlsqnalifled  to  pass  on  the  homoloflration  of  an  executor's  ac- 
count when  he  is  put  down  on  the  aoooant  as  creditor  even  of  a  paid  debt. 

A  PPEAL  from  the  Parish  Court  of  East  Feliciana.    Brame,  J. 

Succession  not  represented. 

W.  F.  Kernan  for  opponent  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

J>eBlanc,  J.  On  the  20th  of  December,  1878,  D.  C.  Hardee,  the 
executor  of  the  last  will  of  S.  O.  Rhea,  filed — in  the  parish  court  of  East 
Feliciana — the  final  account  of  his  administration  of  the  succession  of 
said  deceased,  the  whole  of  which  was  absorbed  by  exclusively  those  of 
its  creditors,  whose  claims  were  secured  by  mortgages  and  privileges. 

On  the  20th  of  December,  the  clerk  of  the  parish  court  prepared 
a  notice  which — on  the  21st — was  published  as  prepared,  and  in  which — 
instead  of  D.  C.  Hardee — D.  C.  Harden  is  represented  as  having  filed  the 
final  account  of  his  administration  of  the  succession  of  S.  O.  Rhea. 

On  the  7th  of  January  1879,  the  account  thus  filed  by  D.  C.  Hardee 
was  homologated  by  a  decree  of  the  parish  court,  which  appears  to  have 
been  rendered,  and  which  was  signed  at  that  date.  During  the  term  at 
'which  said  decree  was  rendered  and  signed,  hut  fourteen  days  thereafter 
— on  the  2lst  of  January — William  R  McKewen,  a  creditor  of  the  de- 
ceased, whose  acknowledged  claim  is  not  carried  in  the  homologated 
Account,  moved  for  a  new  trial  of  the  case,  on  the  grounds : 

1.  That — as  required  by  law — notice  of  the  filing  of  the  executor's 
Account,  was  not  published  during  ten  days. 

2.  That,  if  any  notice  was  published  during  the  required  term,  it 
insufficient  in  form. 

3.  That  there  was  no  legal  proof  that  the  notice  of  the  filing  of 
Id  account  has  ever  been  published. 

4  That  the  parish  judge,  who  rendered  the  judgment  of  homolo- 
lotion,  was  placed  on  the  executor's  account  as  a  creditor  of  the  sue- 
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Buoeession  of  Bbea. 

oeesion,  and  that,  being  personally  interested,  he  was  incompetent  to 
render  that  judgment. 

The  applicatioft  for  a  new  trial  was  overruled,  and  McEewen  ap- 
pealed. He  urges,  here,  and  against  the  validity  of  the  decree  of  homo- 
logation, the*  identical  objections  which  he  urged  in  the  lower  oouit 
Such  as  it  is,  that  appeal  is  before  us. 

The  appellant  did  not  oppose  the  executor's  accouDt,  nor  does  he 
now  even  allege  that  any  one  of  the  claims  thereon  classed  is  incorrect 
in  amount  or  inferior  in  rank  to  his  own ;  but  he  is  a  creditor  of  the 
estate,  this  is  acknowledged;  and  though — from  his  own  pleadings  and 
the  vouchers  introduced  in  evidence — he  can,  it  seems,  derive  no  advao- 
tage  from  the  reversal  of  the  decree  which  he  assails,  we  are,  nevertlie- 
less,  constrained  to  reverse  it. 

That  decree  is  invalid,  and  for  only  one  reason  :  the  parish  judg« 
yfBB^-apparently — interested  in  the  matter  upon  which  he  passed.  It  is 
true  that  his  claim  against  the  estate  was  not  carried  in  the  execator^ 
account  as  due,  but  as  paid — that  his  satisfied  claim,  which  appears  to 
be  as  reasonable  as  just,  was  a  privileged  one — ^that  it  was  not  and— is 
all  probability — shall  never  be  contested ;  but  the  judge  had,  however, 
to  decide,  or  rather  to  recognize  that  it  had  been  properly  paid,  and—to 
BO  decide  or  recognize — he  had  to  do  that  which — ^when  personally  is- 
terested — the  judge  is — by  an  imperative  clause  of  the  constitution- 
commanded  not  to  do. 

The  decree  of  a  court  should  be,  not  only  impartial,  but  no  pretext 
should — as  a  stepping-stone — be  allowed  to  stand  between  its  impar- 
tiality and  even  the  most  unreasonable  suspicion — for,  as  well  said, 
praise  is  without  feet  and  the  wings  of  blame  are  swifter  than  the 
winds. 

We. entertain  no  doubt  that — in  this  case — the  parish  judge  feJtas 
disinterested  as  we  do,  and — were  it  not  for  the  constitutional  prohibi- 
tion already  referred  to,  and  the  apprehension  of  establishing  a  danger- 
ous precedent,  one  which — hereafter — might  be  invoked  by  less  disinter- 
ested judges,  we  would  not  hesitate — with  the  evidence  now  before  us— 
to  concur  in  the  decree  rendered  by  the  parish  court :  but,  in  the  pro- 
ceedings instituted  by  the  executor,  and  on  which  he — ^the  executor— wis 
a  plaintitr,  the  parish  judge  was  one  of  the  defendants,  and  he  should 
have  called  upon  his  colleague  of  the  district  court,  to  try  and  deter- 
mine the  tacit  issues  created  by  the  institution  of  those  proceedings. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgmeot 
appealed  from  is  annulled,  avoided  and  reversed,  and  this  cause  re- 
manded to  the  lower  court,  to  be  proceeded  with  according  to  the  vic*s 
herein  expressed  and  according  to  law :  the  costs  of  the  appeal  to  be 
paid  by  the  succession  of  S.  O.  Rhea. 
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No.  7338. 
George  Hammett  vs.  Wm.  Sprowl  et  al.  •  I  JJ  ^^^ 

In  a  suit  to  revive  a  judgment  the  defendant  can  not  set  up  any  ffroundb  of  defense 
which  would  not.  if  true,  have  rendered  the  jud^rment  absolutely  null  and  void. 

Where  an  exception  filed  by  the  defendant  was  treated  by  the  court,  the  plaintiff  and 
himself  as  an  answer,  and  on  that  assumption  the  case  was  tried,  and  judirment 
rendered,  he  can  not  afterward,  in  a  suit  to  revive  the  judgment,  complain  that 
no  default  against  him  was  entered. 

Where  a  suit  instituted  in  the  court  of  one  parish  and  there  prosecuted  to  a  judfl:- 
ment,  is  removed  by  an  act  of  the  Legislature  to  the  court  of  another  parish.  » 
which  is  invested  by  the  act  with  full  jurisdiction  of  the  case,  the  latter  court 
has  jurisdiction  of  the  suit  to  revive  the  judipment  in  said  suit. 

One  who  has  a  judgment  against  several  persons  jointly,  or  in  solido,  has  a  right  to 
sue  for  the  revival  of  the  judgment  against  one  only  of  his  judgment  debtors. 

In  a  suit  to  revive  a  judgment  in  solido  against  several  persons,  service  of  citation 
on  one  of  the  debtors  will  interrupt  prescription  of  the  judgment  as  to  all. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
River.    Pieraon,  J. 

J.  F.  Flerson  for  plaintiff  and  appellee. 

X.  B.  Watkins  for  defendant  and  appellant. 

The  opinion  of  the  court  wasjielivered  by 

Spencer,  J.  Plaintiff  brought  suit  in  the  district  court  of  Natchi- 
toches parish  on  his  tutor's  bond,  whereon  Wm.  Sprowl  and  Peyton  R. 
Bosley  were  sureties  in  solido.  The  latter  being  dead,  his  sons  John  R. 
and  H.  S.  Bosley  were  sued  as  his  unconditional  heirs.  Said  suit  re- 
sulted in  a  judgment,  in  1867,  in  favor  of  plaintiff  for  some  $12,000 
against  Sprowl  for  the  whole  and  in  solido  with  the  two  heirs  of  Bosley, 
who  were  each  condemned  to  pay  one  half,  his  virile  share  of  said  debt. 
At  that  time  H.  S.  Bosley  was  cited  as  residing  in  Bossier  parish,  and 
was  served  there  personally  with  citation,  the  other  parties  as  residing 
in  Natchitoches. 

Judgment  was  made  final  on  default.  In  1871,  the  parish  of  Red 
River  was  created  out  of  the  territory  talicen  from  Natchitoches,  Bossier, 
and  other  parishes. 

It  is  shown  that  the  defendants  in  said  suit  resided  within  the  ter- 
ritory thus  now  embraced  within  Red  River. 

By  act  78  of  1873,  the  clerks  of  district  and  parish  courts  of  Natchi- 
toches and  the  other  parishes  named,  were  directed  "  to  transmit  forth- 
with to  the  derlss  of  the  district  and  parish  courts  of  Red  River  all 
petitions,  answers,  documents  and  papers  appertaining  to  suits  wherein 
the  defendant  or  defendants  reside  within  the  parish  of  Red  River, 
whether  said  suits  be  settled  or  unsettled,"  "  That  the  district  and  par- 
ish oourts  of  Red  River  shall  have  as  full  and  complete  jurisdiction  over 
the  suits  so  transferred,  as  the  said  courts  of  the  different  parishes  from 
whence  the  same  were  transferred,  as  now  under  the  law." 
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The  suit  now  before  us  is  one  to  revive  the  judgment  above  moh 
tioned,  and  is  brought  in  the  district  court  of  Bed  River.  In  this  suit 
to  revive  Wm.  Sprowl  has  not  been  cited,  being  dead  and  his  CBtato 
shown  to  be  utterly  insolvent  John  R  Bosley  made  no  appeanim, 
no  default  was  entered  against  him,  and  he  has  not  appealed.  ES. 
Bosley  appeared  and,  reserving  his  right  to  answer,  filed  nomerooi 
"  peremptory  exceptions  "  and  the  plea  of  prescription  of  ten  years,  and 
prayed  that  plaintifiTs  suit  be  dismissed  and  for  costs  and  general  relieL 

The  grounds  of  the  exception  are — 

First — Want  of  jurisdiction  in  the  court. 

Second—- That  two  of  the  defendants  are  cited  as  afirm,  "J.E.^ 
H.  S.  Bosley,"  instead  of  individually. 

Third — That  the  suit  can  not  be  maintained  without  citation  ta 
Sprowl  or  his  heirs. 

Fourth— That  the  petition  does  not  disclose  in  what  court  the  jodg- 
ment  sought  to  be  revived  was  rendered. 

Fifth — That  the  court  which  rendered  the  judgment  alone  has  power 
to  revive  it. 

Sixth — Prescription  of  ten  years. 

The  case  was  thereupon  set  down  for  trial,  evidence  introdoced, 
and  judgment  rendered  for  plaintiff  as  prayed  for.  H.  S.  Bosley  filed  & 
motion  for  new  trial  on  the  ground  that  the  judgment  rendered  was 
*'  contrary  to  law  and  evidence,"  and  appeals.  In  this  court  he  has  filed 
an  elaborate  assignment  of  errors,  which  so  far  as  not  a  repetitioo  of 
the  peremptory  exceptions  are  in  substance  as  follows  : 

That  no  default  was  entered  against  him  or  other  defendants  in 
this  cause.  That  the  judgment  sought  to  be  revived  was  predicated  on 
a  previous  one  against  the  tutor,  which  last  was  prescribed  when  tke 
former  was  rendered.  That  the  judgment  sought  to  be  revived  ma 
rendered  on  insufficient  evidence.  That  H.  S.  Bosley  at  the  date  of  said 
judgment  was  resident  of  Bossier,  as  shown  by  the  citation,  and  oould 
not  be  sued  in  Natchitoches.  That  his  obligation  to  pay  his  father^ 
debts  was  a  personal  obligation,  enforcible  only  at  his  domicile,  and 
that  said  suit  was  not  an  action  on  the  bond,  but  on  his  personal  obli- 
gation as  heir.  That  the  original  judgment  against  the  tutor  has  nerer 
been  revived,  and  is  now  barred. 

We  will  dispose  of  this  assignment  of  errors,  so  far  as  it  attacks 
the  original  judgment  sought  to  be  revived,  by  simply  saying  that  tfaa 
grounds  stated  were  all  matters  which  should  and  could  have  been 
urged  by  way  of  defence  thereto.  That  such  matters  can  not  be  set  up 
as  defence  in  an  action  to  revive.  None  of  them,  if  true,  would  render 
the  judgment  absolutely  null.  Besides,  appellant  admitted  on  the  trial 
below  that  at  the  date  of  said  judgment  in  December,  1867,  he  resided 
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In  Natchitoches  parish.  He  was  personally  cited.  Connery  vs.  Rotch- 
ford.  Brown  &  Co.,  30  A.  692. 

As  regards  the  non-entry  of  default,  so  far  as  H.  S.  Bosley  is  con- 
oeroed,  it  amounts  to  nothing.  His  exception  was  treated  by  the  court, 
by  the  plaintiff,  and  by  himself  as  an  answer.  The  case  tried,  evidence 
adduced  and  decided.  He  moved  for  a  new  trial,  and  said  nothing 
about  there  being  no  default  against  him.    It  is  too  late  now  to  urge  it. 

This  brings  us  to  the  case  as  presented  below  by  the  peremptory 
exceptions.  The  first  and  fifth  grounds  are  substantially  one — want  of 
jurisdiction  in  the  district  court  of  Red  River  to  revive  a  judgment  ren- 
dered in  Natchitoches.  We  have  quoted  the  statute,  which  expressly 
gives  to  courts  of  Red  River  jurisdiction  over  the  suit  sought  to  be  re- 
vived in  this  case.  It  puts  the  Red  River  court  in  the -place  and  stead 
of  the  Natchitoches  court ;  vesting  it  as  regards  this  judgment,  with  the 
jurisdiction  of  the  latter.  Now  what  was  under  existing  laws  the  power 
of  the  Natchitoches  courts  as  r^ards  this  judgment?  It  was  the  ex- 
clusive right  to  enforce  and  to  revive  it.  After  the  passage  of  that 
statute  the  court  of  Natchitoches  could  no  more  revive  that  judgment 
than  it  could  enforce  it  by  ^. /a.  We  regard  a  proceeding  to  revive  a 
judgment  not  as  a  new  suit,  but  simply  as  a  proceeding  in  the  same  suit, 
to  continue  and  keep  alive  a  judgment  rendered  therein,  and  to  furnish 
proof  that  it  has  not  been  satisfied  or  extinguished.  But  if  it  were  con- 
ceded to  be  a  new  and  substantive  suit,  it  is  manifest  that  it  would  have 
to  be  brought  in  Red  River,  where  all  the  defendants  reside.  So  taking 
either  horn  of  the  dilemma,  the  result  is  the  same. 

Second — The  second  ground  is  that  the  defendants  "  J.  R.  &  C.  S. 
Bosley  "  are  cited  as  a  firm.  This  is  not  true.  The  title  of  the  suit  at 
the  head  of  the  citation  is,  "  Geo.  Hammett  vs.  Wm.  Sprowl  and  J.  R. 
&  H.  S.  Bosley."  But  separate  citations,  one  addressed  '*  to  H.  S.  Bos- 
ley" and  one  "  to  J.  R.  Bosley,"  issued  and  were  served. 

Third— The  petition  states  that  the  judgment  was  rendered  by  W. 
B.  Jjewis,  judge  of  the  parish  of  Natchitoche& 

Fourth — Where  a  party  has  judgment  either  in  solido  or  jointly 
against  several  persons,  we  know  no  rule  of  law  that  compels  him  to 
revive  it  against  all.  In  the  absence  of  such  rule  of  law,  we  see  no 
reason  to  enforce  it  as  a  rule  of  reason  or  equity.  Why  compel  a  judg- 
ment creditor  to  incur  the  delay,  vexation  and  expense  of  citing  insol- 
vent and  irresponsible  parties,  from  whom  he  can  never  hope  to  obtain 
payment  ?  Why  require  him  to  do  this,  any  more  than  require  him  to 
sue  all  the  makers  of  a  solidary  or  joint  obligation  ? 

Sixth — The  appellant  also  pleads  the  prescription  of  ten  years  in 
bar  of  this  action.  As  we  have  seen,  this  judgment  was  in  solido.  Ser- 
vice of  citation  was  made  on  H.  S.  and  J.  R.  Bosley  before  the  ten  years 
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had  expired.  This  interrupts  the  prescription  as  to  the  oo-obligor  ui 
solido,  Wm.  Sprowl,  who  has  not  been  cited.    G.  C. 

The  theory  upon  which  appellant  pleads  prescriptioD  in  this  obc; 
is  not  developed  in  the  pleadings  or  argument.  But  we  presume  it  to 
be  this :  payment  of  one  co-obligor  in  solido  discharges  all  the  othen. 
Prescription  is  a  conclusive  presumption  of  payment  Hence  prescrip- 
tion, acquired  by  one  co>obligor  being  a  conclusive  presumption  of  pay- 
ment by  him,  inures  to  the  benefit  of  all  the  others  and  discharges 
them. 

It  is  not  necessary  for  us  to  go  into  this  vexed  question,  since  as 
we  have  seen,  no  prescription  has  yet  been  acquired  by  any  of  the  soli- 
dary debtora 

The  judgment  is  affirmed  at  the  costs  of  appellant. 


MANinNQ,  C.  J.  Upon  the  question  of  Jurisdiction,  I  rest  my  con- 
currence upon  the  phraseology  of  the  special  act,  which  provides  for  the 
transfer  of  causes  to  Bed  Biver  parish, "  whether  the  suits  be  settled 
or  unsettled."  WithouJ;  that  sweeping  provision,  I  think  the  Natchi- 
toches court  would  have  jurisdiction  of  the  action  to  revive  the  judg- 
ment, because  of  the  requirement  that  the  citation  for  revival  moat 
proceed  "  from  the  court  which  rendered  the  judgment."  And  I  think 
this  is  true,  whether  the  defendants  reside  in  the  parish  or  not  The 
special  law  for  the  revival  of  judgments  fixes  the  forum  for  that  daas 
of  actions,  and  a  removal  of  the  defendants,  or  any  of  them,  from  the 
parish  where  tliey  were  sued  in  the  original  action,  does  not  in  any  man* 
ner  affect  the  jurisdiction  of  the  court  of  that  parish  quoad  the  suit  for 
revival. 


No.  5866. 
Nicholson  &  Co.  vs.  Succession  of  N.  R  Jennings. 

Where  a  oaso  has  been  remanded  for  the  solo  purpose  of  ascertaining  whether 
prescription  was  interrupted,  the  lower  court  may  nevertheless  entertain  aa 
inquiry  into  the  fact,  (then  for  the  first  time  put  at  issue)  whether  the  plaiatiff 
was  dead  before  the  institution  of  the  suit;  and  if  the  faot  is  sustained  br 
proper  evidence  the  suit  must  be  dismissed. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Kemp,  J. 
Hornor  &  Benedict  for  plaintiffs  and  appellants. 

^.  .B.  Forman  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    This  suit  was  instituted  for  the  purpose  of  recover- 
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log  payment  for  square  block  pavement  in  front  of  the  property  of 
Jennings  in  this  city.  A  jadgmentwas  rendered  by  default,  and  was 
confirmed,  and  an  appeal  by  petition  was  taken  therefrom,  which  was 
heard  in  1873.  In  January  of  that  year,  the  defendant  executrix,  ap- 
pearing for  the  first  time,  filed  in  this  court  the  plea  or  objection  that 
she  had  never  been  cited  in  this  case  at  any  time,  or  In  any  manner  ; 
and  if  this  should  be  overruled,  she  then  pleaded  prescription. 

The  court  said,  "  these  pleas  are  inconsistent  Pleading  prescription 
is  an  appearance.  The  plea  of  prescription  seems  to  be  well  founded, 
but  as  it  was  filed  for  the  first  time  in  this  court,  and  the  plainti£f  re- 
questing it,  the  case  will  be  remanded  for  the  purpose  of  allowing  plain- 
tifiBs  to  prove  an  interruption."    Opinion  Book. 

When  the  trial  came  on  again  in  the  lower  court,  the  defendant 
made  an  exception  of  defective  citation,  or  rather  no  citation,  and 
another  of  no  plaintiff,  Nicholson  being  dead  when  the  suit  was  filed, 
whereupon  the  plaintiff  moved  to  strike  out  both  exceptions,  for  the 
reason  that  the  case  was  remanded  for  one  purpose  alone,  viz,  to  try 
the  plea  of  prescription.  The  lower  court  struck  out  the  plea  touching 
citation,  and  refused  to  strike  out  the  other,  and  testimony  having  been 
heard  thereon,  it  was  proved  that  Nicholson  was  dead  before  the  suit 
began.  This  plea  was  sustained,  and  the  suit  was  dismissed.  The 
plaintiff  then  asked  leave  of  the  court  to  offer  proof  shewing  the  inter- 
ruption of  prescription,  but  the  defendant  objected  that  the  case  was 
dosed,  and  judgment  entered,  and  so  it  was.  An  appeal  was  taken,  and 
is  now  before  us. 

The  defendant  had  never  been  cited.  A  careless  clerk  had  issued 
the  citation,  without  filling  the  blank  where  the  name  or  other  designa- 
tion of  the  defendant  should  be,  and  afterwards  some  one  attempted  to 
supply  the  omission,  but  did  It  so  clumsily  that  it  was  detected.  We  are 
inclined  to  think  that  the  expression — the  two  pleas  of  defective  citation 
and  prescription  are  inconsistent — is  not  what  was  really  meant,  but 
rather  that  by  pleading  prescription  as  a  defence,  the  party  waived  his 
right  of  exception  of  jio  citation.  But  the  correctness  of  that  decision 
is  not  before  us.  We  may  observe  however,  that  there  seems  to  be  no 
good  reason  why  the  defendant  should  not  have  excepted  tor  want  of 
citation,  and  reserving  the  exception,  in  case  it  be  overruled,  have 
pleaded  prescription-,  and  this  was  what  he  did. 

The  judgment  we  have  to  review  is  one  of  dismissal  because  of  the 
death  of  one  of  the  plaintiflb  before  the  institution  of  the  suit.  A  judg- 
ment cannot  be  rendered  in  favor  of  a  deceased  person,  nor  against 
him.  If  either  the  plaintiff  or  the  defendant  had  died  after  the  institu- 
tion of  suit,  of  course  it  could  have  been  revived  in  the  name  of  or 
against  his  representative.    The  plaintiff's  counsel,  we  presume,  does 
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Dot  oontrovert  ibis  positioD,  but  he  iDsists  that  nothing  could  be  iih 
quired  iuto  under  the  order  remanding  the  case,  except  the  particokr 
matter,  for  the  ascertainment  of  which,  it  was  remandett.  To  whidi  vb 
answer,  that  inquiry  touching  the  fact  whether  there  is  any  plaintiff  at 
all,  is  always  permissible.  After  an  appeal  is  lodged  in  this  coiirt,ft 
suggestion  of  the  death  of  one  of  the  parties  to  a  suit  always  proToktt 
an  order  staying  the  hearing  until  a  representative  of  the  deceased  bas 
come  in,  or  been  brought  in,  in  his  stead.  When  therefore  an  exceptka 
was  filed  in  the  second  trial  below  of  the  death  of  the  plaintiff,  aDterior 
to  the  institution  of  the  suit,  it  was  properly  considered,  and  being  «»• 
tained  by  proof,  a  dismissal  necessarily  followed. 

The  plaintiiT  cites  State  ex  rel.  Livingston  v.  Graham,  25  AfiDoal, 
629,  as  authority  for  his  view  of  the  restricted  scope  of  the  lower  cooit^ 
inquiry  under  the  order  to  remand.  An  examination  of  that  esse  shews 
that  that  point  was  not  ruled  on. 

The  judgment  is  affirmed. 


No.  7373. 
Montgomery  &  Deloney  vs.  N.  Burton,  Sheriff. 

k  mortffaffe  creditor  may  redoem  from  a  tax  sale  the  property  on  which  bismort- 
f^asro  rests,  either  in  his  own  namf*.  or  in  the  name  of  his  debtor,  the  fora«r 
owner,  and  when  the  purchaser  at  the  tax  sale  refuses  to  accept  the  sam  n«eei- 
sary  to  redeem  when  tendered  in  the  name  of  the  former  owner  by  the  noct- 
irafire  creditor,  the  latter  may  seize  and  sell  the  property  to  satisfy  his  debt 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  E»st 
Carroll.    Hough,  J. 

Henry  C.  Ardler  for  plaintiffs  and  appellees. 

J.  W,  Montgomery  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  Tucker,  Carter  &  Co.,  be'iDg  holders  of  a  note  of  R  T. 
Eeene,  secured  by  mortgage,  obtained  oa  the  second  of  June,  1873,* 
judgment  thereon  with  recognition  of  mortgage.  On  the  fourth  of 
April,  1874,  the  mortgaged  property  was  sold  for  taxes  and  bought  by 
plaintiffs.  In  May,  1874,  Tucker,  Carter  &  Co.  seized  under  /I  /«.  and 
the  plaintiffs  enjoined,  claiming  ownership  under  their  tax  title. 

Many  questions  have  been  raised  in  argument  of  counsel  as  to  the 
validity  of  the  tax  sale  as  to  whether  before  the  expiration  of  the  delaj 
for  redemption  it  was  sufflciently  inchoate  so  as  to  compel  the  creditor  to 
attack  it  directly,  upon  all  of  which  we  need  express  no  opinion,  as  osr 
conclusion  on  one  point  alone  is  decisive  of  the  case.    On  the  third  of 
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October,  1874,  J.  W.  Montgomery,  Esq.,  the  counsel  for  Tucker,  Carter 
&  Co.,  called  on  Messrs.  Montgomery  &  Deloney  and  tendered  an 
amount  adequate  to  redeem  the  property.  He  was  asked  whom  he  rep- 
resented in  making  the  tender,  and  upon  his  answering  that  he  made 
the  tender  in  the  name  of  Keene,  he  was  told  that  if  he  represented 
Keene  he  could  redeem,  and  to  use  the  language  of  one  of  the  plaintiffs, 
*'it  being  our  opinion  that  he  did  not  represent  Eeene,  the  matter  went 
over."  We  think  the  tender  should  have  been  accepted,  and  that  being 
made  in  the  name  of  Eeene  was  no  objection  to  its  validity.  True,  the 
mortgage  creditor  might  have  offered  to  redeem  in  his  own  name, 
but  it  is  equally  true  that  as  such  creditor  he  was  for  the  purposes  of 
the  tender  invested  with  the  rights  of  Eeene,  was  in  fact  his  implied 
legal  mandatary  to  that  end.  We  understand  from  the  conduct  of  the 
parties  that  the  tender  was  practically  refused  if  made  in  the  name  of 
the  mortgage  creditors,  because  although  the  plaintiffs  knew  when  the 
tender  was  made  that  the  one  making  it  was  the  attorney  of  the  mort- 
gage creditors,  who  were  then  seeking  to  enforce  their  mortgage,  the 
tender  was  refused  unless  made  as  the  representative  of  Eeene.  The 
intention  must  have  been  to  refuse  the  tender  if  Eeene  was  only  repre- 
sented in  consequence  of  the  rights  of  the  mortgage  creditor  as  such, 
because  although  these  rights  were  known  the  tender  was  refused  be- 
cause in  the  opinion  of  the  holders  of  the  tax  title  the  mortgage  cred- 
itor did  not  as  such  represent  the  divested  owner  for  the  purposes  of 
redemption.  These  conclusions  are  made  manifest  when  it  is  noted  that 
the  offer  and  refusal  were  made  before  this  court  had  recognized  the 
right  of  a  mortgage  creditor  to  redeem.  The  tender  having  been  im- 
properly refused,  of  course  it  was  for  all  the  purposes  of  the  defend- 
ant's rights  just  as  if  it  had  been  accepted,  and  the  only  question 
remaining  for  our  conclusion  is  the  consequences  of  the  tender  upon 
the  rights  of  the  parties.  Whether  a  tax  title  is  inchoate  or  not  until  the 
delay  for  redemption  need  not,  as  we  have  said,  be  now  examined,  be- 
cause whatever  may  be  the  law  on  that  subject,  there  can  be  no  doubt 
that  the  right  of  redemption  sprang  into  being  from  the  very  fact  of  the 
sale,  and  became  attached  to  it  as  a  dissolving  condition.  C.  C.  2045. 
This  being  the  case,  every  obstacle,  if  any  existed,  to  the  execution  of 
the  mortgage,  was  removed,  and  as  the  evidence  of  the  tender  after  the 
seizure  was  received  without  objection,  we  consider  that  at  least  from 
that  date  the  seizure  was  valid. 

The  defendant  has  both  orally  and  by  brief  urged  all  his  other  de- 
fenses only  in  case  the  tender  should  be  found  insufficient,  and  we  are 
therefore  dispensed  from  passing  on  the  many  claimed  absolute  nullities 
in  the  tax  sale  as  well  as  on  the  right  to  seize  prior  to  the  making  of  the 
tender. 
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It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgmeDt(^ 
the  lower  court  be  and  the  same  is  hereby  reversed,  and,  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  low^cooit, 
it  is  ordered,  adjudged,  and  decreed  that  the  validity  of  the  tender 
made  by  defendant  of  the  amount  required  to  redeem  the  property  Boid 
at  tax  sale  be  and  the  same  is  hereby  recognized,  and  it  is  farther 
ordered  that  upon  payment  by  defendant  herein  of  the  amount  required 
to  redeem,  with  five  per  cent  interest  thereon  from  the  third  day  of 
October,  1874,  the  injunction  be  dissolved;  the  costs  up  to  the  third  of 
October,  1874,  to  be  paid  by  the  defendant  herein,  those  subsequent 
thereto  to  be  borne  by  the  plaintift 


Dissenting  Opinion. 

Manning,  C.  J.  Tucker,  Carter  &  Co.  had  obtained  judgment  in 
1873  against  B.  T.  Eeene  for  $5,500  with  interest  on  a  mortgage  note, 
and  the  mortgage  was  decreed  to  be  executory.  In  April,  1874,  the 
mortgaged  property  was  sold  for  taxes,  and  was  purchased  by  the  plaiB- 
tiffis,  and  the  deed  of  the  tax  collector  was  executed  and  recorded.  la 
May  the  Tucl^er  firm  caused  execution  to  issue  to  enforce  their  judg- 
ment, and  the  property  (a  plantation  in  Carroll  parish)  was  seized.  Its 
sale  was  arrested  by  an  injunction,  in  which  the  plaintifiCs  claim  title  to 
the  property  under  the  tax  collector's  deed,  and  possession  an  owners 

The  seizing  creditors,  who  with  the  sheriff  are  defendants,  aosirer 
that  the  plaintifEs'  title  was  inchoate,  and  could  not  be  complete  imtE 
six  months  had  elapsed  from  the  date  of  the  tax-deed  and  the  Auditor 
had  executed  his  confirmatory  title,  and  during  this  period  the  owDer 
had  the  right  of  redemption,  and  they  as  his  creditors  could  exerdse 
his  right  They  allege  a  tender  made  by  them  to  the  plaintifb  on  be- 
half of  Eeene  of  the  sum  necessary  to  redeem  the  property  which  was 
refused,  and  aver  that  Eeene  has  fraudulently  colluded  with  one  Tib- 
betts,  who  was  the  payee  of  the  note  and  from  whom  they  obtained  it, 
to  defeat  their  rights.  They  then  attacked  the  tax  sale  for  alleged  in- 
formalities.   This  answer  was  filed  in  August  1874 

In  fact,  no  tender  or  offer  to  redeem  had  then  been  made  as  alleged, 
but  early  in  October  following,  one  day  before  the  expiration  of  six 
months  from  the  tax  sale,  an  offer  to  redeem  was  made  by  the  counsel 
of  the  Tucker  firm  in  the  name  of  Eeene.  The  plaintiffe  replied  to  this 
offer,  that  if  the  counsel  who  made  it  really  represented  Eeene  they 
would  accept  it  and  reconvey  the  property  to  him,  but  they  disputed 
the  fact  of  such  representation,  whereupon  the  counsel  admitted  that 
he  did  not  represent  Eeene,  but  only  the  mortgage  creditors  and  ooe 
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Sprague.  In  trutli,  the  allegatioDS  that  Eeene  was  offering  through 
him  to  redeem  the  property,  and  that  Keene  was  fraudulently  colluding 
with  Tibbetts  to  prevent  a  redemption,  and  thus  cut  off  the  creditors' 
mortgage,  are  inconsistent. 

It  does  not  appear  to  me  to  be  a  proper  construction  of  the  legis- 
lative acts  concerning  tax  titles,  that  the  purchaser's  deed  from  the  tax 
collector  is  inchoate  in  such  sense  as  to  authorize  it  to  be  disregarded, 
and  a  seizure  to  be  lawfully  made  of  the  property  as  if  it  belonged  to 
the  former  owner.  Where  a  purchaser  has  such  title  and  has  judicial 
possession,  the  same  rule  applies  in  my  opinion  as  in  judicial  sales. 
Such  purchasers  are  expressly  declared  by  the  law  to  be  the  owners  of 
the  property,  and  the  sale  is  to  have  the  same  force  and  effect,  and  be 
as  binding  to  all  intents  and  purposes  on  the  former  owner  as  a  sale 
made  in  any  judicial  proceeding  to  enforce  the  payment  of  a  previous 
debt.  Sess.  Acts  1873,  p.  180  ;  Jurey  v.  Allison,  30  Annual,  1234  The 
title  from  the  tax  collector  is  to  be  held  and  recognized  by  the  courts  as 
valid  in  law,  and  upon  its  presentation  in  court  it  is  the  duty  of  the 
judge  to  order  the  sheriff  to  put  the  party  in  possession.  Ibid.  p.  100. 
The  fact  that  the  owner  has  a  given  time  in  which  to  redeem  makes  the 
title  precarious  in  this,  that  it  is  liable  to  be  divested  by  a  redemption, 
but  if  not  redeemed  before  the  Auditor  gives  the  confirmatory  title,  the 
right  of  redemption  is  lost. 

The  mortgage  creditor  has  the  same  right  to  redeem  the  property 
that  the  owner  has.  It  is  true  that  the  law  conferring  that  right  in  ex- 
press terms  was  not  passed  until  after  the  time  when  these  proceedings 
were  had.  Sess.  Acts  1875,  p.  34.  But  the  right  existed  independent  of 
that  enactment  It  would  be  monstrous  that  a  debtor,  by  refusing  or 
neglecting  to  pay  the  taxes  upon  his  property,  should  be  able  to  rid  it 
of  mortgages  through  a  tax  sale,  and  refusing  to  redeem  it,  could  debar 
his  creditor  who  had  a  special  lien  upon  it  from  redeeming  it  also.  The 
debtor  might  have  no  interest  in  redeeming  it.  The  incumbrances  might 
exceed  in  amount  the  value  of  the  property.  The  mortgage  creditor 
has  a  right  to  prevent  the  loss  of  the  security  for  his  debt  by  re-imburs- 
ing  the  purchaser  what  he  has  paid  out  with  the  additional  charges 
sanctioned  by  the  laws. 

There  does  not  appear  to  be  any  question  made  as  to  the  kind  of 
offer  made  by  the  creditors,  whether  it  was  a  tender  in  the  sense  of  the 
Code  or  not.  It  was  made  within  the  time  allowed  for  redemption,  and 
therefore  the  creditor  should  not  lose  the  benefit  of  it,  but  I  think  he 
was  not  authorized  to  disregard  the  tax  sale  and  proceed  against  the 
property  as  if  no  sale  had  taken  place,  and  therefore  such  proceeding 
was  rightfully  injoined.  He  has  the  right  to  avail  himself  of  the  tender, 
made  within  time,  in  other  proceedings  to  compel  its  acceptance,  and 
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make  bis  offer  of  redemption  eflTectual  for  tlie  preeervation  of  his  moit- 
gage. 

In  my  opinion  the  judgment  of  the  lower  court  maintaiDingtheiB* 
junction  should  be  affirmed,  reserving  the  defendants'  right  to  pro^ei 
in  another  form  to  compel  the  plaintiflCs  to  permit  them  to  redeem  tJie 
property,  if  they  be  legally  entitled  thereto. 

Rehearing  refused. 


81    384 

iw  «w  No.  7341. 

Louis  A.  Gebodias  vs.  T.  H.  Handt,  Skebiff,  et  al. 

If  the  petition  of  appnal  oootAins  no  prayer  for  a  citation,  and  the  record  faibto 
show  that  a  citation  was  ordered,  issued,  or  served,  the  appeal  most  bs  dis- 
missed. 

A  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Mamw. 

Simeon  Bel  den  for  plaintiffs  and  appellants. 
Laceij  &  Bailer  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.  This  appeal  was  tal^en  by  petition.  The  defendABts 
move  to  dismiss  on  the  grounds,  that  the  petition  contains  do  prayer 
for  citation,  and  none  was  ordered  and  none  served.  The  motion  issoi- 
tained  by  the  record,  and  must  prevail. 

If  the  petition  of  appeal  contains  no  prayer  for  citation,  and  Dcoe 
has  been  issued  or  served,  the  appeal  must  be  dismissed.  BoUlcgr. 
Anderson,  10  Annual,  650. 

It  is  the  duty  of  the  appellant  to  see  that  the  necessary  steps  are 
taken,  which  are  required  by  law,  to  bring  up  his  appeal,  and  if  befaita 
to  cause  citation  of  appeal  to  issue,  he  will  not  be  entitled  to  relief  ttnda 
the  Act  of  1839,  now  Rev.  Stats,  sec.  36.    Walker  v.  Martolo,  16  La.  5ft 

If  a  party,  seeking  an  appeal  by  petition,  fails  to  pray  for  dtatioD, 
and  none  is  ordered  or  issued,  and  the  record  fails  to  shew  that  any  liai 
been  served,  these  omissions  will  be  imputed  to  the  appellant,  and  no? 
to  the  clerk. 

The  appeal  is  dismissed. 

Rehearing  refused. 
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In  Re  Wallace.  prayiDff  that  Award  of  Arbitrators  be  made  executory/ 

No.  7218.  IF"^! 

110   680j 

In  re  John  Wallace,  frayinq  that  Award  of  Arbttratobs  be  made 

executory. 

In  a  prooeedine  to  make  the  award  of  amicable  compounders  executory  it  may  be 
shown  that  the  compounders  acted  beyond  the  authority  with  which  they  were 
invested.  Any  award  of  theirs  not  authorized  by  the  terms  of  the  agreement 
to  submit,  is  void,  and  may  be  resisted. 

The  award  of  amicable  compounders  within  the  scope  of  their  authority  is  con- 
clusive as  to  the  parties  who  have  agreed  to  submit,  and  is  not  reviewable  by  the 
courts. 

i  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogera,  J. 

E,  H.  Farrar  for  plaintiff  and  appellee. 

Xennard,  Howe  &  Prentiss  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  firm  of  Wallace  &  Co.  having  failed  some  years 
ago,  obtained  under  the  bankrupt  law  a  composition  with  their  creditors. 
David  Wallace,  of  the  firm,  was  made  liquidator,  and  after  paying  off  the 
creditors  under  the  composition  there  remained  a  large  surplus  belong- 
ing to  the  late  firm. 

Suit  was  brought  in  the  Fifth  District  Court  by  Wilder  and  Banker 
of  the  firm,  in  which  they  charged  David  Wallace  with  infidelity  and 
mismanagement  in  liquidating  its  affairs.  .  Among  other  things  it  is 
charged  "  that  said  David  Wallace  has,  in  order  to  increase  bis  apparent 
capital  in  the  firm  of  Wallace  &  Co.,  entered  on  the  books  thereof,  as  so 
much  capital  contributed  by  him,  $15,000  of  stock  in  the  Louisiana 
Savings  Bank  and  Safe  Deposit  Company,  and  $5000  of  stock  of  the 
Security  Bank  of  New  York,  neither  of  which  is  of  any  value,  and  he 
illegally  claims  and  will  claim  that  by  reason  of  these  credits  so  made 
to  bim  he  must  first  be  paid  the  sum  of  $20,000,  as  capital,  before  their 
share  of  profits  can  be  paid  to  petitioners."  They  pray  for  an  injunc- 
tion and  for  the  appointment  of  a  receiver  "  to  liquidate  said  firm  in 
accordance  with  law  and  the  agreement  of  said  parties,  that  a  proper 
accounting  and  settlement  may  be  had  of  the  said  partnership  of  Wal- 
lace &  Co.;  that  they  may  have  judgment  against  him  for  such  sums  as 
may  be  found  due  from  him,"  etc. 

Pending  this  litigation,  and  before  answer  thereto,  all  the  members 
of  Wallace  &  Co.  entered  into  an  agreement,  wherein  it  was  recited  that 
they  were  "now  engaged  in  a  litigation  in  the  Fifth  District  Court, 
with  reference  to  the  settlement  of  the  partnership  that  formerly  existed 
between  them  under  the  style  of  Wallace  &  Co.,"  and  that "  all  the  par- 
ties, in  advance  of  the  decision  of  the  court  on  the  questions  now  sub- 
mitted to  it,  are  desirous  of  submitting  all  their  differences  to  arbitra- 
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tors  and  amicable  compounders."    They  thereupon  agree  "  to  sobmit 
all  their  differences  and  all  questions  arising  out  of  the  setUemeot  d 
the  partnership  of  Wallace  &  Co.,  and  all  disputes  which  may  arise 
between  the  parties  in  the  course  of  the  arbitration  with  reference  to 
said  partnership  affairs,  to  arbitrators,  who  shall  have  the  power  ci 
amicable  compounders,  to  be  appointed  as  hereinafter  designated."  They 
then  provide  for  the  appointment  of  the  arbitrators,  and  for  that  of  two 
experts  who  are  to  assist  the  arbitrators — declaring  that  the  experts 
shall  report  any  points  of  difference  to  the  arbitrators,  *'  who  after  doe 
proceeding  shall  finally  decide  the  same,  and  shall  finally  stato  aad 
settle  the  accounts  of  said  partnership  and  award  to  each  party  whitr 
ever  may  be  his  right  and  due."    They  then  agree  to  enter  into  bonds 
each  in  favor  of  the  other  in  the  sum  of  $15,000,  conditioned  as  follows: 
*•'  That  they  will  abide  by  the  award  as  made  by  the  amicable  compound- 
ers, aDd  will  pay  the  sum  adjudged  against  them,  within  sixty  dftjs 
from  the  date  of  the  award,  the  bankruptcy  of  the  parties  not  excepted, 
otherwise  they  and  their  sureties  to  be  liable  for  the  amount  of  the 
award,  and  the  amount  of  the  penalty  fixed  in  the  bond." 

It  is  further  provided  that  on  the  signing  of  this  agreement,  aod 
the  giving  of  the  said  bonds.  Banker  and  Wilder  are  "  to  dismiss  all  pro- 
ceedings now  pending  in  the  Fifth  District  Court,  and  this  arbitraHon 
shall  take  the  place  of  and  be  substituted  for  these  proceedings,  aod 
shall  be  the  mode  of  determining  the  rights  between  the  parties." 

The  arbitrators  rendered  their  award,  declaring  in  substance  that 
the  Wallaces  had  furnished  all  the  capital  of  Wallace  &  Co.;  that  the 
surplus  remaining  after  the  payment  to  the  creditors,  under  the  com- 
position, must,  as  far  as  it  went,  go  first  to  replace  and  restore  said 
capital ;  that  Banker  and  Wilder  were  entitled  to  no  part  of  said  sor- 
plus;  but  on  the  contrary  largely  indebted  to  David  Wallace,  liquidator, 
and  they  therefore  awarded  that  Wilder  pay  him  $13,059  15. 

The  proceeding  before  us  is  one  to  have  this  award  made  executory. 
The  only  dispute  is  as  to  whether  the  arbitrators  transcended  the 
authority  given  them  in  the  submission — it  being  conceded  on  all  ades 
that  their  award,  within  the  limits  of  the  submission,  is  final,  and  oot 
reviewable,  as  to  questions  of  law  or  fact,  in  this  or  any  other  (»nit 
C.  C.  3110  ;  C.  P.  459,  460;  4  An.  148;  7  An.  171;  13  An.  37. 

We  think  that  a  party  against  whom  an  award  of  amicable  com- 
pounders  has  been  givpn  may,  on  a  proceeding  to  have  it  made  execn- 
tory,  show  as  cause  against  it  that  the  compounders  acted  beyond  and 
transcended  their  authority,  as  given  in  the  submission.  Any  award 
thus  given  outside  of  the  terms  and  scope  of  the  submission  is  void, 
and  its  execution  may  be  resisted  when  it  is  sought  to  be  enforoei 
Otherwise,  the  aggrieved  party  would  be  without  remedy  against  ths 
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most  extravagant  usurpation  of  the  amicable  oompounders.    G.  C.  art 
3121 ;  C.  P.  60&-9 ;  10  An.  642. 

We  proceed  therefore  to  consider  the  only  question  before  us.  Did 
the  submission  authorize  the  compounders  not  only  to  reject  Wilder's 
claims  to  a  share  of  the  said  surplus,  but  also  to  condemn  him  to  pay 
in  addition  a  sum  of  money  ?  We  are  constrained  to  answer  this  ques- 
tion in  the  afflrmaiiTe.  If  we  were  to  adopt  the  defendants'  theory, 
that  the  submiBsion  only  embraced  the  matters  involved  in  their  suit  in 
the  Fifth  District  Court,  we  have  seen,  by  extracts  therefrom,  that  they 
themselves  put  the  question  of  the  a^mount  of  Wallace's  capital  at  issue, 
by  demanding  that  certain  items  credited  thereto  should  be  disallowed. 
As  we  have  seen,  Wallace  had  not  filed  an  answer  in  that  suit  at  the 
time  of  the  agreement  to  arbitrate,  and  the  terms  of  that  agreement 
were  evidently  intended  to  give  him  the  right  to  set  up  before  the  arbi- 
trators every  defense  and  claim  that  was  open  to  him  in  that  suit.  The 
terms  of  the  agreement  are  as  broad  and  unqualified  as  language  can 
make  them.  Besides,  it  is  manifest  that  the  parties  contemplated  that 
the  arbitrators  were  to  render  awards  for  money,  for  they  formally 
agreed  to  and  did  give  bond,  each  of  them,  not  only  to  "abide  by  the 
award,"  but  to  ''pay  the  sum  adjudged  against  them  within  sixty  days," 
notwithstanding  their  bankruptcy.  If  there  was  to  be  in  no  event  a 
judgment  for  money  against  Wilder,  why  did  he  give  bond  and  agree  to 
pay  such  a  judgment?  We  think  the  compounders  acted  clearly  within 
the  terms  of  the  submission,  and  that  the  judgment  of  the  court  a  qua 
rendering  and  making  their  award  executory  is  correct,  and  it  is  affirmed  . 
at  costs  of  appellant. 

Rehearing  refused. 

Mr.  Justice  White  takes  no  part  in  this  decision. 


No.  7414. 
S.  W.  Hammond  vs.  E.  Lesseps  et  al.  ,  3i  837 

^      !  51  1076 
Where  the  title  of  an  act  is  **  to  change  the  boundary  of  the  parish  of  St.  Bernard,"     31    337 
it  sufficiently  indicates  the  purpose  of  the  act  when  that  purpose  is  to  take  from    ^^   ^^ 
another  parish  a  part  of  its  territoj-y  and  add  it  to  the  parish  of  St.  Bernard. 
The  title  need  not  set  forth  the  means  by  which  the  purpose  of  the  act  is  to  be 
accomplished. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J. 
Sambola  &  Ducros  and  Chas,  E,  Schmidt  for  Mrs.  Lesseps,  defendant 
and  appellant. 

Bichard  Shackelford  for  John  Thorn,  in  rule  and  appellee. 
E.  H.  Farrar  for  city  of  New  Orleans,  appearing  as  amicus  curice. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Defendants  being  sued  in  the  Fifth  District  Court  of 
22  81 


338  SUPREME  COURT  OF  LOUISIANA, 

Hammond  vs.  LesRpps  ot  al. 

the  parish  of  Orleans,  excepted  to  the  jurisdiction  thereof  on  thegroiini 
of  domicile  in  the  parish  of  St.  Bernard.  They  live  within  tlie  territory 
lying  between  the.**  Fishermen's  Canal,"  the  United  States  Barracks, and 
•*  Florida  Walk,"  which  by  act  No.  23  of  1875  was  taken  from  the  parah 
of  Orleans  and  added  to  that  of  St.  Bernard. 

Plaintiff  claimed  and  the  court  held  this  act  to  be  unconstitutioDal, 
in  so  far  as  it  added  said  territory  to  St.  Bernard,  for  the  reason  thatihe 
title  of  the  act  did  not  sufficiently  indicate  its  purpose. 

The  title  of  that  act  is  "to  change  the  boundary  of  the  pariah  of 

St.  Bernard." 

The  courts  in  this  and  other  States  where  similar  constitutional  pro- 
visions exist  have  always  construed  them  liberally,  to  avoid  the  con9^ 
quences  of  a  too  rigid  interpretation.  Laws  enacted  by  the  Legiblatare 
are  not  to  be  declared  void  by  the  courts  unless  clearly  and  mamfeetly 
unconstitutional.  Cooley's  Constitutional  Limit,  p.  146  ;  6  A.  60S ;  201 
198. 

The  rule  is  well  stated  by  Mr.  Pomeroy  in  his  notes  to  the  secoad 
edition  of  Sedgwick  on  Statutory  and  Constitutional  Law,  p.  520.  '^The 
title  should  fairly  indicate  the  genial  subject  of  the  statute,  but  need 
not  give  an  abstract  of  its  contents ;  nor  need  it  mention  the  meam, 
methods,  or  instruments  btj  which  this  general  purjwse  is  to  be  accm- 
pushed ;  nor  need  it  express  matters  which  are  merely  incidental  to  Uas 
subject." 

A  change  in  the  boundary  of  St.  Bernard  necessarily  implied  a 
change  in  the  boundaries  of  one  or  more  contiguous  parishes.  It  iis 
not  necessary  to  set  forth  in  "  the  title  "  of  the  act  the  means  by  whkA 
this  purpose,  this  change,  was  to  bo  accomplished.  We  think  the  gai- 
oral  purpose  expressed  in  the  title,  of  changing  the  boundaries  of  Si 
Bernard,  is  generic,  and  that  the  extension  of  the  boundary  so  as  to  in- 
clude the  territory  in  question  is  germain  to  that  purpose. 

The  rule  is  that  whatever  is  germain  or  incidental  to  purpose  ex- 
pressed in  the  title  is  embraced  within  it. 

This  is  the  spirit  of  our  own  adjudications.  N.  O.  vs.  Cazelar,  27  A. 
156  ;  N.  O.  vs.  Bright,  28  A.  873  ;  28  A.  38. 

The  fact  that  the  act  in  question  is  inconsistent  with  and  repeals  by 
necessary  implication  act  No.  7  of  extra  session  of  1870,  extending  and 
fixing  the  boundaries  of  the  parish  of  Orleans,  is  no  reason  for  holdiAg 
the  former  unconstitutional.  The  last  expression  of  legislative  will  re- 
peals all  laws  in  conflict  with  it,  whether  this  intent  be  expressed  in  tfce 
title  or  body  of  the  act  or  not  expressed  in  either. 

The  judgment  is  reversed,  defendants*  exception  maintained,  a*l 
plaintiffs  suit  dismissed  as  of  nonsuit  at  his  costs. 
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Kirwin  et  al.  vs.  Hibernia  Insuraooe  Company. 


No.  7169. 
John  EIibwin  et  al.  vs.  Hibernia  Insubanoe  Compant. 

Whereinaparticular  case  this  court  has  decided  that  the  Superior  District  Court 
of  the  parish  had  jurisdiction,  the  partled  to  that  case  can  not  re-open  the  Ques- 
tion of  jurisdiction. 

On  the  trial  of  the  peremptory  exception  that  the  plaintiff  has  not  made  proper 
parties  to  the  suit,  the  allefirations  of  his  petition  are  taken  to  be  true. 

1  PPEALfrom  the  Third  District  Court;  parish  of  Orieans.    Monroe, 

B,  K  Forman  for  plaintiffs  and  appellants. 

T.  Gilmore  &  Sons  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  case  was  before  this  court  in  March,  1876,  and  is 
reported  in  28  An.  312. 

On  filing  the  mandate  of  this  court  in  the  court  below  (to  wit,  Third 
District  Court,  to  which  the  records  of  the  late  Superior  District  Court 
had  been  transferred)  the  defendant  filed  as  peremptory  exceptions  : 

First — That  the  court  is  without  jurisdiction  to  annul  and  set  aside 
the  proceedings  and  judgments  of  the  Sixth  District  Court  and  to  an- 
nul the  sale  thereunder,  or  to  perpetuate  tlie  injunction. 

Second — Proper  parties  to  the  suit  have  not  been  made. 

The  judge  of  the  Third  District  Court  sustained  these  exceptions 
and  dismissed  plaintiffs'  suit,  and  they  appeal.  The  sole  question  before 
lis  is  as  to  the  correctness  of  that  ruling. 

There  is  no  dispute  that  the  Third  District  Court  is  the  successor  of 
the  Superior  District  Court,  and  therefore  has  the  same  right  of  juris- 
diction in  this  case  as  bad  the  latter.  The  case  must  therefore  be  treated 
just  as  though  still  pending  in  the  Superior  Court.  Now  one  of  the  princi- 
pal questions  raised  and  decided  by  this  court,  in  28  An.  312,  was  as  to 
whether  the  Superior  District  Court  had  jurisdiction  to  annul  what  was 
contended  to  be  decrees  and  proceedings  of  the  Sixth  Court.  This 
«ourt  decided  that  it  did  have  jurisdiction,  and  remanded  the  case  to  be 
proceeded  with  therein.  We  do  not  wish  to  be  understood  as  approving 
that  decision,  either  on  that  or  other  points  discussed  therein.  But  it 
has  been  adjudged  that  the  Superior  Court,  and  therefore  its  successor, 
had  jurisdiction  ;  and  it  is  not  permissible  for  the  same  party  in  the 
same  court  to  call  again  in  question  the  same  matter.  Otherwise,  there 
never  could  be  an  end  of  lawsuits  where  the  lower  court  differed  in 
opinion  with  the  appellate  court,  and  was  inclined  to  adhere  to  its  own 
Tiews.  The  cause  could,  in  such  circumstances,  be  bandied  about  from 
the  one  court  to  the  other  any  number  of  times  upon  the  identical 
same  qaestion.     Interest  reipublicce  ut  sit  finis  litium.    We  can  not. 
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Iherefore,  nor  could  the  lower  court,  re-opea  or  re-examine  that  qoes* 
tion. 

Second — Of  course  John  Kirwin  and  Kate  Elirwin  have  no  autboiity 
or  mission  from  the  law  to  represent  their  minor  brothers  and  aateis 
or  their  insane  mother,  unless  they  have  been  appointed  tutois  to  for- 
mer and  curators  of  the  latter ;  which  thoy  do  not  pretend  to  have  bees. 
But  the  petition  purports  to  be,  not  only  that  of  John  and  KateKMi 
in  their  own  behalf  and  in  behalf  of  their  minor  brothers  and  sisUn 
and  mother,  but  also  that  of  the  mother  indiyidually  and  as  tutdxot 
the  said  minor  children. 

It  seems  to  us,  therefore,  that  all  necessary  parties  are  before  tlie 
court,  if  the  petition  be  taken  as  true,  which  for  the  purposes  of  this 
case  must  be  done. 

The  judgment  appealed  from  is  therefore  reversed,  and  thiscaoae 
remanded  to  be  proceeded  with  according  to  law,  appellee  paying  costs 
of  appeal. 


No.  7200. 
The  State  vs.  E.  Frappart. 

The  owner  of  a  retttaurant  and  liquor  saloon  on  board  of  a  vessel  plying  on  Bin- 
irable  waters  between  this  and  an  adjoining  State,  and  touchinfi:  at  intermediia 
places  in  the  course  of  her  voyage,  can  not  be  compelled  by  the  looal  aathorici« 
of  any  of  those  places  to  pay  a  license  tax  for  sellini?  spirits,  when  it  appetif 
that  he  sold  liQUors  only  on  board  the  vessel. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St  Tan- 
many.    Duncan,  J. 

Ja8»  M,  Wright,  district  attorney,  for  the  State. 

Ellis  &  Ellis  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant,  who  is  the  manager  of  the  restanrafit 
and  bar  on  the  "  Camelia,"  a  steamboat  owned  and  enrolled  io  Ner 
Orleans  and  running  regularly  as  a  packet  between  the  port  of  Ne«' 
Orleans  and  Bay  St.  Louis  in  Mississippi,  touching  at  various  poioiBce 
the  Lake  shore  in  Louisiana  and  Mississippi,  was  indicted,  tried,  ao<i 
convicted  in  the  parish  of  St.  Tammany  on  the  charge  of  keeping  a  grtf 
and  tippling  shop,  and  retailing  spirituous  liquors  without  license  fron 
the  police  jury  of  said  parish. 

The  question  is,  did  the  police  jury  of  St.  Tammany  have  the  rigiit 
to  demand  payment  of  a  license  from  the  defendant,  who  it  is  conceded 
only  sold  liquor  on  board  of  said  steamer  in  the  course  of  her  voyage 
on  the  lake  and  navigable  streams  through  which  she  passed?  ^^ 
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tbiok  not;  for  the  reason  tbat  a  boat  plying  upon  navigable  waters 
between  different  States  can  not  be  considered  as  conducting  or  doing  a 
business  at  eacb  and  every  point  where  she  toucbes,  so  as  to  become 
subject  to  taxation  at  each  of  said  points.  Such  a  proposition  would 
give  the  local  authorities  power  not  only  to  regulate  but  to  destroy 
commerce  between  the  States ;  which  power  by  the  constitution  belongs 
exclusively  to  Congress. 

If  we  recognize  over  vessels  in  transitu  the  existence  of  such  power 
in  the  local  authorities  in  cases  like  this  we  do  not  see  how  it  could  be 
denied  in  other  cases.  After  a  vessel  has  completed  her  voyage,  and  is 
at  her  port  of  destination  it  is  perhaps  competent  to  enforce  on  board 
of  her  such  local  police  regulations  as  are  necessary  to  the  good  order 
of  society.  •  But  when  on  her  voyage  she  is  not  within  the  jurisdiction 
of  State  tribunals  for  purposes  like  this. 

The  defendant  is  entitled  to  hii^  discharge  from  the  fine  imposed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed  at  costs  of  appellee. 


No.  7081. 
Mbs.  Esther  Chapman,  Executrix,  vs.  S.  O.  Nelson  et  al. 

In  a  sait  to  revive  a  jadflrment  there  are  but  two  necessary  and  proper  parties,  viz.* 
the  jadsment  creditor  or  his  legal  representative  and  the  judfirment  debtor 
or  his  lei;al  representative.  Third  persons  who  hold  property  affected  by  the 
lc«al  mortffaflre  result! ngr  from  the  Inscription  of  the  judgment  sought  to  be 
revived,  are  not  necessary  or  proper  parties  to  the  suit  to  revive. 

In  a  suit  to  revive  a  judcrment  as^ainst  a  debtor  who  has  made  a  surrender  in  bank- 
ruptcy, under  the  bankrupt  law  of  the  United  States,  the  assignee  of  the  bank- 
rupt is  not  a  necessary  party,  anfl  can  not  therefore  be  compelled  to  appear  as  a 
defendant  in  the  suit. 

A  suit  to  revive  a  final  judgment  which  was  rendered  by  the  Third  District  Court 
for  the  parish  of  Orleans  in  March,  1867,  can  not  be  brought  in  the  Fourth  Dis- 
trict Court  of  that  parish.  The  transfer  of  the  suit  in  which  the  original  judg- 
ment was  rendered,  first  to  the  Seventh,  and  afterward  to  £he  Fourth  District 
Court  of  said  parish,  under  the  acts  of  the  Legislature  in  1868  and  1872.  did  not 
lirive  to  either  of  those  courts  jurisdiction  of  the  suit  to  revive. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Houston, 
J. 
Geo.  X.  Bright  aud  Barrow  d  Pope  for  plaintilT  and  appellee. 

Armand  Fltot  and  B.  F,  Joruzs  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Mabr,  J.    This  suit  was  brought  on  the  sixteenth  of  March,  1877, 
Iq  the  Fourth  District  Court  for  the  parish  of  Orleans  to  revive  a  judg- 
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ment  of  the  Third  Difitrict  Court  of  New  Orleans  a^inst  Stephen  0. 
KelsoD,  signed  on  the  twenty-ninth  of  March,  1867. 

The  petition  charges  substantially :  That  by  act  No.  46,  of  1968^ 
the  records  of  the  Third  District  Court,  except  appeals  from  jostieei, 
were  transferred  to  the  Seventh  District  Court ;  that  by  act  Na2,of 
1872,  all  suits  and  proceedings  then  depending  in  the  Seventh  Distna 
Court  were  transferred  to  the  Fourth  District  Court,  and  among  them 
the  suit  against  Nelson  ;  that  the  juigment  against  Nelson  was  recorded 
in  the  parish  of  St.  Mary  on  the  first  of  April,  1867,  and  created  a  judi- 
cial mortgage  on  all  the  immovable  property  belonging  to  him  in  that 
parish,  and  specially  on  the  lands  described  in  the  petition ;  tliat  this 
property  is  now  owned  by  the  Citizens'  Banl^  ;  that  Nelson,  now  a  dod- 
resident,  was  adjudicated  a  bankrupt,  and  E.  E.  Norton  was  appoiated 
assignee ;  and  that  plaintiff  desires  to  have  the  judgment  revived. 

The  prayer  is  that  Nelson,  through  a  curator  oil  hoc,  the  Citixew' 
Bank  and  Norton  be  cited  to  answer  the  petition  ;  and  that  contradic- 
torily with  them,  the  judgment  be  revived. 

The  bank  plead  to  the  jurisdiction  without  stating  the  grounds; it 
also  plead  the  prescription  of  two  years  under  the  bankrupt  law,  and  of 
ten  years  under  the  State  law  ;  it  set  up  the  discharge  of  Nelson  is 
bankruptcy,  as  a  perpetual  bar  ;  and  plead  that  the  property  baviog 
been  sold  according  to  law,  could  no  longer  be  made  subject  to  ihf 
judgment  in  favor  of  plaintiff;  that  therefore  the  bank  could  not  be 
made  a  party  to  this  suit,  as  owner  of  the  land  ;  and  that  this  proceed- 
ing, if  authorized  by  law,  could  be  maintained  only  against  the  assignee: 

Norton  did  not  appear,  and  default  was  entered  against  him ;  and 
Nelson  answered,  pleading  his  discharge  in  bar  of  plaintiff's  claim. 

The  case  was  tried  on  these  issues.  The  district  judge  held  that 
Nelson,  being  a  discharged  bankrupt,  could  not  be  cited  ;  that  Xorton 
was  the  representative  of  Nelson  or  of  his  estate  ;  and  that  the  bank 
was  his  representative,  quoad  the  property  described  In  the  petitk». 
Ho  accordingly  rendered  judgment  dismissing  the  demand  as  against 
Nelson,  and  maintaining  it  as  against  the  Citizens'  Bank  and  Norton, 
the  judgment,  so*  far  as  it  relates  to  the  bank,  to  have  effect  only  against 
the  property  described  in  the  petition,  and  not  to  have  effect  or  be  en- 
forced as  a  personal  judgment  against  the  bank ;  and,  so  far  as  it  relates 
to  Norton,  to  have  effect  only  against  the  estate  in  bankruptcy,  and 
against  Norton  as  assignee,  and  not  personally. 

The  Citizens'  Bank  and  Mrs.  Chapman  appealed,  the  latter  com- 
plaining of  so  much  of  the  judgment  as  dismissed  plaintifTs  demand  as 
against  Nelson. 

The  act  of  1853,  p.  250,  re-enacted  in  the  Revised  Statutes,  sea  2813, 
and  embodied  in  the  R.  C.  C.  as  article  3547,  after  declaring  that  all 
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Judgments  for  money  shall  be  prescribed  by  the  lapse  of  ten  years  after 
they  are  rendered,  provides,  however,  "  that  any  party  interested  in  any 
judgment  may  have  the  same  revived  at  any  time  before  it  is  prescribed* 
by  having  a  citation  issued  according  to  law,  to  the  defendant  or  his 
representative, /rom  the  court  which  rendered  the  judgment,  unless  the 
defendant  or  his  representative  show  good  cause  why  the  judgment 
should  not  be  revived  ;  and  if  such  defendant  be  absent  and  not  repre- 
sented, the  court  may  appoint  a  curator  ad  hoc  to  represent  him  in  the 
proceedings,  upon  which  curator  ad  hoc  the  citation  shall  be  served.'' 

This  statute  evidently  contemplates  but  two  parties  to  the  proceed* 
kig  :  the  judgment  creditor,  the  plaintiff,  or  such  other  person  as  may 
be  interested  in  the  judgment;  and  the  judgment  debtor,  the  defend- 
ant iu  the  original  suit.  The  word  " representative"  simply  means  the 
agent  or  attorney  in  fact,  if  the  defendant  be  living,  or  the  curator  or 
executor,  or  administrator,  or  heir,  as  the  case  may  be,  if  he  be  dead  ; 
the  person  having  authority  and  capacity  by  the  appointment  of  the 
defendant,  if  he  be  living,  or  by  judicial  appointment,  or  by  the  effect  of 
the  law,  if  he  be  dead,  to  be  cited  and  to  stand  in  judgment  in  his  room 
and  stead.  If  he  be  living,  absent  and  not  represented,  he  must  be 
cited  through  the  curator  ac^  /toe  appointed  by  the  court  for  that  purpose. 

The  judicial  mortgage  is  the  effect  wliioh  the  law  gives  to  a  final 
judgment  when  it  has  been  recorded  in  the  manner  prescribed  by  law. 
The  right  to  have  a  judgment  revived  is  merely  the  means  provided 
by  law  for  keeping  the  judgment  alive,  which  might  otherwise  be  pre- 
scribed, barred,  and  extinguished  by  the  lapse  of  time ;  and  this  right 
to  wholly  independent  of  the  right  of  mortgage  which  results  from  the 
Inscription  of  the  judgment. 

The  right  to  have  a  judgment  revived,  and  the  effect  which  the 
revival  may  have  as  against  third  persons,  are  two  very  different  things. 
It  will  be  time  enough  for  third  persons,  that  is  persons  who  were  not 
parties  to  the  judgment,  to  assert  their  rights,  and  to  controvert  the 
Talidity  and  effect  of  the  revival,  when  the  revived  judgment  is  set  up 
and  sought  to  be  enforced  to  their  prejudice. 

All  that  is  said  in  the  petition  about  the  legal  mortgage  which  plain- 
Utt  claims,  and  all  that  is  said  about  the  rights  of  the  Citizens'  Bank, 
muBt  be  left  entirely  out  of  view.  The  naked  question  is,  has  the  plain- 
tifr  the  right  to  have  the  judgment  revived  in  this  proceeding  ;  and 
that  question  is  to  be  determined  solely  between  the  plaintiff,  the  judg- 
ment creditor,  or  his  legal  representative,  and  the  judgment  debtor, 
the  defendant,  or  his  legal  representative.  The  Citizens'  Bank  was,  in 
no  sense,  the  representative  of  the  defendant  Nelson  ;  and  it  was  not 
capable  of  standing  in  judgment  in  his  room  and  stead.  The  bank 
fthould  not  have  been  cited ;  and  it  was  not  legally  a  party  to  the  suit. 
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By  the  surreaier  ia  bankruptoy  the  bankrupt  divests  himteUrf 
the  title,  ownership,  aad  possession  of  all  that  was  his  not  exempt  hj 
law ;  and  the  legal  title  vests  in  the  assignee  chosen  by  the  creditors,  or 
appointed  by  the  court,  to  administer  the  estate  in  bankruptcy  for  the 
benefit  of  the  creditors.  The  assignee  is  the  representatiye  of  tl» 
creditors,  so  far  as  the  estate  in  bankruptcy  is  concerned  ;  but  he  ia  n<it 
the  representative  of  the  bankrupt,  for  the  very  good  reason  that  tbe 
bankrupt  has  no  rights  or  interests  to  be  protected  or  represented  Bf 
the  surrender  he  abandons  his  rights,  credits,  eJDTects,  property,  to  Ik 
creditors ;  and  the  law  discharges  him  from  liability  for  debts  con- 
tracted prior  to  the  date  of  the  surrender,  and  provable  againflt  his 
estate  in  bankruptcy.  It  is  no  concern  of  his  what  becomes  of  the 
property  afterwards :  he  would  not  be  permitted  to  interfere  in  any 
manaer  with  the  disposition  of  it ;  and  the  creditors,  whose  debts  an 
provable  in  baokruptcy,  must  and  will  have  their  respective  rights^ 
claims,  and  priorities  determined  and  settled  in  the  bankrupt  court,  with- 
out regard  to  him. 

It  is  not  necessary  to  make  the  assignee  a  party  to  a  pending  sd^ 
whether  brought  by  the  bankrupt  or  against  him.  The  person  agaiost 
whom  the  bankrupt  may  have  brought  suit  could  protect  biffifldf 
against  a  recovery  by  pleading  the  bankruptcy,  and  consequent  divesti- 
ture of  the  rights  of  the  bankrupt ;  and  if  he  should  neglect  that  to 
protect  himself,  a  recovery  by  the  bankrupt  and  payment  to  him  wodd 
be  no  obstacle  to  the  assertion  and  enforcement  of  the  same  right  by 
the  assignee.  If  a  suit  should  be  pending  or  be  brought  against  tlie 
bankrupt  for  a  cause  of  action  accruing  before  the  bankruptcy,  asd 
provable  in  bankruptcy,  the  law  affords  the  bankrupt  ample  means  of 
protecting  himself  by  pleading  the  bankruptcy  and  demanding  a  stay 
of  proceedings  ;  and  by  afterwards  pleading  and  exhibiting  his  dis- 
charge as  a  complete  and  perpetual  bar. 

The  bankrupt  act  enables  theaseignee  to  intervene  in  pending suiti, 
either  as  plaintiff  or  defendant,  if,  in  his  judgment,  it  should  be  neces- 
sary for  the  protection  of  the  rights  and  interests  of  the  creditors;  but 
he  can  not  be  compelled  to  assert,  in  the  State  courts,  any  of  the  rights 
of  the  bankrupt  which  vested  in  him  by  the  assignment,  nor  any  of  the 
rights  of  the  creditors  against  the  bankrupt  or  against  the  estate,  sioo 
he  can  compel  every  person  asserting  claims  against  the  bankrupt  or 
against  the  property  surrendered  to  assert  and  maintain  their  rigbti 
contradictorily  with  him,  in  the  bankrupt  court.  See  Serra  va  Hoff- 
man, 29  An.  18  to  23,  where  this  subject  is  fully  discussed. 

The  State  courts  are  powerless  to  render  any  judgment  against  the 
assignee  where  he  does  not  voluntarily  submit  to  the  jurisdictioe» 
touching  the  payment  of  any  debt  due  by  the  bankrupt,  since  the  law 
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requires  all  creditors  having  claims  against  the  estate  to  prove  them  in 
the  bankrupt  court. 

The  assignee  is  not  the  representative  of  the  judgment  debtor,  the 
defendant,  in  the  sense  of  the  act  of  1863 ;  and  the  bankrupt  can  not  be 
brought  into  court  for  any  purpose  by  citing  the  assignee. 

The  judgment  against  Nelson  was  a  debt  provable  against  his 
estate  in  bankruptcy ;  and  we  have  serious  doubts  as  to  the  right  to 
give  it  any  sew  or  additional  effect  by  any  form  of  judicial  proceeding 
against  the  bankrupt,  instituted  after  his  discharge.  We  incline  to  the 
opinion  that  when  the  judgment  debtor  is  cited  to  show  cause  why  a 
judgment  rendered  against  him  prior  to  his  bankruptcy,  and  provable 
against  his  estate,  should  not  be  revived,  he  has  the  right  to  plead  and 
exhibit  his  discharge  as  a  complete  and  perpetual  bar  to  the  proceeding. 

By  the  constitution  of  1868,  art.  83,  seven  district  courts  were  estab- 
lished for  the  parish  of  Orleans.  Changes  were  made  in  the  jurisdic- 
tion of  the  courts ;  and  that  of  the  Second  District  Court  was  restricted 
to  matters  of  probate,  and  that  of  the  Third  District  Court  to  appeals 
from  justices  :  and  art.  151  required  the  General  Assembly  to  *'  provide 
for  the  removal  of  causes  now  pending  in  the  courts  of  this  State  to 
courts  created  by  or  under  this  constitution." 

r 

The  first  act  on  this  subject  is  No.  7,  of  1868,  p.  7,  entitled  <<  An  act 
to  transfer  all  causes  now  pending  before  the  courts  of  the  parish  of 
Orleans,  under  the  constitution  of  1864,  to  the  courts  created  by  the 
constitution  of  1868."  The  first  section  of  this  act  declares  that  "  the 
records,  dockets,  books,  and  papers  in  any  of  the  district  courts  of  the 
parish  of  Orleans  shall  be  removed  to  the  several  courts,"  designated 
by  the  corresponding  numbers  created  by  the  constitution  of  1868 : 
•*  those  in  the  Third  District  Court  *  *  *  to  the  Seventh  District 
Court  *  *  «  except  the  records  of  appeals  from  justices  of  the 
peace,  which  last  mentioned  records  are  hereby  transferred  to  the  Third 
District  Court" 

The  second  section  of  this  act  provides  that  "  the  courts  to  which 
any  suits  now  pending  may  be  transferred,  under  this  act,  shall  enter- 
tain and  exercise  jurisdiction  over  the  same,  and  the  cases  so  trans- 
ferred shall  be  proceeded  with  in  the  new  courts  in  all  respects  as  if  no 
change  had  been  made." 

The  third  section  requires  the  "  records,  dockets,  indexes,  and  all 
other  papers  on  file  in  the  district  courts  of  the  parish  of  Orleans,"  to 
be  delivered  to  the  clerks  of  the  new  courts  to  which  they  have  been 
removed  by  the  first  section ;  and  the  original  records  of  suits  not 
finally  disposed  of  in  accordance  with  this  act  in  the  Third  District 
Court  *  *  *  shall  be  transferred  to  the  Seventh  District  Court 
*    *    *    except  the  records  of  appeals  from  justices." 
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This  act  was  amended  by  act  No.  46,  same  session,  p.  54.  entitled 
"  An  act  to  amend  an  act  entitled,"  giving  the  title  of  act  No.  7.  Tbii 
act  consists  of  a  single  section,  and  it  differs  from  the  first  section  cf 
the  original  act  only  in  that  it  provides  that  all  succession  and  probate 
causes  "  undisposed  of  and  now  pending  before  the  district  oourta  dt 
New  Orleans  shall  be  removed  to  the  new  Second  District  Court,  and 
that  court  shall  have  and  maintain  jurisdiction  over  the  same  to  the 
full  extent  as  though  the  said  case  had  originally  been  instituted  in  said 
Second  District  Court." 

Act  No.  2  of  the  called  session  of  1872,  p.  38  of  the  acts  of  ISTa. 
abolished  the  Seventh  District  Court ;  and  section  8  of  this  act  provided 
that ''  all  suits  and  proceedings  now  depending  in  said  Seventh  District 
Court  *  *  *  are  hereby  transferred  to  the  Fourth  District  Coon 
*  *  *  and  the  said  *  *  *  court  is  hereby  vested  with  jurisdiction 
to  hear  and  determine  such  suits  or  proceedings  as  if  the  same  bad 
been  originally  brought  in  said  *  *  ♦  court ;  and  the  said  suits  or 
proceedings  are  declared  to  be  pending  in  said  *  *  court  from  *  * 
the  passage  of  this  act. 

"The  reconls  of  all  suits  or  proceedings  heretofore  brought  in  Mirf 
SevenVi  Court,  whether  determined  or  not  ♦  ♦  *  are  hereby  trans- 
ferred  to  said  Fourth  *  *  Court;  and  all  proceedings  so  transferrd 
shall  bo  proceeded  with  in  said  Fourth  *  *  Court,  and  be  tried  and 
dotermined,  and  process  and  judgment  issued  and  executed  tliereinby 
said  *  *  court,  in  the  same  manner  as  if  the  same  had  been  com- 
menced originally  in  said    *    *    court." 

Careful  attention  to  the  phraseology  of  acts  7  and  46  of  1868  will 
show  that,  with  one  exception,  the  word  "  removed"  is  used  only  with 
respect  to  the  records,  dockets,  books,  indexes,  and  papers ;  and  that 
where  jurisdiction  is  to  be  exercised,  the  word  **  transferred"  is  used: 
and  that  this  word  is  used  only  with  respect  to  suits  "now  pending  "in 
accordance  with  the  limitation  in  art,  151  of  the  constitution,  and  the 
titles  of  the  two  acts.  The  exception  is  in  the  latter  part  of  act  Xo.  4o, 
where  the  word  **  removed"  is  used  with  respect  to  "succession  and 
probate  causes  undisposed  of  and  now  pending."  The  Legislature  kept 
up  the  distiuctjon,  however,  and  did  not  consider  the  word  "removed*' 
as  having  reference  to  or  as  conferring  jnrisiliction  ;  because  the  lan- 
guage immevliately  following  that  requiring  such  causes  to  be  "removed"' 
is,  that  the  new  court  into  which  they  are  removed  "shall  have  and 
maintain  jurisdiction  over  the  same,  to  the  full  extent  as  though  the 
said  case  had  originally  been  instituted  in  said  court." 

It  is  clear,  therefore,  that  neither  by  ait.  151  of  the  constitution,  nor 
by  either  of  tlie  acts  7  and  46  did  the  Saventh  District  Court  acqpirs 
jurisdiction  with  respect  to  any  other  than  suits  then  pending  in  tht 
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Third  District  Court.  It  became  merely  the  custodian  of  the  records, 
dockets,  books,  indexes,  and  papers  removed  to  it ;  and  jurisdiction  in 
aU  suits  pending,  not  finally  disposed  of,  which  were  transferred. 

The  first  clause  of  section  8  of  the  act  of  1872  relates  to  pending 
Causes ;  and  there  might  well  be  pending  in  the  Seventh  Court  two 
classes  of  suits,  those  which  were  pending  in  the  Third  District  Court 
at  the  time  of  the  transfer,  which  had  not  been  disposed  of  finally  by 
judgment  of  the  Seventh  Court,  and  those  which  had  been  brought  in 
the  Seventh  Court,  and  had  not  been  tried  and  determined. 

The  second  clause  applies  to  all  suits  and  proceedings,  whether  de- 
termined or  not ;  but  it  is  limited  expressly  to  suits  or  proceedings 
"  heretofore  brought  in  said  Seventh  District  Court."  It  is  not  possible 
to  give  this  language  any  construction  which  would  bring  within  its 
terms  a  suit  which  was  finally  disposed  of  by  judgment  in  the  Third 
District  Court :  which  was  not  pending  in  the  sense  of  art.  151  of  the 
constitution,  nor  in  the  sense  of  acts  7  and  46  of  1868 ;  and  which  never 
was  pending  in  the  Seventh  District  Court.  The  Fourth  District  Court 
did  not  acquire  any  jurisdiction  with  respect  to  this  suit ;  and  it  may  be 
seriously  questioned  whether  it  could  have  enforced  that  judgment  by 
execution. 

In  LaChambre  vs.  Cole,  30  An.  961,  we  had  occasion  to  consider  a 
similar  question.  A  judgment  had  been  obtained  in  the  district  court 
in  a  probate  proceeding  upon  the  account  of  a  tutor.  At  the  time  this 
judgment  was  rendered  there  were  no  probate  courts  ;  and  the  district 
courts  exercised  all  the  probate  jurisdiction  of  which  they  were  divested 
by  the  constitution  of  1868.  The  owner  of  that  judgment  brought  suit 
to  revive  it  in  the  district  court  in  1877,  when  the  court  could  no  longer 
have  entertained  jurisdiction  of  the  original  cause.  It  was  urged  that 
the  citation  should  have  been  issued  from  the  parish  court  vested  with 
probate  jurisdiction  by  the  constitution  of  1868;  but  we  considered  the 
language  of  the  act  of  1853  as  determinative ;  and  we  decided  that  "  the 
court  which  has  jurisdiction  of  suits  for  revival  of  judgments  is  dis- 
tinctly pointed  out  in  the  act  of  1853,  which  provided  for  their  revival. 
The  citation  must  issue  from  and  the  suit  must  necessarily  be  addressed 
to  the  'court  which  rendered  the  judgment.'" 

The  law  has  conferred  no  power  on  the  Fourth  District  Court  to 
entertain  the  demand  of  plaintiff;  and  the  whole  proceeding  in  that 
court  was  coram  non  jiidice  and  void.  We  are  not  required  now  to  de- 
cide whether  the  Third  District  Court  would  have  had  jurisdiction  to 
issue  the  citation  and  to  revive  the  judgment ;  but  if  it  had  not  there  is 
a  castiB  omissus  with  respect  to  the  judgments  rendered  in  that  court 
prior  to  the  adoption  of  the  constitution  of  1868,  which  the  legislative 
department  of  the  government  alone  could  have  supplied. 
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The  judgment  appealed  from,  except  so  much  of  it  aa  diamiBsedtke 
demand  of  plaintiff  as  against  the  defendant  Nelson,  is,  therefore,  u- 
nulled,  avoided,  and  reversed ;  and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  demand  of  plaintiff  be  rejected,  and  that  her  petitkb 
and  suit  be  dismissed,  she  paying  the  costs  in  the  district  court  and 
in  this  court. 

Rehearing  refused. 
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No.  7347. 
Jas.  L.  Parmbr  vs.  J  as.  G.  Mangham  et  al. 

A  debtor  may  validly  convey  his  immovable  property  to  his  creditor,  in  the  font  of 
a  sale,  in  order  to  secure  the  creditor,  when  the  value  of  the  property  is  n^  i& 
excess  of  the  debt  due.  reserving  to  himself  the  right  to  redeem  within  aoeililii 
period.  The  continued  possession  of  the  property  by  the  debtor  in  such  a  east, 
does  not  make  the  transaction  a  fraudulent  simulation,  or  necessarily voil 
In  such  a  transaction  the  conveyance,  althousrh  in  the  form  of  a  sale,  does  lot 
vest  the  ownership  of  the  property  in  the  creditor,  but  may  f^Ive  him  ariebtto 
be  paid  by  priority  out  of  its  proceeds. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Bed 
River.    Flet^son,  J. 

Jos,  H.  Pierson  for  plaintiff  and  appellee. 

L.  B.  Watkins  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  September,  1873,  James  G.  Mangharo,  and  serenl 
others,  were  indicted  and  prcsecuted  for  murder,  charged  to  have  bcea 
committed  in  1867.  Mangham  and  three  others  were  arrested,  and  tber 
gave  their  note,  in  solido,  for  92000  in  favor  of  the  several  attornejs 
employed  to  defend  them.  The  prosecution  seems  to  have  been  without 
foundation,  so  far  at  least,  as  Mangham  was  concerned  ;  and  he  and  his 
co-defendants  were  acquitted. 

During  the  trial  Mangham  was  sick ;  and  the  judge  permitted  him 
to  be  kept,  under  guard,  at  the  house  of  his  friend,  Thomas  W.  Abnefi 
who  took  care  of  him,  and  hospitably  entertained  him  and  his  guard. 

The  prosecution  caused  Mangham  great  distress,  and  pecunitiy 
embarrassment ;  and,  in  October,  1873,  he  made  a  conveyance  of  his 
property  to  his  friend  Abney.  This  title  was  not  recorded  :  Abney  made 
no  claim  to  the  property  ;  and  the  conveyance  was  a  mere  simuIaUoii 
designed  to  protect  the  property  against  the  apprehended  pursuit  of 
creditors. 

On  the  18th  of  November,  1873,  Lisso  &  Bro.,  to  whom  Mangbim 
was  indebted  for  advances  and  supplies,  brought  suit  against  himri^ 
caused  to  be  attached  his  entire  property  ;  and,  at  the  same  time,  the 
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attorneys,  holders  of  the  note  for  $2000,  brought  suit,  and  obtained  an 
attachment,  which  was  levied  on  the  same  property. 

Mangham  considered  himself  a  ruined  man.  In  his  distress  he 
called  upon  his  friend  Abney  for  assistance.  The  first  idea  was  to  have 
the  property  attached  released  on  bond;  but  this  would  have  afforded  him 
only  temporary  relief,  as  the  amount  of  the  two  debts  exceeded  the  re- 
alizable value  of  the  property.  It  was  finally  agreed  that  Abney  &  Love, 
a  commercial  firm,  composed  of  Thomas  W.  Abney  and  Leander  E.  Love, 
should  assume  and  pay  the  debts,  and  that  Mangham  should  convey  to 
them  the  entire  property,  consisting  of  a  plantation,  stock,  crop,  imple- 
ments and  utensils,  and  a  house  and  lot  in  Springville. 

This  arrangement  was  under  discussion  for  four  or  five  days.  At 
length  the  attorneys  reduced  their  claim  to  81042,  which  appears  to  have 
been  paid  in  cash,  as  were  the  clerk's  and  sberifTs  fees,  amounting  to 
$90 ;  and  Lisso  &  Bro.  accepted  the  notes  of  Abney  &  Love,  one  for 
$943  75,  payable  in  November,  1874,  the  other  for  $443  74,  payable  in 
November,  1875.  In  consequence  of  these  payments  and  assumptions, 
and  of  other  advances  to,  and  indebtedness  of  Mangham  to  Abney  & 
Love,  he  conveyed  to  them,  by  notarial  act  of  November  24, 1873,  for 
the  stated  price  of  $2690,  the  entire  property  attached  ;  and  they  gave 
him  a  counter  letter,  stipulating  that  on  payment  of  this  sum,  and  of  all 
liabilities  that  Mangham  might  contract  with  them,  they  would  reconvey 
the  property  to  him.  After  this  counter  letter  had  been  copied  into  the 
letter-book  of  Abney  &  Love,  these  words  were  added,  at  the  sug- 
gestion of  Love :  **  If  the  above  is  paid  in  two  years  from  this  date." 

The  partnership  of  Abney  &  Love  was  dissolved;  and,  in  June,  1875, 
Abney  sold  and  conveyed  to  Mrs.  M.  E.  Love,  wife  of  L.  E.  Love,  his 
half  of  all  the  property  and  assets  of  Abney  &  Love,  including  the  prop- 
erty conveyed  to  them  by  Mangham. 

In  June,  1875,  L.  E.  Love  and  J.  H.  Sheen  formed  a  partnership  ; 
and  Mrs.  Love  conveyed  to  Sheen  all  the  property  and  effects  conveyed 
to  her  by  Abney.  In  June,  1877,  the  firm  of  Love  &  Sheen  was  dissolved; 
and  liove  conveyed  to  Sheen  his  entire  interest  in  all  the  property  and 
assets.  Immediately  after  this  Sheen  and  Julius  Lisso  formed  a  part- 
nership, under  the  style  of  Lisso  &  Sheen ;  and,  by  the  written  articles 
of  partnership.  Sheen  brought  into  the  new  firm  all  the  property  and 
assets  of  the  preceding  partnership,  including  the  Mangham  planta- 
tion. 

■ 

.  At  the  date  of  the  conveyance  to  Abney  &  Love  by  Mangham  they 
had  an  account  current  with  him,  and  they  charged  the  amounts  as- 
sumed by  theln  as  cash.  The  balance  against  Mangham,  on  the  19th  of 
December,  1873,  was  $2607  97,  and  on  the  4th  of  January,  1875,  it  was 
91860  90.    Love  &  Sheen,  the  successors  of  Abney  &  Love,  continued 
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the  account  aad  dealing  with  Mangham  ;  and  the  balances  agsioat  Ida 
^ere,  1  M^rch,  1876,  «1369  63 ;  11  January.  1877,  S1317  78.  The  balafifle 
transferred  to  their  successors,  Lisso  &  Sheen,  on  the  8th  June,  1877, 
was  $1412  06  ;  and  the  account  closed  15  November,  1877,  with  babace 
in  favor  of  Lisso  &  Sheen,  81547  41. 

On  the  1  March,  1876,  Love  &  Sheen  sold  and  conveyed,  by  noteiial 
act,  to  Thomis  Minter,  forty  acres  of  the  Mangham  land,  for  $232, pay- 
able in  two  equal  installments,  represented  by  two  notes  due  1  Jaouair, 
1877,  and  1878,  respectively,  secured  by  mortgage  on  the  prop«tT. 
Mangham  negotiated  this  sale.  The  notes  were  drawn  to  the  order  ef 
Love  &  Sheen  ;  and  the  mortgage  contained  the  pact  de  non  aRenando 
and  was  duly  recorded. 

In  February,  1877,  Love  &  Sheen  sold  and  conveyed  to  James  Lee, 
by  notarial  act,  200  acres  of  the  Mangham  land,  for  $1200,  payable  in 
three  equal  installments,  represented  by  three  promissory  notes,  to  the 
order  of  Love  &  Sheen,  due,  respectively,  1  January,  1878,  1879, 1^, 
secured  by  mortgage  duly  recorded.  This  sale  was  also  negotiated  m 
part  by  Mangham,  and  he  was  a  witness  to  the  notarial  title. 

In  Saptember,  1876,  Rawlins  &  Murrell  recovered  a  judgment  agaiflsl 
D.  H.  Hayes  and  James  G.  Maugham,  in  solldo,  for  $576  76,  ipiith interest 
from  1872  ;  and  on  the  1  March,  1876,  they  brought  suit  against  Mang- 
ham, Abney,  Love  &  Sheen,  and  Mrs.  Love  to  have  set  aside,  as 
fraudulent,  the  conveyance  by  Mangham  to  Abney  &  Love,  and  to 
subject  the  property  to  the  payment  of  their  judgment. 

After  this  suit  was  brought,  and  for  the  purpose  of  showing  poesefr 
sion  in  Love  &  Sheen,  as  Mangham  testified,  a  contract  of  lease  was 
entered  into,  by  which  they  let  the  plantation  to  Mangham,  except  the 
240  acres  sold  to  Loe  and  to  Minter,  and  Mangham  gave  them  his  sots  j 
for  the  rent,  $500,  payable  November  15, 1877.  The  lease  and  note  were 
actually  executed  after  the  first  of  March,  but  they  were  antedated  first 
January  to  prove  what  was  false,  that  they  were  anterior  to  the  Baw- 
lins  &  Murrell  suit. 

Lisso  &  Sheen,  successors  of  Love  &  Sheen,  settled  the  Rawlins  & 
TMurrell  suit  by  paying  the  debt,  less  about  $100.  In  September,  1877, 
they  delivered  the  rent  note,  with  the  word  "  settled  "  written  across  tb« 
face,  to  J.  A.  Mangham,  son  of  J.  G.  Mangham,  on  his  written  assump- 
tioa  of  the  debt ;  and  on  the  fifteenth  of  November  they  brought  soft 
against  the  Manghams,  father  and  son,  to  recover  the  $500  for  rem. 
They  also  obtained  a  writ  of  provisional  seizure,  which  was  executed  at 
the  same  time  that  citation  was  served  on  James  G.  Mangham,  Noven- 
ber  17,  at  his  domicile. 

Mangham  took  measures  promptly  to  meet  this  attack.  Beginniqg 
on  the  day  the  process  was  served,  he  went  about  the  country  in  ooo* 
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pany  with  his  ^on-in-law  James  L.  Parmer,  and  obtained  from  his 
creditors  transfers  of  their  claims  to  Parmer.  On  the  twenty-third 
November  Parmer  brought  suit  against  him ;  and  on  the  same  day 
Mangham  oonfessed  judgment  in  his  favor  for  $2433,  with  interest. 

The  suit  was  based*  on  a  promissory  note  to  the  order  of  Parmer 
for  $876  52,  dated  January  1,  1877,  which  is  no  indication  of  its  real 
date,  bearing  eight  per  cent  Interest :  a  claim  of  Mrs.  Parmer  for  $320 
for  services  rendered  to  her  father,  James  G.  Mangham,  as  houselceeper 
and  for  sewing,  cooking,  and  labor  performed,  at  his  instance,  from 
March  1, 1875,  probably  the  date  of  her  marriage  to  Parmer,  to  Novem- 
ber, 1877  :  a  note  in  favor  of  Sarah  A.  Mangham,  another  daughter,  for 
:$113  40,  transferred  to  Parmer  November  19, 1877  ;  and  sundry  other 
debts,  most  of  them  represented  by  promissory  notes,  transferred  to 
Parmer,  from  the  seventeenth  to  twenty-seventh  November,  Inclusive. 
The  proof  is  that  Mangham  procured  the  transfers  of  most  of  these 
debts:  that  Parmer  neither  paid  nor  promised  to  pay  any  thing  for 
them  ;  and  that  th^re  was,  in  some  instances,  a  promise  by  Parmc  r  or 
Mangham  that  the  transferrers  should  have  whatever  Parmer  might 
realize  on  them. 

Arm^d  with  this  judgment  by  confession  Parmer  brought  this  suit, 
on  the  seventeenth  December,  1877,  against  his  father-in-law,  Mangham, 
Abney,  Love,  Mrs.  Love,  LisdO  &  Sheen,  to  have  declared  a  fraudu- 
lent simulation  the  conveyance  to  Abney  &  Love;  and  to  subject  the 
property  to  the  payment  of  the  judgment.  It  would  have  been  a  cruel 
assault  by  Parmer  upon  the  good  name  and  reputation  of  his  wife's 
father,  and  upon  the  peace  and  happiness  of  the  entire  family,  if  Mang- 
ham himself  had  not  been  an  active  aider  and  abetter  in  the  whole  pro- 
ceeding, and  "  consenting  thereto." 

Without  attempting  a  detailed  statement  of  the  pleadings  and  evi- 
dence, which  are  voluminous,  we  shall  continue  the  narrative  form  with 
special  reference  to  the  material  facts  and  issues. 

It  was  excepted  that  the  entire  conveyance  was  attacked,  and  that 
Xiee  and  Minter,  to  whom  Love  &  Sheen  conveyed  240  acres  of  the  land, 
^vere  not  made  parties.  There  may  be  some  question  as  to  the  right  of 
-&  creditor  to  attack,  for  simulation,  without  making  all  the  persons  hold- 
ing titles  under  the  alleged  simulated  title  parties  to  the  suit.  One  in- 
evitable consequence  of  this  omission  is  that  the  titles  of  Lee  and 
Minter  and  their  obligations,  as  makers  of  promissory  notes  for  the 
price,  and  as  mortgagors,  can  not  be  in  any  manner  impaired  by  any 
judgment  that  may  be  rendered  in  the  suit. 

It  was  alleged  by  defendants  that  the  suit  of  Parmer  against  Mang- 
ham was  a  fraudulent  collusion  between  Parmer  and  Mangham.    The 
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proof  goes  far  toward  eBtabllshing  this  defense,  as  a  review  of  it  vi 
show. 

In  1873,  Parmer  .came  to  Mangham's  without  means  or  visible  prop- 
erty, and  was  employed  by  Mangham  as  a  laborer  on  the  farm,  hii 
wages  being  8150  for  the.  year.    It  seems  he  continued  in  this  serrkeiB 
1874, 1875, 1876,  at  no  stipulated  wages  ;  and  in  1875  he  married  Haag- 
ham's  daughter.    His  wages  for  1873  were  paid  ;  and  he  says  Mangfaun 
agreed  to  let  him  have  part  of  the  land  for  his  services.    In  1877  ht 
seems  to  have  cultivated  a  portion  of  the  land  on  his  own  account  At 
any  rate,  there  was  no  attempt  to  prove  any  consideration  for  theiiot« 
except  the  wages  for  his  services  in  1874,  1875, 1876,  which  Mangbam 
estimated  at  $250  a  year.    This  would  have  been  $750  for  the  three 
years.    The  note  representfbg  this  is  headed  with  the  figures  $876  5i 
The  sum  written  in  the  body  of  the  note  is  "  eight  hundred  and  fifty- 
two  dollars."  -  The  confession  and  the  judgment  are  for  the  amooBt 
shown  by  the  figures,  not  that  written  in  the  body  of  the  note. 

Before  his  marriage  Parmer  lived  with  Mangham,  and  af(»  bis 
marriage  he  and  bis  wife  continued  to  reside  with  Mangham,  ail  as  (Hie 
family.  His  wife's  claim  for  $320  for  wages  as  cook  and  servant  in  be 
father's  family  is  unusual  and  extraordinary :  and  it  would  require  (or 
its  support  a  positive  contract. 

One  of  the  transferred  notes  sued  on  is  in  favor  of  Dr.  Da^ldsoi 
for  ?140,  datod  Noviember  19,  transferred  same  day.  Dr.  Davidson  says 
Mangham,  in  company  with  Parmer,  came  to  his  house  one  night,  aod 
soon  after  they  were  seated,  Mangham  made  known  his  business.  Be 
said  :  '*  Doctor,  I  am  owing  you  an  account  which  I  have  not  been  ari 
am  not  able  to  pay  ;  but  I  wish  to  settle  it  by  note."  "I  told  liim  yerj 
well,  and  went  to  get  my  book  in  which  I  kept  my  accounts,  \nule  1 
was  making  up  the  account,  before  the  note  was  written,  Mangbas 
said  to  me  that  he  wished  I  would  make  it  out  as  large  as  I  could  oob- 
veniently.  I  told  him  I  could  make  it  out  only  as  it  was  on  my  books^ 
that  I  would  not  charge  any  more  nor  any  less.  After  I  made  out  tfe« 
account  I  drew  the  note  for  the  amount,  and  Mangham  signed  it.  After 
he  signed  it  he  told  me  he  wanted  me  to  transfer  it  to  his  son-in-lav 
Parmer,  that  he  was  about  to  be  defrauded  out  of  his  property  or  some- 
thing to  thafc  efifect ;  and  that  the  note  would  do  him  no  good  unless  I 
transferred  it  to  Parmer.  I  hesitated  for  some  time  before  I  would  da 
so.  because  the  request  was  a  novel  one ;  but,  after  reflecting  about  it,  I 
considered  the  debt  a  worthless  or  extremely  doubtful  one ;  I  complieii 
with  his  request,  and  wrote  and  signed  the  transfer.  There  was  no  oae- 
sideration  for  this  transfer,  and  it  was  made  by  me  to  Parmer  at  tbe 
request  of  Mangham.  I  did  not  even  expect  ever  to  receive  any  thiig 
for  the  account    I  had  very  little  if  any  thing  to  say  to  Parmer  aboet 
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the  matter.  I  have  no  recoUeotion  of  any  thing  that  was  said  by  Par- 
mer. Mangbam  ia  the  one  at  whose  instance  the  note  was  given  and 
the  transfer  indorsed.  *  *  *  I  remember  that  he  (Mangbam)  said 
that  he  wanted  all  the  debts  against  him  transferred  to  Parmer,  that  he 
would  through  Parmer  in  some  way  secure  his  homestead,  or  get  his 
land,  or  secure  it,  or  some  thing  to  that  effect." 

Another  of  the  transferred  claims  is  a  note,  favor  of  Kirk,  for 
S155  70  for  labor  for  the  year  1877,  dated  eighteenth  November.  Kirk 
says  he  does  not  think  Mangbam  owed  him  any  thing  but  for  the  wages 
of  1877,  fixed  at  9125.  In  the  latter  part  of  the  year  Mangbam  came  to 
him  and  said  he  wanted  him  to  sign  a  note.  He  touched  the  pen,  and 
Mangbam  made  bis  mark.  He  is  illiterate,  can  not  read  or  write.  What 
he  signed  was  the  transfer,  written  at  the  same  time  as  the  note.  "  Mr. 
Parmer  never  said  any  thing  to  me  about  tbe  note  when  I  signed;  he  has 
never  said  any  thing  to  me  about  it  since  that  time.  Mr.  Mangbam 
owed  me  just  $125  for  work.  It  has  not  been  paid."  This  note  is  evi- 
dently in  excess  of  the  amount  due  Kirk  by  $30  70. 

Another  claim  is  a  note  In  favor  of  Boze,  dated  August  17, 1877,  for 
$120  for  labor  on  tbe  farm.  Boze  says  he  worked  for  Mangbam  just  six 
months  ;  and  when  be  left  he  owed  Mangbam  a  small  account,  say  915 
to  $20.  No  rate  of  wages  bad  been  agreed  upon.  In  November  Maug- 
ham sent  to  ask  him  to  meet  him  at  East  Point.  When  he  got  there 
Mangbam  told  him  he  wanted  to  give  him  a  note  for  his  work,  "  and 
that  he  wanted  me  to  transfer  it  to  his  son-in-law  Parmer,  and  that  he 
would  do  right  by  me  when  I  came  out  to  see  him  and  have  a  settle- 
ment. At  the  rate  of  the  real  value  of  my  work  Mangbam  owed  me 
at  the  date  of  tbat  note  only  about  $70  or  $75. 

"Parmer  was  present  at  tbe  conversation  between  me  and  Mr. 
Mangbam  at  the  time  the  note  was  given  and  tbe  transfer  written,  but 
had  nothing  to  say  to  me  about  it  that  I  remember.  Mr.  Parmer 
never  paid  me  any  thing,  nor  even  promised  to  pay  me  any  thing  for  the 
transfer  of  the  note." 

Farmer  says  he  had  a  private  conversation  with  Boze,  '*  away  from 
the  presence  of  any  other  person,  in  regard  to  the  transfer  ;"  and  it  was 
then  agreed  that  he  was  to  pay  Boze  whatever  part  of  it  could  be  real- 
ized. "He  said  nothing  to  me  about  the  note  being  for  wages  that 
Man^rham  owed  him.  I  certainly  did  not  know  such  to  bo  the  case." 
Now,  Parmer  lived  in  Mangham's  house,  and  worked  on  the  farm  from 
1873  to  1877  inclusive ;  and  if  Boze  really  worked  there  on  wages  in 
1877,  Parmer  must  have  known  it.  Besides,  the  note  expresses  on  its 
face  that  it  is  for  labor  performed  on  the  farm.  If  any  thing  was  due 
Boze,  which  the  testimony  makes  somewhat  doubtful,  the  note  is  in 
excess  of  the  true  amount  by  from  $45  to  $50 ;  and  it  is  falsely  dated 
23  31 
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August  17,  when  it  was  actually  made  in  November.  If  Mangham  nd 
Parmer  could  thus  get  up  exaggerated  claims  for  the  purpose  of  aaaul- 
ing  the  title,  and  defeating  the  rights  of  his  benefactors  and  frieodi, 
what  liberties  would  they  not  take  with  dates  and  amounts,  when  ar- 
ranging Mangham's  indebtedness  to  the  members  of  his  own  family  for 
the  same  purpose,  and  preparatory  to  the  confession  of  jadgment? 

Parmer  could  not  have  hoped  to  succeed  in  this  case  without  proT- 
ing  that  his  father-in-law  had  practiced  fraud  to  the  prejudice  of  tas 
creditors ;  and  he  charges  in  his  petition  that  the  sale  to  Abney  &  Lore 
was  "  a  cover,  and  fraudulent  and  fictitious  simulation,  and  was  made 
and  entered  into  to  deceive  and  defraud  the  creditors  of  said  J.  G. 
Mangham,  and  to  prevent  them  from  exercising  their  rights  over  the 
property  of  said  J.  G.  Mangham,  and  likewise  for  the  purpose  of  de- 
frauding his  future  creditors."  The  proof  satisfies  us  that  this  suit  Is 
the  result  of  a  fraudulent  collusion  between  Mangham  and  Parmer; 
that  the  whole  proceeding  is  violative  of  public  decency,  of  comnuHi 
honesty,  of  truth  and  justice ;  and  that  a  proper  disposition  of  the  cue 
would  be  to  turn  the  plaintiff  out  of  court  on  his  own  showing. 

It  is  manifest  that  there  was  no  fraud  on  the  part  of  Abney  &  Lore 
in  taking  the  conveyance  of  Mangham's  property  by  public  notarial 
recorded  title ;  and  in  giving  him  the  counter  letter,  stipulating  the 
right  of  redemption.  The  consideration  was  real  and  meritorious*  Maug- 
ham's property  was  attached  for  debts  which,  with  costs  and  interest, 
would  have  exceeded  the  amount  for  which  it  could  have  been  sold  at » 
forced  sale.  There  were  640  acres  in  the  plantation  ;  and  Manghsm 
says  the  land  was  worth  about  six  dollars  an  acre.  They  assisted  him 
in  his  hour  of  need  and  sore  distress  ;  and  they  intended  to  hold  the 
title  merely  as  security  for  their  just  demands.  They  did  not  want  tte 
land  ;  and  Mangham  says,  notwithstanding  the  term  of  two  yean 
granted  in  the  counter  letter,  that  Abney  &  Love  told  him  he  could  have 
ten  years  within  which  to  redeem. 

The  form  of  security  taken  in  this  case,  was  precisely  that  whieb 
Abney  &  Love  were  in  the  habit  of  taking  in  other  cases  where  they 
made  advances.  There  is  nothing  illegal  or  immoral  in  this.  Wolf  la. 
Wolf,  12  An.  529.  It  is  hazardous  to  the  creditor,  because  of  the  con- 
tinued possession  of  the  debtor ;  but  it  is  not  a  fraudulent  simulatios* 
nor  is  it  necessarily  void.  If  Abney  &  Love  had  taken  a  mortgage  in- 
stead of  a  conveyance,  upon  the  same  consideration,  there  could  have 
been  no  question  as  to  its  validity.  PracticaUy,  what  difference  can  it 
make  to  other  creditors,  whether  the  security  given  to  a  real  credits  It 
in  the  form  of  a  mortgage  or  a  sale  ?  In  neither  case  would  the  secured 
creditor  be  allowed  to  claim  the  property  in  absolute  ownership ;  and,  i 
the  value  *of  the  property  mortgaged  or  apparently  sold  is  in  exoen  of 
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the  debt  intended  to  be  secured  by  it,  other  creditors  can  enforce  their 
•demands  to  the  extent  of  the  surplus,  by  judgment,  execution,  and 
aale. 

In  Williams  vs.  schooner  St  Stephens,  1  N.  S.  418.  a  Tessel  was 
seized  for  supplies  furnished.  Stebbins  intervened,  and  claimed  the 
ireesel  as  his  property,  he  haying  purchased  it  in  New  York,  where  it 
went  after  the  supplies  had  been  furnished.  The  district  court  decreed 
the  Yessel  to  be  his  property. 

The  proof  was  that  the  vendor,  finding  himself  in  want  of  money, 
obtained  seven  hundred  dollars  from  Stebbins,  and  conveyed  the  schooner 
to  him  as  security,  under  an  agreement  that  it  was  to  be  reconveyed  to 
him  on  payment  of  the  amount  This  court  held.  Judge  Martin  deliv- 
ering the  opinion,  that  the  contract,  though  in  form  a  sale,  in  reality  was 
«  pledge.  The  j  udgment  of  the  district  court  was  reversed;  and  it  was  de- 
•creed  that  the  schooner  be  sold,  and,  after  paying  Stebbins,  that  the  bal- 
ance be  applied  to  the  debts  due  the  seizing  creditors.  See  also  opinion 
delivered  by  Judge  Porter,  refusing  a  reheariug  in  this  case,  2  N.  S.  p. 
22,  in  which  the  court  held  that  the  sale  was  merely  a  security,  and  that 
as  such  it  was  valid ;  and  that  the  apparent  vendor  was  still  the  owner, 
and  his  creditors  had  still  the  right  to  seize,  subject  to  the  right  of  the 
secured  creditor  to  be  paid  out  of  the  proceeds. 

In  Zacharie  vs.  Buckman  a  debtor  sold  his  property  to  one  of  his 
<2reditors  for  the  purpose  of  protecting  it  against  other  creditors.  It 
appeared,  by  a  counter  letter,  that  the  creditor.  Woodman,  agreed  with 
■the  debtor,  Tanner,  to  I'econvey  the  property  on  Tanner's  paying  him  a 
•certain  sum,  at  a  certain  date,  and  delivering  up  a  note  of  Woodman 
for  the  balance  of  the  price.  A  few  days  after  the  note  was  given  up; 
but  the  money  was  not  paid.  The  suit  was  to  annul  the  sale  for  fraud 
and  simulation.  The  judgment  of  the  district  court,  which  was  affirmed, 
annulled  the  sale,  but  reserved  for  the  heirs  of  Woodman  the  amount 
due,  $1200,  out  of  the  proceeds  of  the  sale.    10  La.  808. 

In  Collins  vs.  Pellerin,  5  An.  99,  it  was  held  that  a  sale  of  movables, 
with  the  right  of  redemption  stipulated  in  a  counter  letter,  where  the 
vendor  remains  in  possession,  is  merely  a  security,  and  does  not  vest  a 
title  of  ownership  in  the  vendee.  See  to  the  same  effect  Wolf  vs.  Wolf, 
12  An.  529. 

In  Gleises  vs.  McHatton,  14  An.  560,  it  was  held  that  where  the  sale 
Is  absolute,  but  it  was  really  intended  as  security,  the  vendee  can  not 
arrest  by  injunction  the  seizure  and  sale  of  the  property ;  and  that  he 
ehoold  proceed  by  way  of  opposition,  to  claim  a  priority  on  the  pro- 
ceeds. 

The  books  are  full  of  cases  in  which  sales  have  been  declared  simu- 
lated, and  in  which  creditors  have  been  allowed  to  seize  property  con- 
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veyed  by  simulated  title,  as  if  no  such  title  had  been  made;  but  ve know 
of  no  case  in  which  a  sale  has  been  treated  and  avoided  as  an  abeoiote 
nullity  where  there  was  a  sufficient  consideration ;  and  the  intention  d 
the  parties  was  merely  to  secure  a  just  debt  Such  a  sale  docsoot 
protect  the  property  from  seizure  and  sale,  at  the  suit  of  creditors ;  but 
it  may  give  the  secured  creditor  a  right  to  be  paid  by  priority  out  of  tbe 
proceeds.  To  set  aside  a  contract  on  the  ground  of  simulation,  it  moBt 
be  not  only  simulated,  but  it  must  also  be  fraudulent  and  prejudicial  to 
the  complaining  creditor. 

In  one  sense  a  writing  or  contract  which  is  not,  in  reality,  wliat  it 
purports  to  be,  is  a  simulation  ;  but-if  the  purpose  of  the  contract  be 
lawful,  and  the  consideration  be  sufficient  to  support  it,  though  tbe  de- 
sign be  not  actually  that  which  its  terms  import,  it  is  not  a  fraudulect 
simulation,  nor  is  it  necessarily  without  legal  effect 

The  fact  that  Mangham  remained  in  possession  would  be  a  badge  of 
fraud  or  simulation;  but  it  has  no  such  significance  when  the  realdesigo 
of  the  parties  is  proven  to  have  been,  not  to  vest  the  ownership,  but  to 
secure  a  just  debt.  During  the  years  1875, 1876, 1877,  Mangham  wrote 
frequently  to  Love  &  Sheen  ;  and  whenever  he  had  occasion  to  refer  to 
the  property,  or  to  his  relations  to  it,  he  called  the  land  "  your  land,'' 
and  himself  ''your  agent"  If  he  possessed  for  them,  and  as  their 
agent,  the  apparent  contract  of  sale  would  have  been,  in 'reality,  in  the 
nature  of  a  pledge.  His  letters  go  far  toward  showing  such  possesejon 
and  agency  ;  but  he  had  the  courage  to  testify,  as  a  witness  in  this  case, 
in  behalf  of  his  son-in-law,  that  these  letters  were  written  to  suppoit 
the  original  simulation,  and  to  give  a  show  of  reality  to  what  was  merelj 
fictitious ;  and  that  one  of  them  was  antedated,  as  were  the  lease  and 
note  for  the  rent,  for  the  same  purpose. 

Abney  &  Love  adopted  a  novel  mode  of  defrauding  the  creditors  cf . 
Mangham.  When  his  property  had  been  seized,  they  released  it  bjsBi- 
isfying  and  paying  the  seizing  creditors  ;  and  when  they  took  from  hia 
a  conveyance  of  the  same  property  for  their  security,  the  certificate  of 
the  recorder  of  mortgages  shows  that  it  was  free  of  incumbrance.  Whefi 
Rawlins  &  Murrell  attacked  the  title,  not  for  simulation,  but  for  fraud, 
Lisso  &  Sheen  paid  the  debt  The  several  firms,  from  Abney  &  Lave 
down  to  and  including  Lisso  &  Sheen,  not  only  saved  the  property  froe 
forced  sale,  but  extended  credit  to  Mangham  for  necesstuy  supplies  for 
the  cultivation  of  the  plantation,  and  for  the  maintenance  of  his  fasBSf, 
We  can  not  declare  the  contract  by  which  the  just  demands  of  then 
creditors  were  to  be  secured  simulated  and  void  merely  because  it  was  net 
intended  to  convey  ownership  as  it  purports,  but  to  secure  a  debt ;  aod 
we  think  Its  legitimate  effect  is  to  entitle  the  secured  creditors  to  be  paid 
by  priori^  out  of  the  proceeds  whenever  a  sale  shall  be  made  at  tke 
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inBtance  of  other  creditors.  The  certificate  of  the  parish  recorder  shows 
that  this*  conveyance  was  recorded  in  the  book  of  mortgages,  in  his  office. 
The  real  nature  of  the  contract  is  disclosed  by  the  counter  letter ;  and 
we  see  no  reason  why  the  mere  form  should  deprive  it  of  the  effect  which 
it  was  designed  to  have. 

If  Parmer  had  actually  seized  the  property  under  execution,  and 
the  issues  presented  in  this  case  had  been  made  on  the  injunction  or 
opposition  of  Lisso  &  Sheen,  we  might  possibly  have  ordered  a  sale,  re- 
serving to  Lisso  &  Sheen,  out  of  the  proceeds,  the  amount  due  them. 
But  Parmer  did  not  seize  the  property ;  and  his  judgment  is  so  mani- 
festly exaggerated  and  fraudulent  that  we  should  hesitate  to  recog- 
nize it  as  valid  against  any  other  person  than  Mangham  alone.  We 
entertain  no  doubt  of  the  right  of  Lisso  &  Sheen  to  proceed  to  en- 
force the  mortgages  given  by  Lee  and  Minter,  if  they  hold  the  notes 
given  for  the  price ;  and  it  is  clear  that  they  would  be  bound  to  credit 
the  amount  realized  to  the  balance  due  by  Mangham.  On  the  whole  our 
conclusion  is  that  the  plaintiff  is  not  entitled  to  have  the  conveyance  to 
AbDoy  &  Love  declared  to  be  void  as  a  fraudulent  simulation  ;  but  that 
any  judgment  creditor  of  Mangham  has  a  right  to  have  the  property 
seized  and  sold  under  execution,  subject  to  the  right  of  Lisso  &  Sheen 
to  be  paid  the  balance  actually  due  them,  as  it  might  be  established 
contradictorily,  on  opposition  or  otherwise. 

The  judgment  of  the  district  court  declared  the  conveyance  to  Ab- 
ney  &  Love  by  Mangham  unreal,  simulated,  and  without  effect,  reserving 
the  rights  of  defendants  as  creditors  of  Mangham.  This  judgment  Is 
erroneous. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed ;  that  the  suit  and 
demand  of  plaintiff  be  rejected,  without  prejudice  to  his  rights  as  a 
creditor  of  James  G.  Mangham,  whatever  they  may  be ;  and  without 
prejudice  to  the  rights  of  defendants,  or  any  of  them,  whatever  they 
may  be ;  and  ttiat  the  plaintiff,  appellee,  pay  the  costs  in  both  courts. 
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Thomas  J.  Pibtle  vs.  Warren  Price  et  al. 

On  the  trial  of  a  rule  to  dissolve  a  seauestrntion  the  allegation  of  the  Bequeitrator. 
in  his  affidavit,  that  the  eoodB  seauestered  belonged  to  the  sucoession  of  which 
he  was  curator,  will  be  assumed  as  true,  although  It  may  be  without  foundation 
inflict 

Property  purchased  with  the  identical  money  stolen  by  the  purchaser  from  a  suc- 
cession belongs  to  the  succession,  and  may  be  seauestered  in  tl^  hands  and 
recovered  from  the  possession  of  the  purchaser  by  the  curator  of  the  succession. 
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APPEAL  from  the  Ninth  Judidal  District  Court,  parish  of  Qcait 
Blackman,  J. 

A,  CoMobcU  and  B,  P.  Hunter  for  plaintiff  and  appellant. 

jBI  L.  Daigre  and  James  G.  White  for  defendants  and  app^ees. 

The  opinion  of  the  court  was  delivered  by 

DbBlano,  J.  In  this  case,  and  for  the  purposes  of  this  trial,  v* 
must  consider  as  true  the  allegations  of  the  petition  which  we  .ham 
before  us.  What  do  they  disclose  ?  That — on  or  about  the  17th  of  July 
1878 — one  George  A.  Wilson  died  in  Grant  parish  at  the  residence  of 
Warren  and  William  Price.  That— when  Wilson  died—he  had,  in  cash, 
twenty-nine  hundred  and  eighty  dollars,  which  were  secretly  andfraudU' 
Jently  taken  by  William  Price,  his  son  Warren,  and  one  Henry  Holbura, 
who — with  the  very  money  thus  taken — purchased  more  than  one  thoa- 
sand  dollars  worth  of  goods,  found  and  sequestered  in  their  possessioiL 

The  curator  of  Wilson's  estate  claims  those  goods  as  belonging  to 
said  estate,  and  swore  that  he  feared  that  those  parties  who — befbrs 
and  up  to  the  death  of  Wilson — were  too  poor  to  pay  in  cash  the  bare 
necessaries  of  life — ^would,  during  the  pendency  of  this  suit^  oonoesl, 
part  with  or  dispose  of  said  goods. 

On  these  allegations  he  prayed  for  and  obtained  an  order  eommand- 
ing  the  sequestration — ^not  only  of  the  goods — but  also  of  a  crop  of 
growing  corn  and  cotton.  The  crop  was  r^eased  on  bond,  and—it  is 
evident — ^not  one  of  the  curator's  allegations  authorized  itssequestratloB. 

Defendant's  counsel  moved  to  dissolve  the  sequestration,  on  the 
grounds : 

1.  That  the  affidavit  is  defective,  vague  and  uncert^dn,  unfoimdad 
in  fact  and  in  law. 

2.  That  plaintiff  did  not  swear  to  the  ownership  of  the  sequeBtered 
property,  or  that  he  has — on  the  same — ^a  lien,  privilege  or  mortgage, 

The  sequestration  was  dissolved  and  plaintiff  has  appeal^ 
The  affidavit  attached  to  the  petition  may  be  unfounded  in  fact ; 
but  the  curator  has  sworn  to  every  fact  which  he  has  alleged,  one  c^ 
which  is  that  the  goods  belong  to  the  succession  of  Wilson.  The  prayer 
of  his  petition  is  not  as  full  as  it  might  have  been :  it — however — leaves 
no  doubt  that  he  is  suing  to  recover  what  may  be  left  of  the  money 
alleged  to  have  been  stolen  from  the  succession,  and  for  the  poeaeosioa 
of  the  goods  purchased  by  the  suspected  thieves  and  paid  for  by  tbeot 
with  a  part  of  the  stolen  money. 

If-^as  charged— defendants  did  steal  those  funds ;  if— with  those 
funds — they  paid  the  price  of  the  goods,  have  they  acquired,  as  to  the 
goods  thus  paid  for,  a  title  sanctioned  by  any  law,  and  which  can  Jnsttf 
be  recognized  by  any  court?  Most  assuredly  not.  If  that  title^  whidi 
?ia8  passed  from  the  merchants  who  sold,  has  not  vested  in  the  thisTes 
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who  bought,  who  can  have  a  higher  right  toihe  goods,  and  by  whatever 
name  that  right  may  be  oalled,  than  the  despoiled  succession  ? 

Plaintiif's  allegations — ^we  are  told — are  based  upon  mere  suspicion? 
If  so,  why  did  defendants  dose  the  door,  by  their  motion,  against  the 
evidence  which  might  have  dispelled  that  suspicion  ?  Why  did  they 
admit,  even  for  the  purposes  of  the  trial  of  that  motion,  that— at  his 
death— Wilson  had  the  amount  of  money  claimed  against  them ;  that 
they  took  it  secretly  and  fraudulently,  and  that  it  was  with  that  money 
that  they  purchased  the  sequestered  goods  ?  It  was  their  right  to  risk 
that  admission ;  but  the  exercise  of  that  right  was  and  still  is — ^for  the 
purposes  of  this  trial — nothing  less  than  a  bold  confession  that  they 
have  committed  the  crime  charged  against  them. 

The  chosen  depositary  and  attorney-in-fact  are  each  bound  to 
restore  to  the  depositor  and  principal,  even  that  which  they  have  unduly 
received  ;  and  it  cannot  be  that  thieves  are  entitled  to  a  favor  or  privi- 
leer^  which  would  be  denied  to  confidential  agents.  That  an  action  lies 
against  them,  for  the  recovery  of  the  money  stolen,  is  indisputable  ;  but 
that  action  would  be  as  barren  as  insufficient,  when — as  in  this  instance 
— ^the  fruits  of  the  alleged  crime  appear  to  be  their  all,  or  at  least  all 
that  can  be  reached  by  legal  process. 

C.  C.  2964  (2935)— 2962,  (2933)— 8005  (2974). 

"  L'inter^t  public  et  la  morale— said  TroploDg — veulent  que  Tauteur 
d'une  mauvaise  action  n'en  retire  pas  de  profits  qui  Tencouragent  k  mal 
faire  ;  et,  dans  le  doute,  11  vaut  toujours  mieux  preferer  rinterpretation 
la  plus  defavorable  k  celui  qui  a  offeos^  Thonn^tet^  publique,  et  la  mieux 
appropriee  k  sa  punition." 

Troplong,  du  Mandat,  p.  409. 

When— as  remarked  by  Mr.  Story — the  profits  are  made  by  a  viola- 
tion of  duty,  it  would  be  obviously  unjust  to  aUow  the  agent  (and  much 
more  unjust  to  allow  a  thief,)  to  reap  the  fruits  of  his  own  misconduct ; 
and  as  held  by  this  court— when  there  has  been  such  an  appropriation 
of  the  trust  property  that  it  can  be  clearly  identified,  the  change  which 
it  has  undergone  in  point  of  form,  should  not  be  permitted  to  frustrate 
the  pursuit  of  the  principal,  and — at  his  expense— put  a  profit  in  the 
BgenVs  pocket. 

Story  on  Agency,  207.    4  A.  415. 

In  New  York  a  majority  of  the  judges  of  the  Court  of  Appeals  held 
**  that  it  is  an  elementary  principle  in  the  law  of  all  civilized  communi- 
ties, that  no  man  can  be  deprived  of  his  property,  except  by  his  own 
voluntary  act,  or  by  operation  of  law ;  that  a  wilful  wrongdoer  acquires 
no  property  in  the  goods  of  another,  either  by  the  wrongful  taking  or 
by  any  change  wrought  in  them  by  his  labor  or  skill,  however  great 
tbat  change  may  be." 
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The  same  priociple  is  to  be  found  In  the  Digest  of  JustiiiiaD.  "If 
any  one  shall  make  wine  with  my  grapes,  oil  with  my  olives,  or  gar- 
ments with  my  wool,  knowlDg  that  they  are  not  his  own,  he  shall  be 
compelled  by  action  to  produce  the  said  wine,  oil  or  garments." 

In  his  Commentaries,  the  late  Chancellor  Kent  declared  that  the 
English  law  will  not  allow  a  man  to  give  a  title  to  the  prop^tyof 
another  upon  the  principle  of  accession,  if  he  took  the  other's  property 
wilfully  as  a  trespasser  ;  and  that  it  was  settled  as  early  as  the  time  o( 
the  Year  Book,  that  whatever  alterationa  of  form  any  property  had  mi* 
dergone,  the  owner  might  seize  it  in  its  new  shape,  if  he  could  proT« 
the  identity  of  the  original  materials." 

Relying  on  those  authorities,  the  New  York  court  decided,  with  but 
two  dissenting  opinions,  that  where  a  quantity  of  com  was  taken  from 
the  owner  by  a  wilful  trespasser  and  converted  by  him  into  whisky,  ti)e 
whisky  belonged  to  the  owner  of  the  com.  It  is  manifest  that  bdj 
other  conclusion  would  eradicate  the  ancient  and  respectable  distinctioQ 
established  by  the  pronouns  "  mine"  and  ''  thine." 

3  N.  Y.  Comstock's  Reports,  p.  379. 

In  •*  Newton  vs.  Porter,"  the  Supreme  Court  of  New  York  said :  "It 
was  the  felons  who  changed  the  stolen  bonds  into  money,  and — as  found 
by  the  judge — the  same  money  was  changed  into  mortgage  and  jwia.^ 
There  is  no  dispute  about  the  following  it  and  its  identity,  or  of  its  c(n- 
version  into  the  obligations  In  question.  It  was  no  bona  fide  purchaser 
that  wrought  this  change ;  and  some  of  these  obligations  came  into  tbe 
hands  of  the  defendants,  or  some  of  them,  with  the  knowledge  of  the 
larceny.  The  question  before  the  court  was,  whether  the  proceed*  d 
this  stolen  property  could  be  recovered,  by  plaintiff,  of  the  parties  so 
holding  it.  The  leamed  judge  who  found  the  facts,  thought  there  was 
no  trust,  and  because  there  was  no  trust  he  dismissed  the  plaintiifs  biS.  ! 
This  was  clearly  error.  By  every  principle  of  natural  equity  and  jusdce,  ' 
the  defendants  were  bound  to  hand  over  the  moneys  and  obUgaHamt 
which  were  the  conceded  avails  of  the  stolen  bonds.  *  *  It  would  be 
monstrous,  indeed,  if  our  law  was  such  that,  when  the  felon  is  expert 
enough  to  place  his  unrighteous  gains  in  the  hands  of  another,  they  caa 
not  be  followed  and  obtained,  and  this  because  the  holder  can  not  be 
regarded  as  a  trustee.  *  *  *  We  have  no  such  ungracious  doctnae 
incorporated  in  our  jurisprudence.  ♦  *  ♦  The  owner  of  stolea 
property,  or  the  avails  thereof,  clearly  traced  and  proved,  can  recovef  it 
by  any  proper  action,  in  whose  hands  soever  it  may  be  found  ;  and  no 
law  is  to  be  found  that  throws  around  the  thief  its  technical  protectioa. 

5th  Lansmg's  Report,  p.  421. 

One,  whose  money  has  been  stolen,  and  used  by  the  thief  to  pay  the 
price  of  property,  which  is  found  in  the  thiefs  possession,  can — at  bii 
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option — sue  either  to  recover  the  money,  or  the  property.  As  to  third 
parties,  he  may  lose  his  title,  but — under  no  circumstances — can  his 
title  be  considered  as  inferior  to  the  insolent  pretension  of  the  rascal  by 
whom  he  was  robbed. 

The  curator  of  Wilson's  estate  has  sued  to  recover  the  money  and 
the  goods ;  and  defendants  who — by  their  motion  to  dissolve  on  the 
face  of  the  papers — ^have  tacitly  confessed  the  charge  proffered  against 
them,  and  tacitly  admitted  that  they  have  no  right  to  the  sequestered 
goods,  or  to  their  possession,  cannot,  legally,  control  the  title  of  the 
succession  to  said  goods,  and  complain  with  bad  grace  of  the  form  of 
the  proceeding  by  which  the  curator  seeks  to  wrest  from  them  that 
which — by  an  inference  authorized  by  their  own  course — belongs  to  the 
presumed  victim  of  their  presumed  crime. 

The  facts  alleged  and  sworn  to  by  the  curator  do  disclose  a  suffi- 
cient cause  for  the  issuance  of  the  writ  of  sequestration,  and— as  to 
that  cause — the  law,  by  implication,  if  not  otherwise,  is  not  absolutely 
silent.  Were  it  silent,  this  is — ^manifestly — one  of  the  few  instances 
when  an  appeal  would  have  to  be  made  to  natural  law  and  reason,  to 
bafQe  and  to  defeat  a  criminal  and  infamous  speculation. 

Sequestration — it  is  said — is  a  harsh,  a  rigorous  remedy,  and  mere 
grounds  of  suspicion — when  extremely  slight — do  not  authorize  the  is- 
suance of  the  writ  This  we  admit ;  but  we  do  not  consider  as  slight 
the  suspicion  which  arises  from  the  willing  and  tacit  admission  of  a 
party  ;  nor  can  we  consider  as  rigorous  and  harsh  the  only  remedy 
which  can  effectually  be  resorted  to,  by  one  who  has  been  robbed  of  his 
purse,  to  prevent  the  thief  from  disposini? — to  his  prejudice — of  the 
property  purchased  with  stolen  money. 

Those  who  find  that  which  has  been  lost,  or  that  which— during  a 
storm  and  to  save  a  vessel — ^is  cast  into  the  water,  are  bound  to  restore 
it  to  the  lawful  owner.  The  possession  of  those  who  steal  from  a  dead 
man's  purse  is  far  less  respectable  than  the  possession  of  those  who  find 
on  a  public  route  or  on  the  bosom  of  the  sea.  To  the  stolen  money,  or 
to  whatever  they  may  buy  with  that  money,  they — themselves-~can  ac- 
quire no  title,  not  even  by  prescription.    C.  C.  3424  (3887). 

In  the  interest  of  defendants  themselves,  for  it  may  be  that  they 
are  not  guilty ;  and-^if  they  are  guilty — in  the  interest  of  society  and 
justice,  the  charge  made  against  them  by  the  curator,  must  be  investi- 


It  is — ^therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appevded  from  is  annulled,  avoided  and  reversed,  and  this  cause  re- 
manded to  the  lower  court  to  be  proceeded  with  according  to  the  views 
herein  expressed  and  according  to  law ;  the.  co6ts  of  the  appeal  to  be 
paid  by  defendants. 
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Dissenting  Opinion. 


MANNiNa,  G.  jr.  In  order  to  maintftin  the  sequestratioii  in  this 
our  assent  is  required  to  this  proposition,  based  upon  the  foUowiDg 
state  of  facts,  or  allegations  thereof  in  the  petition — ^that  WUson  died, 
having  in  his  possession  as  owner  nearly  three  thousand  doUan  te  U. 
S.  Treasury  notes,  no  portion  of  which  could  be  found  when  the  inTcn- 
tory  was  taken— that  the  defendants  lived  under  the  same  roof  thai  he 
did,  and  under  which  his  store  was  kept,  and  previous  to  his  death  wen 
so  impecunious  that  they  had  not  wherewithal  to  buy  the  necessaries  of 
life — that  shortly  after  his  death,  they  or  some  of  them  bought  asloek 
of  goods,  for  which  they  paid  one  thousand  dollars  cash — that  the 
money  thus  paid  is  a  part  of  that  which  Wilson  had  at  hla  death— 099 
the  goods  belong  to  his  succession,  and  Pirtle  as  its  representative  is  the 
owner  of  them,  and  is  authorized  to  sue  out  a  writ  of  sequestradon  la 
its  behalf.  I  do  not  think  that  is  true  either  in  law  or  in  fact  In  the 
domain  of  morals  and  conscience,  it  is  true  that  the  succession  ought  to 
have  the  goods  if  they  were  bought  with  its  money,  but  the  legal  ques- 
tion is,  is  the  succession  the  owner  of  the  stock  of  goods  ? 

It  cannot  fail  to  be  observed  that  the  claim  of  ownership  is  based 
upon  £n  inference,  or  a  series  of  inferences.  As  Wilson  had  this  money 
prior  to  his  death,  it  is  inferred  that  it  was,  or  ought  to  havebeca, 
among  the  effects  of  his  succession.  As  the  defendants  theretofore  had 
no  money,  and  lived  in  the  house  where  this  money  was,  and  thereafter 
used  money  in  the  purchase  of  goods,  the  inference  is  that  they  stole 
the  sum  with  which  the  purchase  was  made.  As  the  money  thus  used 
belonged  to  Wilson,  the  legal  conclusion  is  drawn  that  the  property  ac- 
quired by  the  purchase  belongs  to  Wilson  also,  and  upon  his  owneiriiip 
(or  that  of  his  succession)  is  based  the  right  to  the  writ. 

The  criminal  aspect  of  the  question  is  entirely  outside  of,  and  be- 
yond our  present  inquiry.  I  think  the  statement  of  the  facts,  assuming 
the  truth  of  the  plaintiffs  allegations,  shews  very  conclusively  that  the 
succession  is  not  the  owner  of  the  goods.  If  we  substitute  to  the  in- 
ference, that  the  defendants  did  steal  the  money,  the  assumption  of  the 
larceny  as  a  fact,  still  it  would  be  true  that  the  succession  was  not  owner 
of  the  property  bought  with  the  stolen  money.  Suppose  the  stoka 
money  had  been  applied  to  the  purchase  of  a  tract  of  land,  instead  of  a 
stock  of  goods,  would  the  succession  have  become  thereby  the  owner  of 
the  land  ?  If  so,  and  other  persons  were  claiming  it,  the  sucoessioi 
could  recover  it  of  them  in  a  petitory  action,  and  the  proof  to  authoriie 
such  recovery  would  be  the  title  of  defendants,  explained  and  altered 
and  supplemented  by  parol  proof  that  these  defendants,  in  whose  name 
the  title  is  placed,  stole  the  sum  which  forms  its  consideration. 
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Ck>ii8ervator}'  process,  such  as  this,  being  a  harsh  and  extraordinary 
remedy,  and  obtained  ex  parte,  it  has  been  uniformly  held  that  the 
party  invoking  it  must  adhere  rigorously  to  the  requirements  of  the 
law.  Grounds  of  suspicion  merely  will  not  authorize  a  resort  to  it. 
Stetson  V.  Leblano,  6  La.  266.  It  cannot  be  extended  by  implication  to 
cases  not  included  in  the  enumeration  of  the  causes  for  which  it  is  al- 
lowed. Thus — a  party,  having  sold  a  stock  of  goods  on  a  long  credit 
and  being  holder  of  some  of  the  sale  notes,  could  not  sequester  on  an 
allegation  tbat  the  vendee  is  selling  at  auction  to  protect  an  indorser  of 
the  notes,  who  was  his  fraudulent  confederate,  the  other  indorsers  hav- 
ing failed,  and  that  the  vendee  was  conducting  his  afCairs  out  of  the 
usual  course  of  business,  and  his  apprehended  insolvency  may  defeat 
the  privilege  of  the  plaintiff  as  vendor.    Barriere  v.  Leste,  9  Annual,  535. 

There  was  never  any  ownership  or  possession  of  the  goods  by  Wil- 
son or  his  succession.  He  owned  money  which  was  suspected  to  have 
been  stolen  and  used  in  their  purchase,  and  however  much  this  sus- 
picion, ripening  into  a  proved  fact,  may  entitle  his  curator  to  a  judg- 
ment for  the  sum  stolen,  it  does  not  make  him  the  owner.    There  was 

# 

no  commingling  of  these  goods  with  those  actually  owned  by  Wilson  at 
the  time  of  his  death,  if  he  had  a  stock  on  hand  then.  The  petition 
does  not  allege  any  commingling  of  two  stocks  through  the  defendants' 
fault,  and  the  impossibility  of  separating  them,  if  indeed  that  would 
justify  a  writ  for  the  whole.  The  prayer  for  the  writ  is  solely  as  to  the 
C^ods  which  the  defendants  bought. 

Sequestration  can  be  ordered  at  the  request  of  one  of  the  parties 
to  a  suit  when  he  sues  for  the  possession  of  movable  property.  Code 
I^ac  art.  275,  but  he  must  shew  9k  prima  fade  right  to  that  possession, 
and  such  right  is  not  shewn  in  this  case. 

I  think  the  judgment  of  the  lower  court  should  be  affirmed. 


No.  7420. 
Baphajx  Hebebt,  Administbator,  vs.  E.  M.  Lsfevre  et  al. 

Where  an  hypothecary  action  has  been  instituted  affftlnst  a  third  possessor  of  the 
znortfiraired  property,  a  non-resident  warrantor,  who  has  been  called  in  war- 
ranty by  the  third  possessor,  is  not  entitled  to  have  the  cause  removed  to  the 
Circuit  Court  of  the  United  States,  under  the  act  of  Confirress  of  March  2. 1875. 

When  it  appears  that  a  case  arises  under  the  constitution,  or  a  law  of  the  United 
States,  it  can  be  removed  to  the  U.  8.  Circuit  Court  when  the  application  to  re- 
move is  made  at  the  term  of  the  State  court  at  which  it  could  first  have  been 
tried,  and  before  the  trial  thereof. 

The  "  term  of  the  State  court."  referred  to  in  the  act  of  Oonfpress  providing  for  the 
removal  of  cases,  means  the  first  term  the  case  would  be  triable  under  the  laws  an  d 
rules  of  practice  of  the  State,  and  not  the  term  at  which,  under  a  press  of  busi- 
ness, it  may  actually  come  up  for  trial. 
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Hebert.  Admftiistrator,  vs.  Lefevre  et  al. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West  Baioa 
Rouge.    McVea,  J. 

Barrow  &  Pope  for  plaintiff  and  appellant 

Singleton  &  Brownie  and  H.  M.  Favrot  for  defendant  and  wamutor, 
appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  In  March.  1878,  Raphael  Hebert,  acting  as  the  admia- 
istrator  of  the  succession  of  Frangois  Bonnemaison,  filed — in  the  Flftli 
District  Court  of  the  State — ^an  action  against  Emile  M.  Lefevre,  the 
third  possessor  of  a  tract  of  land  alleged  to  be  subject  to  a  judicial 
mortgage,  which  resulted  from  the  recording  of  a  judgment  obtamed 

« 

by  and  belonging  to  said  succession. 

The  object  of  plaintiffs  action  is  to  compel  Lefevre  to  give  up  the 
tract  of  land  referred  to,  or  pay  the  amount  for  which  it  is  averred  it 
stands  hypothecated. 

Lefevre  first  excepted  to,  and  then  answered  plaintiff's  demand  On 
his  application,  Mrs.  Latham — a  resident  of  the  State  of  Yii^ginia— from 
whom  he  acquired  the  land  sought  to  be  subjected  to  the  mortgagee- 
was  called  in  warranty.  She  appeared,  and — on  two  grounds— asked 
and  obtained,  from  the  State  court,  an  order  removing  the  oause  to  tJ» 
Circuit  Court  of  the  United  States.    Those  grounds  are : 

1.  That  the  real  controversy,  in  this  suit,  is  between  her— a  tm- 
dent  of  the  State  of  Virginia — and  the  succession  of  BonnemaisoD* 
opened  in  Louisiana. 

2.  That  this  case  arises  under,  and  involves  the  construction  of  a 
law  of  the  United  States. 

Mrs.  Latham's  application  is — partly— based  on  the  section  of  the 
act  of  Congress  of  the  2d  of  March,  1875,  which  provides  "  that,  wbea  ; 
in  any  suit  mentioned  in  this  section,  there  shall  be  a  controversy,  wbid 
is  WHOLLY  between  citizens  of  different  States,  and  which  can  be  ftixi 
determined  as  between  them,  then  either  one  or  more  of  the  piaintifb 
or  defendants,  actually  interested  in  such  controversy,  may  remoTesaid 
suit  to  the  Circuit  Court  of  the  United  States  for  the  proper  district" 

Mrs.  Latham's  counsel  contend  that,  as  to  its  merits — this  cob- 
troversy  can  be  wholly  determined  between  her — as  a  warrantor— «Bd 
the  succession  of  Bonnemaison,  the  alleged  mortgagee. 

The  68th  article  of  the  Code  of  Practice  provides  that,  "  if  tbe 
hypothecated  property  be  neither  in  the  possession  of  the  debtor  dot 
of  his  heirs,  but  in  that  of  a  third  person,  the  creditor  has  Ub  a^^ff^ 
against  that  person,  in  order  to  compel  him  either  to  give  up  the  prop- 
erty, or  pay  the  amount  for  which  it  stands  hypothecated." 

A  call  in  warranty  is  a  demand  incidental  to  the  suit,  and  muA  b^ 
determined  with  it,    "  If  the  defendant  be  cast  in  the  action,  the  court-- 
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when  it  g^ves  judgment  against  such  defendant,  must — at  the  same  time 
— ^render  a  judgment  in  favor  of  the  defendant  against  his  warrantor." 
The  law  so  provides. 
C.  P.  362,  363,  385. 

It  is,  then,  a  mistake  to  say  that,  in  this  suit,  Mrs.  Latham  is  the 
only  real  defendant.  The  pretended  mortgagee  has  no  action  against 
her  to  compel  her  to  surrender  the  property  or  pay  the  amount  of  the 
mortgage  claim.  The  suit  itself  is  between  the  succession  of  Bonne- 
maison  and  the  third  possessor — the  incidental  demand  between  the 
third  possessor,  a  resident,  and  his  vendor,  a  non-resident  of  the  State. 
If  plaintiffs  action  be  maintaiued,  two  judgments  must  be  rendered — 
one,  the  first,  against  Lefevre,  acknowledging  the  existence  of  plaintiffs 
mortgage,  and  ordering  its  enforcement ;  the  other,  in  favor  of  Lefevre 
and  against  the  warrantor.  No  decree  enforcing  the  promised  warranty 
can  precede  that  by  the  execution  of  which  a  purchaser  is  to  be  evicted  ; 
and  in  such  a  suit  as  we  now  have  under  discussion,  the  purchaser  is 
always  the  principal,  and  never  a  nominal  defendant.  Without  a  notice 
to,  or  proceeding  against  the  third  possessor,  there  can  be  no  hypothe- 
cary action.  He  is  not  merely  a  necessary  party  to  such  a  proceeding, 
he  is  an  indispensable  one. 

Ante  p. 

It  is  manifest  that  this  suit  is  not  wholly  between  citizens  of  differ- 
ent States,  and  that,  not  only  It  cannot  be  fully  determined,  but — still 
more — it  cannot  be  determined  at  all,  between  exclusively  the  plaintiff— 
a  succession  opened  in  this  State,  and  the  warrantor,  a  citizen  of  the 
State  of  Virginia. 

Ck>nsidering  the  nature  of  the  pleadings,  the  time  at,  and  the  man- 
ner in  which  the  judgment  or  judgments  is  or  are  to  be  rendered,  this 
controversy  cannot  be  divided,  partly  retained  and  partly  tried  in  one 
jurisdiction,  partly  transferred  and  partly  tried  in  another.  The  inci- 
dental demand  and  the  main  action  have — by  the  parties'  course — been 
irrevocably  linked  to  one  another,  and  the  former  cannot  drag  the  lat- 
ter from  the  State  to  the  Federal  jurisdiction — but  they  can  together, 
and  under  a  proper  application,  be  removed  to  that  jurisdiction. 

Does  this  case  arise  under  the  constitution  or  a  law  of  the  United 
States? 

If  it  does,  were  the  applications  to  remove  it  made — as  requirM  by 
the  congressional  statute — at  the  term  of  the  State  court  at  which  it 
could  first  have  been  tried,  and  before  the  trial  thereof  ? 

L 

According  to  the  averments  of  the  petitions  for  the  removal,  what 
are  the  facts  ?     . 

The  land  on  which  plaintiff  seeks  to  enforce  the  judicial  mortgage 
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which  tteoured  the  claim  due  to  the  succession  of  Bonnemaison,  vis 
surrendered  by  Daniel  Hicky  to  his  creditors,  sold  free  from  iDcsm- 
brances,  under  a  decree  of  the  district  court  of  the  United  States,  an- 
ting in  bankruptcy,  and — at  that  sale — purchased  by  Mrs.  Latham,  a 
creditor  of  Hicky  ;  and  that — subsequently — by  another  decree  d  said 
court — her  privilege  and  lien  were  recognized  as  the  first  recorded 
against  the  property  thus  purchased  by  her,  its  price  applied  to  their 
satisfaction,  and  all  the  other  incumbrances  bearing  on  said  propeit]^ 
ordered  to  be  erased  and  cancelled.  A  personal  notice  of  the  proceed- 
ings which  resulted  in  the  decrees  referred  to,  was— it  is  alleged— senred 
on  the  administrator  of  the  succession  of  Bonnemaison. 

The  right  of  the  Federal  court  to  inquire  into  and  ascertain  the  va- 
lidity, extent  and  rank  of  mortgages  and  other  securities,  and — onappfi- 
cation  of  the  assignee — to  order  incumbered  property  to  be  Hold  free 
from  incumbrances — the  liens  being. transferred  to  the  fund  in  cooit— 
is  a  right  which — now — cannot  be  successfully  disputed,  and  which— o 
argument — was  conceded  by  plaintiff. 

Bump's  Law  and  Practice  of  Bankruptcy,  9th  edition,  p.  p.  174,  6Ul 
3d  How.  292. 

This  case— then— does  arise  under  a  law  of  the  United  States,  and 
the  rights  set  up  by  Lefevre  and  Mrs.  Latham  may  be  defeated  bjooe 
construction  of  that  law,  or  sustained  by  the  opposite  construction. 

IL 
This  suit  was  filed  in  the  State  court  on  the  18th  of  March  187B, 
the  call  in  warranty  on  the  15th  of  April,  and  the  warrantor  dtei 
through  her  agent,  on  the  27th  of  said  month.  That  agent  resides  at 
one  hundred  and  twenty  miles  of  the  court  house  from  which  the  cita- 
tion issued,  and  the  warrantor  being  entitled  to  the  same  delays  as  the 
defendant,  this  cause  could  not  have  been  tried  at  the  April  term  of  the 
State  court. 

C.  P.  380,  381,  382,  383,  384,  385. 

**  The  word  term  as  here  used  means— according  to  the  constructo 
which  it  has  received  in  the  eighth  judicial  circuit — ^the  term  at  which, 
under  the  legislation  of  the  State  and  the  rules  of  practice  pursnaat 
thereto,  the  cause  is  first  triable,  i.  e.  subject  to  be  tried  on  its  m^iti^ 
not  necessarily  the  term  when,  owing  to  press  of  business  or  arrearages, 
it  diay  be  first  reached,  in  its  order,  for  actual  trial.  *  *  *  It  was- 
sald  Mr.  Dillon — the  obvious  purpose  of  Congress,  by  the  use  of  the 
words  "  before  or  at  the  term  at  which  the  cause  could  be  ^rs(  tried,  to 
require  the  election  to  be  taken  at  the  first  term  at  which— under  the 
law — the  cause  was  triable  on  its  merits^* 

Southern  Law  Beview,  July  1876,  p.  311,  312. 

After  the  call  in  warranty,  the  term  at  which  the  present  case  ooold 
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bare  first  been  tried  on  its  merits,  was  the  December  term,  and  it  was 
then  that  the  warrantor  and  third  possessor  applied  for  and  obtained 
its  transfer. 

The  application  was  made  within  the  delay  prescribed  by  the  act  of 
Congress,  and  the  nature  of  the  subject  matter  of  the  controversy 
authorized  the  remoTal. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 


No.  7428. 
Jules  Lagoste  vs.  Conbad  Duvie. 


Where  the  plalutiff  in  a  seqaestration  suit  has  been  nonsuited,  the  surety  on  the 
sequestration  bond,  when  sued  by  the  defendant  for  damages,  has  a  riffht  to 
introduce  evldenoe  to  show  that  the  property  sequestered  did  not  belong  to  the 
defendant. 

A  PFEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Sogers^ 

Homor  &  Benedict  and  Frandn  W.  Baker  for  plaintiff  and  appel- 
lee. 

jT.  a,  Bartlette  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Sfenceb,  J.  Joaquin  Boses  brought  suit  against  Lacoste  and  had  a 
distillery,  its  appurtenances,  and  some  liquors  sequestered  on  the  allega- 
tion that  they  belonged  to  a  partnership  existing  between  bim  and  La- 
coste. He  prayed  a  settlement  of  the  partnership,  and  that  he  be  decreed 
owner  of  one  half  its  property,  rights,  credits,  etc. 

Conrad  Duvie  was  the  surety  of  Boses  on  the  sequestration  bond. 

Lacoste's  answer  was  a  denial  generally  and  specially  of  the  alleged 
partnership.  On  February  2, 1878,  there  was  signed  a  final  judgment 
dismissing  the  suit  of  Boses  as  in  case  of  nonsuit.  On  March  28, 1878, 
Boses  moved  for  and  obtained  an  order  of  appeal.  Not  having  been 
taken  within  ten  days,  ttiat  appeal  is  only  devolutive,  and  does  not  sus- 
pend proceedings  against  Boses  and  his  surety  for  damages. 

The  present  suit  is  brought  against  Duvie,  the  surety,  alone,  for 
damages  resulting  from  said  sequestration,  plaintiff  alleging  that  Boses 
is  impecunious  and  utterly  insolvent,  and  that  nothing  can  be  made  out 
of  him  on  execution. 

On  the  trial  the  surety  offered  evidence  to  show  that  Lacoste  was 
not  the  owner  of  the  goods  sequestered,  and  consequently  suffered  no 
damages  by  their  seizure.  This  evidence  was  rejected  on  the  ground 
that  the  question  of  ownership  could  not  be  raised  by  the  surety.    We 
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think  the  court  erred.  The  judgment  in  this  case  was  one  of  mmwit, 
and  does  not  therefore  even  prevent  Roses  from  re-asserting AU  ovoer- 
ship  of  the  property.  For  a  stronger  reason,  it  does  not  predode  Ik 
surety,  as  to  whom  a  final  judgment  against  the  principal  would  be  oolf 
prima  fade  evidence  of  liability.  Certainly,  if  Lacoste  was  not  owner  cf 
the  property  sequestered,  he  ought  not  to  recover  by  way  of  damageB 
the  value  thereof,  as  he  seeks  to  do  and  has  done  in  this  case.  The  eri- 
dence  should  have  been  received. 

It  id  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
is  reversed ;  and  it  is  now  ordered  that  this  cause  be  remanded,  to  be 
proceeded  with  according  to  law. 
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No.  7318. 
The  State  vs.  John  Johnson. 

An  objection  to  tho  manner  of  drawing  a  venire  can  not  be  successfully  madcoi- 
less  made  on  the  first  day  of  the  week  for  which  the  centre  was  drawn. 

Whether  certain  interrogatories,  objected  to  as  leading  and  tending  to  elieitoeK 
opinions  instead  of  facts,  should  be  put  to  a  witness,  is  a  matter  thatrestiU 
the  sound  discretion  of  the  court. 

Evidence  offered  in  defense,  and  not  in  rebuttal,  in  atrial  for  murder,  to  show  tkit 
shortly  before  the  homicide  another  party  had  publicly  threatened  to  kCl  t^ 
deceased,  when  neither  the  party's  name,  nor  any  of  the  surroundini?  eirno* 
stances  of  his  alletred  threat  is  made  to  appear,  is  not  admissible. 

A  remark  by  the  judge  to  the  prosecuting  officer  in  a  criminal  proceeding  wtfniif 
the  latter  to  examine  the  witnesses  carefully  in  order  to  avoid  the  takiiur  ^ 
bills  of  exception,  can  not  tend  to  the  prejudice  of  the  accused,  and  thereforeii 
not  a  ground  for  disturbing  a  verdict. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Point« 
Couple.     Yoist,  J. 

H,  N.  Ogden,  Attorney  General,  for  the  State. 

Bobert  Semple,  Charles  Parlange,  and  Charles  W,  DuBov  'or  ^ 
fendant. 

The  opinion  of  the  court  was  delivered  by 

DeBla^nc,  J.  Defendant  was  tried  for  murder.  The  firet  time  be 
was  found  guilty  without  capital  punishment,  and  sentenced  as  the  lav 
prescribes.  He  appealed  and  we  remanded  the  case,  "  on  the  ground 
that  evidence  rejected  by  the  lower  court  might  have  shown  that  per- 
sons with  whom  the  deceased  quarreled  a  few  days  previous  to  the  msr- 
der  had  more  reasons  than  the  accused  for  committing  the  crime.  Tbere 
were  no  witnesses  to  the  homicide,  and  the  prosecution  resting  on  dr< 
cumstantial  evidence,  the  rejected  proof  was  as  proper  as  legal"  Itvi* 
offered  in  rebuttal,  and  reason  and  law  commanded  its  admissioiL 
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The  second  trial  took  place,  defendant  was  found  guilty  of  man- 
slaughter, and  sentenced  to  twenty  years  imprisonment  at  hard  labor. 
He  has  again  appealed,  and— to  annul  the  verdict  rendered,  and  reverse 
the  sentence  pronounced  against  him — he  urges  four  different  reasons : 

1.  The  entire  venire,  from  which  was  drawn  the  Jury  by  whom  he 
was  tried,  was  illegal  and  void. 

2.  Leading  questions,  and  questions  which  tended  to  elicit  opinions 
and  Dot  facts,  were  propounded  to  the  State  witnesses. 

3.  He  was  not  allowed  to  prove  that  deceased  had,  a  short  time 
previous  to  bis  death,  quarrelled  with  another  party,  who  had  publicly 
threatened  to  kill  him. 

4.  A  remark  from  the  presiding  judge  to  the  district  attorney  was 
calculated  to  prejudice  the  jury  against  the  prisoner. 

L 
The  objection  to  the  manner  in  which  the  jury  had  been  drawn  was 
not  made  on  the  first  day  of  the  week  for  which  they  had  been  drawn. 
It  could  have  been  successfully  made  but  on  that  day.    Act  of  1877,  p. 

n. 

The  questions  excepted  to  as  being  leading  and  as  tending  to  elicit 
mere  opinions,  are  these :  The  district  attorney  asked  one  of  the  wit- 
nesses : 

1.  Did  the  deceased — during  the  Ist,  2d,  3d  or  4th  visit  you  paid 
him,  make  any  declaration,  and  did  he  seem  to  be  conscious  of  his  con- 
dition ? 

2.  Did  he — from  his  actions — seem  to  fear  that  he  was  going  to 
die? 

3.  Did  he — at  that  time — makie  any  voluntary  declaration  ? 

The  question  propounded  to  a  witness  should  not  suggest  but  one, 
a  desired  answer,  nor  should  it  be  a  riddle.  A  witness  is  not  a  wizard 
or  a  sibyl :  he  must  be  comprehensively  informed  of  the  subject  in  rela- 
tion to  which  he  is  to  be  examined :  his  attention  can  properly  be 
directed,  by  the  question,  to  that  particular  subject,  and— ^there — left  in 
charige  of  his  memory.  Under  the  too  rigid  rule  invoked  by  defendant's 
counsel,  no  one  could  successfully  testify  in  a  court  of  justice,  unless  he 
could — on  being  vaguely  interrogated — guess  what  facts,  what  dates, 
what  circumstances  he  is  expected  to  disclose. 

The  rule — as  said  by  Mr.  Greenleaf — is  to  be  understood  in  a  reason- 
able sense  ;  for  if  it  were  not  allowed  to  approach  the  points  at  issue  by 
leading^  questions,  the  examinations  would  be  most  inconveniently  pro- 
tracted. Indeed,  when  and  under  what  circumstances  they  may  be  put, 
is  a  matter  resting  in  the  sound  discretion  of  the  court,  and  not  a  mat- 
ter which  can  be  assigned  for  error. 

Greenleaf  on  Evidence,  vol.  1,  Nos.  434,  435,  447. 
24  81 
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In  answer  to  the  questions  excepted  to,  the  witness  was  not  oeoee- 
sarily  bound  to  express  an  opinion  :  he  couid  have  testified  as  to  his 
belief,  and  the  facts  which  induced  it  Though  one  may  not  alwavs  be 
able  to  know  whether  another  is  going  to  die,  he  can  almost  InTamblj 
discover  whether  the  other  is  himself  under  that  impression.  Tbose 
who — for  even  a  few  months — have  stood  by  the  side  of  a  mortally 
wounded  man,  can  never  be  deceived  as  to  his  hopes  and  his  apprefaea- 
sions :  the  light  of  the  hope  or  shades  of  the  apprehension  rest  on  bis 
brow :  they  are  revealed  by  an  inquiring  glance,  by  the  sound  of  bis 
voice,  by  an  anxious  request,  by  the  silent  farewell  which  swells  lus 
heart  and  his  lips ;  and — as  well  as  the  surgeon  or  the  nurse— any  one 
who  has  seen  and  heard  a  wounded  man,  can  testify  as  to  whether  he 
left  him  under  the  impression  that  he  was  going  either  to  lire  or  to 
die. 

lIi.R28. 

in. 

Defendant  oflfered  to  prove— not  in  rebuttal — but  as  a  defence^  at 
least  we  so  presume  from  the  judge's  ruling,  that — ^shortly  before  the 
homicide — another  party  had  publicly  threatened  to  kill  the  deceased. 
Who  it  was  that  so  threatened,  and  where  that  party  was  when  the 
homicide  was  perpetrated — whether  on  the  spot,  near  to  it,  in  the  par- 
ish, in  the  State,  on  this  continent  or  in  this  world,  we  are  not  informed. 
The  bill  of  exception  does  not,  in  this  instance,  disclose  any  fact  or  dr- 
cumstance  which  would  have  justified  the  admission  of  the  tendered 
proof,  and  it  was  properly  excluded. 

IV. 

The  judge's  remark,  to  which  defendant's  counsel  objected,  as  ooe 
calculated  to  prejudice  the  jury  against  the  prisoner,  was  addresed 
to  the  district  attorney :  he  warned  him  to  examine  the  witness^  so  as 
to  avoid  the  taking  of  any  bill  of  exception,  because — he  said — ^this  eaae 
had  already  been  remanded  on  the  most  frivolous  technicalities. 

From  that  remark,  howsoever  incorrect  it  was,  we  can  drawbvt 
one  inference :  it  is  that  the  judge  restrained  the  district  attorney  io  ^ 
examination  of  the  witnesses  who  testified  on  the  trial,  and  of  this  ^ 
prisoner  can  not  justly  complain:  that  instruction  must,  necessarilj, 
have  been  favorable  to  the  defence. 

It  is— therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 
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No.  5767. 
Mas.  M.  Gebhaine,  Tutbix,  ts.  Fbank  Mallebioh. 

The  sale  of  a  deceased  husband's  property  under  executory  process  will  be  held 
invalid  when  it  appears  that  the  appraiser,  by  whose  appraisement  the  prop- 
erty was  sold,  was  appointed  by  the  widow,  and  that  she  was  not  the  acrent  of 
her  deceased  husband,  or  the  lejral  representative  of  his  succession. 

A  purchaser  In  bad  faith  is  not  entitled  to  have  the  purchase  price  tendered  to  him 
before  the  institution  of  a  suit  for  the  recovery  of  the  purchased  property. 

The  recital  of  an  order  of  court  in  a  sherllTs  return  is  not  a  sufficient  proof  of  the 
order. 

The  employment  of  an  attorney  to  defend  a  suit  does  not  authorize  him  to  receive 
from  the  sheriff  the  proceeds  of  the  defendant's  property  sold  under  judgment 
in  that  suit. 

A  purchaser  in  bad  faith  is  liable  for  the  fruits  and  revenues  of  the  property  while 
in  his  possession. 

The  mere  fact  that  a  widow  appoints  an  appraiser,  in  the  sale  of  community  prop- 
erty sold  under  executory  process,  will  not  make  the  sale  a  valid  one  as  to  her 
half  of  the  property,  when  it  appears  that  she  acted  for  her  husband,  of  whose 
death  she  was  ignorant. 

k  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier,  J. 

McGloin  &  Nixon  for  plaintiff  and  appellee. 
C.  F.  Hufft  and  F.  Michinard  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  as  tutrix  of  the  minor  children  of  Francois 
•Germaine,  deceased,  sues  to  recover  two  pieces  of  property  in  New  Or- 
leans, with  their  revenues.  This  property  was  sold  and  adjudicated  to 
•defendant  on  7th  July,  1873,  under  an  execution  issued  on  the  judgment 
of  Bruennlng  vs.  said  Francois  Germaine,  said  judgment  recognizing  a 
•mortgage  andr  vendor's  lien  thereon. 

Plaintiff  alleges  numerous  nullities  ac^inst  the  validity  of  said  sale, 
.and  charges  that  the  defendant  was  a  purchaser  in  bad  faith,  and  with 
lull  knowledge  of  the  defects  of  said  title,  and  is  therefore  liable  for 
fruits  and  revenues. 

The  facts  are,  that  Francois  Germaine,  who  was  a  citizen  and  resi- 
dent of  New  Orleans,  went  on  a  trip  to  Costa  Rica,  where  he  died  on  the 
:2d  June,  1873,  his  wife,  the  plaintiff,  and  their  children  remaining  in  said 
dty.    The  sheriff  returns  that  he  made  the  seizure  of  said  property  on 
Blst  May,  1873;  that  the  property  was  duly  appraised  by  experts  ap- 
pointed by  plaintiff  and  defendant.    The  proof  is,  that  the  defendant's 
wife  appointed  the  appraiser  by  a  writing  wherein  she  states  that  her 
husband  was  absent.    This  appointment  was  made  on  or  after  18th 
•June.  She  does  not  sign  as  bis  agent,  nor  is  there  the  slightest  evidence 
;that  she  was.    Germaine's  suocession  was  not  opened  till  some  time  in 
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September,  and  plaiatiff  qualified  as  natural  tutrix  in  October,  1S71 
We  think  that  upon  the  state  of  facts  here  disclosed  the  sale  to  the  d^ 
fendant  was  illegal  and  null.  It  requires  no  citation  of  authority- to 
show  that  a  man's  wife,  or  his  widow,  for  that  mat  terras  such,  baa  bo 
authority  to  act  for  him  in  judicial  proceedings.  She  bad  no  such  pow- 
ers of  agency.  Hence  the  question  discussed  by  defendant's  oouoselas 
to  the  effect  of  the  unknown  death  of  the  principal  upon  the  subseqoeGt 
acts  of  the  agent  does  not  arise,  and  requires  no  discussion. 

It  is  equally  elementary  that  after  the  death  of  a  defendant  Id  exe- 
cution proceedings  to  sell  his  property,  without  making  his  heirs  or  legal 
representatives  parties,  are  illegal. 

We  therefore  hold  that  the  sale  to  defendant  was  null  and  of  bo 
effect,  and  did  not  divest  the  succession  of  Germaine  of  the  property  ia 
question. 

But  defendant's  counsel,  in  their  brief,  urge  that  the  plaiDttf& 
should  have  tendered  him  the  amount  he  paid  on  his  bid.  No  such  ob> 
jection  or  exception  is  made  in  defendant's  pleadings.  But  bad  it  been 
made,  we  think  that  it  would  have  been  unavailing,  for  the  reason, » 
we  shall  see  hereafter,  the  defendant  was  a  purchaser  in  bad  faith,  and 
had  by  his  own  confession  full  knowledge  of  Germaine's  death  before 
he  accepted  the  sheriff's  title,  on  28th  August,  1873.  We  understand  the 
rule  requiring  previous  restitution  or  tender  to  be  an  equitable  relie! 
granted  only  to  purchasers  in  good  faith.  To  extend  the  rule  funher 
would  be  to  allow  purchasers  to  take  advantage  of  their  own  wrong.  It  b 
purely  an  equitable  rule,  and  would  be  abused  by  allowing  wrong-doeis 
to  avail  themselves  of  it  as  a  condition  precedent  to  the  undoing  oC 
their  own  illegal  acts.  C.  C.  3453  ;  30  A.  174;  6  A.  585 ;  26  A.  188, 3^; 
24  A,  472  ;  2  A.  543 ;  6  N.  S.  674  ;  3  L.  543. 

It  is  further  objected  in  defendant's  brief,  but  nowhere  in  tbdr 
pleadings,  that  plaintiffs  are  estopped  from  contesting  this  sale,  first, 
because  the  sheriff  says  in  his  return  that  by  "an  order  of  the  Secood 
District  Court  in  the  matter  of  the  succession  of  F.  Gennaine,  Ko. 
36,473,"  he  was  directed  to  hold  on  to  the  proceeds  of  sale.  As  we  hare 
seen,  the  succession  of  Germaine  was  not  opened  until  the  middle  d 
September,  1873,  long  after  this  sale,  and  the  number  of  that  suceessioii 
is  shown  to  be  36,611.  Even  if  it  were  conceded  that  the  tutrix  could 
ratify  the  sale  in  this  way  (which  we  think  she  could  not  do)  the  mere 
recital  of  what  the  sheriff  supposed  to  be  such  an  order  is  not  sufficient 
proof  of  it.  Secondly,  the  sheriff  recites  in  his  return  that  he  paid  to 
Braughn  &  Buck  "  defendant's  attorneys,"  the  surplus  of  the  price,  to 
wit,  $35.  We  have  seen  that  defendant  was  dead.  His  attorneys  had  no 
mission  or  power  to  represent  him,  therefore,  even  if  they  had  before  hi* 
death.    It  does  not  follow  that  because  an  attorney  is  employed  to  de- 
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Jend  a  suit,  that  he  has  authority  to  receive  from  the  sheriff  theproceeds 
of  defendant's  property  sold  under  judgment  in  that  suit 

The  only  remaining  question  is  as  to  the  fruits  and  revenues.  The 
evidence  satisfi^  us,  as  it  did  the  judge  a  quo,  that  the  defendant  was  a 
purchaser  in  had  faith,  and  therefore  liable  to  pay  the  fruits  and  reven- 
ues. Had  the  defendant  claimed  to  compensate  this  demand  by  the  pay- 
ment he  made,  we  should  have  allowed  it.  But  no  such  defense  was 
made  or  is  now  made.  He  simply  asked  that  Bruenning's  heirs  be  cited 
in  warranty,  and  condemned  to  pay  him  a  i^oasonable  sum  for  his  attor- 
ney's fees,  and  that  his  rights  against  them  in  other  respects  be  reserved 
to  him.  The  court  a  qua  reserved  his  rights  as  prayed  for.  He  has  re- 
course upon  them,  or  if  he  has  paid  the  mortgage  held  by  them,  perhaps 
he  would  have  his  recourse  on  that,  as  subrogee. 

The  judgment  is  affirmed  at  the  costs  of  defendant. 


On  Application  fob  a  Rehearing. 

Defendant's  counsel  complains  that  the  court  has  ignored  that  part 
of  his  argument  in  which  he  claims  that  the  sale  to  him  was  at  least 
valid  to  extent  of  the  widow's  half,  it  being  community  property.  This 
arg'unQent  rests  solely  and  exclusively  upon  the  fact  that  she,  after  the 
husband's  death,  appointed  an  appraiser. 

It  is  elementary  that  an  act  done  by  an  heir  or  surviving  wife,  in 
ignorance  of  the  death  of  the  ancestor  or  husband,  and  therefore  with 
BO  intent  to  accept,  will  not  constitute  such  acceptance. 

It  \a  the  intent  with  which  the  act  is  done  that  the  law  regards  chiefly. 
It  is  patent  on  the  face  of  the  paper  whereby  she  appointed  the  ap- 
praiser that  she  had  no  such  knowledge  and  no  such  intent.  She  pro- 
fesses to  act  for  her  husband,  "who  is  now  absent  from  the  city" 

The  counsel  also  complains  bitterly  of  the  decrejo  holding  him  to  be 
a  possessor  in  bad  faith.  The  district  judge,  who  saw  and  heard  the 
witnesses,  so  concluded.  An  examination  and  re-examination  of  the  facts 
and  evidence  lead  us  to  the  same  result.  It  is  at  all  times  an  unpleas- 
ant, and  often  a  distressing  duty,  which  courts  are  called  upon  to  per- 
form, to  decide  in  the  last  resort  upon  the  rights  of  their  fellow  men. 
Bat  after  a  full  and  conscientious  investigation  of  the  facts,  it  is  our 
•duty  to  apply  the  law  to  them  as  we  find  them. 

We  see  no  possible  ground  to  doubt  the  nullity  of  this  sale.  We 
think  the  weight  of  evidence  discloses  in  the  defendant  such  knowledge 
as  renders  him  a  possessor  in  bad  faith.  Nor  do  we  see  that  the  ulti- 
mate efifect  of  our  decree  is  so  crusbingly  disastrous  as  the  counsel  pic- 
tures. ■  In  every  event,  and  whether  in  good  or  bad  faith,  his  client  would 
•owe  the  fruits  and  revenues  from  and  after  the  17th  November,  1873,  the 
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date  of  briDgiDg  tbie  suit.  The  effect  of  bad  faith  is  to  make  him]iibi» 
for  four  moDtbs  longer  time.  If  the  rents  were  not  wortii  the  &m 
claimed,  defendant  should  have  rebutted  the  positive  and  uncontradicted 
proof  that  he  was  receiving  $75  per  month.  He  did  not  do  so,  and  vd 
must  presume  he  did  not  because  he  could  not 

We  adhere  to  the  views  expressed  in  our  former  opinion,  that  resti- 
tution as  a  condition  precedent  to  an  action  of  nullity  can  be  demanded 
only  by  purchasers  in  good  faith.  But  while  a  purchaser  in  bad  fishh 
can  not  invoke  this  equitable  rule,  he  may  well  set  up  by  way  of  reooo- 
vention  a  claim  that  in  case  he  be  evicted  he  have  judgment  for  mooejf 
expended  for  improvements  and  taxes,  as  well  as  for  the  amount  of  the 
sum  paid  in  satisfaction  of  the  plaiptiffe'  debts.  If  the  sale  is  annolied 
the  judgment  debt  and  mortgage  revive,  and  if  defendant  has  paid  then 
he  is  legally  subrogated  to  them. 

But  we  can  not  render  such  judgments  where  there  is  no  pleading 
or  prayer  to  support  them. 

Defendant's  only  prayer  in  this  regard  is  that  his  warrantora  b» 
cited ,  and  condemned  to  pay  him  a  reasonable  attorney's  fee,  and  that 
his  rights  in  other  respects  be  reserved. 

The  rehearing  is  refused. 


No.  7385. 

A.  H.  SlNGLETART  VS.  J.  R  SiNOLETABY,  SHERIFF,  ET  AL 

The  house  and  flrrounds  situated  in  the  outskirts  of  an  unincorporated  town,  wkiflk 
belong  to  a  debtor  who  resides  on  the  premises,  and  who  has  a  wife  and  diildna 
dependent  on  him  for  support,  and  whose  wife  has  less  than  $600  worth  of  imr 
erty,  are  exempt  from  seizure  under  the  provisions  of  the  homestead  law. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  livingstix. 
Duncan,  J. 

K  W.  &  S.  M,  Bobertson  and  C.  Jreson  Bradley  for  defendant  and 
appellee. 

J.  A.  Addison  and  Homor  &  Benedict  for  defendants  and  appdlaata 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  April  1873,  plaintiff  mortgaged  in  favor  of  Hi|^ 
Allison  &  Co.  three  lots  of  ground  situated — one  in  Clio  and  two  ii 
Port  Vincent. 

Those  lots  were  seized  to  satisfy  the  mortgage,  and— of  the  three- 
that  situated  in  Clio  was  sold.  The  intended  sale  of  the  others  m 
enjoined,  on  the  grounds : 

1.  That  the  notice  required  in  proceedings  via  execuUca  baa  doI 
been  given. 
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2.  That  the  lotB  which  plaintiff  owns  in  Port  Vincent  and  the  build- 
ings thereon  compose  his  homestead  and  are  exempt  from  seizure. 

His  injunction  was  maintained  and  his  creditors  appealed. 

The  evidence  shows  that  the  two  lots  and  the  buildings  thereon  are 
occupied  as  a  residence  by  plaintiff,  his  wife  an<i  bis  children,  who  are 
dependent  upon  him  for  a  support :  that  said  property  is  worth  five 
hundred  dollars,  and  that  owned  by  his  wife  far  less. 

Under  these  circumstances,  is  plaintiff  entitled  to  the  exemption 
which  he  claims  ? 

It  is  contended  that  he  is  not;  and  why  ?  Because  he  occupies  a 
residence  which  happens  to  be  on  the  fraction  of  a  plantation  laid  out 
in  town  lots,  and  because,  instead  of  cultivating  a  field,  he  cultivates  a 
garden  and  an  orchard. 

The  representative  of  the  parish  testified,  on  the  trial,  that — as  yet — 
Port  Yincent  is  not  incorporated. 

As  held  in  "Baden  vs.  Beeves,  Executor,"  plaintiff's  lots  do  not  be- 
long to  the  class  designated  as  urban  property,  and  the  provisions  of 
the  homestead  law  do  apply  to  his  ease. 

27th  A.  226,  227. 

It  is — ^therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 


No.  4466.  firm 

I  48    704 

Daniel  Mulligan  vs.  Louis  Vallee  et  al. 

The  insertion  of  a  clause  in  a  bond  for  the  release  of  Bequestered  property  to  the 
effect  *'  that  the  sureties  shall  satisfy  such  judfirment  as  may  be  rendered  in  the 
pendlne  case."  is  not  authorized  by  law,  and  therefore  is  not  bindinsr  on  the 
sureties. 

Where  the  sequestered  property  of  a  defendant  has  been  released  on  bond,  and  it 
appears  that  whatever  part  of  such  property  afterwards  sold,  or  destroyed  by 
upe  was  replaced  by  the  defendant  by  other  property  of  greater  value  which  was 
subsequently  subjected  by  the  sequestorinff  creditor  to  the  satisfaction  of  his 
jndfcment.  the  sureties  on  the  defendant's  release  bond  can  not  be  held  liable 
for  any  balance  of  the  plaintilTs  judgment  that  may  remain  unsatisfied. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leaumont, 

W.  B.  Lancaster  for  plaintiff  and  appellant. 

Ogden  dk  HUl  for  succession  of  Bell,  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlano,  J.  During  the  war — in  1864 — Daniel  Mulligan  sued  Philip 
Lynch  before  a  federal  court,  and  caused  to  be  sequestered,  according 
to  the  marshal's  return — twelve  horses,  five  carriages,  one  buggy,  and 
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other  movables  being  at  the  stables,  at  No.  99  St  Charles  street,  in  the 
city  of  New  Orleans. 

Ttie  property'  thus  sequestered  was  released  and  left  in  the  poeaeB- 
slon  of  Lynch,  who — to  obtain  its  release — ^gave  bond  for  six  thoosa&d 
dollars,  with  Louis  Yallee  and  Wm.  R  Bell — the  defendants — as  his  sure- 
ties. That  bond,  made  payable  to  the  marshal,  or  his  assiRns,  was— by 
the  marshal — transferred  to  Mulligan,  and  the  condition  therein  inserted 
is  "  that,  if  the  said  Philip  Lynch  shall  not  send  the  above  deeciibcd 
property  out  of  the  jurisdiction  of  this  court,  th&t  he  will  not  makeu 
Improper  use  of  it,  and  that  he  will  faithfully  present  the  same,  in  case 
he  should  be  decreed  to  restore  the  same  to  the  said  Isaac  Edward 
Clarke,  or  shall  satisfy  such  judgment  as  may  be  rendered  in  the  suit  pend- 
ing, as  above  mentioned,  then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force." 

Judgment  was  rendered  against  Lynch  In  the  federal  court,  and— 
under  an  execution  issued  on  that  judgment — the  marshal  seized  and 
sold  thirteen  horses,  eight  carriages,  one  buggy  and  harness,  one  epnag 
wagon,  one  cow,  two  hearses  and  over  one  hundred  coffins,  cases  asd 
caskets. 

The  marshal  seized  and  sold,  under  the  execution,  more  than  be 
had  sequestered  ;  but  this — Mulligan  contends — cannot  avail  the  sure- 
ties on  the  release  bond,  because  only  a  small  fraction  of  thesequ^tered 
property  was  sold,  and  the  sureties'  obligation  was  that,  unless  tlM 
whole  of  said  property  was  returned,  they  would  pay  his  judgment 

All  of  Lynch's  property  was  sold  to  satisfy  the  execution  under 
which  it  was  seized,  and  there  remains  due — on  said  judgment — a  bal- 
ance of  $1774  39c.  The  present  suit  was  brought  to  recover  that 
balance  and  some  costs  from  the  sureties  of  Lynch.    Their  defence  is: 

1.  That  their  obligation  was,  under  the  law — not  to  pay  the  judg- 
ment obtained  by  Mulligan— but  merely  to  return  the  property  which 
was  released  on  bond,  and 

2.  That  such  of  that  property  which  was  not  returned,  was  ex- 
clusively the  horses  which  died  and  the  effects  which  were  destroyed  by 
wear  and  tear,  but  that  those  horses  SiPd  effects  were  replaced  by  othcn 
of  a  like  value. 

The  Code  of  Practice  expressly  provides  that  *'  a  defendant  against 
whom  a  mandate  of  sequestration  has  been  obtained — except  in  cases 
of  failure — may  have  the  same  set  aside  by  executing  his  obligation,  for 
whatever  amount  the  judge  may  determine,  as  being  equal  to  the  valv£ 
of  the  property  to  be  left  in  his  possession." 

C.  P.  279. 

•*  The  security  thus  given  by  defendant,  when  the  property  sequel 
tered  consists  in  movables,  shall  be  responsible  that  he  shall  not  send 
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away  the  same  out  of  the  jurisdiction  of  the  court ;  that  he  shall  not 
make  an  improper  use  of  them  ;  and  that  he  will  faithfully  present  them, 
after  definitive  judgment,  in  case  he  should  be  decreed  to  restore  the 
same  to  the  plaintiff." 

In  Carroll  &  Co.  vs.  Hamilton,  we  said :  that  it  is  the  value  of  the 
property,  and  not  the  amount  of  the  judgment  alone  which  regulates 
the  obligations  and  responsibilities  of  the  bondsmen.  The  judgment 
may  be  for  more  or  less  than  the  amount  of  the  bond  or  the  value  of 
the  property.  If  so,  no  more  can  be  recovered  than  the  amount  of  the 
bond  or  value  of  the  property  in  the  former  case,  and  no  more  than  the 
amount  of  the  judgment,  though  less  than  either,  in  the  latter  case. 
•      30  A.  623. 

The  condition  inserted,  by  the  marshal's  deputy,  in  the  bond  which 
is  the  basis  of  Mulligan's  action,  to  wit :  "  that  the  sureties  shall  satisfy 
such  judgment  as  maybe  rendered  in  the  pending  suit,^*  is  not  a  condition 
that  be  could,  legally,  have  inserted  in  a  bond  furnished  to  release  se- 
questered property  ;  and  it  is  now  settled  that — in  matters  of  this  kind 
— ^the  sureties'  obligations  must  be  construed  by  the  law  under  which 
they  are  contracted. 

2  L.  399.    9  R  637.    6  A.  277. 

As  the  amount  of  the  bond  is  to  be  fixed  with  reference  to  the  value 
of  the  property,  and  at  an  amount  equal  to  its  value,  it  is  true — as  a 
general  rule,  that,  prima  facie  at  least,  the  value  of  the  property  may 
be  measured  by  the  amount  of  the  bond  ;  but — in  this  instance — a  part 
of  the  sequestered  effects  were  returned,  and — in  as  much  as  the  value 
of  that  part  has  not  been  established — we  could  not,  if  we  were  to  hold 
that  the  sureties  are  liable,  fix  the  extent  of  their  liability. 

Did  Lynch  violate  the  condition  of  his  bond  ?  Did  he  send  the  se- 
questered effects  out  of  the  jurisdiction  of  the  court,  under  whose  man- 
date they  were  sequestered  ?  Did  he  make  an  improper  us^  of  them  ? 
If  he  did,  that  was  not  shown.  Ho  sold,  for  $160,  the  buggy  mentioned 
in  the  marshal's  sequestration,  and — to  replace  it — bought  a  carriage 
for  which  he  paid  $1200  ;  and — after  the  release — though  he  could  have 
disposed,  not  only  of  the  property  which  had  been  returned  to  him, 
and  of  that  which  he  thereafter  acquired,  when  the  marshal  came  with 
the  writ  of  fieri  facias,  he  gave  all  he  had,  and  more  than — over  three 
years  before — the  officer  of  the  federal  court  had  at  first  taken  under 
the  writ  of  sequestration. 

The  evidence  leaves  no  doubt  that  Lynch  replaced,  by  as  valuable 
articles  of  property,  those  which  he  lost  by  the  wear  and  tear,  or  other- 
wise. He  delivered  to  the  marshal,  and  the  latter  sold,  under  plaintiff's 
execution,  whatever  was  left  of  the  sequestered  effects,  when  the  last 
writ  was  executed,  and— besides — many  others  which  he  would  have 
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had  no  difficulty  in  placing  out  of  the  reach  of  that  writ.  Under  Umk 
circumstances,  we  consider — as  did  the  district  judge — that  Lynch  lug 
not  violated  the  condition  of  his  bond,  and  that  his  sureties  ha^e  in- 
curred no  responsibility. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  jadgmot 
appealed  from  is  affirmed  with  costs. 

Rehearing  refused. 


No.  7365. 
Thb  State  vs.  Louis  O'Gradt  kt  al. 

A  ooDti nuance  oan  not  be  demanded  in  a  criminal  case  on  the  eronnd  that  theooart 
was  not  properly  organized  because  the  acting  sheriff  had  been  elected  to  ud 
was  serving;  In  another  ofil<;e.  when  it  appears  that  the  successor  of  the  wivag 
sheriff  qaalifled  the  day  the  motion  for  the  continuance  was  made,  and  acted  as 
sheriff  on  the  trial  of  the  case. 

Where  one  of  two  men  indicted  for  murder  is  aoauittAd,  and  the  other  convided, 
the  one  convicted  can  not  obtain  a  new  trial  on  the  allegation  that  he  fri^ 
prove  by  his  co-defendnnt  that  the  deceased  threatened  to  kill  him,  and  actBtOr 
attempted  to  carry  the  threat  into  execution,  when  it  Appears  by  the  terms q< 
his  own  alleviations  that  the  attempts  of  the  deceased  to  carry  the  tbreate  'M» 
execution  were  not  made  until  after  the  accused  had  inflicted  the  mortal  woonl 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Wiit- 
aker,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

Belden  &  Duvlgneaud  for  defendant 

The  opinion  of  the  court  \va8  delivered  by 

Spencer,  J.  The  defendants  were  indicted  and  tried  for  murder. 
O'Grady  was  convicted  without  capital  punishment,  Gainnie  was  m- 
quitted.    The  former  appeals. 

No  brief  has  been  filled  by  his  counsel ;  but  an  examination  of  tbft 
record  discloses — 

First— A  motion  filed  on  sixth  December,  1878,  for  continoance,  <a 
the  ground  that  the  court  was  not  properly  constituted,  in  that  Jamei 
D.  Houston,  who  was  acting  as  sherilT,  had  be^n  elected  Administrator 
of  Improvements  of  the  city  of  New  Orleans,  and  bad  qualified  as  sneh 
on  the  fifteenth  of  November,  1878,  and  had  i^ince  been  acting  as  mxk 
administrator  ;  that  thereby  he  ceased  to  be  sheriff. 

The  court  refused  the  continuance  on  this  ground,  but  granted  it 
until  the  thirteenth  of  December,  on  account  of  necessary  absence  of 
counsel  for  one  of  the  accused.  On  same  day,  December  6,  John  Fiti- 
Patrick,  the  newly  elected  sheriff,  presented  his  commission  and  wis 
recognized.  The  trial  commenced  on  the  thirteenth  December,  at  wluek 
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time  the  court  was  undoubtedly  properly  constituted.  We  do  not  desire 
to  be  understood,  however,  as  intimatlDg  that  a  party  charged  with 
crime  can  be  heard  to  raise  as  an  issue  that  the  ministerial  and  other 
officers  of  the  court,  actually  and  de  facto  acting  as  such,  have  no  legal 
right  to  be  such  officers.  We  should  never  get  a  criminal  tried  at  that 
rate.  He  would  commence  with  a  kind  of  collateral  quo  warranto  as 
to  the  judge  and  then  go  on  down  through  the  official  roster  of  the 
court. 

Second — After  conviction  O'Grady  moved  for  a  new  trial  In  order 
that  he  might  have  the  benefit  of  the  teetimouy  of  his  co-defendant 
Gainnie,  by  whom  he  alleged  he  could  prove  that  the  deceased  a  short 
time  before  the  killing  had  threatened  him  and  followed  him  for  some 
time  that  night  with  intention  to  kill  him,  the  accused;  that  accused  acted 
in  self-defense  in  killing  the  deceased,  because  "when  deeeased  was 
shot  he  arose  to  slay  accused,  and  actually  attempted  to  carry  his  threat 
into  execution,  and  would  have  done  so  had  not  defendant  in  self-de- 
fense shot  and  killed  him."  « 

The  showing  for  new  trial  is  defective  in  form  and  insufficient  in 
substance.  If  the  evidence  sought  would  have  been,  as  stated  in  the 
affidavit,  it  would  not  have  tended  to  reduce  the  crime  to  any  degree 
below  murder,  since  the  attempt  to  carr}*  the  alleged  threats  into  execu- 
tion was  only  made  after  accused  had  done  his  deadly  work. 

The  Judgment  and  sentence  appealed  from  are  affirmed. 


No.  6868. 
The  State  vs.  Lee  Watson. 

It  need  not  appear  in  the  record  of  a  criminal  case  that  the  ffrand  jury  who  found 
the  Indictment  were  sworn.  Until  the  contrary  be  affirmatively  shown.it  will 
be  presumed  that  the  arrand  jury  were  properly  onranized. 

Objections  to  the  manner  of  ornranizinflr  a  grand  jury  can  not  be  made  after  a  plea, 
and  trial.    They  should  be  made  before  pleading;. 

The  verdict  in  a  murder  case  will  not  be  disturbed  on  the  f^rpund  that  the  judfpe 
refused  to  chanre  that  if  the  jury  believed  that  when  the  accused  did  the  killinfi: 
he  was  insane  from  the  use  of  intoxicating  liQUors  or  other  poisons  sold  and 
administered  to  him  by  the  deceased.    Drunkenness  does  not  excuse  crime. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   Pardee,  J. 

H,  N.  Ogden,  Attorney  General,  for  the  State. 
JS.  Howard  McCaleb  for  defendant. 
The  opinion  of  the  court  was  delivered  hy 

Bfbnceb,  J.    The  defendant  was  indicted  for  and  convicted  without 
capital  punishment  of  murder.    He  appeals,  i^nd  assigns  as  error  ap- 
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parent  on  the  face  of  the  record  that  it  does  not  appear  by  the  record 
that  the  grand  jury  was  sworn. 

The  record  shows  that  sixteen  persons  named  "  were  this  day  eo- 
panneled  to  serve  as  grand  jurors ;"  that  one  of  them  was  appointed 
foreman,  and  the  charge  of  the  court  given  ;  that  the  grand  jurors^ 
peared  in  open  court,  and  through  their  foreman  presented  theicdiet- 
ment  in  this  case,  duly  attested  as  "a  true  bill"  by  the  foreman.  Th« 
indictment  recites  that  it  was  found  by  the  grand  jury,  "  duly  empaa- 
neled  and  sworn."  The  accused  was  arraigned  and  plead  **  not  gialty,' 
was  tried  and  convicted. 

It  has  been  held  by  this  court  that  it  must  appear  by  the  record 
that  the  petit  jury  trying  the  case  has  been  sworn.  State  vs.  Oat^9 
An.  94  ;  State  vs.  King,  28  An.  425  ;  State  vs.  Douglass,  28  An.  4^. 

In  the  case  of  State  vs.  Tazwell,  30  An.  885,  in  reference  to  the  ob- 
jection that  the  record  did  not  show  "  that  a  grand  jury  was  ever  em- 
panneled  for  the  November  term,  nor  that  the  person  signing  the  find- 
ing  as  foreman  was  ever  selected  as  such,  or  had  authority  so  to  sign," 
we  said,  "  we  do  not  consider  it  sacramental  that  these  preliminary  pro- 
ceedings for  the  organization  of  the  grand  jury  should  be  copied  in  tbe 
record.  We  will  in  the  absence  of  specific  objection  and  aflQrmatiTe 
proof  to  the  contrary,  presume  that  it  was  properly  organized.  The 
cases  cited  by  defendant  have  reference  to  the  petit  jury  organized  to 
tr}'  the  case  ;  that  jury  is  specially  organized  with  reference  to  the  par- 
ticular case  to  be  tried,  and  it  might  well  be  that  its  organization,  etc, 
should  appear  by  the  record  ;  but  the  same  reason  does  not  exist  as  to 
the  grand  jury's  organization." 

We  will  only  add  that  the  grand  jury  is  organized /or  the  term  and 
with  reference  to  no  particular  case,  while  the  petit  jury  is /or  par^*cidar 
cases.  The  former  is  to  inquire  into  all  crimes,  the  latter  into  soma 
particular  crime. 

Objections  to  the  manner  of  organizing  the  grand  jury  can  not.  we 
think,  be  urged  after  plea  and  trial.  They  are  in  the  nature  of  objec- 
tions to  those  "  formal  defects  apparent  on  the  face  of  the  indictment" 
which  must  be  urged  before  pleading.    E.  S.  1064. 

The,  defendant  also  reserved  a  bill  to  the  refusal  of  the  jadgre  to 
charge  that,  **  if  from  the  evidence  the  jury  believe  that  the  accused,  at 
the  time  of  inflicting  the  mortal  stroke,  was  insane,  and  net  capable  of 
self-control,  from  the  use  of  Intoxicating  liquors  or  other  poison,  ad- 
ministered and  sold  to  him  by  the  deceased,  the  jury  should  not  find 
him  guilty." 

We  think  the  judge  properly  refused  this  charge.  It  is  too  broad, 
and  would  have  manifestly  misled  the  jury  into  the  belief  that  the 
frenzy  of  drunkenness  was  an  excuse  for  homicide. 
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We  think  that  the  correct  rule  is  stated  ia  United  States  vs.  Clarke, 
2  Crancb.  C.  C.  R.  158,  that  it  must  appear,  in  order  to  excuse  the  act, 
"  that  the  prisoner,  at  the  time  of  committing  it  was  in  such  a  state  of 
mental  insanity,  not  produced  by  the  immediate  effects  of  intoxicating 
drinks,  as  not  to  have  been  conscious  of  the  moral  turpitude  of  the 
act."  Under  this  rule  it  is  settled  that  insanity  produced  by  deliHum 
tremens  affects  the  responsibility  in  the  same  way  as  insanity  produced 
by  any  other  cause.  Amer.  Crim.  Law,  §  32,  vol.  1 ;  U.  S.  vs.  Drew,  6 
Mason  U.  S.  Reports,  28. 

In  other  words,  where  drunkenness  is  the  remote  cause  of  the  in- 
sanity, where  the  latter  proceeds  from  causes  which  are  themselves 
the  effect  of  antecedent  excesses,  the  party  is  not  responsible.  The  law 
looks  to  the  proximate  cause  of  the  insanity,  and  if  that  be  drunkenness 
it  is  DO  excuse  for  crime. 

The  judgment  and  sentence  are  affirmed. 


No.  7141. 

Frederick  Wintz  vs.  C.  E.  Girabdey  et  al.    Board  of  Administrators 

OF  Charity  Hospital,  Intervenors. 

The  duty  imposed  by  section  146  of  the  Revised  Statutes  of  1870  on  firoods  sold  at 
public  outcry  by  licensed  auctioneers,  and  which  duty  is  to  be  paid  by  the  vend- 
ors of  the  fiTOods.  is  not  a  tax  on  property,  and  hence  does  not  fall  within  the 
prohibition  of  the  constitutional  amendment  of  1874  limitinfir  taxation  to  12?a 
mills.  Nor  is  such  a  duty  in  violation  of  article  118  of  the  constitution  requirinfi: 
taxation  to  be  equal  and  uniform,  etc.  * 

Section  146  of  the  Revised  Statutes  of  1870  has  not  been  repealed  by  any  subsequent 
creneral  laws  on  the  subject  of  taxation. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
J. 

-E.  Howard  McCaleh  and  T.  Wharton  Collens  for  plaintiff  and  ap- 
pellee. 

^.  Howard  Farrar  and  Frank  C,  Zacharie  for  intervenors  and  ap- 
pellants. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Bfencbr,  J.,  and  on  the  rehearing  by  White,  J. 

Spencer,  J.  The  legal  questions  contested  in  this  case  are  identical 
with  those  presented  in  "  Boye  vs.  Girardey,  et  al.,"  reported  in  28  A. 
p.  717. 

The  case  has  been  argued  with  much  ability  on  both  sides,  and  the 
discussion  has  taken  a  wide  range ;  but  under  the  view  we  have  taken  it 
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will  not  be  necessary  to  enter  upon  many  of  the  interesting'  qnesUooi 
presented  for  consideration  in  argument. 

We  agree  with  our  predecessors  that  the ''  duty  "  impoeed  by  see.  115. 
B.  S.,  upon  auction  sales  is  not  a  tax  on  property,  and  do^  Dot  M 
within  the  prohibition  of  the  amendment  of  1874  limiting  taxation  to 
12i  mills. 

The  sale  of  property  at  public  auction  is  not  a  matter  of  commofi 
and  natural  right,  beyond  the  control  or  even  prohibition  of  the  kgieia- 
tive  power.  This  State,  in  common  with  all  others,  has  constantly  oer- 
cised  the  most  absolute  and  complete  control  of  the  matter  from  its 
very  organization.  The  "duty"  in  question  has  been  levied  upon  aoe- 
tion  sales  without  challenge,  since  the  act  of  January  15, 1805.  TheLegfe- 
lature  has  at  all  times  prescribed  the  qualifications  of  auctioneers,  and 
by  acts  of  March  20, 1809,  and  March  10, 1813,  limited  their  number,  and 
even  authorized  the  appointment  of  a  special  auctioneer  for  boreeBaod 
cattle,  and  prohibited  under  severe  penalties  all  persons  not  duly  author- 
ized from  selling  at  auction.  Many  of  these  provisions  find  themsdfvi 
in  the  Revised  Statutes  of  1870.  By  the  existing  law  it  is  not  evor 
body  who  can  be  an  auctioneer.  The  law  requires  him  to  k>ea"RgiB- 
tered  voter  "  in  the  parish  where  he  exercises  his  calling,  and  he  most 
obtain  a  license  from  the  Auditor ;  that  he  must  not  be  "a  defaulter;'* 
must  "give  bond"  in  favor  of  the  Governor,  and  take  the  oath  pre* 
scribed,  "to  secure  the  faithful  performance  of  all  the  duties  required 
by  law  toward  all  persons  who  may  employ  him,"  and  toward  the  Sut& 
It  prescribes  the  time  and  manner  of  accounting  to  the  State,  and  eoads 
special  rules  for  selling  certain  kinds  of  property,  such  as  jewelry,  and 
even  prescribes  the  time  of  day  and  plans  of  sale,  and  the  per  centum 
of  their  compensation.  For  seventy  years  these  acts  have  stood  oi^in 
our  statute  books,  and  no  one  ever  entertained  the  idea  their  enforce- 
ment infringed  upon  any  of  the  natural  and  inalienable  rights  of  man. 
We  think  that  we  may  accept  the  interpretation  resulting  from  this 
undisputed  and  long  exercise  of  power,  as  conclusive  that  the  State  may 
place  such  restrictions  and  impose  such  conditions  as  it  pleases  upoa 
this  mode  of  selling,  and  even  forbid  it  altogether.  It  may,  therefore, 
impose  ,a  charge  or  duty  on  goods  so  sold,  to  be  paid  by  the  vendcos 
availing  themselves  of  the  manifest  advantages  of  that  mode  of  sale 
which  the  State  has  organized  and,  in  some  sort,  guaranteed  throf^ 
the  bonds  and  oaths  which  it  exacts  for  the  security  of  the  pablkL 

Selling  at  auction  through  a  licensed  auctioneer  is  a  privilege  whicb 
the  State  may  grant  or  withhold,  and  for  the  exercise  of  which,  and  aa 
equivalent  for  the  advantages  of  which,  it  may  exact  a  "daty**  cr 
impose  a  charge,  either  in  the  form  of  a  commission  paid  to  the  aoe- 
tioneer,  or  to  itself  directly,  just  as  it  might  impose  a  duty  or  toQ  oa 
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goods  transported  over  a  turnpike  or  bridge  established  by  the  State 
for  the  safety  and  convenience  of  the  public.  We  find  no  prohibition  in 
the  Ck>n8titution,  express  or  implied,  against  this  exercise  of  power; 
and  not  being  forbidden,  under  a  well-recognized  rule  of  interpretation 
as  to  the  powers  of  the  States,  it  is  permitted.  Cooley,  Cons.  Limita- 
tions, chapter  five,  pages  85 — ^92,  and  chapter  sixteen  of  same  work. 

A  tax  carries  with  it  the  idea  of  imposition  and  compulsion.  In 
the  matter  under  consideration,  selling  at  public  outcry  through  a 
licensed,  bonded,  and  sworn  auctioneer,  there  is  no  such  ingredient.  It 
is  purely  optional  with  the  seller  whether  he  will  or  not  avail  himself  of 
the  advantages  offered  by  the  State  upon  the  terms  it  proposes.  If  he 
do  avail  himself  thereof  he  thereby  agrees  to  pay  the  charges  imposed. 
''Volenti  nonfit  injuria." 

We  see  nothing  in  this  which  resembles  a  property  tax,  beyond  the 
fact  that  the  charge  or  duty  imposed  and  exacted  is  calculated  on  the 
price  of  the  property  sold.  It  has  none  of  the  legal  effects  of  a  prop- 
erty tax.  Its  imposition  is  voluntary.  It  does  not  alTect  the  property 
with  lien  or  privilege,  and  is  not  a  charge  upon  the  property  in  the 
hands  of  any  body. 

Holding,  therefore,  that  section  145  of  the  Revised  Statutes  does 
not  impose  a  tax  on  property,  it  is  unnecessary  to  consider  the  argu- 
ments based  upon  article  118  of  the  Constitution,  and  the  amendments 
of  1874,  prescribing  equality  and  uniformity  of  such  taxes,  and  limiting 
their  amount  For  the  same  reasons  we  hold  that  the  said  section  has 
not  been  repealed  by  subsequent  general  laws  on  the  subject  of  taxa- 
tion. Not  being  a  tax,  the  subject  matter  is  not  the  same,  and  there  is 
no  conflict  or  inconsistency.  It  is  not  pretended  that  the  section  has 
erer  been  expressly  repealed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed;  and  it  is  now  ordered  that 
plaintiffs  demands,  as  well  as  those  of  Hafner  and  others  in  their  peti- 
tion of  intervention  filed  July  3, 1877,  be  rejected  definitively,  and  that 
plaintiffs  injunction  sued  out  herein  be  dissolved  and  set  aside.  That 
sciid  interveners  pay  the  costs  of  their  intervention  in  both  courts,  and 
that  plaintilT  pay  all  other  costs  thereof. 


On  RsHEABnTO. 
White,  J.  When  a  law  imposing  taxation  is  attacked  on  the  ground 
of  unconstitutionality,  the  tribunal  to  whom  the  issue  is  submitted  for 
decslslon  is  apparently  placed  in  the  dilemma  of  violating  one  of  two 
elementary  rules  of  construction ;  the  first,  that  every  rule  of  reasona- 
ble construction  by  which  a  law  is  saved  from  constitutional  inhibition  is 


884 ,  SUPREME  COURT  OF  LOUISIANA, 

Wintz  V8.  Girarder  et  a1. 

to  be  sought  after  and  adopted ;  the  aecood,  that  laws  imposing  reveoi» 
are  to  be  interpreted  in  favor  of  the  tax-payer.  Because  of  ths  oato* 
Bible  clashing  of  those  rules,  we  were  led  to  grant  a  rehearing;  aod 
although  thereon  we  have  had  the  assistance  of  elaborate  written  ud 
oral  argument,  we  see  no  reason  to  modify  the  views  we  have  alrady 
expressed. 

The  objections  pressed  upon  our  attention  are  of  a  two-fold  nature: 
First,  as  to  the  intrinsic  power  to  impose  the  tax  complained  of ;  seoood, 
as  to  the  invalidity  of  the  ta^  in  consequence  of  the  manner  of  its 
imposition,  or  its  mode  of  operation  when  imposed. 

The  want  of  power  is  founded  on  the  three  following  grounds: 
First,  that  article  118  of  the  Constitution  contains  an  enumeration  of 
the  powers  of  taxation  lodged  in  the  law-making  department  of  the 
Government ;  and  that  any  exercise  of  the  taxing  power  not  tberon 
specially  included  and  delegated  is  ultra  vires.  Second,  that  the  tax  id 
controversy  is  an  excise,  and,  therefore,  beyond  the  scope  of  the  general 
power  of  taxation,  even'if  such  power  exist.  Third,  that  the  imposittoii^ 
in  whatever  light  considered,  is  a  tax,  and,  therefore,  beyond  the  linuta- 
tion  of  12|  mills,  as  fixed  in  the  constitutional  amendment  of  1874. 

First :  The  general  and  elementary  rule  of  construction  is  that  sB 
powers  not  denied  exist ;  and  that  courts  will  not  lightly  or  inferentiaOj 
deduce  from  a  State  constitution  a  restriction  on  the  sovereign  rights  of 
the  people,  as  vested  in  the  law-making  department  of  the  Govemmenl 
Seen  by  this  familiar  principle,  can  an  enumeration,  and  hence  a  linuta- 
tion  of  the  objects  of  taxation,  be  possibly  drawn  from  article  118  of  the 
constitution  ? 

That  article  reads : 

**  Taxation  shall  be  equal  and  uniform  throughout  the  State.  All 
property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law.  The  General  Assembly  shall  have  power  to  exempi 
from  taxation  property  actually  used  for  church,  school,  or  cbaritabte 
purposes.  The  General  Assembly  may  levy  an  income  tax  upon  all 
persons  pursuing  any  occupation,  trade,  or  calling,  and  all  such  persoos 
shall  obtain  a  license  as  provided  by  law.  All  tax  on  income  shall  be 
pro  rata  on  the  amount  of  income,  or  business  done.  And  all  deeds  d 
sale  made,  or  that  may  be  made  by  collections  of  taxes,  shall  be  received 
by  courts  in  evidence  as  prima  facie  valid  sales.  The  General  Assennbly 
shall  levy  a  poll  tax  on  all  male  inhabitants  of  this  State,  over  twenty- 
one  years  old,  for  school  and  charitable  purposes,  wtiich  tax  shall  never 
exceed  one  dollar  and  fifty  cents  per  annum." 

In  what  words  of  the  article  is  an  enumeration  to  be  found?  In  tl» 
provision  that  taxation  shall  be  equal  and  uniform — which  simply  poin& 
out  a  mode  of  taxation,  or  rather  throws  safeguards  around  the  meth- 
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ods  of  exerci&ing  the  taxing  power?  Id  the  provisioDS  as  to  lioense  and 
income,  which  are  mentioned  not  as  objects  of  taxation  but  simply  for 
the  purpose  of  defining  the  rule  by  which  these  taxes  are  or  may  be  levied? 
If  not  then  in  these  provisions,  certainly  not  in  that  which  in  mandatory 
terms  directs  the  levy  of  a  poll  tax.  In  fact,  were  the  provision  statu- 
tory the  utmost  latitude  of  construction  could  not  torture  its  words  so 
as  to  evoke  from  them  an  enumeration ;  and  how  much  more  is  sudi  the 
case  when  it  is  considered  that  the  provision  is  a  constitutional  one,  and, 
hence,  to  be  examined  with  reference  to  the  rule  which  teaches  that 
every  legitimate  power  not  expressly  and  in  terms  denied  is  to  be  con- 
sidered as  existing. 

Second :  If  the  general  power  of  taxation  exists,  as  it  undoubtedly 
does,  we  can  not  see  how  if  the  tax  in  question  be  an  excise  its  vaJidity 
would  be  impaired.  If  an  excise  tax,  it  is  none  the  less  a  tax.  If  a  tax« 
it  is  included  in  the  general  power  of  all  taxation,  unless  we  were  to 
enunciate  and  enforce  the  illogical  doctrine  that  the  greater  power  of 
all  and  every  taxation  did  nofc  include  the  lesser  power  of  excise  taxation. 
Excise  we  are  told  is  odious  and  not  in  harmony  with  free  institutions. 
Courts  can  not  look  to  the  odiousness  of  a  law  for  the  purpose  of 
defeating  the  legislative  will.  C.  C.  20.  The  founders  of  the  Republic 
certainly  did  not  consider  excise  as  dangerous  to  those  institutions 
which  they  created  and  sought  to  transmit  through  the  Constitution 
(Constitution  of  the  United  States,  article  one,  section  eight).  Nor 
could  the  fathers  of  our  State  government  have  been  greatly  idarmed 
at  the  tax  now  before  us,  or  looked  upon  it  as  either  very  tyrannical  or 
odious,  for  it  has  been  upon  our  statute  books  for  more  than  seventy 
years. 

Third :  We  consider  the  limitation  adopted  by  the  amendment  of 
1874  as  one  on  the  general  annual  tax  for  the  support  of  the  govern- 
ment, and,  therefore,  inapplicable  to  the  provision  now  before  us.  Such 
ooDcdusion  was  recently  expressed  as  to  a  similar  but  statutory  limita- 
tioa  on  the  taxing  power  of  the  city  of  New  Orleans.  City  vs.  Metro- 
politan Loan  Bank,  31  Annual,  310.  In  fact,  this  meaning  is  the  only 
one  fairly  to  be  deduced  from  the  amendment  itself.  The  General 
ABsembly  enacting  it  must  have  so  intended ;  otherwise,  we  would  be 
obliged  to  conclude  that  they  intended  to  so  limit  the  taxation  as  to 
make  its  total  product  inadequate  for  the  payment  of  the  constitutional 
expenses  of  the  government.  If  the  licesse  tax  bad  not  been  in  contem- 
plated continuance  such  would  have  been  the  inevitable  result,  and  such 
tax  is  stricken  with  nullity  if  the  construction  claimed  by  plaintiff  be 
correct. 

The  objections  as  to  the  mode  are  equally  unfounded.    It  is  insisted 
that  the  tax  on  the  auction  sale  is  a  tax  on  the  property  sold.    We  held 
25  31 
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that  it  was  what  it  purports  to  be,  a  tax  on  the  auctioa  sale  made  bra 
licensed  auctioneer,  and  not  a  tax  on  the  property.  Our  condusion  vts 
and  is  that  such  was  the  case,  because  the  right  to  sell  by  a  Uoeosed 
auctioneer  was  not  a  necessary  result  of  perfect  ownership.  Of  cooree, 
if  the  mode  of  sale  taxed  was  a  mode  resulting  from  and  TisceiaUjcoa- 
nected  with  the  property,  the  tax  on  the  mode  would  be  a  tax  oh  the 
property.  But  the  right  to  sell  by  a  licensed  auctioneer  is  not  in  as? 
way  an  emanation  of  ownership.  Such  auctioneers  are  the  creatures  of 
the  law,  and  whether  in  the  proper  sense  of  the  words  ofBceis,  thejat 
least  are  the  depositaries  of  a  given  quantum  of  power,  the  resolt  o! 
legal  regulation,  and  that  which  is  given  could  be  taken  away.  We  are 
referred  to  a  recent  case  in  which  it  is  said  the  Supreme  Court  ol  the 
United  States  have  held  that  a  tax  on  auction  sales  is  a  tax  on  the  prop- 
erty sold.  Cook  vs.  the  Commonwealth  of  Penn.,  not  yet  reponei 
But  the  true  issue  therein  decided  was  that  a  tax  on  auction  saks  of 
foreign  goods,  different  from  that  levied  on  domestic  goods,  was  a  tax 
on  the  goods  imported,  and  hence  violated  the  Constitution  of  the 
United  States.  Instead  of  contradicting,  this  case  supports  the  opiDicD 
we  have  formed.  Necessarily  the  importation  gave  the  right  to  dispose 
at  the  same  rate  of  tax  of  the  imported  property  as  that  chaiged 
domestic,  and,  therefore,  the  charge  was  on  the  property.  So  in  Browa 
vs.  Maryland  a  license  to  sell  imported  property  was  held  to  be  a  chaige 
on  the  property,  because  the  right  to  sell  such  property  free  from  license 
was  inseparably  connected  with  the  ownership.  In  that  case,  howeief. 
Chief  Justice  Marshall  expressly  drew  the  line  of  demarkatlon  bysaj- 
Ing: 

"  So  if  he  sells  by  auction.  Auctioneers  are  persons  llceniied  ly  tk 
State,  and  if  the  importer  chooses  to  employ  them,  he  can  as  little  object 
to  paying  for  this  service  as  for  any  other  for  which  he  may  apply  to  ah 
officer  of  the  State,  The  right  of  sale  may  very  well  be  annexed  tc 
importation  without  annexing  to  it,  also,  the  privilege  of  using  the  i^- 
cers  licensed  by  the  Slate  to  make  sales  in  a  peculiar  way.^' 

These  views  dispose  of  the  case,  except  in  so  far  as  it  is  contended 
that  the  tax  or  charge  is  unequal  and  not  uniform,  but  it  is  clearly  boct 
within  the  classes  defined  by  law,  and  the  power  to  classify  it  »  as 
necessary  as  the  power  of  taxation  itself. 

It  is  therefore  ordered  that  our  former  decree  remain  undistutted. 
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I  49  1578 

Inhere  the  record  in  a  murder  case  fails  t3  show  that  the  prisoner  was  present  at    31   387 

'113    881 
any  time  during  the  trial,  or  fails  to  show  that  any  plea  was  filed  by.  or  in  behalf  -^ 

of  the  defendant,  the  verdict  in  the  case  will  be  set  aside  and  the  jud«rment  an-   8|    ^1 

nulled. 

An  amendment  of  the  minutes  of  the  criminal  court  in  any  particular  case,  in 
order  to  show  that  the  defendant  was  actually  in  court  during  the  trial,  may  be 
made  even  after  the  record  of  appeal  has  been  lod^jred  in  this  court,  provided 
the  amendment  is  made  contradictorily  with  the  defendant.  It  can  not  be  made 
tx  parte,  with  no  nptice  to  the  defendant. 

'The  einrk  of  the  court  need  only  take  the  oath  of  jury  commissioner  once  during 
his  term  of  office.    He  need  not  take  it  at  every  drawing  of  a  jury. 

'The  testimony  of  the  cl«>rk  of  the  court  is  not  admissible  to  show  that  he  was  ab- 
sent from  the  drawincr  of  a  venire,  when  the  proces  verbcU  of  the  drawing:,  signed 
by  himself,  recites  his  presence. 

After  the  judfire  has  annulled  and  set  aside,  in  one  case,  a  whole  venire  drawn  for 
that  term,  he  can  not  afterward  during  that  term,  in  another  case,  hold  such  a 
venire  to  be  crood. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State,  submitted  the  case. 

Chas.  W.  Pilcher  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Mastnino,  C.  J.  The  defendant  was  indicted  for,  and  convicted  of, 
murder,  and  was  sentenced  to  be  hung. 

The  trial  was  at  the  last  December  term  of  East  Carroll,  and  the 
reoord  fails  to  shew  that  the  prisoner  was  present  in  court  at  any  time 
•during  the  trial.  It  does  not  shew  any  arraignment  whatever.  The 
record  opens  with  the  appearance  in  court  of  the  grand  jury,  then  fol- 
lows the  indictment,  and  the  service  of  a  copy  of  it  and  of  the  venire 
on  the  prisoner,  and  then  the  trial,  conviction,  and  sentence. 

The  appeal  was  lodged  here  December  27, 1878.  On  Feb.  17, 1879 
the  district  judge  who  tried  the  case  made  an  order  in  chambers,  direct- 
ing^ the  clerk  to  'amend,  correct,  or  supply  the  minutes  of  the  court  for 
the  December  term  1878,'  so  as  to  shew  that  the  prisoner  was  present 
in  court  duriog  the  whole  of  the  trial,  and  the  clerk  has  done  it. 

It  is  impossible  for  us  to  sanction  this  mode  of  correcting  the 
minutes,  ex  parte,  and  without  notice  to  the  prisoner.  The  minutes  of 
court  may  be  corrected  in  a  criminal,  as  well  as  in  a  civil  cause.  The 
correction  may  be  made  out  of  term,  or  at  a  subsequent  term,  and 
although  a  different  judge  is  on  the  bench.  State  v.  Folke,  2  Annual, 
7:14.  There  is  no  doubt  that  when  the  minutes  fail  to  state  the  presence 
of  a  defendant  in  court  on  a  criminal  trial,  and  the  fact  is  that  he  was 
present,  the  minutes  may  be  corrected  so  as  to  shew  the  truth.    It  may 
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be  done,  either  before  the  lower  court  has  lost  jurisdiction  by  gnmtiGg^ 
an  appeal,  or  if  done  after  appeal,  the  corrected  record  will  be  broogfat 
up  under  a  writ  of  certiorari  from  this  court.  State  v.  Gates,  9  AnoBil^ 
94    State  v.  Carroll,  not  yet  reported. 

But  even  if  the  minutes  had  been  properly  corrected,  the  fafluroto 
arraign  the  prisoner  is  a  fatal  defect.  The  absence  of  a  plea  is  of  itseU 
fatal.  Ford's  case,  30  Annual,  311,  and  the  arraignment  precedes  the  pks^ 
and  in  felonies  is  indispensable.  State  v.  Lartigue.  6  Annual,  404.  Epps' 
case,  27  Annual,  227.    8  Wharton  Crim.  Law,  {  3153  et  »eq. 

It  is  further  urged  that  the  drawing  of  the  venire  for  the  termvaa 
irregular — that  the  clerk  did  not  take  the  oath  of  jury  commisBioier 
before  the  drawing,  and  was  not  in  fact  present  thereat,  and  for  ctber 
causes. 

The  clerk  had  before,  and  during  his  present  term  of  office,  taken 
the  oath  as  jury  commissioner.  It  is  not  necessary  that  he  shovid 
renew  it  at  every  drawing  during  his  term.  The  clerk  was  offered  as  a 
witness  to  prove  his  absence  from  the  drawing.  Objection  was  made 
that  the  proems  verbal  recited  his  presence,  and  he  with  the  other  com- 
missioners had  signed  it.  The  objection  was  good.  He  will  not  be  per- 
mitted to  stultify  himself  by  swearing  that  to  be  false  wliich  hehadia 
a  formal  official  Act  asserted  to  be  true. 

The  other  causes  are  that  only  two  of  the  jury  commissioners  acted 
in  the  drawing,  that  the  general  list  had  not  been  examined  and  Dama 
stricken  therefrom,  etc.  It  was  urged  that  none  of  these  objecticas 
could  be  heard,  because  the  defendant  did  not  make  tbeoi  on  the  fln^ 
day  of  the  term.  It  is  true,  no  indictment  had  been  found  against  t^ 
prisoner  on  the  first  day  of  the  term,  but  we  are  not  prepared  to  say 
that,  when  a  man  is  charged  with  crime  and  is  in  prison  under  tint 
charge,  although  not  yet  indicted,  he  will  not  be  held  bound  to  tafca 
notice  of  the  meeting  of  court,  and  to  make  his  objections  to  the  venin 
then.  But  however  this  may  be,  there  was  a  motion  made  to  set  aside 
the  venire  and  annuU  the  drawing  by  other  persons  on  the  first  day  of 
the  term,  and  after  hearing  testimony,  the  drawing  was  adjudged  naS 
for  vital  irregularities,  and  the  venire  was  set  aside. 

This  was  an  end  of  that  jury.  The  moment  that  decree  was  res- 
dered,  the  men  composing  that  venire  were  discharged  from  jary  doty 
for  that  term  under  that  drawing.  The  inevitable  effect  of  setting  asidr 
a  venire  is  to  disperse  the  jury  for  the  term,  and  until  the  Oeoeral  Ab- 
sembly  shall  give  to  the  courts  the  power  to  have  another  jury  draw 
immediately,  and  thus  save  the  jury  causes  from  going  over,  or  tit 
term  from  lapsing,  it  must  produce  that  sometimes  disastrous  effect 

The  judge  appears  to  have  ruled  that  a  motion  made  by  a  defeB^ 
ant  on  the  first  day  of  the  term,  in  anticipation  of  a  trial  he  was  v> 
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tmdergo,  could  not  inure  to  the  benefit  of  other  defendants.  That  is 
true  in  a  measure,  but  in  applying  it  here,  he  is  confounding  a  motion 
to  quash  a  particular  indictment  with  a  motion  to  set  aside  the  whole 
Tenire.  If  the  venire  is  bad  and  illegally  drawn,  the  jurors  composing 
it  are  no  longer  jurors,  and  the  judge  should  have  discharged  them. 

The  conviction  under  such  proceedings  cannot  stand  for  a  moment. 
Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury  is 
set  aside,  the  judgment  thereon  is  annulled  and  reversed,  and  the 
prisoner  is  ordered  to  be  held  in  dose  custody  to  await  a  new  indict- 
ment and  a  trial  thereunder. 
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A  confAflsion  of  judflrment  made  by  a  mother,  in  her  capacity  as  tutrix  of  her  minor 
child,  is  not  biDdinfl:  on  the  minor  or  his  property. 

A  written  a^rreement  between  the  undivided  owners  of  certain  real  estate  to  make 
a  partition  of  the  same  by  dividing  it  in  certain  described  lots  does  not  become 
an  actual  partition  and  vest  any  separate  part  of  the  property  In  any  one  of 
them  until  the  formation  of  the  lots  in  accordance  with  the  a(?reement. 

A  partition  of  property  belnff  an  alienation  by  each  of  the  co-proprietors,  it  follows 
that  oneaflrent  or  lefiral  representative  can  not  represent  five  or  six  oo- proprietors 
In  the  airrwement  fixing  the  terms  of  the  partition. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia.   Hongh^  J. 

Wade  K  Young  for  plaintiff  and  appellant. 

O.  Mayo  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Dr.  Volney  Metcalfe,  who  resided  at  Natchez,  in  the  State 
of  Mississippi,  owned  a  plantation,  in  the  parish  of  Concordia,  called 
*'  Bota  Quinta."  He  died  in  1852,  intestate,  leaving  a  widow  and  six 
minor  children.  Mrs.  Metcalfe  qualified  as  natural  tutrix  of  these  chil- 
dren ;  and  one  of  them  died  shortly  after.  She  kept  the  property  in  in- 
division ;  cultivated  the  plantation  for  the  common  benefit ;  and  paid 
the  debts  of  the  succession  out  of  the  proceeds  of  the  crops. 

In  1867  Mrs.  Metcalfe  and  her  children,  all  of  whom  had  either 
attained  their  majority  or  had  been  emancipated,  except  James  A.  Met- 
oalfe,  executed  a  mortgage  in  favor  of  M.  Gillis  &  Co.,  on  the  BotaQuinta 
plantation,  to  secure  three  promissory  notes,  two  of  them  representing 
pre-existing  indebtedness,  the  third  being  for  a  new  loan.  Mrs.  Metcalfe 
acted  in  her  own  behalf,  and  as  natural  tutrix  of  James  A.  Metcalfe,  In 
Snranting  this  mortgage ;  and  the  notes  were  indorsed  by  the  oldest  son. 
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Andrew  W.  Metcalfe,  who  about  this  time  had  the  control  and  manage- 
ment of  the  plantation. 

Two  of  these  notes  belonged  to  Charles  E.  Alter,  who  advanced  tb» 
money  loaned  in  1867.  One  of  them  was  for  $2500,  the  amouot  of  thfr 
new  loan,  payable  in  February,  1868  ;  the  other  represented  a  prevkms 
loan  of  $2500,  due  in  1862,  to  which  was  added  interest  for  five  years  at 
four  per  cent,  making  $3000,  payable  in  February,  1869.  On  the  fith  of 
January,  1872,  these  two  notes  and  interest  remaining  unpaid,  AlUr  ob- 
tained judgment,  by  confession,  against  Mrs.  Metcalfe  and  her  children, 
with  recognition  of  his  mortgage  rights,  and  a  stay  of  execution  to 
February,  1873,  on  condition  of  the  payment  of  the  note  for  S2500  in 
February,  1872.  A  payment  of  S2449  67  was  made  in  March,  1873;  aod 
on  the  28th  February,  1877,  execution  issued  for  the  remainder  of  the 
judgment.  The  sheriff  seized  the  Rnta  Quinta  plantation  on  the  2d  of 
March,  and  advertised  it  for  sale  on  the  7th  of  April.  On  the  6tli  April 
further  proceedings  were  arrested  by  two  injunctions,  one  at  the  suit  of 
James  A.  Metcalfe,  the  other  at  the  suit  of  Andrew  W.  Metcalfe,  both 
filed  on  the  same  day. 

These  two  suits  must  be  considered  separately ;  but  it  may  as  well 
be  stated  here  that  community  did  not  exist  between  Mrs.  Metcalfe  and 
her  husband  with  respect  to  this  plantation,  because  the  matrimoniil 
domicile  was  in  the  State  of  Mississippi ;  and  all  the  land  was  acqaired 
by  Dr.  Metcalfe  before  the  peissage  of  the  act  of  1852,  which  subjected 
future  acquisitions  of  non-residents  to  the  law  of  community.  Asbix 
children  survived  their  father,  each  child  inherited  from  him  one  sixth; 
and  when  one  of  them,  John  L.  Metcalfe,  died,  his  mother  inherited  fro» 
him  one  fourth  of  his  undivided  sixth,  that  is,  one  twenty-fourth  of  the 
whole ;  and  his  three  brothers  and  two  sisters  inherited,  in  equal  por- 
tions, the  remaining  twenty-three  twenty-fourths.  This  made  Mm 
Metcalfe's  share  five  one  hundred  and  twentieths,  and  the  share  of  ewh 
one  of  her  children  twenty-three  one  hundred  and  twentieths  of  the 
entire  property  and  succession. 

James  A.  Metcalfe  alleges  in  his  petition  that  he  inherited  from  bb 
father  one  undivided  fifth  ;  that  he  was  a  minor  at  the  time  the  notes 
and  mortgage  were  given,  and  when  the  judgment  was  rendered ;  that 
the  judgment  was  a  nullity  as  to  him  ;  and  that,  by  a  partition  betweea 
all  the  heirs  on  the  23th  February,  1877,  the  land  described  in  the  peti- 
tion, part  of  the  Kota  Quinta  plantation,  became  his  separate  property. 
He  prays  that  the  judgment  in  favor  of  Alter  be  declared  to  be  null  and 
void  so  far  as  it  relates  to  him  :  that  an  injunction  be  granted  forbiddiog 
the  sale  by  the  sheriff,  and  that  Alter  be  condemned  to  pay  him  §25^ 
damages. 

The  judgment  of  the  district  court  decreed  the  judgment  in  favor 
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of  Alter  to  be  null  and  void,  as  against  plaintiff;  and  that  the  injunction 
be  maintained  to  the  extent  of  hi3  undivided  fifth  interest  in  the  Rota 
Qainta  plantation,  "  the  court  being  of  the  opinion  that  the  partition  set 
up  as  between  the  heirs  is  void  and  without  effect  as  to  the  defendant, 
Charles  £.  Alter."    Plaintiff  appealed. 

The  formalities  requisite,  in  order  to  bind  the  minor  or  his  property 
were  not  observed  by  Mrs.  Metcalfe ;  and  the  court  correctly  decreed 
the  nullity  of  the  judgment  as  to  him.  We  think  the  court  erred  in 
maintaining  the  injunction  to  the  extent  of  one  fifth,  because  plaintiff 
really  owned  only  twenty-three  one  hundred  and  twentieths.  The  differ- 
ence is  small ;  and  defendant  has  not  asked  for  an  amendment,  for  that 
reason  we  presume. 

The  act  of  partition  is  a  private  writing.  After  stating  the  purpose 
to  effect  an  amicable  partition  of  the  property  of  the  succession  of  Yol- 
ney  Metcalfe,  deceased,  consisting  of  the  Rota  Quinta  plantation,  a  de- 
scription of  which  by  sections  and  subdivisions  of  sections  is  given, 
this  writing  proceeds : 

"  The  following  agreement  or  act  of  partition  is  this  day  made  and 
entered  into  by  and  between  Andrew  W.  Metcalfe,  here  present  and  act- 
ing for  himself,  Amelia  S.  Metcalfe,  Yolney  Metcalfe,  Matilda  A.  Met- 
calfe, and  James  A.  Metcalfe,  of  the  State  of  Texas,  herein  represented 
by  their  special  agent,  attorney  in  fact,  and  attorney  at  law.  Wade  R 
Toung,  of  the  parish  of  Concordia,  heirs  of  the  deceased,  and  Mrs.  Ma- 
tilda Ann  Metcalfe,  of  said  State  of  Texas,  herein  represente  1  by  her 
special  agent  and  attorney  in  fact  and  attorney  at  law,  the  said  Wade  R. 
Young,  the  said  Mrs.  M.  A.  Metcalfe  being  the  widow  of  the  deceased  : 
Ist.  That  said  Mrs.  M.  A.  Metcalfe  specially  renounces  in  favor  of  her 
children  herein  named,  the  heirs  of  the  deceased,  all  right,  title,  and 
interest  in  and  to  any  part,  parcel,  or  portion  of  said  plantation,  and 
consents  that  there  be  a  partition  in  kind  amongst  the  five  heirs,  all 
of  SLge,  and  herein  present  or  represented :     2d.    The  parties  hei  ein 

"  First.  That  sections  30  and  25  be  divided  into  five  parts  or  por- 
tions, by  lines  running  from  the  north  line  of  said  sections  due  south  to 
the  south  boundary  of  the  same,  said  parts  or  portions  to  be  so  laid  off 
that  each  shall  contain  one  hundred  acres  of  clear  or  arable  land,  more 
or  less,  as  may  result  from  the  division  of  the  whole  number  of  acres  of 
arable  into  five  parts,  said  parts  or  portions  to  begin  at  the  north- 
oast  corner  of  section  30,  and  to  be  numbered  from  right  to  left,  1,  2,  3, 
4,  5. 

*'  Second.  That  all  the  swamp  or  wild  lands  of  said  plantation  lying 
south  of  said  sections  30  and  25  shall  be  annexed  to  and  form  part  of 
lot  1.     ' 
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"  Third.  That  the  west  half  of  the  northwest  quarter,  aod  the  wtA 
half  of  the  southwest  quarter  of  section  9  shall  be  annexed  to  and  form 
part  of  lot  No.  2. 

"  Fourth.  That  section  2i  shall  be  equally  divided  between  loti  31 
4,  5,  by  lines  run  from  the  south  line  of  said  section  due  north,  beginniog 
at  the  southeast  corner  of  said  section,  lot  1  of  same  to  be  annexed  to 
lot  3,  lot  2  to  lot  4,  and  lot  3  to  lot  5. 

"  The  foregoing  tracts  of  land  having  been  so  subdivided  into  five 
parts,  it  is  agreed, 

"  let    That  Volney  Metcalfe  shall  take  lot  1. 

**  2d.    That  James  A.  Metcalfe  shall  take  lot  No.  2. 

''  3d.  That  Andrew  W.  Metcalfe  shall  take  lot  No.  3,  if  the  dwefling- 
house  be  on  said  lot,  and  if  not,  then  that  one  of  the  heirs  to  whom  may 
be  assigned  the  lot  on  which  said  dwelling-house  stands  shall  exehuge 
with  the  said  Andrew  W.  Metcalfe. 

'<4th.    That  Amelia  S.  Metcalfe  shall  take  lot  No.  4. 

*'  5th.    That  Matilda  A.  Metcalfe  shall  take  lot  No.  5. 

"  6th.  That  the  cabins  or  quarters,  except  those  in  the  yard,  shall 
be  equally  divided. 

"  7th.  That  the  gin  and  cotton-house,  with  four  acres  of  land  adja- 
cent thereto,  shall  remain  undivided,  and  that  the  owners  of  each  one  of 
said  lots  shall  have  a  right  to  use  the  same  for  the  purposes  for  wbieh 
they  are  intended,  under  the  direction  of  Andrew  W.  Metcalfe,  who  will 
retain  charge  and  control  of  same. 

"  8th.  That  the  stable  and  corn-crib  shall  be  taken  down,  and  the 
lumber  and  material  equally  divided,  to  be  used  for  the  construction  d 
other  and  smaller  stables. 

"  And  the  allotments  having  been  so  made  and  accepted,  the  said 
Mrs.  Metcalfe  conveys,  and  the  said  heirs  mutually  convey  to  each  other, 
the  parts  so  designated,  with  mutual  covenants  of  warranty,  to  have  and 
to  hold  the  same  for  the  use  of  them,  their  heirs,  and  assigna 

'*  Done  and  signed  at  Yidalia,  pariah  of  Concordia,  State  of  Looiai- 
ana,  February  28th,  1877." 

Signed  by  A.  W.  Metcalfe,  and  each  of  the  other  parties  by  WadeR 
Toung,  attorney. 

At  the  time  of  making  and  signing  this  paper.  Wade  R.  Toung  had 
not  received  the  powers  of  attorney;  but  he  says  he  knew  they  had  be« 
executed ;  and  they  were  delivered  to  him  a  few  day«  after.  There  we* 
two  powers,  duplicates,  one  by  Miss  Matilda  A.  Metcalfe,  dated,  Masoa 
county,  Kentucky,  February  12, 1877.  There  is  no  witness  to  either  id- 
strument ;  and  their  respective  dates  are  not  otherwise  shoi^  than  by 
the  dates  they  bear. 

The  other  power  is  as  follows  : 
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"  State  of  Texas         i 

••  Falls  Connty  J     We  hereby  constitute  and  appoint,  and  by 

these  presents  do  constitute  and  appoint.  Wade  R  Young,  of  the  Parish 
of  Concordia,  and  State  of  Louisiana,  our  special  agent  and  attorney-in- 
fact,  to  represent  us  and  our  interest  in  the  matter  of  the  partition  of 
a  certain  tract  of  land  or  cotton  plantation,  with  all  the  buildings  and 
improvements  thereon  and  thereunto  belonging,-  known  as  the  Rota 
Quinta  plantation,  being,  lying,  and  situate  in  the  said  parish  of  Concor- 
dia, and  State  of  Louisiana,  on  the  east  hank  of  the  Tensas  river,  about 
six  miles  below  the  mouth  of  the  Little  Tensas,  or  Bayou  L' Argent,  and 
about  twenty-two  miles  from  the  town  of  Yidalia.  And  we  specially  au- 
thorize and  empower  the  said  Wade  R.  Young  to  do  for  us  and  in  our 
name  all  acts  necessary  to  effect  a  partition  of  said  plantation  among 
the  several  persons  having  undivided  interests  therein.  And  we 
hereby  ratify  and  confirm  all  the  acts  of  our  attorney  done  in  the  premi- 
ses, as  fully  and  completely  as  if  done  by  ourselves  present  and  in 
person. 

Done  and  signed  this  15th  day  of  February,  1877. 
(Signed)  M.  A.  METCALFE,  Tutrix. 

VALERY  METCALFE. 
A.  S.  METCALFE. 
J.  A.  METCALFE." 

Recurring  now  to  the  act  of  partition,  it  is  manifest  that  the  actual 
partition  was  not  completed  on  the  28th  February.  Five  lines  were  to 
be  run  through  sections  25  and  30,  not  so  as  to  divide  them  into  five 
equal  parts,  but  so  as  to  give  to  each  part  one  fifth  of  the  whole  number 
of  acres  of  clear  or  arable  land.  Section  24  was  to  be  divided  into  three 
equal  parts ;  and  then  it  was  to  be  ascertained  on  which  of  the  lots  the 
dwelling- house  stands.  The  surveyor  was  absent ;  and  after  his  return 
be  subdivided  the  land,  and  made  a  map  of  it,  which  he  filed  in 
the  recorder's  office.  This  map  is  dated  March,  1877,  without  any 
mention  of  the  day  of  the  month ;  and  there  is  nothing  to  show  the 
precise  date  at  which  it  was  filed  in  the  recorder's  office.  It  shows  that 
the  dwelling  is  not  on  lot  3,  but  on  lot  2 ;  and  there  Is  no  proof  of  any 
exchange  between  James  A.  Metcalfe  and  Andrew  W.  Metcalfe.  The  act 
of  partition,  as  it  is  called,  is  nothing  more  than  an  agreement  as  to  how 
the  partition  should  be  made  ;  and  before  an  actual  partition  could  have 
been  made,  the  formation  of  the  lots  in  accordance  with  the  agreement 
was  indispensable. 

It  will  be  observed  that  Mrs.  Metcalfe,  who  signed  the  power  as  tu- 
trix, although  her  functions  as  such  had  terminated,  gave  no  authority 
to  her  agent  to  renounce  her  rights  and  interest  in  the  property.  No 
such  intention  is  expressed  in  the  power  ;  nor  can  it  be  deduced  from 
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the  power,  which  was  copied  from  a'form  prepared  by  the  ag«fit,  as  he 
testified.  Whatever  the  object  may  have  been,  whatever  the  effect  out 
be,  this  renuDciation  was  purely  voiuotary  oq  the  part  of  the  agent;  and 
was  wholly  unauthorized  by  the  power. 

It  was  not  possible  for  one  attorney  or  agent  to  represent  five  of  tte 
six  proprietors  in  an  act  of  partition,  or  in  an  agreement  fixing  the  terms 
of  the  partition.  A  partition  is  an  alienation,  by  each  one  of  theoo> 
proprietors,  of  his  undivided  share  and  interest  in  all  the  common  prop- 
erty except  that  part  which  is  allotted  to  him  in  the  partition.  Each  one 
cedes,  transfers,  and  conveys,  to  each  and  all  the  others,  his  right  aod 
intt^rest  in  and  to  the  parts  and  shares  allotted  to  them,  respectively, for 
and  in  consideration  of  the  like  cession,  transfer,  and  conveyance,  bj 
each  and  all  of  them,  to  hitn,  of  their  respective  rights  and  interests  io 
and  to  the  part  and  share  allotted  to  him.  This  operation  constitutesss 
many  distinct  alienations  and  acquisitions,  and  requires  as  many  eon- 
curring  wills,  as  there  are  co  proprietors,  although  the  whole  is  embod- 
ied in  a  single  act  or  writing ;  and  one  person  can  no  more  represent  the 
several  co-proprietors  in  a  partition  than  could  one  agent  represent  the 
vendor  and  vendee  in  a  contract  of  sale. 

Where  a  judicial  partition  is  to  be  made  among  minors,  their  tutor, 
certainly  presumed  to  be  without  prejudice  or  partiality,  can  not  r^re- 
scnt  them.  In  such  cases  it  is  necessary  to  appoint  a  special  tutor  for 
each  minor,  to  represent  him  alone.  Succession  of  Aguillard,  13  An.  97; 
Hagan  vs.  Grimshaw,  15  An.  394.  See,  also,  Real  vs.  McKieman,  6  Ia 
407. 

Where  the  object  of  the  partition  is  merely  to  ascertain  and  €€t 
apart  to  all  the  minors  the  entire  share  and  portion  coming  to  them, 
without  assigning  and  allotting  to  each  his  separate  share,  their  tnttf* 
may  well  act  for  and  represent  them  all;  but  where  the  shares  of  the 
minors  are  to  be  partitioned,  so  as  to  allot  to  each  his  separate  share, 
each  must  be  represented  by  a  tutor,  for  the  obvious  reason  that  the 
interest  of  each  necessarily  conflicts  with  that  of  each  and  all  the  othws: 
and  this  is  equally  true  in  every  partition  in  kind. 

Of  course,  where  all  the  co-proprietors  are  8ui  juris  they  may  make 
a  voluntary  partition;  but  the  distinct  consent  of  each  to  alienate  ia 
favor  of,  an  I  to  acquire  from  each  and  all  the  others,  must  be  given; 
and  this  can  n  >t  be  done  by  an  agent  representing  more  than  one  of 
them.    As  Ju  1;^^'  Martin  said  in  Beal  vs.  McEleman,  6  La.  415: 

"  An  agret^rnent,  aggregatio  meniium,  one  person  bound  to  another, 
are  of  the  essence  of  every  contract,  and,  consequently,  of  every  sale. 
Where  there  is  but  one  person,  there  can  be  no  agreement,  no  obligaiion: 
for  there  is  not  the  concurrence  of  two  minds,  no  one  person  bound  to 
another." 
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The  writing  styled  an  act  of  partition,  in  this  case,  is  a  mere  nullity 
on  its  face.  It  did  not  vest  in  any  one  of  the  co-proprietors  a  separate 
interest  in  the  common  property :  it  did  not  make  any  one  of  them  the 
owner  of  any  special  or  distinct  part  of  the  property :  it  is  without  effect 
or  obligation  as  an  agreement  for  any  purpose ;  the  property  remained 
in  its  entirety,  in  indivision,  at  the  time  of  the  seizure ;  and  the  right  of 
Alter  is  perfect  to  have  the  interests  of  all  the  defendants  in  execution, 
except  James  A.  Metcalfe,  in  ani  to  the  undivided  property,  the  Rota 
Quinta  plantation,  sold  in  satisfaction  of  his  judgment,  subject  to  the* 
right  of  James  A.  Metcalfe,  and  the  purchaser  at  that  sale,  to  have  their 
respective  shares  and  portions  ascertained  and  set  apart  by  partition. 

Where  all  the  owners,  or  part  of  them,  holding  in  indivision,  unite 
in  a  mortgage  of  the  common  property,  a  voluntary  partition  can  not 
Impair  the  rights  of  the  mortgagee.  If,  therefore,  there  had  been  a  com- 
plete and  valid  partition  in  this  case,  it  would  not  have  prevented  the 
seizure  and  sale  of  the  rights  and  interests  of  ail  the  mortgagors  in  and 
to  the  entire  Rota  Quinta  plantation,  under  tiie  mortgage  and  judgment 
in  favor  of  Alter.    See  Erwin  vs.  Orillion,  6  La.  214. 

We  can  not  correct  the  slight  error  of  the  district  judge,  in  favor  of 
appellant,  because  the  appellee  has  not  asked  for  an  amendment ;  and 
we  do  not  think  this  a  proper  case  for  the  infliction  of  damages  as  for  a 
frivolous  appeal. 

The  judgment  appealed  from  is  therefore  affirmed  at  the  costs  of 
appellant. 

Mr.  Justice  Spenceb  being  recused  takes  no  part  in  this  decision. 


No.  7183. 
Mrs.  Esther  Chapman,  Executrix,  vs.  Citizens'  Bank  of  Louisiana. 

As  asrainst  the  purchaser  of  raortcTAsed  property  sold  by  an  assignee  in  bank- 
ruptcy, the  hypothecary  action  of  the  mortfira^re  creditor  is  prescribed  by  the 
lapse  of  ten  years  from  the  purchase  of  the  property  from  the  assignee. 

A  judi; ID ent  will  be  prescribed  by  the  lapse  of  ten  years  from  its  date  unless  re- 
vived. 

The  judicial  mort«raAre  arisin«r  in  virtue  of  a  judgment,  and  the  liypothecary  action 
authorized  by  the  mortfiraee  both  perish  by  the  prescription  of  the  judgment. 
Service  of  citation  in  the  hypothecary  action  will  not  interrupt  prescription  of 
the  jndj^ment. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston^ 
J. 
Geo.  L.  Bright  SLTid  Barrow  &  Pope  for  plaintiff  and  appellee. 

ArTnand  Pilot  and  B.  F.  Jonas  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.    This  is  an  hypothecary  action,  by  which  plaintiff  seeks  to 
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enforce  against  the  Citizens'  Bank,  third  possessor,  the  judicial  looit- 
gage  resulting  from  the  recording  of  the  judgment  which  she  obtained 
on  the  25th  March,  signed  on  the  29th  March,  1867,  in  the  Third  Distriet 
Court  of  New  Orleans,  against  Stephen  O.  Nelson. 

The  Bank  acquired  the  property  against  which  plain  tiff  proceeds  by 
eale  made  on  the  18th  July,  1868,  by  the  assignee  of  Nelson,  bankropt, 
by  order  of  the  court  in  bankruptcy;  which  sale  was  af terwards  coa- 
firraed  by  the  court. 

The  hypothecary  action  is  prescribed  by  the  lapse  of  ten  years  from 
the  date  at  which  it  accrued.  This  action  accrued  against  the  Baok,  if 
it  ever  existed,  at  the  date  of  the  acquisition  of  the  property  bytlie 
Bank.    R  C.  C.  3528.  3529 ;  Lanuese  vs.  Minturn,  11  La.  259,  260. 

In  Chapman  vs.  Nelson  ani  others,  just  decided,  we  reversed  the 
judgment  of  the  Fourth  District  Court  in  the  suit  to  revive  the  judg- 
ment set  up  and  relied  upon  in  this  case;  and  that  judgment  not  having 
been  revived  in  the  manner  provided  by  law,  before  the  lapse  of  ten 
years  from  the  time  it  was  rendered,  is  now  prescribed,  and  was  pre- 
scribed on  the  30th  March,  1877.    Act  of  1853,  R  C.  C.  art.  3547. 

This  hypothecary  action  was  brought  on  the  16th  March,  1877,  in 
the  same  court,  on  the  same  day  on  which  the  suit  to  revive  the  judg- 
ment was  brought ;  and  in  the  petition  it  is  alleged  that  the  judgment 
was  duly  revived  by  the  citation.  This  is  a  mistake  in  point  of  fact ;  the 
judgment  has  not  been  revived. 

The  mortgage,  whether  conventional  or  judicial,  is  but  an  accessoiy 
right,  which  can  not  exist  without  the  principal  right  or  obligation  which 
it  secures  ;  and  it  is  elementary  in  our  law  that  the  mortgage  falls  with 
the  principal  obligation  to  which  it  is  accessory.  R.  C.  C.  3285 :  Oalder- 
wood  vs.  Jacobs,  4  An.  509  ;  Le  Beau  vs.  Glaze,  8  An.,  and  authoritiei 
cited  p.  477;  Troplong  Prescription,  2,  No.  659;  Troplong,  Hypotheqaes, 
4,  878  bis. 

The  accessory,  the  judicial  mortgage,  was  not  prescribed,  and  the 
hypothecary  action  was  not  prescribed,  at  the  time  this  suit  was  brought; 
but  the  judgment,  on  which  alone  the  hypothecary  rights  of  plaintiff 
depended,  was  rapidly  approaching  its  extinction  ;  and  it  perished  al 
the  end  of  the  ten  years  from  the  29th  March,  1867,  the  date  at  which  It 
was  signed  and  became  final.  Citation  in  a  suit  to  revive  the  judgment 
would  not  have  interrupted  the  prescription  of  the  hypothecary  acticn; 
nor  did  the  citation  in  the  hypothecary  action  interrupt  the  prescriptio* 
of  the  judgment. 

"L'interruption  de  la  prescription  de  I'hypotheque  n'interrompt  pas 
la  prescription  de  Taction  personelle."  Troplong,  Hypotheques,  4,  878 
bis. 

"Lorsque  Timmeuble  hj'pothequ^  est  passe  dans  les  mains  d'on 
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tiers  detenteur,  les  aetes  d*interruption  de  raction  personelle  contre  le 
debiteur  nlnterrompent  pas  la  prescription  k  Tt^gard  du  tiers  detenteur; 
r^iproquement,  I'iDterrupUon  de  I'action  bypottiecaire  n'iQterrompt  pas 
la  pr&cription  de  raction  principale."  Troplong,  Pr^cription,  2,  No. 
659. 

When  the  judgment  was  prescribed  the  judicial  mortgage  ceased  to 
exist ;  and  by  the  peremption  of  the  judgment  and  the  judicial  mort- 
gage the  hypothecary  action  was  extinguished. 

"Si  la  pr^cription  a  eteint  Tobligation  personelle  et  Taction  qui  en 
deroule,  racti"»n  hypothecaire  sera  ^teinte  par  contre-coup.  L'hypo- 
theque  etant  Taocessoire  de  Tobligation  personelle,  doit  n^essairement 
tomber  aveo  celle-ci.  *  ♦  ♦  «  n  /audrait  se  tenir  k  cette  d^ision, 
quand  mSme  Ton  aurait  conserve  par  des  actes  interruptifs  Taction  hy- 
pothecaire."   Troplong,  Hypothequ<^s,  4, 878  bis. 

An  ordinary  action  will  not  be  affected  by  the  lapse  of  time  while  it 
is  pending ;  but  if,  during  the  pendency  of  the  suit,  the  right  asserted 
and  sought  to  be  enforced  should  bo  extinguished,  the  action  could  no 
longer  be  maintained. 

We  do  not  think  it  necessary  to  consider  the  other  questions  raised 
in  this  case,  and  discussed  with  so  much  earnestness  and  research  by  the 
learned  counsel,  because  the  right  of  action  no  longer  exists. 

The  judgment  of  the  district  court  was  in  favor  of  plaintiff;  and  it 
is  erroneous. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  district  court  appealed  from  be  annulled,  avoided,  and  reversed  ; 
that  the  petition  and  demand  of  plaintiff  be  rejected  and  dismissed;  and 
that  plaintiff,  appellee,  pay  the  costs  in  this  court  and  in  the  district 
court. 


CoNcuBRiNG  Opinion. 

Spencer,  J.  I  concur  in  the  decree  in  this  cause.  The  suit  to  re- 
vive was  not  brought  in  the  court  that  rendered  the  judgment,  nor  in  a 
court  to  which  had  been  transferred  that  jurisdiction. 

In  my  opinion,  under  the  articles  2278  and  3547  of  the  Revised  Civil 
Code,  the  prescription  of  a  judgment,  that  Is,  of  the  judicial  fiat  making 
a  debt  executory,  can  only  be  Interrupted  or  prevented  by  a  suit  to  revive 
in  the  same  court  that  rendered  it,  or  by  a  written  acknowledgment 
signed  by  the  debtor  or  his  agent.  Suit  in  any  other  court  might  keep 
alive  tJie  debt  evidenced  by  that  judgment,  but  the  judgment  itself,  the 
judicial  recognition  which  had  made  that  debt  executory,  would  become 
inoperative  and  ineffective,  unless  the  court  which  gave  it  renewed  or 
revived  it    The  judicial  mortgage  being  a  mere  consequence  of  thejudg- 
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ment,  necessarily  perishes  with  the  judgment.  If  the  creditor  be  per- 
mitted, without  objection,  to  obtain  another  judgment  for  the  same  M 
in  another  tribunal,  ic  will  be  a  new  and  different  judgment,  and  oct  a 
continuation  of  the  old  one,  and  will  carry  with  it  none  of  theoonM- 
quenees  or  accessories  of  the  old  one. 
Rehearing  refused. 


No.  7311. 
The  State  vs.  William  Vance. 

The  teroi  of  a  criminal  court  does  not  lapse  on  accoant  of  sottlni;  aside  sflRt 
veiiire,  and  orderinK  the  drawing;  of  a  second  one.  when  the  court  remalas  id 
session  until  the  second  venire  is  drawn,  transacting:  such  business  as  Juttsc«; 
require  a  jury. 

Section  elevenuf  the  act  No.  44  of  the  year  1877  which  requires  all  obie^ionstotfae 
manner  of  drawing  veriires  to  be  made  on  the  first  day  of  the  term  of  cobX 
does  not  apply  to  juries  drawn  after  the  first  day  of  the  term,  or  to  p^'rvBS 
indicted  during:  the  term  for  an  oiTense  committed  after  the  first  day  oitba 
term. 

The  clerk  of  the  court  can  not  legally  act  as  a  jury  commissioner  until  be  te 
taken  the  required  oath  as  such ;  and  any  venire  he  is  actively  instrumental  is 
drawing:  before  taking?  that  oath,  must  be  set  aside. 

A  PPEA.L  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
l\.  C  >upee.     Yoist,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  State. 

A.  D.  M.  Hiralson,  Chas.  DuRoy  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  \>y 

Mark,  J.  The  accused  was  convicted  of  murder  ;  and  he  appealed 
from  the  judgment  sentencing  him  to  death. 

The  homicide  took  place  on  the  twelfth  ;  the  indictment  was  fouad 
on  the  sixteenth  ;  copy  was  served  on  the  accused  in  person  on  the 
nineteenth  ;  and  he  was  put  upon  his  trial  on  the  twenty-first  December, 
1878. 

The  regular  term  of  the  district  court  for  the  parish  of  Pofate 
Couple  commenced  on  Monday,  L>ecember  2, 1878.  On  the  first  day  of 
the  term  the  entire  venire  was  set  aside  on  motion,  on  the  ground  U»t 
the  clerk  of  the  court  was  not  sworn  as  a  commissioner  at  the  timdof 
the  drawing  of  the  jury  ;  and  the  court  ordered  the  jury  commissioDeii 
forthwith  to  draw  fifty  jurors  for  the  week  commencing  on  the  oiDih; 
thirty  for  the  week  commencing  on  the  sixteenth  ;  and  fifteen  for  the 
week  commencing  on  the  twenty-third  December.  The  names  of  tba 
jurors  first  drawn,  the  venire  that  had  been  set  aside,  were  returned lo 
the  venire  box ;  and  the  new  venire  was  drawn  from  that  box. 

From  the  fifty  names  drawn  for  the  week  commencing  on  the  ninth 
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December,  the  grand  jurors  were  selected;  and  they  found  the  bill 
against  the  accused. 

Oa  the  eighteenth  December  the  accused  by  his  counsel  formally 
objected  to  being  required  to  plead  to  the  indictment,  and  to  the  fixing 
of  the  case  for  trial  on  the  ground  that  the  term  had  lapsed  by  reason 
of  the  setting  aside  of  the  first  venire.  It  seems  the  court  continued  in 
session,  transacting  such  business  as  did  not  require  a  jury.  We  think 
this  was  proper,  and  that  the  term  had  not  lapsed. 

This  objection  having  been  overruled,  the  accused  on  the  same  day 
presented  his  exceptions  and  objection  to  the  grand  and  petit  jurors 
and  moved  that  the  venire  be  quashed,  on  the  ground  that  it  was  illegal 
and  drawn  without  warrant  of  law,  and  summoned  without  authority  of 
law ;  and  that  it  was  not  empanneled  on  the  first  day  of  the  term  of  the 
court. 

That  the  general  venire  list  from  which  the  jury  was  drawn  was 
made  by  Hebert,  a  clerk  of  the  court  and  a  jury  commissioner,  prior  to 
his  having  taken  the  oath  required  by  law  as  jury  commissioner.  The 
court  refused  to  allow  the  exceptions  and  motion  to  be  tiled  because 
they  were  not  made  on  the  first  day  of  the  term,  as  the  bill  of  exceptions 
states. 

Section  11  of  the  act  No.  4i,  of  1877,  regular  session,  the  present 
jury  law,  does  require  exceptions  to  the  array  or  venire  to  be  made  on 
the  first  day  of  the  term  ;  but  obviously  this  must  be  understood  with 
certain  restrictions.  No  objection  could  be  made  to  the  venire  bi^tore 
it  was  drawn ;  nor  could  a  person  indicted  for  an  offense  c  jmmitted 
during  the  term  and  put  upon  his  trial  at  the  same  term  have  objected 
to  the  venire  on  the  first  day  of  the  term. 

The  venire  objected  to  in  this  case  was  not  drawn  until  after  the 
first  day  of  the  term  ;  and  it  was  summoned  for  the  second  week,  the 
ninth  December.  If  that  could  be  considered  the  first  day  of  the  term, 
tho  accused  had  no  occasion,  no  right,  to  appear  in  court  to  challenge 
the  venire  until  the  indictment  was  found  against  him,  which  was  on  the 
sixteenth,  the  third  week  of  the  term,  the  second  week  of  the  jury  term. 
Two  days  after  the  indictment  was  found,  and  the  day  before  the  copy 
was  served  on  him,  he  presented  in  due  form  his  exceptions  and  objec- 
tion to  the  venire.  We  think  that  section  11  of  the  act  of  1877  must  be 
held  not  to  apply  to  juries  drawn  after  the  first  day  of  the  term  ;  nor  to 
persons  who  had  no  interest  and  no  right  to  object  to  the  venire  until 
after  the  juries  had  been  empanneled.  It  would  be  to  the  last  degree 
unjust  to  apply  it  to  a  person  who  is  indicted  during  the  term  for  an 
offense  committed  after  the  first  day  of  the  term,  and  who  is  put  upon 
his  trial  at  the  same  term. 

The  clerk,  as  one  of  the  jury  commissioners,  had  taken  an  active 
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part  in  the  selection  of  the  three  hundred  names  to  be  put  In  the  ram 
box  and  in  the  selection  from  time  to  time  of  other  names  to  sapple- 
mont  the  list  and  keep  up  the  reqaisite  number,  three  hundrod.  Ttk 
is  a  far  more  important  duty  than  that  of  merely  drawing  froa  the 
venire  box  the  slips  of  paper  on  which  the  names  are  written.  Cob- 
fessedly,  Hebert  was  not  qualified  as  Jury  commissioner  when  this  moil 
important  duty  was  performed.  When  the  first  venire  was  set  aade 
Hebert  took  the  oath  as  required ;  and  then,  assisted  by  two  other  juir 
commissioners,  he  drew  the  venire  from  the  box  after  returnisg  to  it 
the  names  of  the  first  venire. 

The  words  of  the  statute,  section  3,  act  of  1877,  are :  '^  Before  en- 
terlng  upon  the  discharge  of  their  duty  each  member  of  the  commiB- 
sion  shall  take  an  oath  faithfully  to  discharge  the  duties  impnsed  npoi 
them  by  this  act "  The  oath  taken  by  Hebert  on  the  third  December, 
1878,  made  him,  for  the  first  time,  a  qualified  jury  commissioDer.  Tbac 
oath  necessarily  had  reference  and  was  limited  to  his  future  acts  » 
such  commissioner :  and  it  could  not  validate  that  most  important  pre- 
vious duty,  the  selection  of  the  names  to  be  put  in  the  venire  box. 

The  necessity  for  taking  this  oath  was  fully  and  carefuUj  coik 
sidered  in  State  vs.  Williams,  30  An.  1028 ;  and  we  decided  that  thi 
clerk  was  not  qualified  to  act  as  a  Jury  commissioner  until  he  bad  takn 
the  specific  oath  prescribed  by  the  statute.  In  this  case,  as  we  eaid  in 
that  cas«^,  p.  1031,  "the  selection  of  the  jurors  was  not  legal ;  and  tbe 
inevitable  result  of  that  illegal  selection  was  to  affect  the  compoeitkn 
of  the  grand  and  petit  juries,  the  validity  of  the  indictment,  the  verdiflt 
and  sentence." 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  rei- 
dered  in  this  case  be  set  cuside;  that  the  judgment  and  sentence  be 
avoided  and  annulled  ;  that  the  indictment  be  quashed;  and  thattbe 
accused,  William  Vance,  be  detained  in  custody  to  await  the  furfbff 
action  of  the  district  attorney  and  the  grand  jury  of  the  pariah  of  Poiole 
Coupee,  and  until  discharged  in  due  course  of  law. 


Concurring  Opinion. 

Manning,  C.  J.  I  did  not  assent  to  the  ruling  in  Williams'  case,  • 
Annual,  1028,  touching  the  need  of  the  clerk's  taking  the  oath  of  jury  ««• 
misRioner,  because  I  thought  that  in  placing  him  npou  thatommiaBiot. 
the  statute  was  designating  him,  not  as  an  individual,  but  aa  alresdr 
sworn  officer,  to  perform  that  duty,  and  no  additional  oath  was  ne«i- 
sary  to  qualify  him.  But  the  conduct  of  the  lower  courts  is  nowregt- 
lated  by  that  decision,  and  to  avoid  uncertainty  and  change,  I  think  it 
should  be  adhered  to. 
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HeSRIETTA  S.   NOLIND,  EXEGUTHIX,  VS.   CLIFFORD  G.   WaYWE. 

The  pabllcation  of  the  notices  required  by  the  bankrupt  law  of  the  United  States 
on  the  part  of  the  banlcrupt»  will,  in  the  absence  of  fraudulent  omission  of  the 
name  of  a  creditor  from  his  schedule,  bar  any  claim  of  that  creditor  provable 
under  the  bankrupt  act. 

Where  the  liability  of  a  surety  on  a  sequestration  bond  is  fixed  by  a  judffment  at  the 
date  of  the  principal's  adjudication  in  bankruptcy,  the  claim  of  the  surety 
a^rainst  the  principal  is  provable  under  the  bankrupt  act.  and  hence  is  extin- 
guished by  the  principal's  dischar^ire  In  bankruptcy ;  even  thoucrh  it  appear  that 
at  the  time  of  the  adjudication  in  bankruptcy,  the  surety  had  paid  nothing  on 
account  of  his  liability. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J. 

M.  M.  Cohen  for  plaintiff  and  appellee. 

Kennard,  Howe  <&  Prentins  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  In  suit  No.  17,720  of  the  docket  of  the  Fourth  District 
Court,  entitled  Peter  Markey  vs.  Cris  Meyers  &  C.  G.  Wayne,  a  writ  of 
sequestration  issued,  and  the  sheriff  thereunder  took  into  his  possession 
one  hundred  and  twenty-four  thousand  shingles,  more  or  less.  On  the 
6th  of  October,  1866,  Wayne  bonded  the  sequestered  shingles,  giving 
bond  in  the  sum  of  twelve  hundred  dollars,  with  Frank  W.  Seymour  as 
security.  On  the  17th  November,  1868,  judgment  was  rendered  against 
Wayne,  condemning  him  to  restore  the  property  bonded,  or  pay  in  de- 
fault the  sum  of  seven  hundred  and  forty-four  dollars,  with  lepal  interest 
from  judicial  demand  until  paid.  On  the  15th  March,  1869,  fi.fa.  issued 
under  this  judgment  and  was  duly  returned  on  April  7th,  1869,  no  prop- 
erty found.  On  the  19th  May,  1870,  in  suit  of  Peter  Markey  vs.  Frank 
W.  Seymour,  he  was  condemned  to  pay  the  sum  of  seven  hundred  and 
forty-four  dollars,  with  legal  Interest  from  October  4th,  1866,  till  paid, 
with  costs  of  the  original  suit,  in  which  the  forthcoming  bond  had  been 
given.  Seymour  appealed  from  this  judgment,  which  was  affirmed  by 
this  court,  with  fifty  dollars  damages  for  frivolous  appeal,  on  the  19th 
January,  1874.  On  10th  February,  1874,  Seymour,  through  his  legal 
representatives,  paid  the  amount  of  the  judgment  rendered  against  him 
as  security  on  the  forthcoming  bond.  In  the  period  intervening  between 
the  rendition  of  the  judgment  in  the  lower  court  against  Seymour,  the 
security,  Wayne,  the  principal,  on  the  11th  January,  1872,  was  adjudica- 
ted a  bankrupt,  and  on  the  7th  May,  1872,  finally  discharged.  The  pres- 
ent suit  is  an  effort  on  therpart  of  the  executrix  of  Seymour's  sucoession 
to  recover  from  Wayne  the  amount  paid  as  surety.  Wayne  pleads  as  a 
bar  his  adjudication  and  discharge  in  bankruptcy ;  the  lower  court  gave 
plaintifT  a  judgment;  defendant  appeals. 
26  31 
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That  the  defendant  was  duly  adjudged  a  bankrupt  and  finally  dis- 
charged, before  the  present  suit  was  filed,  is  beyond  question. 

It  is  contended  that  the  discharge  does  not  bar  the  present  daim: 

First — Because  it  was  not  placed  by  Wayne  on  his  schedule,  ud 
consequently  made  the  bankruptcy  proceedings  res  inter  aliot. 

Second — Because  at  the  date  of  the  adjudication  and  discharge  q{ 
Wayne,  this  court  had  not  finally  passed  on  the  surety's  liability,  lie«» 
the  claim  of  the  surety,  which  it  is  said  only  resulted  from  the  payioest 
and  consequent  subrogation,  was  not  provable  at  the  date  of  theadjodica- 
tion  or  discharge. 

We  think  neither  of  these  propositions  tenable. 

1.  The  claim  was  put  on  the  schedule,  which  contained  the  fol- 
lowing : 


Name  of  Creditor. 


R**8i  deuce 

and 
OffcupRtion 


Peter  Markey. 


Lurabor 

Denlor  in 

Ne\vOrl'»aQi' 


Amount. 


S744  and  i7< 

cost*  of 

court   and 

It^p'al  int'^r 

'fct  from  Oct 

14.  1866. 
*       * 


When  nnd  where 
eon  tract  ed. 


"Inntra^t^^d  in  th» 
r»ity  of  Nhw  Or- 
leans. La..  Nov. 
23.1868. 


Nature,  cie. 


Judf?ment  os  o^es 
ncyv^unt  in  tfc*  fik 
DiKtri«'t  Toail  in  tte 
City  c»f  Nmw  (k\«em 
in  case  iT.taoot  tht 
docket  of  the  e^ifl. 


Thus  the  very  claim  due  by  Wayne  to  Markey,  and  for  which  piaiB- 
tiff  was  surety,  was  explicitly  and  fully  described  in  the  schedule.  The 
debt  due  by  Wayne  to  Markey  was  the  debt  for  which  Seymour  i» 
liable  as  security,  and  to  which  he  would  have  been  by  operation  o!  lav 
subrogated.  We  consider,  however,  the  provability  of  the  debt  tta 
crucial  test. 

The  provision  of  the  bankrupt  act  makes  the  discbarge  opentiTe 
against  all  debts  which  **  were  or  might  have  been  "  proved  against  tlM 
bankrupt's  estate.  The  language  of  the  law  is :  *'  A  discharge  in  bank- 
ruptcy duly  granted,  shall,  subject  to  the  limitations  imposed  intlielw 
preceding  sectioni^,  release  the  bankrupt  from  all  debts,  claims,  liabiiitia, 
and  demands,  which  were  or  might  have  been  proved  against  his  f«tali 
in  bankruptcy."  *  *  *  U.  S.  Rev.  Stat.  5119.  Even  if  puttingtbi 
claim  on  the  schedule  in  the  manner  stated,  did  not  amount  to  a  pladif 
thereon  that  of  plaintiff,  publication  of  the  required  notices,  in  thi 
absence  of  fraudulent  omission  of  the  name  of  the  creditor,  wiil  bartha 
claim  of  the  creditor  whose  name  has  been  omitted.  Bump's  Bank- 
ruptcy, 8th  edition,  p.  730,  and  authorities  there  cited. 

2.  The  liability  of  Seymour  was  fixed  by  judgment  at  the  dateeC 
the  adjudication  in  bankruptcy.  He  could  at  that  time  and  before  pat' 
ment  have  sued  the  principal  on  the  bond.  A  surety  may  even  befow 
making  any  payment  bring  suit  against  the  debtor,  to  be  iademnilled  I? 
him,  first,  when  there  exists  a  lawsuit  against  him  for  payment ;  seooei 
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when  the  debtor  has  become  a  bankrupt  or  is  in  a  state  of  insolvency. 
G.  C.  3057.  At  the  date  of  the  adjudication  in  bankruptcy  the  surety, 
irrespective  of  payment,  had  a  subsisting  cause  of  action  given  him  by 
law.  as  taught  by  an  unbroken  current  from  the  Roman  law  to  the 
writers  on  the  Code  Napoleon,  to  enable  the  surety  to  protect  himself 
in  advance  of  payment,  the  right  being,  as  stated  by  Justinian,  founded 
on  the  equitable  maxim,  Mdius  eat  intacta  jura  servari  quampoat  cau- 
aam  vulneraium  remedium  quasrere,  L.  5  b.  In  quib.  causes.  Pothier 
du  Gautionnement  no.  411.  Code  Nap.  2032.  Paul  Post  des  Petits  Con- 
trats,  vol.  2,  p.  146.    Troplong  du  Gautionnement,  p.  343. 

We  can  not,  then,  when  the  liability  of  the  surety  was  actually  de- 
termined by  judgment,  at  the  date  of  the  bankruptcy,  say  that  the  mere 
non-payment  by  the  surety,  although  he  had  before  payment  a  cause  of 
action,  rendered  his  claim  not  exigible  from  the  bankrupt's  estate. 
Apart,  however,  from  the  rights  of  the  surety  as  defined  in  our  law,  we 
think  that  the  bankrupt  act  itself  provided  ample  means  for  proving 
claims  like  the  present  before  payment  Under  the  act  of  1841.  not  so 
comprehensive  in  this  regard  as  the  act  of  1867,  the  right  to  prove  a 
contingent  liability  was  it  seems  by  the  greater  weight  of  authority  de- 
termined. Mace  vs.  Wells,  7  Howard  272  ;  Crafts  vs.  Mott,  4  Comstock 
(N.  Y.)  603;  Morse  vs.  H^vey,  1  Sandford,  Ch.  (N.  Y.)  187;  Kyle  vs.  Bost- 
wick,  10  Ala.  589 ;  Fulwood  vs.  Busbfield,  14  Pa.  St.  90  ;  Tubbs  vs.  Wii- 
iiams,  9  Iredell,  Law,  (N.  C.);  Shelton  vs.  Pease,  10  Mo.  473;  Jamison 
vs.  Blower,  5  Barb.  686  ;  Butcher  vs.  Forman,  6  Hill  (N.  Y.)  584. 

The  provisions  of  the  act  of  1867  seem  to  have  been  in  terms  in- 
tended to  cover  a  case  like  the  present.    The  language  is  : 

"In  all  cases  of  contingent  debts  and  contingent  liabilities,  con- 
tracted by  the  bankrupt,  and  not  herein  otherwise  provided  for,  the 
creditor  may  make  claim  therefor,  and  have  his  claim  allowed,  with  the 
right  to  share  in  the  dividends,  if  the  contingency  happens  before  the 
order  for  the  final  dividend  ;  or  he  may  at  any  time  apply  to  the  court 
to  have  the  present  value  of  the  debt  or  liability  ascertained  and  liqui- 
dated, which  shall  then  be  done  in  such  manner  as  the  court  shall  order; 
and  he  shall  be  allowed  to  prove  for  the  amount  so  ascertained."  U.  S. 
Rev.  Stat.  5068. 

"  Sec.  5070.  Any  person  liable  as  bail,  surety,  guarantor,  or  other- 
wise for  the  bankrupt,  who  shall  have  paid  the  debt,  or  any  part  thereof, 
in  discharge  of  the  whole,  shall  be  entitled  to  prove  such  debt,  or  to 
stand  in  the  place  of  the  creditor,  if  the  creditor  has  proved  the  same  ; 
although  such  payments  shall  have  been  made  after  the  proceedings  in 
bankruptcy  were  commenced ;  and  tgiy  person  so  liable  for  the  bankrupt, 
and  who  has  not  paid  the  whole  of  such  debt,  but  is  still  liable  for  the 
same,  or  any  part  thereof,  may,  if  the  creditor  fails  or  omits  to  pay 
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such  debt,  prove  the  same  either  Id  the  name  of  the  creditor,  or  otkr- 
wise,  as  may  be  provided  by  the  general  orders ;  and  subject  to  mA 
regulations  and  limitations  as  may  be  established  by  audi  ge&eni 
orders." 

Under  these  sections,  in  Lipscomb  vs.  Grace,  26  Ark.  -231,  it  WB6kd<f 
"  that  it  is  competent  for  a  surety  before  he  has  made  payment  to  proT« 
up  his  contingent  liability  on  an  application  for  discharge  in  haok- 
ruptcy ;  and  if  he  does  not  so  prove  up  he  is  barred  by  the  certlficiU  o! 
discharge  from  further  proceeding  against  the  bankrupt.''  The  6ame 
conclusion  was  arrived  at  by  the  Supreme  Court  of  Rhode  Islaod  ii 
Fisher  vs.  Tifft,  12  R  I. 

We  concli^de,  then,  that  the  claim  was  provable,  and  is  henoe  burred 
by  the  discharge,  and  that  therefore  there  is  error  in  the  judgmeot  be- 
low ;  and  it  is  consequently  reversed,  and  judgment  be  and  theaameif 
hereby  rendered  in  favor  of  defendant  and  against  the  plaintiff^  rejecUiv 
plaintiffs  demand,  with  costs  in  both  courts. 

Mr.  Justice  Mabr  takes  no  part  in  this  decision,  having  been  cf 
counsel. 


No.  5871. 
Darcy  &  Wheelrr  vs.  J.  S.  Labeknes  and  Wife. 

The  action  of  a  husband's  creditor  to  annul  a  judgment  of  separation  of  prcHPMtr 
obtained  by  the  wif»>,  on  the  ground  of  its  beins:  in  fraud  of  the  husbaod^tfrflj- 
itors,  is  only  prescribed  by  one  year  from  the  date  of  the  jud;:ment  of  theertd* 
itor  against  the  husband. 

The  record  of  the  wife's  suit  for  a  separation  of  property  may  be  introdoeed  ii 
evidence  in  the  suit  subsequently  broucrht  by  the  husband's  creditor  to  tfiOil 
the  judirment  of  separation  merely  to  show  that  suoh  a  juil^ment  was  rfoderdl^ 
but  the  parol  evidence  on  which  the  judgment  was  obtained  is  not  admiaelM* 
in  the  suit  to  annul.  The  burden  of  proof  in  such  a  suit  is  on  the  wife,  to  prow 
aliunde,  that  her  judgment  was  fairly  obtained. 

Where  it  does  not  appear  by  an  authentic  act  that  the  wife's  ri«rhts  and  daims  aadar 
her  judfirment  of  S'^parntion  of  property  have  been  paid,  and  where  the  eridecoi 
shows  that  the  first  writ  of  fl.fa.  in  execution  of  her  jud;;ment  was  lasoed  feoi 
years  after  the  judethent  was  rendered,  the  judcrment  will,  on  propar  ippSte> 
tion,  be  set  aside  as  null  and  void. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    CuBm, 

Charles  Louque  for  plalntifXs  and  appellants. 

Defendant  unrepresented. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiffs  .obtained  judgment  against  J.  S.  I*- 
bennes  in  February  1874  tor  merchandise  sold  to  him  in  FebnuuylSff^ 
In  November  of  this  last  year,  Mrs.  Labennes  had  institutes  suit  agalKt 
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her  hosbaDd  for  a  separation  of  property,  and  had  judgment  therefor  in 
the  following  month.  When  Darcy  &  Wheeler  issued  execution  on  their 
jadgment  against  Mr.  Labennes,  they  were  confronted  by  this  judgment 
of  separation,  and  immediately  brought  this  suit  to  annull  it. 

The  prescription  of  one  year  is  pleaded,  along  with  a  general  denial. 
This  suit  was  commenced  Feb.  25, 1874,  a  few  days  after  the  plaintiffs' 
judgment  against  Labennes  was  obtained,  and  therefore  the  prescription 
pleaded  is  not  good.  Civil  Code,  art.^1989  new  no.  1994.  Van  Wickle  v. 
Garrett,  14  Annual,  106.  Powell  v.  O'Neil,  24  Annual,  522.  The  text  of 
the  Opioion  in  the  14th  Annual  must  be  consulted,  as  the  digest  of  it  by 
the  Baporter  is  erroneous. 

The  judgment  of  separation  is  attacked  for  fraud,  as  having  been 
obtained  expressly  to  defeat  the  plaintiCEs'  claim ;  and  because  the  wife 
did  not  bring  into  the  marriage  any  money  or  property  as  falsely  alleged; 
and  the  husband's  affairs  were  not  in  disorder ;  and  he  was  not  in  a  con- 
dition of  insolvency  ;  and  the  judgment  was  by  consent ;  and  had  never 
been  executed. 

The  record  of  Mrs.  Labennes'  suit  was  offered  in  evidence,  which 
ooDtdins  the  testimony  therein.  The  plaintiffs  opposed  the  reception  of 
the  evidence  in  that  suit  as  testimony  in  this.  No  other  testimony  was 
offered  by  the  defendants. 

A  record  may  be  introduced  in  evidence  to  shew  that  a  judgment 
was  rendered,  or  for  other  purposes,  but  it  does  not  follow  that  the  pa- 
role testimony  upon  which  it  was  obtained  can  be  admitted  as  proof  in 
another  suit,  simply  because  it  forms  part  of  the  record.  If  such  evi- 
dence is  admissible  in  this  other  suit,  it  is  so  on  other  grounds  than  that 
it  is  a  part  of  the  record  offered,  and  independent  of  that  fact.  Baptiste 
v.Souiie,  13  La.  268.  Florance  v.  Bachemin,  3  Annual,  174.  Erwin  v. 
Banks,  6  Annual,  1. 

All  transactions  between  the  husband  and  the  wife  relative  to  the 
property  of  the  former  must  be  regarded  with  suspicion,  when  the  ob- 
ject of  such  transactions  is  to  create  a  preference  over  other  creditors  in 
favour  of  the  wife,  and  when  such  preference  comes  in  competition  with 
the  actual  claims  of  such  other  creditors.  In  suoh  cases,  when  these 
transactions  are  attacked  for  fraud  and  collusion,  it  is  incumbent  on  the 
wife  to  shew  the  truth  and  genuineness  of  the  claim  upon  which  her 
judgment  against  her  husband  is  founded.  The  burthen  of  proof  is 
upon  her  to  shew  that  her  judgment  was  fairly  obtained.  Deblanc  v. 
Deblanc,  4  La.  19.  Malone  v.  Eitching,  10  Annual,  85.  Phelps  v.  Rightor, 
15  Annual,  33.  She  has  neither  done  that,  nor  attempted  to  do  it  in  the 
present  ease. 

The  judgment  of  separation  must  be  executed  on  pain  of  nullity, 
and  this  execution  must  be  by  the  payment  of  the  rights  and  claims  of 
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the  wife,  evidenced  by  an  authentiu  Act,  or  an  uninterrupted  suit  to  ch- 
tain  payment.  Bostwicls  v.  Gasqi^et,  XI  Annual,  534.  The  jQdgnwstc! 
Mrs.  Laoennes  against  tier  husband  was  obtained  Deo.  7, 1867.  There 
was  no  payment  through  a  notarial  act.  A  writ  of  fieri  facial  isewd 
January  25, 1872,  and  was  returned  nulla  bona  April  4th.  follovfng.  la 
interval  of  four  years  between  the  judgment  and  the  first  attempt  to 
execute  it  is  not  the  uninterrupted  suit  to  obtain  paymeot  contemplated 
by  the  Code. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  ooait » 
avoided  and  reversed,  and  that  there  be  now  judgment  in  favour  of  the 
plain ti£Cs,  annulling  the  judgment  of  Fran^oise  F.  Jjabennes  agsiDSt 
Joseph  S.  Labennes,  her  husband,  signed  Dec.  7,  1867,  and  that  the 
plaintiffs  recover  of  the  defendants  the  costs  of  both  courts. 


No.  7305. 
Jp  448  The  State  vs.  Ralph  Smith. 

31    406| 

11Q   m  Where  the  record  in  a  case  where  the  defendant  was  prosecuted  for  murder  Ufki^ 

show  that  the  prisoner  was  present  at  any  time  durintr  the  trial,  the  Terdiet  is. 
the  case  will  be  set  aside,  and  the  judflrment  annulled. 
An  amendment  of  the  minutes  of  the  criminal  court  In  any  partiealar  emt,  is 
order  to  show  that  the  defendant  was  actually  in  court  during  the  trial.  oMrbi 
made  even  after  the  record  of  appeal  has  been  lodged  In  this  eoart.  pron'ied 
.    the  amendment  is  made  contradictorily  with  the  defendant.    Botitcajittc:l» 

made  exparte,  with  no  notice  to  the  defendant 
The  jury  commissioners  have  no  authority  to  draw  a  ^rand  jury  at  any  period Imi 

than  fifty  days  before  the  regular  time  for  the  openinir  of  the  C(iurt  term. 
After  the  jud^e  has  annulled  and  set  aside,  in  one  case,  a  whole  rmtre dravs  fr? 
that  term,  be  can  not  afterward  during  that  term  in  another  case,  hold  scebi 
venire  to  be  f?ood. 

APPEAL  from  the  Thirteenth  Judicial  District  CJourt,  parish  of  Eaal 
Carroll.    Hough,  J. 

H.  K  Ogden,  Attorney  General,  submitted  the  case  on  behalf  of  the 
State. 

tT".  M,  Kennedy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant,  convicted  of  murder  and  senteccei 
to  death,  appeals,  and  prays  a  reversal  of  the  judgment  on  sun<lry 
grounds  which  are  set  forth  in  his  bills  of  exception,  motioDS  for  contai- 
uance  and  for  a  new  trial,  and  assignment  of  errors.  We  regret  that,ii 
the  examination  of  these  numerous  questions  in  this  and  the  Reve& 
case,  we  have  been  unassisted  by  brief  or  oral  argument  on  the  port  of 
the  State. 
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This  record,  like  that  of  Revells'  case,  contains  no  mention  of  the 
prisoner's  presence  in  court  at  any  time  daring  the  trial,  and  of  course 
none  of  any  arraignment.  The  requirement  of  these  things,  and  of  their 
mention  in  the  record,  is  not  new. 

It  has  ever  been  held,  in  trials  for  felonies,  that  the  prisoner  must  be 
present  at  every  important  or  vital  stage  of  the  proceedings.  3  Wharton 
Grim.  Law  {2991,  1  Bishop  Grim.  Proc.  {273,  and  that  the  record  must 
shew  his  presence,  3  Whart.  Grim.  Law  {2999.  When  he  can  waive  his 
presence,  and- when  he  need  not  be  present  without  waiver,  liave  been 
pointed  out.  J5Jd.  {  2092-3000.  Tbe  in  iispensability  of  arraignment,  of 
the  record  shewing  it,  in  felonies,  and  in  what  classes  of  cases  it  can  be 
waived  has  long  been  familiar  law.  Ibid.  iHlbS  et  seq.  Yet  we  have  had 
occasion  several  times  recently  to  set  aside  verdicts  and  annul!  judg- 
ments for  errors  in  these  matters. 

The  minutes  were  corrected  in  the  same  waj'  as  in  State  v.  Revells, 
just  decided,  and  the  ruling  there  applies  here,    miie  387. 

The  prisoner  moved  to  ouash  the  indictment  for  irregularities  in 
forming^  the  venire  from  which  the  Grand  Jury  was  drawn.  The  com- 
missioners  had  drawn  the  jury  on  May  2d.  The  court  met  on  June  3d, 
and  this  indictment  was  found  and  presented  in  open  court  on  the  10th. 
of  same  month,  and  the  motion  to  quash  was  made  on  the  11th.  There 
are  two  grounds ; — 1.  That  the  jury  was  not  drawn  within  the  time  di- 
rected by  the  statute ;  2.  that  the  same  venire  had  already  been  quashed 
on  June  4th.,  at  the  instance  of  other  parties  indicted  at  the  same  time. 

1.  The  statute  requires  the  jury  shall  be  drawn  in  not  less  than 
fifty  days  prior  to  the  meeting  of  the  court  Sess.  Acts  1877,  p.  56.  This 
jury  was  drawn  thirty-two  days  before  the  court  met.  If  the  jnry  com- 
mission can  abridge  the  statute  time  at  all,  It  can  abridge  it  to  as  short 
a  time  as  may  suit  the  convenience  or  caprice  of  its  members.  It  can- 
not abridge  the  time  at  all.  More  than  fifty  days  may  elapse  between 
the  drawing  of  the  jury  and  the  regular  time  for  the  opening  of  the 
term,  but  not  less. 

2.  It  appears  that  a  motion  to  set  aside  this  venire  was  made  in 
another  case,  and  sustained,  and  such  being  the  case,  we  are  unable  to 
conceive  a  good  reason  why  the  prosecuting  officer  persisted  in  proceed- 
tog  witn  the  trial,  or  how,  after  the  judge  had  annulled  and  set  aside  the 
trhole  venire  drawn  for  that  term  he  couid  hold  it  good  for  any  case. 

There  are  numerous  other  causes  of  error  set  forth,  which  we  will 
Aot  examine,  because  it  is  needless.  The  record  teems  with  objections — 
bristles  with  points — made  with  indefatigable  zeal  and  pertinacity  by  the 
defendant's  counsel ;  and  when  it  is  remembered  that  the  trial  was  for 
the  gravest  of  crimes,  to  be  legally  expiated  by  the  gravest  of  penalties, 
we  ca&t)ot  forbear  the  admonition  that  neither  the  law  nor  the  public 
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weal  require  that  any  man  shall  suffer  evea  for  crime,  saveaooordiBfti) 
those  forms,  aud  with  due  observance  of  those  safeguards  agaiost  error, 
which  the  wisdom  of  the  learned,  and  the  experience  of  many  ywnui 
many  countries,  have  found  fitting  and  necessary  to  prescribe  for  tte 
conduct  of  criminal  trials. 

It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jary  ii 
set  aside,  and  the  judgment  of  the  lower  court  is  avoided  and  rereised, 
and  the  indictment  herein  be  quashed,  and  that  the  defendant  bebddin 
custody  to  await  a  new  indictment,  and  for  trial  under  the  sama 
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No.  7442. 
The  State  vs.  James  A.  Finn. 

The  continuance  of  a  case  on  the  crround  of  the  absence  of  a  material  witncMii  & 
matter  in  the  sound  discretion  of  the  court,  and  the  exercise  of  that  diem* 
tlon  will  not  be  interfered  with  when  there  is  nothf  nir  to  show  it  was  udsoibI 

Where  an  aocused  is  on  trial  under  an  information  for  shootinfp  with  a  daneeroH 
weapon,  to  wit  with  a  pistol,  the  information  may  be  amended  by  sabstititicf 
the  word  "irun"  for  the  word  **  pistol." 

The  fact  that  while  the  jury  in  a  criminal  case  were  deliberating  they  informed  tte 
deputy  sheriff  in  char^^e  that  they  desired  further  instnictions  from  the  jodfe, 
his  reply  that  the  district  attorney  was  absent  and  no  further  instructions  omM 
be  had  until  his  return,  the  consequent  flndinff  of  the  jury  without  any  furtker 
instructions  will  not  justify  the  ffrantintrof  a  new  trial,  when  it  appears  ikA 
the  jud^re  as  well  as  the  district  attorney  was  absent,  when  the  jury's  reqint 
for  further  instructions  was  made,  and  that  the  jury  did  not  repeat  the  kqubs, 

APPEA.L  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Wki- 
aker,  J. 

K  N.  Ogden,  Attorney  General,  for  the  State. 

John  K  Healey  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  defendant  having  been  informed  against  for  shoot- 
ing with  a  dangerous  weapon  with  intent  to  commit  murder,  convicted, 
and  sentenced  to  ten  years  hard  labor  in  the  Penitentiary,  appeak 
Before  going  to  trial  he  aslced  a  continuance  on  the  ground  of  the  ab- 
sence of  witnesses  material  to  his  defense,  which  was  refused.  Tbo 
matter  was  within  the  sound  discretion  of  the  lower  court,  and  there  is 
nothing  in  the  motion  itself  or  in  the  record  showing  that  the  limits  of 
sound  discretion  were  transcended.  The  information  charged  that  lb« 
accused  "  with  a  certain  dangerous  weapon,  to  wit,  a  pistol,  did  sboofi 
one  W.  N.  Rogers  with  the  intent  of  so  doing,  feloniously,  wilfully,  aihi 
of  his  malice  aforethought,  to  commit  murder,  contrary,"  etc  After 
the  commencement  of  the  trial,  the  jury  having  been  impanneled,  two 
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witnesses  for  the  State  having  been  heard,  the  testimony  developing 
that  a  gun  and  not  a  pistol  was  the  weapon  with  which  the  shooting 
was  done,  the  State  asked  to  be  allowed  to  amend  the  information  by 
substituting  the  word  gun  for  pistol.  The  court  allowed  the  amend- 
ment, and  the  trial  proceeded.  The  court  did  not  err.  R.  S.  1047. 
While  the  jury  were  deliberating,  the  court  having  taken  a  recess,  they 
informed  the  deputy  sheriff  that  they  desired  further  instructions,  to 
which  he  replied  that  the  prosecuting  attorney  being  absent,  no  further 
instructions  could  be  given  until  his  return.  This  was  made  the  basis 
ot  an  application  for  a  new  trial,  which  was  refused,  the  court  giving 
as  reasons  therefor  that  both  the  judge  and  district  attorney  were  ab- 
sent when  the  request  was  made ;  that  had  he  been  present  he  would 
have  instructed  the  jury  to  await  the  return  of  the  district  attorney; 
that  the  jury  did  not  repeat  their  request,  which  they  had  full  opportu- 
nity to  do.  We  can  not  say  under  this  state  of  facts  that  the  new  trial 
was  improperly  refused. 
Judgment  affirmed. 


No.  7177. 
SncxjEssiON  OF  Henbt  Tababt. 

One  who  oppoBes  everr  item  of  an  administrator's  aocount  can  not  be  said  to  ratify 
a  certain  adjudication  of  property  the  proceeds  of  which  are  Bou«;ht  to  be  dis- 
tributed by  the  account. 

Property  of  a  succession  sold  for  cash  in  order  to  pay  the  debts  of  the  succession 
must,  at  its  first  offerinir.  brins:  its  full  appraised  value.  If  thus  sold  for  less 
than  its  appraised  value,  the  sale  will  be  invalid. 

Where  property  subject  to  a  certain  mortgaire  is  passed  by  a  simulated  transfer  to 
a  nominal  buyer,  who  formally  recofcnizes  the  mortflracre  in  the  transfer,  the 
widow  and  administratrix  of  the  owner,  who  joined  her  husband  in  the  simu- 
lated transfer,  can  not  afterward  have  the  property  sold  as  a  part  of  her  hus- 
band's suooession  to  the  prejudice  of  the  mort4gf\ge  creditor.  Such  an  adjudica- 
tion is  absolutely  null  and  may  be  attacked  collaterally. 

Private  counter-letters  have  no  effect  as  aijrainst  creditors. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 
J. 

Loxique  A  Fernandez  for  administratrix  and  appellee. 
A,  Boberi  for  opponent  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DsBiiANC,  J.,  and  on  the  rehearing  by  Spencer,  J. 

DbBlanc,  J.  John  Carran  is  the  holder  of  a  note  drawn  on  the  lOth 
of  May  1870,  by  L.  H.  Tabary,  to  his  own  order,  by  him  endorsed,  and 
sesured  by  a  conventional  mortgage,  which  he — Tabary — gave  on  a 
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piece  of  property  sitaated  ia  this  City,  and  which  he  afterwards  tM  io 
Aymes — his  son-in-law — for  fifteon  hundred  dollars.  In  settleoieBt  of 
that  price  and  according  to  the  recitals  in  the  act  of  sale,  Aymes  paidii 
cash  the  sgrn  of  three  hundred  dollars,  and  assumed  the  paTmeol  of 
the  note  held  by  Carran,  which — fmm  the  date  of  that  aBsmnptioo— wm 
secured  by  the  original  mortgage  granted  by  Tabary  and  by  the  prin- 
lege  which  resulted  from  said  sale. 

In  a  suit  brought  by  one  McNeil  to  annul  the  sale  from  Tabanr  to 
his  son-in-law,  on  a  charge  of  simulation  and  fraud,  Tabary  denied  that 
charge  and  asserted  the  reality  of  the  assailed  transfer.  He  died,  and 
we  are  informed  by  his  widow's  counsel  that — not  wishing  to  keep  Id  tis 
name  the  property  thus  apparently  sold,  Aymes  signed  what  heciUlsa 
counter-letter  and  had  it  recorded  in  the  Conveyance  office.  That 
instrument  is  in  these  term-i :  "Kaowyothat  I  formally  declare  that 
the  sale  made  to  me  by  Henry  Tnbary,  of  New  Orleans,  on  the  Sd  of  De- 
cember, 1875  *  *  ia  a  mere  simulation,  and  that  no  consideration  was 
ever  paid  to  said  Tabary  for  sal  1  Bale."  As  soon  as  that  declaration  bad 
been  recorded,  Mrs.  Tai)ary  as  administratrix  of  her  husband's succcssico 
applied  for  an  order  to  sell  the  property,  which — in  court — ^Tabary 
declared  had  passed  from  him  to  his  son-in-law,  and  for  a  real  consider- 
ation, and  which — now  and  in  a  private  instrument — the  son-in-law  for- 
mally declares  has  never  ceased  to  belong  to  his  vendor. 

The  order  to  sell  was  first  allowed  and  then  resoinded  by  the  dis- 
trict judge.  *  The  widow  appealed  from  the  decree  rescinding  that  ordff, 
and — cojisidejnng  the  character  of  the  pleadings — we  were  compelled  to 
reverse  that  decree.  The  intended  sale  was  proceeded  with,  and  said 
property,  which  was  appraised  at  one  thousand  dollars,  was  adjudicated 
to  Mrs.  Tabary,  a  party  to  the  sale  from  her  husband  to  Aymes,  foreii 
hundred  and  seventy-ftve  dollars.  This  took  place  on  the  30th  of  Jnoe 
1877,  and — on  the  13th  of  July — she  filed — in  the  second  district  court— 
a  tableau  of  the  distribution  which  she  prc)poses  to  make  of  the  proceeda 
of  that  sale.  In  that  tableau,  she  has  allowed  to  herself — for  a  bolafloe 
alleged  to  be  due  on  the  widow's  homestead — three  hundred  and  tvw- 
ty-eight  dollars,  and  to  John  Carran,  on  his  note,  one  hundred  aad 
thirty-one  dollars.  The  remaining  portion  of  the  price  of  the  adjudica- 
tion is  applieii  to  the  payment  of  costs  and  fees. 

This  ace  »aJit  is  opposed  by  John  Carran.  Mre.  Tabary's  counsri 
insists  that  he  has— by  the  terms  of  his  opposition — ratified  the  adju- 
dication of  til'?  3()Lh  of  June.  This  is  certainly  a  mistake :  he  di>es  not 
claim  the  pro('«'»».l8,  or  any  share  of  the  proceeds  of  that  attempted 
sale:  he  conti'sis  its  validity,  denies  its  existence,  and--apprehending 
the  effects  of  the  homologation  of  said  account,  he  appeared  in  ecurt 
for  the  sole  puri>  jse  of  disputing  every  item  therein  included;  and— to 


NEW  ORLEANS,  APRIL,  1879.  411 

8ucce6Pion  of  Tabary. 

his  own  words — prayed  that  it  be  stricken  from  the  record  of  the  suc- 
cession. Far  from  ratifying  any  sale,  his  manifest  intention  was  to 
guard  against  and  prevent  that  which,  otherwise,  might  have  been  con- 
strued, and — in  all  probability — invoked  as  a  tacit  ratification  on  his 
part,  that  which  he  Justly  considered  as  an  additional  step  taken  to 
defeat  the  enforcement  of  his  claim. 

In  his  opposition,  Carran  contends  that  Mrs.  Tabary  owned — at  the 
death  of  her  husband — property  worth  fifteen  hundred  dollars  ;  that — 
besides — she  has  received  in  rents  and  from  the  ompany  in  which  her 
hubband's  life  is  assured,  more  than  three  hundred  dollars,  and — ^for 
these  reasons — has  no  right  to  any  allowance  as  a  homestead. 

The  grounds  of  nullity  which  he  urges  against  the  adjudication  of 
the  30th  of  June,  are : 

1.  That  the  property  sou<3rht  to  be  sold  did  not  belong  to  the  suc- 
cession of  Tabary,  but  to  Aymes,  who  asstimed  the  payment  of  his — 
Carran's — claim  ;  and 

2.  That,  if  it  did  belong  to  said  succession,  it  could  not  legally  have 
been,  as  it  was,  adjudicated  for  less  than  its  appraised  value. 

The  property  alluded  to  was  appraised  at  one  thousand  dollars,  and 
— at  the  first  offering — adjudicated  to  Mrs.  Tabary  for  six  hundred  and 
seventy-five  dollars.  Does  that  adjudication  c^mstitute  a  valid  sale? 
In  the  exhaustive  opinion  which  precedes  the  decree  rendered  by  our 
learned  brother  of  the  district  court,  he  says- -and,  in  this,  he  is  right — 
that  administrators  of  successions  have  the  same  powers  and  are  sub- 
ject to  the  same  duties  and  responsibilities  as  the  curators  of  vacant 
estates.  R.  C.  C.  1049  (1042).  He,  then,  refers  to  article  1167  (1159)» 
which  provides — as  to  the  sale  of  property  belonging  to  vacant  estates — 
"  that  it  shall  be  made  at  public  auction,  to  the  last  and  highest  bidder,"' 
and  justly  remarks  that  the  law— he  doubtless  meant  that  which  he 
cited — is  silent  as  to  whether  property  thus  sold  shall  or  shall  not  bring 
its  appraised  value. 

J>*urther  on  he  says:  "the  debts  of  the  succession  must  be  paid, 
and — to  pay  them — the  property  of  the  succession  must  be  sold  without 
regard  to  the  appraisement,  and  sales  made  under  the  decree  of  a 
court  can  not  be  rescinded  for  lesion  beyond  moiety."  R.  C.  C.  2594 — 
(2572). 

We  are  at  a  loss  to  imagine  how  the  articles  of  the  Code  which 
authorize  the  annulling — on  account  of  lesion — of  exiHtlng  and  admitted 
sales,  can  have  the  most  distant  application  to  this  case,  wherein  the 
main  question  to  be  decided,  is  whether — ^as  asserted  by  one  of  the  par- 
ties and  denied  by  the  other,  the  adjudication  to,  Mrs.  Tabary  constitutes 
a  valid  sale. 

'*It  is  now  settled,  we  are  told  by  the  district  judge,  that  a  sale  of 
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succession  property  to  pay  debts,  may  be  validly  made  for  less  than  two 
thirds  of  its  appraisemcDt/'  and — to  prove  his  assertion — he  refers  to 
the  5th  and  10th  R.  R.  and  to  the  5th.  13th  and  27th  An.  The  decisioo  in 
Taldere  vs.  Bird— reported  in  10  R  398— sustains  his  assertion.  The 
sale  referred  to  In  5  A.  438,  was  made  subject  to  the  Citizens'  Bank 
Stock,  and  the  claim  due  upon  the  stocic  to  the  bank,  payable  according 
to  its  charter.  In  that  case,  from  the  tenor  of  the  opinion  deliT<*red, 
the  court  had  to  deal  with  an  exception,  and — for  that  reason — declared 
that  the  application  of  the  990th  article  of  the  C.  P.  to  the  property 
sold  was  impracticable.  Not  a  line  of  the  decision  to  be  found  at  page 
508  of  the  5th  R.  treats  of  the  question  now  under  discussion ;  but-^n 
that  book,  at  pagre  100 — that  question  is  thus  disposed  of :  "  It  has  been 
Tirped  that  the  orderinf?  of  the  sale  for  cash,  implies  that  it  must  be 
sold  for  what  it  will  bring.  We  presume  that  the  judge  a  quo,  in  order- 
ing the  sale  of  the  mortgaged  property,  understood  and  intended  that 
it  should  be  made  according  to  law.  There  was  no  necessity  for  iDsert- 
ing  in  the  judgments  the  condition,  provided  its  appraised  value  he 
obtained^  The  law  itself  fixes  the  amount  which  the  sale  must  bnog, 
when  made  for  cash,  and  it  is  clear  that  the  property  can  not  be  adjudi- 
cated for  cash  under  Its  appraised  value." 

C.  P.  990^991—992. 

The  district  judge  thinks  that  the  decisions  in  12th  and  13th  As. 
which  we  have  adhered  to,  do  not  sustain  the  opinion  delivered  byoB 
In  Hermann  &  Vlgnes  vs.  Fontelleu.  We  held  that — when  successioA 
property  is  offered  for  sale  for  cash,  under  an  order  of  court,  and  evw 
for  the  payment  of  dpbts.  it  must — ^at  the  first  offering — bring  at  leasl 
Its  appraised  value.  In  12th  A.  the  court  said  :  the  terms  of  sale  of  the 
property  of  the  succession,  accepted  with  the  benefit  of  inventory,  were 
for  cash.  The  property — an  immovable — did  not  bring  the  appnusemenl 
There  was,  therefore,  no  sale  which  the  purchaser  could  compel  the 
tutrix  to  complete,  although  the  property  was  sold  to  pay  debta  la 
13th  A.  the  question  presented  for  solution  was  thus  stated  by  counsel- 
*'  has  the  creditor  of  an  estate,  whose  debt  operates  as  a  judicial  mort- 
gage, and  is  in  a  twelve-months  bond  executed  by  the  deceased,  a  right 
to  have  property  of  the  succession  sold  for  cash  at  the  first  ofTerinjr, 
unless  it  brings  the  amount  of  the  appraisement  on  the  inventoryr 
The  court  answered  in  the  negative. 

12  A.  368.     13  A.  439.    29  A.  505. 

The  district  judge  charges  that  we  have  virtually  added  seven 
words  to  the  1167th  article  of  the  Civil  Code,  so  as  to  make  it  read  that 
the  sale  therein  referred,  to  shall  be  made  at  the  appraised  value  of  the 
property.  This— on  his  part — is  a  mistake :  we  believe,  as  he  does,  that 
the  article  cited  contains  no  such  conditions ;  but  we  are  unable  to 
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agree  with  bim  as  to  his  constructioa  of  art.  990  of  the  Code  of  Practice. 
That  article,  which  relates  to  the  sale  of  property  beloDging  to  a  vacant 
estate,  provides  that — **  on  the  application  of  the  creditors  or  any  credit- 
or of  said  estate,  it  shall  be  the  duty  of  the  several  judges  of  Probates, 
to  cause  *  *  so  much  of  its  property  as  is  necessary  to  pay  its  debts, 
to  be  offered  for  sale  and  sold  at  public  auction  to  the  highest  bidder 
for  cash,  if  the  creditors  require  it ;  and  if — on  thus  offering  said  prop- 
erty for  sale,  the  appraised  value  should  not  be  bid  and  obtained"  then 
and  only  then  can  it  be  sold  on  credit  and  for  what  it  will  bring.  **  The 
principles  contained  in  that  article,  apply — this  is  expressly  declared  in 
said  Code — to  all  successions  accepted  with  benefit  of  inventory, 
whether  the  heirs  are  minors  or  of  age,  and  to  all  successions  adminis- 
tered by  administrators." 

C.  P.  990—991—992. 

We  have  looked  in  vain  for  any  provision  in  our  Codes,  which  sug- 
gests the  distinction  insisted  upon,  and  which — it  is  conceived— exists 
between  the  sale  provoked  by  one  of  the  creditors  and  that  applied  for 
by  an  administrator.  The  district  judge  supposes  that  '*  when  a  creditor 
proceeds  in  that  manner,  the  Legislator  meant  to  force  the  adjudication 
up  to  the  appraised  value,  in  order  to  prevent  the  sacrifice  of  the  rights 
of  the  creditors  who  take  no  action."  That  supposition  is  rebutted  by 
the  fact  that,  whether  the  application  to  sell  be  made  by  one  of  the  cred- 
itors, or  by  all  the  creditors,  the  property  can  not  be  sold — at  the  first 
offering — for  less  than  its  appraised  value. 

The  provisions  of  the  Civil  C'^de,  which  relate  to  the  sale  of  the 
effects  of  successions  administered  by  curators,  far  from  conflicting 
with,  justify  the  adjudications  on  which  we  rely : 

"If,  at  the  expiration  of  a  year  from  the  curator's  appointment, 
there  be  immovables  *  *  which  have  not  been  sold,  the  judge  is  bound, 
at  the  request  of  the  curator,  to  order  the  sale  of  the  same  at  public 
auction    *    *    at  one  and  two  years  credit." 

C.  C.  1169  (1202). 

"  If,  at  that  sale,  two  thirds  of  their  estimated  value  be  not  offered, 
the  sale  shall  be  suspended,  re-advertised  at  one,  two  and  three  years 
credit ;  but  then  the  property  must  be  sold  for  the  price  offered." 

C.  C.  1170  (1203). 

If,  at  two  years'  credit,  at  a  sale  made  at  the  expiration  of  one  year 
from  the  curator's  appointment,  and  which  is  necessarily  ordered  after 
the  sales  which  can  be  made  thirty  days  after  said  appraisement — C.  C. 
1164  (1155)  1165  (1156) — the  property  can  not  be  sold  for  less  than  the 
appraisement  made  by  experts  appointed  and  sworn  for  that  purpose, 
how  reasonably  infer  that — when  sold  for  cash — it  may  be  sacrificed  at 
the  first  offering ;  and  why  infer  at  all,  in  presence  of  the  articles  of  the 
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•Code  of  Practice,  which  eojoia  that,  at  that  first  offeriog,  the  appnind 
value  must  be  bid  aud  obtained  ? 

lo  Valdere  vs.  Bird,  the  court — ^ignorio^  its  own  decision— 5  R 96- 
aud  without  referring  to  a  single  authority — asserted  ^  that  it  bad  bea 
repeatedly  held,  that  when  a  sale  is  made  to  pay  debts,  the  prnpertj 
may  be  sold  for  less  than  the  appraisement."  If  it  had,  the  cases  k 
which  it  was  so  held,  have  not  been  reported.  That  court  had  pren- 
ously  and  justly  said:  **the  law  itself  fixes  the  amount  which  the  sale 
must  bring,  when  made  for  cash,  and  it  is  clear  that  the  property  con 
not  be  adjudicated  for  cash  under  its  appraised  value."  Whetheritbe 
•correct  or  incorrect,  the  decision  in  Carter  vs.  McManiis — 15  A.64i- 
refers  to  personal  and  perishable  property,  and  di>es  not  absotnftelj 
apply  to  this  controversy.  In  "  Succession  of  Weber  " — 16  A.  i20-the 
court  said :  "  the  payment  of  the  debts  must  be  effected  without  regard 
t  ^  the  appraisement,  when  the  sale  is  ordered  at  the  instance  of  the 
administrator;  but — if  ordered  at  the  instance  of  the  creditors— tfaea 
recourse  must  be  had  to  articles  990,  991  and  992  of  the  Code  of  Fr»^ 
tlce."    That  distinction  is  not  authorized  by  any  provision  of  our  Ian. 

In  deference  to  the  district  judge,  whose  opinions  have  alman 
commanded  the  attention  of  this  Court,  we  have  once  more  read  irith 
care,  and  again  considered  the  precedents  on  which  be  relies  and  these 
to  which  we  adhere.  The  beaten  path  which  we  have  followed  leads  to, 
the  other  by  the  law.    This — now — is  our  unremovable  conviction. 

We  would  not  attempt  the  difficult  task  of  criticising  the  views  d 
the  eminent  jurists  who  composed  this  Court,  at  the  dates  mentioned  bj 
the  d  is 'riot  judge:  but  at  the  pages  of  the  Code  to  which  they  refer, 
what  do  we  read  ?  That — when  sold  for  cash — the  property  of  rorarf 
estates,  of  all  succesaions  accepted  vnih  the  benefit  of  inventory^  whether 
the  heirs  are  minors  or  of  age.  and  of  all  successions  under  admimftra- 
tion,  can  not — at  the  first  offering — be  sold  for  less  than  its  appraised 
value :  that,  unless  that  value  be  bid  and  obtained,  the  property  mustfce 
re-advertised  for  sale,  and  then  sold  on  credit  for  what  it  will  bring. 
We  have  copied,  from  the  Code  and  from  decisions  of  those  jurists,  tiw 
refutation  of  what  we  consider  as  a  mistaken  interpretation. 

III. 

We  admit  that — as  a  general  rule — a  sale  clothed  with  the  judici&l 
sanction,  can  not  be  collaterally  attacked :  but — here,  what  are  the 
facts?  Tabary  sold  to  Aymes  a  lot  of  ground  already  mortgaged  to 
secure  the  payment  of  the  note  held  by  Carran  ;  in  the  act  of  sale,  Aynw 
assumed  the  payment  of  that  note — ^and  to  that  act — Mrs.  Tabary  was 
a  party ;  it  is  signed  by  her.  After  the  death  of  Tabary,  Aymes  pre- 
pared and  caused  to  be  recorded  a  private  instrument,  in  which  he 
declares  that  the  sale  from  Tabary  to  him  was  a  mere  siinulatioB: 
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thereupon,  Mrs.  Tabary  procured  from  the  probate  court  an  order  to 
aell.  aa  beloDgiog  to  the  euoceesion  of  her  huaband,  the  property  thus 
returned  by  Aymes,  and — at  that  aale — purchased  said  property.  This 
ilt-disguised  aU^nipt  to  defeat  an  acknowledged  claim,  can  not  be  sanc- 
tioned. The  declaration  of  Aymes  neither  did,  nor  could — to  the  detri- 
ment of  Carran — destroy  the  title  acquired  by  Aymes  to  the  lot  of 
ground ;  which  both  he  and  Tabary  have  subjected  to  the  payment  of 
the  note  held  by  Carrnn.  14  L.  44.  5  A.  228.  The  sole  object  of  that 
transparent  declaration  was  to  avoid  the  otherwise  unavoidable  effects 
of  the  vendor's  privilege,  resulting  in  favor  of  that  creditor,  from  the 
sale  made  by  Tabary  to  his  son-in-law,  and  to  subordinate  that  cred- 
itor's claim  to  the  homestead  rights  of  the  widow. 

To  obtain  the  order  under  which  she  pretends  to  have  acquired  the 
title,  which — at  the  date  of  and  previous  to  her  application — she  knew 
had  passed  from  her  husband,  she  deceived  the  court  by  a  wilful  mis- 
representation :  that  intended  and  practiced  deception  impairs — so  far 
at  least  as  she  and  Carran  are  concerned — the  validity  of  the  order 
which  she  then  procured  in  utter  disregard  of  the  law,  and  of  her  own 
and  bor  husband's  act.  Under  these  circumstances,  she  forfeited  the 
protection  invariably  and  justly  extended  to  those  who  honestly  acquire 
under  the  regular  decree  of  a  competent  court ;  and  the  adjudication  to 
her  of  the  lot  belonging  to  her  son-in-law.  Is  an  absolute  nullity,  which 
may  be  urged  wherein  and  whenever  it  is  relied  on,  by  any  of  tlie  par- 
ties to  these  fraudulent  proceedings,  to  defeat  the  enforcement  of  an 
obligation  given,  ratified  or  acknowledged  by  them. 

Whatever  may  be — as  between  themselves— the  legal  value  of  the 
sale  from  Tabary  to  Aymes,  that  sale — as  to  Carran — is  not  a  simulation, 
and  why  ?  Because  Aymes,  Tabary  and  his  wife  have  all  acknowledged* 
out  of  court  and  in  a  notarial  act,  in  court  and  by  placing  it  on  the  tab- 
leau filed  by  the  latter,  that  the  note  held  by  Carran,  which  constitutes 
the  four  fifths  of  the  consideration  of  said  sale,  was  and  is  still  due  by 
Aymes  and  the  succession  of  his  father-in-law.  Mrs.  Tabary  was  a 
party  to  that  sale,  and — to  her  own  knowledge — the  adjudication  to  her 
of  the  property  sold  to  Aymes  and  mortgaged  to  Carran,  was— as  to 
that  creditor,  the  sale  of  Aymes'  property  and,  therefore,  an  absolute 
nuUity.    C.  C.  2452  (2427). 

The  declaration  of  Ayme^,  made  and  recorded  after  the  death  of 
Tabary  is  not  a  counter- letter.  If  it  were,  counter-letters  can  have  no 
effect  against  creditors,  for — as  said  by  the  Court  in  Stewart  vs.  Newton 
— '*  While  parties  to  a  simulated  contract  may  be  compelled,  inter  se,  to 
treat  it  as  a  nullity  on  the  production  of  such  an  instrument,  still  the 
law  is  careful  to  guard  the  interest  of  third  parties  against  any  injury 
frooa  such  a  diasolution  of  an  apparent  title.    Had  it  failed  to  do  so. 
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public  confldeDce  would  have  been  destroyed,  and  public  oredit  pan- 
lyzed.  If  a  private  counter-letter  could,  at  any  time  and  as  to  an  tb 
world,  defeat  the  most  formal  title  in  the  archives  of  the  Becorder^ 
office,  their  authentic  acts  would  be  mockeries,  and  registry  offices  pit- 
falls for  the  unwary." 

R.  C.  C.  2239  (2236)— 12  A.  622. 

In  the  case  entitled  *'  Succession  of  Tabary,"  and  reported  in  tin 
30th  A.  p.  188,  being  under  the  Impression  that  Carran  had  excepted  to 
the  iutroduction  of  evideuce,  the  sole  object  of  which  was  to  add  a 
piece  of  property  to  the  succession  of  bis  debtor,  to  swell  lostssd  (A 
diminishiog  the  means  of  payment  of  his  debt,  we  said — that  Ajnes' 
declaration  that  the  sale  from  Tabary  to  him  was  a  simulation  shodd 
have  been  secured  in  evidence  by  the  lower  Court  The  object  of  ti»t 
evidence  is  now  fully  declared :  it  is  to  outrank  and  defeat  the  creditofi 
claim.  That  disclosure  dispels  the  mistaken  impression  which  ineiita- 
bly  led  us  from  an  error  of  facts  to  an  error  of  law. 

Were  it  true — as  contended  by  Mrs.  Tabary's  counsel— that  ti» 
unsworn  declaration  of  Aymes  can  have — as  to  third  parties— the  dliea 
which  a  counter-letter  has  in  regard  to  simulated  contracts  aod  as 
between  the  parties  to  such  contracts — were  it  admitted  that  said  deda- 

« 

ration  can  destroy  an  existing  title,  transfer  the  ownership  and  poeaa- 
sion  of  property,  wipe  out  every  right  resting  on  that  title,  or  suborda- 
ate  them  to  a  resuscitated  title  and  to  resuscitated  rights— still,  the  fact 
remains  that  there  was  no  sale  from  the  succession  of  Tabary  to  his 
widow— that,  as  there  was  no  sale,  there  are  no  proceeds  to  be  distiiba- 
ted,  and  that,  even  if  the  adjudication  to  Mrs.  Tabary  for  less  than  the 
appraised  value  of  the  property,  could — under  the  peculiar  and  excep- 
tional circumstances  already  recited — be  considered  but  as  a  voidabte 
sale,  which  can  not  be  collaterally  attacked,  we  would — nevertbdeaa- 
feel  constrained  to  delay — until  our  decision  In  another  suit,  tried  in  and 
submitted  to  this  court,  between  the  same  parties  and  in  rc^gard  to  the 
same  lot  of  ground — the  proposed  distribution  of  the  insaffioieat  and 
as  yet  unrealized  price,  a  fraction  of  which  is — on  paper — tendered  to 
the  creditor ;  but  which — due  as  it  is  by  one  who  seems  determined  te 
defeat  his  claim,  he  might  not  easily  realize,  if  he  concluded  to  accept  it 
But  the  adjudication  to  Mrs.  Tabary  is  a  manifest  nullity,  and  asshe- 
the  oply  party  interested  in  maintaininii  it — is  now  in  court,  urging  it 
against  the  only  party  interested  in  opposing  it;  this  fruitless  and 
expensive  litigation  must  be  closed. 

It  i*— therefore— ordered,  adjudged  and  decreed  that  the  judgmeGt 
appealed  from  is  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  applicatioi 
filed  by  Mrs.  Widow  Henry  Tabary,  on  the  13th  of  July  1877,  for  the 


NEW  ORLEANS,  APRIL,  1879.  417 

Succession  of  Tabary. 

approyal  and  homologation  of  the  account  presented  by  her  as  adminis- 
tratrix of  the  succession  of  her  husband,  is  now  dismissed  at  her  costs 
in  both  courts. 


On  Application  for  Rehearing. 

Spencer,  J.  The  earnestness  with  which  counsel  assails  the  cor- 
rectness of  our  opinion  in  this  case,  and  the  fact  that  he  has  miscon- 
strued the  meaning  of  C3rtain  expressions  therein,  as  reflecting  upon 
his  own  character  and  integrity,  have  induced  us  to  again  examine  this 
case  with  care.  We  trust  that  this  court  has  nev^r  been  found  lacking 
in  courtesy  jto  members  of  the  bar,  or  going  out  of  its  way  to  cast 
imputations  upon  them.  We  do  not  see  that  our  language  In  this  case 
can  bear  such  construction,  and  we  certainly  did  not  intend  that  it 
should  in  any  way  cast* reproach  upon  the  counsel,  whose  character  has 
always  been  considered  by  us  as  high  and  most  honorable.  Having 
said  this  much  as  due  to  the  counsel  himself,  as  well  as  to  ourselves,  we 
deem  it  necessary  to  notice  more  particularly  than  we  have  done  certain 
points  urged  against  our  conclusions,  to  which  we  are  by  no  means 
wedded  through  pride  of  opinion.  It  is,  instead  of  a  mortification,  a 
pleasure  for  this  court,  when  convinced  of  an  error  to  correct  it. 

First :  There  can  be  no  doubt  of  the  right  of  an  administrator 
representing  tho  insolvent  estate  of  one  deceased  to  attack  his  acts  as 
fraudulent  or  simulated  to  the  end  that  his  debts  may  be  paid.  But 
such  an  action  can  not  be  maintained  to  defeat  rights  and  titles  acquired 
in  good  faith  by  third  persons  dealing  with  the  party  holding  the  fraud- 
ulent or  simulated  title.  Fraud  and  simulation  are  causes  of  nullity 
only  as  between  the  parties  to  them.    C.  C. 

We  apprehend  that  a  mortgage  or  deed  of  property  made  by  one 
holding  a  fraudulent  or  simulated  title  thereto,  in  favor  of  an  innocent 
third  person  for  value  can  not  be  affected  or  defewted  by  the  real  owner 
or  his  creditors,  whether  the  proof  results  from  a  counter  letter,  or  oth- 
erwise. It  would  be  subversive  of  elementary  legal  principles,  and 
destractive  of  all  certainty  and  security  in  the  tenure  of  property,  if 
the  rights  of  third  persons  dealing  bona  fide  upon  the  faith  of  public 
records  could  be  thus  defeated  by  secret  agreements  or  private  conduct, 
acts,  or  deductions  of  other  persons. 

If  there  was  fraud  and  simulation  between  Tabary  and  Aymes,  Car- 
ran  was  no  party  to  it,  and  his  rights  can  not  be  affected  by  it.  If  this 
be  true,  then  the  evidence  of  simulation  between  Tabary  and  Aymes 
was  irrelevant  and  properly  excluded,  and,  if  admitted,  could  have  no 
effect. 

Second:     In  the  case  of  L.  H.  Tabary,  reported  in  30  A.  p.  187, 
27  31 
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WO  said  that  the  debt  due  by  Tabary  to  Carran  was  not  novated  in  tbe 
Bale  to  Aymes.  Counsel  contends  that  we,  therefore,  decided  that  Car- 
ran  was  not  a  creditor  of  Aymes !  Was  it  necessary  that  there  should 
be  a  novation  before  Aymes  could  be  bound  ?  Did  not  Aymes  expnealj 
assume  and  agree  to  pay  the  debt  due  by  Tabary  to  Carran?  Did  cat 
this  make  Aymes  the  debtor  of  Carran  ?  What  matters  it  that  Caim 
did  not  release  Tabary?  Had  he  not  the  right  to  have  two  debtors  in 
place  of  one?  And  was  not  that  the  effect  and  the  only  effect  (^  tbe 
stipulation  that  there  should  be  no  novation  ?  Can  not  I  bind  mjsdf 
for  your  debt  without  releasing  you  ?  What,  then,  becomes  of  tbe  cohd- 
sel's  arguihent  that  because  we  said  there  was  no  novation,  therefore, 
we  held  that  Aymes  was  not  bound  for  Carran*s  debt? 

Third  :  Counsel  cites  article  1869  C.  C.  to  the  effect  that  "do  l«ioi 
whatever,  even  in  the  case  of  minors,  can  invalidate  judicial  salea^  ete^ 
as  authority  against  our  decision  that  succession  property  sold  at  pro- 
bate sale  at  first  offering  must  bring  its  appraisement.  We  are  at  a  kee 
to  see  what  bearing  that  article  has  on  this  case.  That  article  presup- 
poses that  the  ju  iicial  sale  has  been  made  in  the  manner,  and  with  tbe 
formalities  prescribed  by  law.  If  so,  then,  it  can  not  be  attacked  efct 
by  a  minor  for  lesion.  But  the  case  before  us  is  one  where  the  formali' 
ties  prescribed  by  law  have  not  been  fulfilled.  The  sale  is  attacked  for 
want  of  compliance  with  them  just  as  it  could  be  if  there  had  been  dc 
advertisement,  or  an  insufficient  one. 

The  Civil  Code,  articles  1860,  ,  declares  that  if  any  of  tlte  jiff- 

Tnallties  required  by  law  for  the  sale  of  minors'  property  have  not  few 
complied  vnth  it  is  not  necessary  to  even  allege  lession  to  invalidate  thta. 
"  Such  contracts  being  void  by  law  may  be  declared  so        *       * 

*  *  without  any  other  proof  than  that  of  the  minoritj  ol 
the  party  and  the  want  of  formality  in  the  act."  Article  337,  CC 
declares  that  the  minors'  property  can  not  be  sold  for  less  than  tbe 
appraisement  in  the  inventory,"  and  if  there  is  no  offer  of  that  aznonst 
it  must  again  be  offered,  etc.,  until  the  appraisement  is  obtained,  etr. 
Now,  will  the  counsel  maintain  the  proposition  that  the  judicial  aale<^ 
a  minor's  property  for,  say  one  fourth  of  its  inventoried  value,  cannot 
be  attacked  because,  forsooth,  the  law  says  "judicial  sales  "  can  not  bt 
annuled  for  lesion  ?  Is  it  not  apparent  that  this  would  be  coafonsdbig 
an  action  to  annul  for  want  of  formality  with  an  action  to  ansvl/9f 
lesion  when  there  is  no  informality  7 

We  repeat,  therefore,  that  the  "judicial  sales  referred  to  in  artiek 
1869,  as  inattackable  for  lesion  are  those  that  have  been  made  in  pmsi* 
anoe  of  the  formalities  prescrit>ed  by  law.  The  case  l}efore  us  is  not  of 
that  sort. 

The  rehearing  is  refused. 
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No.  7295. 
The  State  vs.  F.  P.  Bybd. 

The  correction  of  the  miuates  of  court,  so  as  to  shew  the  prisoner's  presence  at  a 
trial,  which  had  been  declared  null  at  his  instance,  and  on  his  assitrnment  as 
error  the  failure  to  mention  his  presence  in  the  minutes,  can  have  no  effect 
Qpon  the  second  trial.  The  flnal  decree  of  this  court,  setting  aside  the  verdict, 
and  annulling  the  jud^mt^nt  thereon  on  the  ground  of  his  presence  not  app^ar- 
ini;  on  the  minutes,  is  conclusive  as  to  the  irresrularity  of  that  trial. 

When  a  judfirment,  rendered  upon  a  conviction,  has  been  vacated  because  the 
minutes  did  not  shew  the  defendant's  presence  when  the  verdict  was  rendered. 
such  verdict  and  judsrment  can  not  be  pleaded  in  defence  on  a  subsequent  trial. 
and  do  not  sustain  the  plea  of  autrefois  convict.    . 

A  nolle  prosequi,  and  the  conscauont  discharge  of  the  prisoner,  is  not  a  bar  to  a  sub- 
sequent  indictment  for  the  same  offence;  and  where  there  are  two  counts,  a 
nol.  pros,  of  the  first  does  not  bar  a  prosecution  on  the  second.  Bo  where,  on  an 
indictment  for  murder,  the  prisoner  is  convicted  of  manslaughter  and  a  new 
trial  is  obtained,  a  nol.  pros,  may  be  entered  as  to  the  charge  of  murder,  and  a 
new  indictment  be  preferred  for  manslaughter. 

When,  upon  an  indictment  for  murder,  there  is  a  conviction  of  manslaughter  only. 
the  verdict  is  in  lesal  intendment  an  acquittal  of  murder,  and  is  a  bar  to  the 
further  prosecution  of  the  greater  offence. 

When,  upon  an  indictment  for  murder  containing  a  single  count,  there  has  been  a 
conviction  of  manslaughter,  and  the  jud;?ment  thereon  has  been  annulled  on 
appeal  for  irregularities  in  the  trial,  the  prisoner  may  be  subjected  to  another 
trial  on  the  same  indictment  for  manslaughter  only,  and  the  announcement  of 
the  prosecuting  attorney,  that  a  nol.  pros,  is  entered  as  to  the  charge  of  murder 
with  reservation  of  the  right  to  proceed  for  manslaughter,  means  only  that  the 
jury  cannot  consider  again  the  charge  of  murder,  of  which  the  prisoner  ha^ 
been  by  legal. inference  acquitted,  but  only  that  for  manslaughter  as  included 
in  the  charge  of  the  major  crime. 

A  PPEAL  from  the  District  Couii;  for  Bossier  parish.    Turner,  J. 

The  Attorney  General,  Thos.  J.  Fuller  district  attorney,  and  22.  J. 
Looney,  for  the  State. 

J.  D.  Watkins  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.  The  defendant  was  indicted  for  murder,  was  con- 
victed of  manslaughter,  and  on  appeal  from  the  judgment  rendered 
thereon,  which  was  heard  last  year  at  Monroe,  it  not  appearing  from 
the  minutes  that  the  prisoner  was  present  in  court  at  the  rendition  of 
the  verdict,  the  case  was  remanded  for  farther  proceedings  according 
to  lav. 

"When  the  case  was  again  called  in  the  lower  court,  the  defendant 
offored  witnesses  to  prove  that  he  was  present  in  court  at  the  first  trial, 
but  the  State  objected  on  various  grounds,  one  of  which  was,  that  the 
aocased,  having  escaped  punishment  under  the  first  judgment  and  sen- 
tence, by  assigning  as  error  that  the  minutes  did  not  shew  his  presence, 
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oould  not  on  the  second  trial  prove  the  fact  of  his  presence  at  tbefiot 
trial. 

It  is  difficult  to  perceive  what  effect  the  testimony  was  suppoBedto 
have,  if  it  bad  been  admitted.  The  minutes  can  be  corrected  louto 
make  them  conform  to  the  truth,  but  the  verdict  and  judgement  reodered 
on  the  first  trial  had  been  set  aside  and  annulled  by  this  coart  The 
prisoner  stood  at  the  bar  as  if  he  had  never  been  tried.  The  object  of 
offering  the  testimony  was  doubtless  to  shew  that  the  first  tml  had 
been  regular,  but  this  court  had  already,  at  the  instance  of  the  aocuB<^ 
and  upon  his  assigning  as  error  the  absence  of  any  statement  in  the 
minutes  of  his  presence,  pronounced  that  trial  irregular. 

The  State  entered  a  nolle  prosequi  as  to  the  charge  of  marder,  re- 
serving the  right  to  try  for  manslaughter,  and  proceeded  against  the 
accused  for  the  latter  offence,  of  which  he  was  again  convicted,  sDd 
sentenced  to  hard  labour  for  twenty  years,  and  to  pay  a  fine  of  ooe 
thousand  dollars. 

A  plea  in  bar  was  filed — that  the  prisoner  had  ah-eady  been  tried 
for  the  same  offence.  The  plea  is  not  good.  The  general  principle 
that  one  shall  not  twice  be  put  in  jeopardy  for  the  aaine  offence,  is  in- 
corporated in  all  of  our  State  coostitutioDS,  and  in  that  of  the  rnited 
States,  and  is  now  universally  recognised,  but  there  are  numerous  i^ 
flnements,  and  nice  distinctions  as  to  what  is  jeopardy.  An  emimt 
authority,  discussing  the  effect  of  the  plea  of  autrefois  acquit  or  conrkt, 
as  applicable  to  such  a  case  as  this,  says— if  the  defendant  is  not  pres- 
ent when  the  verdict  is  rendered,  the  judgment  may  be  vacated,  aodit 
cannot  be  pleaded  in  defence  on  a  subsequent  trial.  Wharton  CdiD. 
Law  J  541  a.  citing  Andrews  v.  State,  2  Sneed,  550. 

But  when  the  indictment  contains  but  one  count,  and  that  is  for 
murder,  and  the  State  enters  a  7ioL  pros,  as  to  that,  can  the  prisoner  be 
tried  for  manslaughter  under  that  indictment  ?  This  was  the  ground  of 
the  motion  in  arrect  of  judgment.  It  is  well  settled,  that  a  noL  pro$^ 
and  a  consequent  discharge  of  the  prisoner,  is  not  a  bar  to  a  future  in- 
dictment for  the  same  offence.  Com.  v.  Wheeler,  2  Mass.  172.  IJndsaj 
V.  Com.  2  Va.  Ciis.  345,  Worth^m  v.  Com.  5  Rand.  669.  So  where  there 
are  two  or  more  counts,  one  for  instance  charging  murder,  and  anodier 
charging  manslaughter,  a  nol  jjros,  of  the  first  will  not  bar  a  proeeco- 
tion  on  the  second  or  other  count.  Com,  v.  Briggs,  7  Pick.  177.  Coin.  t. 
Tuck,  20  Pick.  364.  So  again,  where  on  an  indictment  for  murder  tlie 
prisoner  is  convicted  of  manslaughter,  and  a  new  trial  is  obtained,  the 
prosecuting  attorney  may  enter  a  noL  pros,  as  to  the  charge  of  murder, 
and  prefer  a  new  indictment  for  manslaughter.  State  v8.HorD8bj,8 
Bob.  583.  But  neither  of  these  enunciations  fit  the  present  case.  Tbere 
was  but  one  count,  and  there  was  no  subsequent  or  new  indictment, 
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and  the  not.  proa,  was  as  to  the  sole  offence  charged  In  the  single  count. 
We  have  found  but  two  cases  where  the  ruling  may  be  argued  as 
applicable  to  the  one  now  before  us.    It  has  been  held  in  Tennessee, 
that  where  a  party  Is  charged  with  a  felonious  assault,  and  a  nolle 
prosequi  is  entered  as  to  the  felony,  it  operates  a  discharge  of  the  as* 
sault.    In  that  case,  the  defendant  was  indicted  for  an  assault  with  in- 
tent to  commit  murder.    The  Attorney  General,  with  the  assent  of  the 
court,  entered  a  nol  pros,  as  to  the  felony,  and  the  accused  was  sen- 
tenced for  the  lesser  offence.    The  court  say — "  we  are  of  opinion  that 
the  nolle  prosequi  discharged  the  defendant  altogether  from  the  accusa- 
tion.   There  i^  but  one  count  in  the  indictment,  and  that  count  charges 
a  felonious  assault    It  is  true,  by  the  statute,  the  jury  might  have  ac- 
quitted the  defendant  of  the  felony,  and  found  him  guilty  of  an  assault 
only,  but  it  does  not  follow  that  a  nolle  prosequi  as  to  the  felony  can  be 
entered,  and  the  party  still  remain  under  the  charge  in  the  indictment 
for  an  assault.    It  is  like  the  case  of  a  charge  for  murder,  when  the 
party  may  be  found  guilty  of  manslaughter  only ;  or  the  charge  for 
robbery  when  he  may  be  found  guilty  of  larceny.    The  charge  of  the 
greater  offence  includes  the  less,  and  the  jury  might  find  the  party 
guilty  of  the  less,  and  acquit  him  of  the  greater  ;  but  if  the  charge  for 
the  greater  be  withdrawn,  the  charge  for  the  less  offence  necessarily 
goes  with  it,  because  by  the  law  the  less  offence  is  charged ;  not  because 
the  words  of  the  indictment  are  appropriate  to  charge  the  offence,  but 
because  in  legal  contemplation,  the  less  offence  is  charged  in  an  indict- 
ment for  a  greater;  and  hence,  when  the  charge  as  it  stands  in  the 
indictinent  is  withdrawn,  there  Is  nothing  left  upon  which  to  try  the 
defendant.    It  will  not  do  to  say,  that  the  charge,  constituted  by  the 
words  of  the  indictment,  may  be  withdrawn,  and  the  legal  idea  of  the 
inferior  offence  may  be  retained,  upon  which  to  try  the  defendant.  Tab:e 
the  indictment  for  murder,  and  let  a  noL  pros,  tor  the  murder  be  entered. 
Can  this  be  done,  and  the  legal  idea  of  manslaughter  remain  as  a  charge 
upon  which  to  put  the  party  on  his  trial  ?    We  think  not.    How  shall 
he  be  arraigned,  and  to  what  shall  he  plead  ?    Not  to  an  indictment  for 
murder,  because  that  is  no  longer  in  force- against  him  ;  and  yet  no  in- 
dictment exists  but  the  one  charging  him  with  murder,  as  the  grand 
Jurj,  in  finding  a  true  bill,  necessarily  find  the  inferior  offence  also.    It 
would  be  competent,  perhaps,  for  the  Attorney  General,  with  the  assent 
of  the  court,  to  striice  out  the  words  that  charge  the  malice  and  felony, 
leaving^  only  such  as  would  charge  the  inferior  offence.    But  in  that  case, 
there  would  be  a  subsisting  indictment,  upon  which  the  party  might  be 
arraig^ned  and  tried.   It  is  supposed  the  course  pursued  is  substantially 
the  saone  thing.    We  do  not  think  so."    Brittain  v.  State,  7  Humph,  159. 
The  other  case  is  from  New  York.    The  indictment  was  for  rape, 
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and  contaiDed  but  one  count.  The  court  said  ; — **  The  entry  on  ti» 
record  of  a  nolle  prosequi  is  an  act  by  which  the  prosecution  decbmit 
will  proceed  no  further  with  the  indictment,  or  with  that  part  ofk 
specified  In  the  order.  Its  effect  is  to  put  the  prisoner  without  dajto 
such  part,  and  If  to  the  whole,  entitles  him  to  a  discbaiigr^  from  armt, 
unless  held  for  re-indictment,  as  the  entry  does  not  operate  as  &b  m- 
quittal.  A  nolle  prosequi  may  be  to  the  whole  indictment,  or  to  tbe 
whole  of  any  one  or  more  of  several  counts,  but  cannot  be  to  a  part  of 
any  one  count ;  therefore  when  a  nolle  prosequi  is  entered  to  a  part  of 
an  indictment  containing  a  single  count,  it  operates  upon  the  whole ii- 
dictment,  and  entitles  the  prisoner  to  his  discharge,  unless  held  kr 
further  indictment."    People  v.  Porter,  4  Parker  Ciim.  Rep.  524. 

This  case  differs  from  both  of  those,  in  that  there  had  been  a  pre- 
vious trial  on  the  charge  of  murder,  and  a  conviction  under  it  of  man- 
slaughter, which  is  a  bar  to  a  future  prosecution  for  murder,  because  & 
conviction  of  the  less  offence  is  virtually,  by  way  of  estoppel,  an  acquit- 
tal of  the  greater,  or  stating  it  in  another  form,  when  the  migorand 
the  minor  offence  are  together  before  the  jury,  the  defendant's  oodt»- 
tlon  of  the  minor  offence  is  an  acquittal  of  the  major,  and  is  a  bar  to 
further  prosecution  of  the  major.  Wharton  Crim.  Law,  {  550.  }  5631 
When  therefore  the  State's  attorney  entered  a  not  pros,  as  to  the  cliaige 
of  murder,  he  used  a  form  of  words  not  strictly  accurate.  The  joiy 
had  acquitted  on  that  charge,  and  the  State  could  no  longer  proeeeote 
It  because  of  that  verdict.  A  nol.  pros,  was  not  to  be  entered  as  to  i 
charge,  of  which  there  was  already  an  acquittal  The  prosecuting  officer 
substantially  recognised  that  the  verdict  of  acquittal  had  eliminated 
from  the  indictment  the  charge  of  murder,  when  he  announced  that  the 
prisoner  could  not  again  be  tried  for  that  crime,  and  as  the  indictmeDt 
for  miirder  contains  by  legal  intendment,  a  charge  of  manslaughter,  lie 
virtually  announced  merely  that  he  was  proceeding  for  the  miDct 
offence,  when  he  incorrectly  said  that  he  would  enter  a  uol  pr<».  as  to 
the  major.  It  is  on  the  theory  that  the  charge  of  the  greater  crime  in- 
cludes the  lesser,  that  modern  statutes  have  expressly  allowed  the  coa- 
viction  of  the  lesser,  although  the  indictment  contain  no  words,  apt  to 
express  such  lesser  crime.  The  court  of  Tennessee  suggest  that  the 
prosecuting  officer  might  strike  out  the  words  charging  the  malice  asd 
felony,  leaving  only  such  as  would  charge  the  inferior  offence,  as  in  that 
case  there  would  be  a  subsisting  indictment  In  our  case,  the  venfid 
of  conviction  of  the  lesser  offence  had  estopped  the  State  from  proceed- 
ing for  the  greater,  but  it  had  not  quashed  the  indictment,  nor  did  il 
operate  as  a  bar  to  a  second  prosecution  for  the  lesser,  the  first 
having  been  decreed  to  be,  in  law,  no  trial  thereof. 

It  may  be  well  to  mention,  that  when  the  prosecuting  officer 
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nouQced  the  nol  proa,  as  to  murder,  with  reBervation  of  the  right  to  try 
for  mansiaughter,  no  objection  appears  to  have  been  then  made  by  the 
prisoner,  but  the  trial  proceeded,  and  the  legal  effect  of  the  nol.  pros, 
was  urged  in  a  motion  of  arrest  The  entry  of  the  nol  pros,  was  con- 
trolled and  restricted  by  the  reservation  simultaneously  made,  and  was 
really  but  a  statement  to  the  jury  and  the  c^urt  that  the  prisoner  was 
not  put  on  trial  for  murder,  of  which  he  had  been  acquitted,  but  for 
manslaughter  only. 
Judgment  affirmed. 


No.  7391. 

The  Statk  vs.  B.  H.  Lanier  et  al. 

The  Anditor  of  the  State  has  no  power  to  extend  the  time  fixed  by  law  for  the  settle- 
ment of  State  tax  collectors,  who  are  defaulters  front:  the  mi  ment  they  fall  to 
make  their  settlements  at  the  time  fixed  by  law. 

No  lefiral  action  taken  by  the  .Attorney  General  asrainst  a  State  tax  collector,  a  month 
after  the  latter  had  become  a  defaulter  for  not  paying:  funds  of  the  State  into  the 
treasury,  can  make  the  collector  a  forced  custodian  of  the  funds. 

A  tax  collector  in  default.for  not  paying  over  State  funds  collected  by  him,  and  the 
sureties  on  his  bond,  are  liable  for  the  full  amount  of  those  funds  subsequently 
lost  throuflrh  a  robbery  of  the  collector,  when  the  evidence  shows  that  the  rob- 
bery could  have  been  avoided  by  the  exercise  of  ordinary  care  and  diliffenco  on 
his  part. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
'Carroll.    Hough,  J.    Trial  by  jury. 

SL  N.  Ogden^  Attorney  General,  Jas,  C.  Egan,  Assistant  Attorney 
General,  and  H.  R.  Steele^  district  attorney,  for  plaintiff  and  appellant. 

W.  O.  Wyly,  J.  M,  Kennedy,  and  Montgomery  &  Deloney  for  defend- 
ant and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Maknino,  C.  J.  This  suit  is  instituted  against  Lanier,  and  the  sure- 
tiee  on  his  bond  as  tax-collector  for  the  parish  of  Carroll,  to  cecover  a 
balance  of  seventeen  thousand  five  hundred  and  thirty- four  54-100  dol- 
lars, alleged  to  be  due  for  taxes  of  1S75  and  1876,  collected  and  not  ac- 
counted for,  with  two  per  centum  per  month  interest  from  December 
20,  1876. 

The  defence  is,  that  Lanier  owed  the  State  a  balance  of  only  about 
fifteen  thousand  dollars  for  the  quarter  ending  December  81, 1876,  the 
settlement  of  which,  it  is  admitted,  should  have  been  made  on  Dec. 
20, 1876,  but  owing  to  great  diflBculty  in  completing  his  collections,  the 
tax  collector  procured  from  the  Auditor  of  Public  Accounts  an  exten- 
sion of  time  to  make  his  final  settlement,  "  which  extension  was  granted 
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by  the  Auditor  uatil  January  10, 1877,"  at  which  time  he  came  to  Kev 
Orleans  prepared  to  make  it— that  he  found  the  city  in -great  excibefo«t, 
and  two  rival  State  governments  installed,  each  claiming  to  be  the 
legitimate  government,  one  of  which,  styled  by  him  •  the  Packard  gov- 
ernment,' held  the  State  House,  in  which  were  the  Auditor's  and  Treas- 
urer's offices  and  the  government  archives,  while  the  other  occupied 
Odd  Fellows'  Hall,  without  any  of  the  archives,  and  without  a  State 
Treasurer — that  Allen  Jumel  qualified  as  Auditor  under  *  the  Xicbolb 
government '  about  January  8,  1877,  but  in  fact  was  not  ioducted  into 
office  then,  and  obtained  possession  of  the  office  and  of  its  books  and 
archives  only  in  April  following,  and  that  in  the  meantime  one  JobnaoD 
was  the  Auditor — that  Lanier  was  in  great  doubt  what  to  do  with  the 
public  funds  in  bis  hands  under  these  circumstances,  but  that  he  fioailj 
prevailed  upon  Johnson  to  permit  him  to  make  his  settlement,  and  pay 
over  the  funds  to  A.  Dubuclet,  the  State  Treasurer,  and  as  he  was  abont 
to  do  this,  he  was  injoined  and  prohibited  from  making  the  settlemeot 
with  Johnson  or  payment  to  the  Treasurer  by  a  writ,  issuing  from  the 
Fourth  Court  of  New  Orleans  at  the  instance  of  Attorney  Genetil 
Ogden,  and  which  was  served  on  him  on  January  19, 1877,  and  that  be 
thus  became  the  forced  custodian  of  the  funds  in  his  hands,  and  a  de- 
positary of  the  same  without  reward — that  about  January  25  of  same 
year,  Lanier  shipped  twelve  thousand  dollars  in  U.  S.  currency  by 
steamer  Pargoud  to  Lake  Providence  in  Carroll  parish,  where  he  resides, 
and  also  went  there  carrying  with  him  the  residue  of  the  funds,  and  be 
thus  transported  the  money  because  he  was  fearful  it  might  be  seind 
by  one  of  the  rival  governments,  if  it  should  be  left  in  New  Orle«i»— 
that  he  remained  in  Carroll  parish  until  about  May  1st.,  when  bestarted 
to  New  Orleans,  funds  in  hand,  for  the  purpose  of  making  his  final 
settlement  with  the  only  surviving  government,  and  at  Jacksoo.  Mias^ 
took  passage  in  a  sleeping-car,  and  went  to  bed  with  his  vest  on.  in  the 
inside  pocket  of  which  was  the  package  containing  the  funds  of  the 
State,  and  during  the  night  was  robbed  of  the  same — ^that  on  awaking 
in  the  morning,  his  vest  had  been  cut  in  two  large  places  immediately 
over  the  inside  pocket,  and  the  package  was  gone,  whereupon  be  gave 
notice  to  the  train  conductor  of  the  robbery,  and  asked  that  the  train 
be  stopped,  or  that  a  search  be  made  for  the  money,  which  the  con- 
ductor refused  to  do,  and  on  arriving  at  New  Orleans  he  inrormed  the 
superintendent  of  the  railroad  of  the  robbery,  and  went  to  the  Central 
Police  Station  and  communicated  the  facts,  and  also  informed  the  At- 
torney General  and  the  Auditor  thereof,  and  that,  having  used  doe 
diligence  and  care  and  prudence  in  keeping  the  money,  he  is  not 
responsible  for  its  loss. 

The  testimony  of  the  defendant  Lanier  recites  the  occurrences  io 
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the  order,  and  to  the  effect,  set  forth  in  the  answer,  and  is  corroborated 
to  this  extent  by  W.  L.  McMillen.  He  was  a  passenger  in  the  same  car 
with  Lanier,  wlio  told  him  he  had  about  thirteen  thousand  dollars,  and 
was  OQ  his  way  to  New  Orleans  to  make  his  settlement,  and  he  showed 
the  witness  a  package  which  Lanier  said  contained  the  money,  and 
which  had  the  appearance  of  such  a  package.  On  going  to  bed,  Lanier 
said  to  the  witness  he  would  keep  his  vest  on,  and  on  the  following 
morniDg  while  witness  was  in  the  wash-room,  Lanier  came  in  exclaiming 
that  he  had  been  robbed,  and  exhibited  his  vest  which  was  cut  in  two 
BJits  transversely  over  the  pocket.  Lanier  was  pallid,  and  looked  dis- 
turbed, and  seemed  to  realize  the  magnitude  of  the  disaster.  The  ap- 
plication to  the  conductor  of  the  car,  and  the  notification  of  the  police, 
are  proved,  and  this  witness  states  that  at  some  time  during  the  night, 
after  leaving  Jackson  and  before  reaching  Kenner,  the  conductor  and 
the  porter  of  the  car  were  both  asleep,  leaving  no  one  on  watch. 

There  was  other  testimony  which  we  do  not  deem  it  essential  to 
recite.  The  case  was  tried  by  a  jury,  whose  verdict  was  for  the  defend- 
ants. 

The  verdict  is  manifestly  wrong.  The-  suit  is  for  over  seventeen 
thousand  five  hundred  dollars,  and  the  certified  transcript  from  the 
Aaditor's  books  shews  the  sum  due  to  be  the  sum  sued  for.  No  at- 
tempt whatever  was  made  on  the  trial  to  account  for  the  difference 
between  the  sum  alleged  to  have  been  stolen,  and  the  sum  due  as  shewn 
by  the  Auditor's  books.  Lanier  alleges  in  the  openiog  of  his  answer 
that  he  really  owed  only  about  915,000.00,  and  the  argument  of  his 
counsel  seeks  only  to  account  for  that  sum,  which  they  do  by  assuming 
as  proved  that  $13,800.00  was  in  the  pac]^age,  and  $1,200.00  was  in  war- 
rants which  Lanier  had  received  in  payment  of  taxes.  Grant  everything 
that  is  thus  claimed  or  proved,  and  there  is  a  residue  of  $2,535.54 
wholly  unaccounted  for. 

The  receipt  of  the  steamer  Pargoud  shews  that  a  package  was  sent 
as  alleged,  which  was  said  to  contain  $12,000.00,  and  Mr.  McMillen  does 
not  speak  of  the  contents  of  the  package,  alleged  to  have  been  stolen, 
from  personal  knowledge,  but  only  from  the  declarations  of  Lanier. 
No  one  swears  to  the  contents  of  the  package  except  Lanier.  But  as- 
same  the  robbery  proved. 

It  is  contended  that  Lanier  was  the  forced  custodian  of  the  funds 
of  the  State  on  and  after  January  19,  1877,  the  date  of  the  service  of 
the  injunction  upon  him.  The  fact  seems  to  be  lost  sight  of  on  both 
sides,  that  he  was  a  defaulter  on  and  after  December  20, 1876.  The 
right  of  the  State  to  her  filnds,  collected  by  her  tax-gatherer,  was  com- 
plete on  that  day,  and  his  responsibility  for  the  whole  sura,  appearing 
to  bo  due  by  the  Auditor's  books,  attached  then,  subject  of  course  to 
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legal  proof  of  having  accounted  for  any  part  thereof,  or  of  lei^al  eumt 
for  not  accounting  for  any  part,  such  as  the  exhibition  of  deiinqoeot 
list,  etc.  It  is  gravely  alleged  in  the  answer,  and  as  gravely  aigoed, 
that  the  Auditor  extended  the  time  of  settlenaent  to  January  10  foUoi- 
ing.  From  what  source  did  the  Auditor  derive  his  authority  to  sospeid 
the  laws  of  the  State  ?  What  law  confers  upon  the  Auditor  the  power 
to  alter  the  provision  of  a  statute  touching  the  duty  of  a  tax  ooUedor. 
and  imposing  penalties  for  its  non- performance?  Was  it  ever  heard cf, 
until  within  the  last  decade,  that  a  civil  ofQcer  of  a  State  iasoed  otden 
touching  the  conduct  of  other  civil  officers,,who8e  duties  were  airetdy 
prescribed  by  law,  and  directed  them  to  do,  or  excused  them  for  not 
doing,  an  act  after  the  fashion  of  military  commanders?  The  preeeat 
Auditor  did  not  publinh  the  list  of  Delinquents  last  year  at  the  time  re- 
quired by  law  because  of  the  prevalence  of  the  yellow  fever,  but  60  tar 
from  supposing  that  he  could  defer  the  performance  of  that  duty  at  his 
pleasure,  much  less  excuse  others  from  performing  theirs,  he  repoited 
his  non-action  to  the  legislature,  and  that  body  passed  a  bill  of  relief  is 
the  shape  of  a  resolution  approving  his  course.  Sess.  Acts  1879,  p.  3k 
The  order  or  permission  of  the  Auditor  to  a  tax  collector  to  refraio 
from  doing  what  the  law  commands  him  to  do  by  a  given  day,  is  notJh 
^ng  worth.  Lanier  was  a  defaulter  on  Dec  20, 1876.  Ko  action  of  the 
Attorney  General,  a  month  afterwards,  could  make  him  a  forced  cuto- 
dian  of  funds,  for  which  his  responsibility,  and  that  of  his  sureties,  had 
already  attached  by  express  mandate  of  law. 

Loavlng  out  of  view  this  aspect  of  the  question,  and  coDSiderief 
the  liability  of  the  defendants  as  dependent  upon  the  use  by  Lanier  ol 
ordinary  care  and  diligence,  the  case  is  against  them.  The  evidence  is, 
that  the  banks  in  Niw  Orleans  were  receiving  deposites,  and  traosadkf 
business  in  January  1877  as  usual.  There  were  numerous  places  where 
Lanier  might  have  kept  his  funds  safe.  In  April  or  Xfay  following  whei 
he  was  coming  to  New  Orleans,  the  evidence  shews  that  he  ccold  have 
obtained  from  the  bank  at  Vicksburg  bills  on  New  Orleans.  He  dioee 
to  run  the  risk  of  keeping  on  his  person  funds  for  which  the  law  made 
him  and  his  sureties  liable.  But  there  is  no  pretence  that  the  stolefi 
package  contunsjd  mr)re  than  313,800.00,  and  beyond  an  amount  of  war- 
rants, which  Ljiuier  says  were  for  81,500.00,  and  his  counsel  says  were 
$1,200.00  and  which  were  not  stolen,  there  is  no  attempt  made  to  ac- 
count for  the  r-si  hie, and  it  must  be  remembered  that  of  all  the  persooe 
whom  Lanier  t'»l  1  <»f  his  possession  of  this  money,  and  to  someof  whom 
he  shewed  a  p  I'^kage,  which  he  said  contained  money,  not  one  speaks 
of  its  contents  (vmu  personal  knowledge  or  inspection,  oria  any  other 
way  than  that  Lanier  told  them  It  contained  money,  and  they  do  net 
agree  in  the  sum  it  was  said  to  contain. 
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P.  F.  Kendall  is  surety  on  the  tax  collector's  bond  for  sixteen  thou* 
sand  dollars,  and  Jules  P.  Lewis  for  four  thousand  dollars. 

It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury  is 
set  aside,  and  the  judgment  of  the  lower  court  thereon  is  avoided  and 
reversed,  and  it  is  now  decreed  that  the  State  of  Louisiana  have  and 
reeover  of  Benjamin  H.  Lanier,  the  sum  of  seventeen  thousand  five 
hundred  and  thirty-four  dollars  and  fifty  four  cents  with  interest  at  two 
per  centum  per  month  from  December  20, 1876  until  paid,  and  that  the 
State  of  Louisiana  have  and  recover  of  Peter  F.  Kendall  the  sum  of 
sixteen  thousand  dollars,  and  of  Jules  P.  Lewis  the  sum  of  four  thou- 
sand dollars,  this  judgment  as  between  the  mand  Lanier  to  be  in  solido 
with  him,  and  to  be  held  satisfied  by  the  payment  by  one  or  either  or 
all  of  them  of  the  full  amount  of  the  ju  Igment  against  Lanier,  and  that 
the  State  further  have  and  recover  of  the  defendants  the  costs  of  both 
courts. 


No.  7266. 

W.  W.  WaSHBUBN,   ADMINI3TBATOB,  '.'8.   SiMON   FrANK,  AgENT. 

Tlie  violation  of  the  rules  of  this  court  in  reference  to  the  preparation  of  trans- 
erlpta  of  appeal  is  no  cause  for  the  dismissal  of  the  appeal. 

Where  the  clerk  of  the  lower  court  certifies  the  completeness  of  the  transcript  the 
mere  fact  that  it  was  compiled  by  one  of  the  parties  will  not  justify  a  dismissal 
of  the  appeal. 

Where  it  is  not  denied,  it  will  be  presumed  that  the  motions  for  an  appeal  were  ap- 
plied for  and  «rranted  In  open  court. 

An  intervention  which  has  nei'her  been  answered  nor  proved,  must  be  dismissed. 

One  who  makes  a  contract  of  lease  ns  aj?ent  of  a  company  which  has  no  existence. 
makes  himself  personally  liable  for  the  rent,  when  it  appears  from  the  evidence 
that  he  was  the  real  lessee,  and  that  the  business  for  which  the  lease  was  made 
was  his  business. 

A  simulated  sale  of  property  subject  to  the  lessor's  lien  can  not  defeat  that  lien. 

Damages  will  be  eiven  for  a  frivolous  appeal. 

k  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 

Hornor  &  Benedict  and  TF.  B.  Lancaster  for  plaintiff  and  appellee, 
T.  A.  Bartlette  for  defendant  and  appellant. 
T.  J.  Bartlette  for  interveners  and  appellants. 

The  opinion  of  the  court  on  the  motion  to  dismiss  was  delivered  by 
DeBlanc,  and  on  the  merits  by  Wbite,  J. 

On  Motion  to  Dismiss. 

DeBlanc,  J.    Plaintiff  moves  to  dismiss  this  appeal  on  the  grounds: 
1.    That  the  transcript  was  not  prepared  according  to  the  rules 
adopted  by  this  court. 
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2.  That  it  was — as  abown  by  the  clerk's  certificate — compiifld  fy 
defendant  hiniseif. 

3.  That  it  does  not  appear  that  the  several  motions  for  appeil 
copied  in  the  record  were  made  in  open  court. 

I. 
The  violation  of  our  rul?s— as  regards  the  preparation  of  transcrtpti 
of  appeal,  is  no  cause  for  the  dismissal  of  the  appeal ;  bat  were  i 
transcript  so  irregular  as  to  Increase  the  already  Incessant  labors  o(  the 
judges  of  this  court,  we  would  not  hesitate  to  return  it  to  the  clerk  of 
the  inferior  tribunal,  and  compel  him  to  prepare  at  his  coeta,  and  in  «&• 
cordance  with  our  rules,  another  and  a  suitable  one.  In  this  case  tb« 
transcript  is  as  neat  as  well  written,  and — though  the  classificatiOD  d 
the  documents  therein  embraced  is  not  as  skilled  asitmight  bavebeeo— 
it  does  not  contain  any  trace  of  that  reckless  inattention  which  would 
justify  its  return  to  the  clerk. 

n. 

The  certificate  of  the  clerk  attests  that  the  transcript  is  complete, 
and  the  fact  that  it  was  qompUed  by  one  of  the  parties  to  the  suit,  is  as- 
suredly net  an  objection  which  of  itself  is  sufficient  to  authorize  tiie 
dismissal  of  the  appeal. 

III. 

The  three  motions  made  to  obtain  the  appeal  were  all  made  witbic 
the  delay  prescribed  by  law,  and  during  the  regular  term  of  the  ownt 
which  rendered  the  judgment.  Unless  we  presume  that  the  jndge  did 
not  do  his  duty,  we  are  bound  to  presume — and  we  do — that  the  appeil 
was  applied  for  and  granted  in  open  court.  Had  this  fact  been  decied, 
we  would  have  had  to  consider  the  motion  to  dismiss  ;  but  it  is  not  de- 
nied, and  that  motion  is  overruled. 


On  the  MERrrs. 

White,  J.  On  the  7th  January,  1875,  William  flaley,  "actingas 
agent  of  Henry  Bull,  his  partner;  now  absent,  and  also  for  and  on  hs 
own  behalf,"  leased  to  Simon  Frank,  agent  of  the  Louisiana  llatA 
Manufacturing  Company,  composed  of  Leopold  Frank  and  J.  P.  Pur- 
cell,  certain  real  estate  in  this  city  for  the  sum  of  twenty-five  dollars  per 
month. 

On  the  2ith  April.  1875,  Haley  transferred  all  his  right,  title,  and 
interest  in  the  lease  and  leased  premises  to  0.  H.  Washburn.  Od  34ih 
April,  1875,  Frank,  agent  for  the  Louisiana  Match  Manufacturing  Com- 
pany, acknowledged  himself  as  the  lessee  of  Washburn,  upon  the  same 
terms  as  those  contained  in  the  lease  from  Haley.  On  the  23d  of  Oc- 
tober, 1877,  W.  W.  Washburn,  administrator  of  C.  H.  Washbuni,  sued 
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Simon  Frank,  agent  of  the-  Louisiana  Match  Company,  and  the  said 
company,  for  the  sum  of  8525,  rent  due.  A  provisional  seizure  issued, 
ander  which  the  sheriff  toolc  certain  machinery,  which  was  stored  in  a 
warehouse  and  which  had  within  fifteen  days  been  removed  from  the 
leased  premises.  Frank  answered  by  a  general  denial.  Edward  Adler 
intervened,  and  claimed  the  ownership  of  the  things  provisionally  seized, 
averring  himself  to  be  the  bona  fide  purchaser  thereof.  Henry  C.  Bull 
intervened,  and  claimed  ownership  of  the  leased  premises  and  the  lease, 
averring  that  his  agent,  Haley,  had  no  authority  to  transfer.  He  prayed 
that  the  rent  sued  for  be  decreed  to  belong  to  him.  The  lower  court 
give  judgment  in  favor  of  plaintiff  and  against  Simon  Frank  individu- 
ally, for  the  amount  sued  for,  and  dismissed  the  interventions  of  Bull  and 
Adler.  Frank,  Bull,  and  Adler  appealed.  We  will,  to  avoid  confusion 
of  statement,  consider  the  appeals  separately : 

1.  The  intervention  of  Bull  was  properly  dismissed.  It  was  never 
answered  or  put  at  issue,  and  no  evidence  was  offered  to  sustain  it. 

2.  Frank  complains  that  he  has  been  condemned  personally,  when 
he  was  sued  only  as  agent.  We  think  the  judgment  below  correct.  Frank 

« 

made  the  lease  as  agent  of  the  Louisiana  Match  Manufacturing  Com- 
pany, and  was  sued  under  the  same  designation  taken  by  him  in  the  lease. 
The  proof  entirely  satisfies  us  that  the  company  he  assumed  to  represent 
was  a  myth  and  an  awkwardly  contrived  fraud.  Frank  himself  says  the 
company  was  composed  of  Leopold  Frank,  his  son,  and  one  J.  P.  Bouchel. 
He  adds :  *'  This  company  was  formed  about  the  time  the  lease  from 
Haley  *  *  ♦.  There  were  only  two  men  in  the  company.  It  was 
really  a  partnership.  I  don*t  know  where  Mr.  Bouchel  lives.  I  have 
not  seen  him  for  mere  than  a  year.  *  *  *  That  partnership  between 
Lieopold  Frank  and  P.  Bouchel  was  dissolved  about  five  months  after  it 
bc^an.    Then  Leopold  Frank  continued  the  business  by  himself." 

D'?8pite  this  testimony,  he  insists  although  he  paid  the  rent  after 
the  concern  had  disappeared,  if  ever  it  had  an  existence,  that  he  still 
continued  its  agent.  His  testimony  is  disingenuous,  evasive,  if  not  false. 
The  proof  satisfies  us  that  he  was  the  real  lessee  ;  that  the  business  was 
bl0,  the  property  his ;  that  he  took  the  lease  in  the  name  of  a  fictitious 
person,  probably  as  a  preparation  for  the  time  when  he  would  consider 
it  expedient  to  dispose  of  the  property,  so  as  to  leave  the  landlord  with- 
out his  pledge  and  without  personal  recourse.  With  this  view,  of  course, 
the  authorities  quoted  to  the  effect  that  an  agent  whoacts  in  the  name  of 
%  disclosed  principal  cannot  be  held  personally  liable,  are  inapplicable.  In 
»uch  a  case  the  agent  is  a  mere  link  or  nudus  minister  uniting  the  minds 
[>f  the  contracting  parties.  Here  we  find  but  one  party,  and  no  princi- 
pal, and  therefore  no  room  for  doubt  as  to  Frank's  personal  liability. 

3.  CJounsel  for  the  intervener  Adler  have  urged  upon  us  a  careful 
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examination  of  the  reoord  in  order  to  satisfy  our  iDinde  that  the  removed 
maohinery  was  really  purchased  by  Adler.  We  have  given  the  tott- 
mony  the  desired  examination,  and  have  concluded,  that  a  so  fu^ 
patent  fraud  was  ever  presented  to  the  eye  of  a  court  of  jasHoe.  Adks 
professes  to  have  bought  from  Leopold  Frank,  the  son  of  SimoD.  ffii 
memory  is  pertinaciously  lucid,  in  one  particular  only — that  he  boDgtt 
and  paid  three  thousand  dollars  cash.  In  all  else,  he  is  evasive,  forgctftd. 
and,  we  thiak,  untruthful.  He  just  dropped  in  and  bought  thent- 
chinery,  and  paid  the  three  thousand  dollars  in  thousand-dollar  biU& 
To  state  the  contradictions  with  which  his  testimony  is  replete  vonld 
require  its  reproduction. 

The  testimony  establishes  in  our  opinion  that  Simon  Frank  wastb 
owner  of  the  machinery,  that  he  removed  it  to  defeat  and  defraud  tfce 
'lessor,  that  after  the  pretended  sale  to  Adler,  Frank  sold  a  partof  itisd 
exercised  dominion  over  it,  and  that  the  sale,  so  called,  to  Adler  was 
simulated  and  concocted  with  the  object  of  defrauding.  The  apfidkt 
has  filed  answer  praying  the  affirmance  of  the  judgment  with  damages 
for  frivolous  appeal.  We  think  they  should  be  allowed  ;  at  least  agaiut 
Adler  and  Frank. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  ^e  per  cent  damages  against  Simon  Frank,  and  a  like 
amount  against  Edward  Adler. 

Reheariog  refused. 


No.  7393. 
N.  O.  Pacific  Railway  CJo.  vs.  E.  H.  Gay,  Tutor. 

52   601  Where  in  a  suit  brought  by  a  railroad  corporation  asrafnat  tl^e  ownerof  Uadrer 

[  -^  430  tlie  exDropriatlon  of  a  right  of  way  the  plaintiff  claims  under  exigting  lawtfca 

1 114   375  f  ui[  ownership  of  the  land,  and  the  defendant  does  not  by  his  answer  deny  tfc« 

31    ^  right  of  full  ownership,  but  merely  disputes  the  amount  of  land  elairaeCi 

llfi   34l|  judgment  may  be  properly  rendered  recognizing  the  title  in  fee  claimed  l9 

'  plaintiff. 

On  matters  of  fact,  this  court  will  not  disturb  the  finding  of  a  jary  anleas  it  is 

manifestly  erroneous. 
In  determining  the  amount  of  damage  an  owner  of  land  suffers  by  an  eipropr^ 
tion  of  a  part  of  it  in  favor  of  a  railroad  company  the  enhanced  talaeoC  tfe« 
balance  of  the  land,  caused  by  the  building  of  the  railroad,  should  be  aUoved 
as  an  offset  to  the  damages. 
Where  an  owner  of  land,  a  part  of  which  has  been  expropriated,  appeals 'k*™^* 
verdict  of  the  jury  and  judgment  of  court  fixing  the  terms  of  the  expropriati«B. 
he  must,  if  the  judgment  is  affirmed,  pay  the  oosts  of  the  appeal. 

APPEA.L  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J.    Trial  by  jury. 
Kennard,  Howe  &  'Brentvsa  for  plaintiff  and  appellee. 
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Geo,  Wailes  and  Barrow  dk  Pope  for  (lefendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  ^.as  delivered  by 
Spencer,  J.,  and  on  the  rehearing  by  Manninq,  C.  J. 

Spencer,  J.  By  its  charter  the  plaintiff  company  is  given  perpetual 
succession  and  is  authorized  to  expropriate  lands  for  its  uses  in  the 
manner  provided  for  by  existing  laws.  Section  1479,  R  S.,  provides  for 
the  form  of  the  petition  in  a  suit  for  expropriation,  and  directs  that  it 
conclude  with  a  prayer  that  the  land  be  adjudged  to  the  corporation, 
upon  payment  to  the  owner  of  all  such  damages  as  shall  be  caused 
him  by  the  expropriation. 

Section  1481  provides  that  the  jury  shall  by  its  verdict  determine 
"what  is  the  value  of  the  land  described  in  the  petition,  etc.,  and  what 
damages,  if  any,  the  owner  would  sustain  in  addition  to  the  Ions  of  the 
land  by  expropriation." 

Section  1483  provides  that  upon  payment  of  the  amount  awarded, 
etc.,  the  corporation  shall  be  entitled  "  to  the  right,  title,  and  estate  of 
the  owner"  in  the  lands  "in  the  same  manner  as  a  voluntary  convey- 
ance" would  give  it. 

Section  1485  authorizes  the  owner  by  "  a  special  plea "  to  dispute 
"the  extent  of  the  land  "  to  be  purchased  by  the  corporation. 

Section  1482  requires  the  jury  to  take  as  the  basis  of  assessment 
••the  true  value  which  the  land  possessed  before  the  contemplated  im- 
provement was  proposed,  and  without  deducting  therefrom  any  amount 
for  the  benefit  derived  by  the  owner  from  the  contemplated  improvement 
or  work." 

Proceeding  under  these  laws,  the  plaintiff  seeks  to  expropriate  in  full 
ownership  a  strip  of  land  150  feet  wide  across  the  defendant's  "Augusta 
Plantation,"  with  an  area  of  13  7-100  acres. 

The  answer  is  a  general  denial  and  a  special  plea  that  fifty  feet  in 
width  would  suffice  for  plaintiff's  needs. 

The  case  was  tried  by  a  jury  of  freeholders,  who  after  trial  rendered 
a  verdict  as  follows : 

"We  find  for  plaintiff— right  of  way  one  hundred  and  fifty  feet  wide 
through  Augusta  Plantation  and  title  to  the  same.  We  find  for  defend- 
aot — ^thirty  dollars  per  acre,  for  land,  say  13  7-100  acres  as  represented 
on  map ;  seventy -five  dollars  per  acre  for  two  acres  of  cane  destroyed 
by  railroad  company ;  twenty-five  dollars  for  cane  destroyed  on  head- 
lands by  railroad  company ;  twenty-four  dollars  for  com  destroyed  by 
fcbe  railroad  company ;  two  hundred  and  fifty  dollars  damages  for 
drainage." 

The  court  upon  this  verdict  adjudged  the  land  to  plaintiff  in  fee, 
npon  condition  of  its  paying  the  amount  awarded  to  defendant  as  the 
price  and  damages. 
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DefendaDt  appeals.    He  contends : 

Ist.  That  under  the  terms  of  the  verdict  the  jadgrment  should  oqIj 
have  awarded  '*  a  right  of  way,"  and  not  the  fee  or  full  ownerBhip.  The 
verdict  evidently  gives  plaintiff  the  fee.  The  words  *'and  title  to  the 
same,"  construed  by  the  pleadings  and  in  connection  with  thebalazre 
of  the  verdict  giving  defendant "  thirty  dollars  per  acre  for  the  Jaad,'* 
leave  no  doubt  of  this. 

There  can  be  no  doubt  of  the  right  of  the  plaintiff  (especiallj  in  the 
absence  of  proof  that  the  fee  is  unnecessary)  to  have  the  land  adjudicated 
in  full  ownership.  Our  statutes  seem  to  contemplate  nothing  less,  aod 
their  constitutionality  is  not  questioned  by  defendant.  We  think  that 
the  legal  presumption  is  that  the  ftdl  ownership  is  necessary  to  acorpo- 
ration  having  perpetual  existe7ice,  and  that  if  it  is  not  necessanr,  the 
onus  of  showing  it  is  on  the  defendant,  who  should  specially  plead  it. 
Our  statutes  on  this  subject  are  special,  and  are  not  to  be  cootroUed  by 
common-law  rules  where  no  such  statutes  exist,  or  where  tbeyare&flfnt 
as  to  the  nature  and  extent  of  the  title -to  be  expropriat-ed. 

Besides,  the  question  as  to  the  necessities  of  the  road  in  this  regard 
was  one  of  fact,  upon  which  we  would  hesitate  to  disturb  the  verdict  U 
an  intelligent  jury  of  freeholders,  as  this  was.  The  fact  that  the  corpo- 
ration, after  expropriation,  may  so  use  or  misuse  the  property  taken  as 
to  injure  the  person  from  whom  it  has  been  wrested,  is  a  very  fit  snbj^ 
for  legislative  consideration,  and  some  remedy  ought  to  be  provided 
But  it  is  the  duty  of  this  court  to  administer  the  law  as  it  is,  and  not  as 
it  ought  to  be. 

The  2i,  3d,  and  4th  points  made  by  the  defendant  relate  to  tbe 
quantity  of  land  needed  by  the  plaintiff,  to  its  value,  and  to  the  value  of 
cane  and  corn  destroyed.  The  evidence  on  these  questions  of  fact  is 
somewhat  conflicting,  and  we  can  not  say  the  jury  manifestly  erred.  In 
the  nature  of  things,  a  fair  jury  of  intelligent  freeholders,  from  tbe 
vicinage,  ought  to  be  as  good  judges  of  such  facts  as  this  court.  Ve 
shall  not  disturb  their  finding. 

5th.  The  judge  a  quo  was  asked  by  defendant  to  cbarere  tbe  jury 
that  as  offset  to  the  damages  claimed  by  defendant  itwasnotoompeteat 
for  plaintiff  to  show  general  benefits  resulting  from  the  buildiDg  of  the 
road  common  to  all  persons  who  own  property  in  the  vidnitr.  The 
court  in  lieu  of  the  desired  charge  instructed  the  jury  that  tbe  damages 
beyond  the  value  of  the  land  taken  **  could  be  of&et  by  the  eDhanced 
value  of  the  land  not  sought  to  be  expropriated,  although  o(hcr  land* 
in  the  vicinity  might  be  equally  enhanced  in  value  by  said  road."  "Tbat 
the  jury  had  the  right  to  set  off  such  damages  by  the  advantages  and 
benefits  to  the  owner  derived  from  the  projected  railroad  and  the  en- 
hanced value  of  the  property  by  reason  of  the  public  improvement.** 
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"We  think  the  charge  given  by  the  court  is  substantially  right,  and 
sustained  by  authority.  Railroad  vs.  Lagarde,  10  A.  150 ;  Railroad  vs. 
Calderwood,  15  A.  481.  The  true  question  for  the  jury  was,  to  what 
amount  would  the  Augusta  Plantation  be  enhanced  in  value  by  the 
building  of  plaintiffs  railroad  ?  The  amount  of  that  enhancement  could 
be  set  off  against  any  damage*  which  that  plantation  suffered  by  the 
building  of  the  road.  The  purpose  of  the  law  is  to  save  the  owner  from 
4iny  loss  resulting  to  the  particular  premises  invaded.  If  the  owner  de- 
rives an  advantage  on  one  hand  equal  to  the  loss  he  sustains  on  the  other 
what  grounds  has  he  for  damages  ?  We  do  not  see  that  the  proposition 
•cited  from  Cooley,  p.  569,  to  the  effect  that  "  benefits  which  the  owner 
receives  in  common  with  the  community  at  large,  in  consequence  of  his 
ownership  of  other  property,**  militates  against  this  view.  Advantages 
derived  by  defendants  as  owners  of  other  property  than  the  Augusta 
Plantation  obviously  could  not  be  ofliset  to  the  damages  done  that  plan- 
tation. We  understand  this  to  be  the  extent  of  the  rule  laid  down  by 
Cooley. 

We  see  no  reason  to  disturb  the  verdict  and  judgment  appealed 
from,  and  they  are  affirmed  at  costs  of  appellant 


On  Rehjcabing. 

Manning,  C.  J.  Two  points  have  been  considered  on  rehearing ; 
1.  Whether  the  Railway  Company  should  have  the  land  in  full  owner- 
ship, 2.  Whether  the  plaintiff,  under  the  statute,  should  not  pay  the 
costs  of  appeal,  as  well  as  those  of  the  anterior  proceedings. 

The  claim,  set  up  in  the  petition,  was  of  the  land  in  full  ownership, 
and  the  plaintiff  prayed  an  assessment  of  its  value  and  the  estima- 
tion of  damages.  The  defendant  specially  pleaded  that  the  quantity  of 
land  claimed  (150  feet  in  width)  was  greater  than  is  required  for  the 
Company's  purposes,  and  that  fifty  feet  was  sufficient,  and  the  prayer 
was  that  the  demand  for  a  greater  wiith  be  rejected.  The  lower  judge 
seized  the  point  at  issue  with  his  usual  intelligence,  and  directed  the  jury 
that,  under  the  special  plea,  they  could  determine  whether  the  quantity 
of  land  claimed  exceeds  what  is  reasonably  neceesary  for  the  purposes 
of  the  Company. 

The  pleadings  do  not  therefore  present  the  issue,  whether  the  Com- 
pany is  entitled  to  the  fee  in  the  land  ;  or  rather,  it  is  not  disputed  by 
the  pleadings  that  the  plaintiff  is  entitled  to  the  fee.  The  plaintiff 
-claims  it.  The  defendant  does  not  contest  the  right  to  it — on  the  con- 
trary, in  his  printed  argument  does  "  not  contend  that  the  fee  cannot 
be  taken  ** — but  seeks  only  to  restrict  it  to  a  smaller  quantity  of  land. 

We  therefore  rest  our  affirmahce  of  the  judgment  of  the  lower 
28  31 
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court  upon  this  feature  in  the  pleadings  in  this  case,  and  upon  the  ad- 
mission of  the  defendant  in  his  brief  here,  reserring  for  the  future  tbi 
question  whether  a  Railway  would  be  entitled,  as  a  matter  of  right  mi- 
der  the  statute,  to  the  full  ownership  of  the  land  in  perpetuity,  whenever 
such  right  is  contested  and  is  made  a  distinct  issue  in  the  pleadiogs. 

We  rightly  decreed  the  costs  of  appeal  to  be  paid  by  the  defeodaat 
The  statute  requires  the  costs  of  legal  proceedings  for  expropriation  to 
be  paid  by  the  party  seeking  them,  but  it  does  not  follow  that  it  shooki 
also  pay  the  costs  of  an  appeal,  taken  by  the  owner  of  property,  whkk 
on  examination  is  found  not  to  have  been  well  taken.  In  such  case,  the 
costs  of  appeal  follow  the  general  rule. 

We  shall  not  disturb  our  former  decree,  and  it  is  accordioglj  lo 
ordered. 


No.  7258. 
Widow  Mart  Habvky  vs.  Nelson,  Lanphieb  &  Co.  ahd  R  H.  Shobi. 

A  waiver  of  protest  by  the  iadorsers  of  a  promissory  note  includes  a  w&iTcrd 

demand. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  HouMm^ 

O,  L,  Hall  for  plaintiff  and  appellee. 

Richard  Shackelford  for  Short,  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  defendants  are  sued  as  indorsers  of  two  promiaaoiy 
notes,  one  for  two  thousand  and  the  other  for  two  thousand  five  hundred 
dollars,  both  dated  Mamphis,  Tenn.,  April  15th,  1873,  asd  payable r- 
spectively  on  the  12th  and  15th  January  following  their  date.  Theflm 
of  Nelson,  Lanphier  &  Co.  filed  no  answer,  and  judgment  by  defaultvis 
rendered  and  confirmed  against  it.  R.  H.  Short  defends,  on  the  grouDd 
of  want  of  due  demand.  There  was  judgment  against  him  in  the  lover 
court,  and  he  appeals.  The  notes  contain  the  following  agreement  or 
consent  written  on  them  :  "  On  this  note  we  hereby  waive  the  necearicy 
of  eittier  protest  or  notice.  (Signed.)  Nelson,  Lanphier  &  Co.,RH. 
Short."  The  position  of  defendant  is,  that  a  waiver  of  protest  is  not  & 
waiver  of  demand,  and  that  no  demand  having  been  madehelsdii- 
charged.  The  fact  as  to  no  demand  is  conceded,  and  therefore  tin 
question  to  be  determined  is  solely  one  of  law,  that  is,  does  a  waiver  d 
protest  waive  demand  ?  We  can  see  no  reason  why  It  shi^uld  not  The 
protest  neoessarily  includes  a  due  demand ;  and  if  such  be  the  case  tbi 
waiver  of  protest  of  necessity  waived  that  which  was  an  IntegFBl  or 
essential  part  of  the  protest.    It  being  true  to  say  that  the  demsnd  ii 
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coDtained  in  the  protest,  it  must  be  equally  true  to  conclude  that  the 
waiver  of  protest  waives  the  demaad  which  is  included  in  it.  This  con- 
clusion is  abundantly  supported  l)y  authority.  The  rule  is  thus  stated 
by  Daniels :  "So,  •  waiving  demand  and  notice,*  or  *I  waive  protest  and 
noticse,'  *  «  *  «  though  somewhat  variant  in  expression  have  the 
same  significance,  a  waiver  of  all  steps  usually  taken  to  bind  the  Indor- 
ser,  *  *  *  The  words  *!  waive  protest,'  or  'waiving  protest,'  or  any 
similar  phrase  importing  that  the  protest  is  waived,  are,  when  applied 
to  a  foreign  bill,  universally  regarded  as  expressly  waiving  presentment 
and  notice.  *  *  In  waiving  protest  the  party  is  considered  as  not 
only  dispensing  with  a  formality,  but  as  dispensing  with  the  necessity  of 
the  steps  which  must  precede  it,  and  of  which  it  is  merely  the  formal 
though  necessary  proof  which  the  law  requires."  In  speaking  of  inland 
bills,  he  adds :  "Inland  bills  and  promissory  notes  may  be  protested  by 
statutory  enactment  in  many  States,  and  the  protest  is  accorded  the 
same  effect  as  to  them  when  it  is  made,  though  it  is  not  necessary  to 
make  it  And  the  weight  as  well  as  the  number  of  authorities  predom- 
inate in  favor  of  construing  i\  waiver  of  protest  to  signify  as  much  when 
applied  to  inland  bills  and  notes  as  when  used  in  respect  to  a  foreign 
bill.  And  such  seems  to  us  clearly  the  correct  conclusion."  Daniel  on 
Negotiable  Instruments,  vol.  ii.  pp.  124, 125  ;  Parsons  on  Bills  and  Notes, 
pp.  576,  577,  578.  These  views  of  the  text- writers  are  the  expression  of 
the  law  as  applied  in  many  adjudicated  cases. 

Porter  vs.  Kemball,  53  Barb.  646. 

Fisher  vs.  Price.  37  Ala.  407. 

Jacard  vs.  Anderson,  37  Mo.  91. 

Carpenter  vs.  Reynolds,  42  Miss.  807. 

Mcllvaine  vs.  Brady,  1  (Desney)  Ohio. 

Gordon  vs.  Montgomery,  19  Indiana  110. 

Carson  vs.  Russell,  26  Texas  452. 

In  fact,  wo  have  been  able  to  find  no  authority  saying  that  a  waiver 
of  protest  does  not  of  necessity  waive  demand. '  Our  jurisprudence  has 
long  since  given  a  narrower  construction  to  the  waiver  of  protest  than 
that  given  in  most  of  the  books,  by  concluding  that  such  a  waiver  does 
not  per  ae  waive  notice  of  protest. 

Wall  vs.  Bry,  1  A.  312. 

Bird  vs.  Le  Blanc,  6  A.  470. 

"Wilkins  vs.  Gillis  &  Ferguson,  20  A.  538. 

While  we  adhere  to  this  now  settled  rule  of  commercial  law  we  oon- 
Bider  that  the  authorities  by  which  it  was  established  by  strong  implica- 
tion say  that  the  waiver  of  protest  is  a  waiver  of  demand.  In  fact,  in 
the  leading  and  well-considered  case  of  Wall  vs.  Bry  the  matter  was  so 
determined.    This  Court  then  said:  "The  term  regularly  protested 
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fairly  imports  a  protest  made  upon  due  demand.  Does  it  go  foiths, 
and  dispense  with  notice?  The  party  waives  protest,  and  is  certiial^ 
to  be  held  to  be  as  fully  bound  as  if  the  notes  had  been  duly  protested.'' 
And  after  drawing  the  distinction  between  protest  and  notice,  said  thdi 
in  consequence  of  the  waiver  of  protest  "  the  plaintiff  when  he  offered 
this  agreement  in  evidence  stood  in  the  same  position  as  if  he  hid 
offered  a  notarial  protest,  and  nothing  more."  These  views  dispose  q{ 
the  case. 

Judgment  affirmed. 

Rehearing  refused. 


No.  7246. 
~"Jp^       Mrs.  M.  a.  Laloire  vs.  P.  S.  Wiltz.    Bush  &  Levebt,  IsTKBvniaBS. 
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Thig  court  can  not  entertain  a  demand  for  relief  made  by  interveners  who  ton 
not  appealed  from  the  judgment  rendered  against  them  by  the  lower  ooort 

Where  a  faezor  claiming  a  riffht  of  pledi^e  on  certain  property  saes  out  an  iQ:ll■^ 
tion  to  prevent  a  judgment  creditor,  who  has  seized  the  property,  from  seUiv 
it.  and  the  two  creditors  enter  into  an  a;3rreement  that  the  factor  shall  takeu-i 
soil  the  property,  and  after  paying  out  of  its  proceeds  certain  expenses  M 
the  balance  subject  to  the  decision  of  the  court  on  the  claims  of  the  parties. tte 
judf^ment  creditor  can  not  complain  because  the  lower  oonrt  did  not  iDitsd^ 
cision  pass  on  the  rieht  of  the  fa<^tor  to  issue  the  injunction,  and  the  claim  for 
dama^res  for  the  illcfiral  issuance  thereof. 

Where  the  planter  or  farmer  pledsres  his  grrowln^crop  to  his  factor  nnder the  w 
of  1874,  and  the  contract  of  pledge  is  duly  recorded  the  factor  will  hatearigfeJ 
of  pledgo  and  privilege  on  the  crop  superior  to  the  lien  acquired  by  wisaJ* 
under  a^.  fa.  of  an  ordinary  judjrmont  creditor.  The  factor's  pled<fe«'Wf» 
not  only  the  money  and  goods  advanced  by  him.  and  proved  to  harebe*! 
actually  used  in  making  the  crop,  but  also  all  advances  of  money  and  necesMrr 
supplies  that  may  he  required  by  the  planter,  unless  it  be  shown  that  the  fKt»3r 
knowingly  advanced  money  or  supplies  for  other  purposes  than  makiast^ 
crop. 

Payment  by  the  factor  of  the  wages  due  the  laborers  on  the  plantation,  and  ob- 
taining a  subrogation  to  their  rights,  dofs  not  excludethe  factor  from  eltiniBf 
the  sum  thus  paid  as  an  advance. embraced  by  the  recorded  contract  of  piecc^ 
between  him  and  the  planter. 

Money  advanced  by  a  factor  to  pay  for  the  necessary  mechanical  labor  toputtk* 
sugar-house  and  machinery  in  the  condition  to  produce  sugar  is  covered  tr 
the  factor's  lien  under  the  statute  of  1874. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans,    Bogen^l 

Edward  Phillips  for  defendant  and  appellant 
Breaux,  Fenner  dt  Hall  for  Bush  &  Levert,  intervenois  and  app^* 
lees. 

Bentinck  Egan  for  other  intervenors. 

The  opinion  of  the  court  was  delivered  by 

White,  J.    The  plaintiff,  a  judgment  creditor  of  the  defendtftii 
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seized  under  execution  oertaia  sugar  and  molasses,  as  well  as  other 
property  situate  or  found  on  the  Alice  plantation,  parish  of  St.  Charles. 
Bush  &  Levert,  by  way  of  third  opposition,  enjoined  the  further  execu- 
tion of  the  writ,  on  the  grouild  that  the  defendants  were  indebted  to 
them  in  the  sum  of  39979  77,  with  interest  from  various  dates,  along 
with  ten  per  cent  attorneys'  fees,  with  brokerage  and  commissions.  That 
the  indebtedness,  resulted  from  advances  made  by  them  as  factors, 
which  advances  were  secured  by  a  contract  of  privilege  and  pledge, 
under  the  act  of  1874  (Acts  of  1874,  page  114).    That  as  pledgees  of  the 
crop  they  were  in  constructive  legal  possession  thereof,  the  seizure 
being  consequently  a  violation  of  their  rights.    The  plaintiff  joined 
issue,  denyiug  the  right  to  the  injunction,  and  prayed  for  its  dissolution 
?rtth  damages.    Subsequently,  an  agreement  was  entered  into  between 
the  parties,  to  which  we  shall  hereafter  advert,  by  which  Bush  &  Levert 
sold  the  entire  crop,  obligating  themselves  to  retain  in  their  hands  a 
sum  equal  to  the  amount  of  Mrs.  Laloire's  claim.    Various  creditors 
claiming  rights  on  the  crop  intervened,  and  sundry  creditors  who  had 
intervened  in  the  suit  of  Citizens'  Bank  vs.  Wiltz,  pending  in  the  district 
court,  parish  of  St.  Charles,  and  lately  decided  by  us,  transferred  by 
consent  their  claims  to  this  suit.    The  whole  were  tried  below,  and  one 
judgment  rendered,  dismissing  the  intervenors,  and  as  between  Mrs. 
Laloire  and  Bush  &  Levert,  decreeing  the  latter  entitled  to  the  proceeds 
of  the  crop  by  them  sold.    Mrs.  Laloire  alone  appealed.    In  this  court, 
the  intervenors  whose  claims  were  dismissed  below,  and  who  did  not 
appeal,  have  filed  answers  to  the  appeal  praying  the  reversal  of  the 
ju<Igment,  and  for  a  decree  recognizing  their  rights.    We  will  consider 
the  intervenors'  pretensions  before  determining  the  controversy  between 
Bush  &  Levert  and  Mrs.  Laloire. 

1.  The  intervenors  are  manifestly  without  the  pale  of  relief; 
although  their  interventions  were  dismissed  by  the  lower  court,  they  did 
not  appeal,  and,  therefore,  can  not  complain.  The  only  appellant  before 
us  is  Mrs.  Laloire,  who  seeks  to  reverse  the  judgment  below,  which  was 
In  favor  of  Bush  &  Levert,  who  are  appellees,  and  it  is  a  settled  rule  of 
practice  that  the  prayer  of  one  appellee  to  amend  a  judgment  as  to  the 
others  can  not  be  entertained.  Deblanc  vs.  Levasseur,  26  A.  542.  Wil- 
liams vs.  Le  Blanc,  14  A.,  758.    Tegart  vs.  McCaleb,  10  A.  290. 

2.  Mrs.  Laloire  complains  on  two  grounds.  First:  That  the 
lower  court  treated  the  parties  as  in  concurso  simply  determining  their 
rights  to  the  fund ;  consequently  not  passing  on  the  right  of  Bush  & 
Levert  to  the  injunction,  or  her  prayer  for  damages  consequent  on  the 
claimed  illegal,  issuance  thereof.  Second :  Because  the  claim  of  Bush 
&  Levert  was  improperly  allowed.    We  think  neither  complaint  founded. 

First:    After  the  injunction  issued,  and  after  Mrs.  Laloire  had 
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ftDSwered  in  the  manner  already  stated,  the  following'  agreemeot  ni 
entered  into : 

''It  is  hereby  agreed  that  the  entire  lot  of  sugar  and  molssM 
seized,  by  virtue  of  an  alias  writ  of  fi.  fa.  issued  in  the  above  entitled caae. 
by  the  sheriff  of  the  parish  of  St.  Charles  shall  be  shipped  to  Messrs.  Rsfe 
&  Levert,  of  New  Orleans,  to  be  by  them  sold  in  the  usual  iraT,Ae 
wages  for  taking  off  and  inaking  the  said  sugar  and  molasHes  tobep^i 
cut  of  the  proceeds  of  sale  thereof  and  the  balance,  or  an  amooDt  sulB- 
dent  to  pay  the  claim  of  plaintiff,  to  be  held  by  said  Bush  &  Levert, 
subject  to  the  final  decision  of  the  controversy  in  the  above  emitted 
case,  it  being  the  true  intent  and  meaning  of  all  parties  that  the  rights 
of  every  one  shall  be  unaffected  by  this  agreement." 

The  very  issue  presented  by  the  injunction  was  the  right  of  Boehi 
Levert  to  reduce  the  crop  to  money,  without  regard  to  the  seizure,  th«r 
pretension  being  that  the  lien  of  the  factor  entitled  them  to  sell,  leaTiBg 
creditors  the  faculty  of  exercisiDg  their  rights  on  the  proceeds,  Whedw 
such  pretension  was  correct,  is  a  matter  which  we  are  not  called  upon  ta 
decide,  as  the  parties  have  consented  to  the  sale  of  the  crop  by  Bosh  & 
Levert,  and  to  the  retention  by  them  of  the  proceeds.    True,  the  agree- 
ment reserved  the  rights  of  the  parties,  but  the  reservation  can  not  beooi- 
sidered  as  denying  the  very  right  which  it  expressly  gave.    We  consiilff 
the  consent  as  permitting  Bush  &  Levert  to  sell,  their  power  to  retaiu  as 
their  own  the  balance  held  under  the  consent,  being  made  to. depend  os 
the  establishing  by  Mrs.  Laloire  of  a  better  right  than  theirs.    Thit  vier 
is  a  response  to  the  complaint,  that  the  injunction  suit  contained  noprairer 
for  personal  judgment.    The  crop  not  seized  by  Mrs.  Laloire  on  ti» 
twentieth  of  December,  was  seized  on  the  twentj'-fourth  of  the  smse 
month,  subject,  however,  to  a  previous  seizure  made  by  the  CitiKCS* 
Bank  as  mortgaged  creditors,  under  which  the  plantation  was  s<ld; 
under  such  circumstances,  we  do  not  consider  the  present  caseasuhi- 
ble  one  for  damages,  even  if  the  claim  therefor  was  not  waived  byihe 
agreement. 

Second :  We  think  Bush  &  Levert  have  satisfactorily  shown  the 
sum  of  one  thousand  three  hundred  and  sixty-four  dollars  and  fifty  «Bts 
($1361  50)  due  for  advances  after  the  application  of  the  entire  proceeds 
of  the  crop.  Wiltz  testifies  as  to  the  correctness  of  the  account,  acd 
says  the  amount  was  really  advanced  in  money  or  supplies  for  carry- 
ing on  the  planting  operations  of  the  year.  The  account  is  generaDj 
attacked  en  the  ground,  that  the  proof  does  not  adequatrfy 
establish  the  necessary  nature  of  the  supplies.  It  is  said  that  the 
showing  of  such  necessity  is  an  essential  element  of  proof  to  cr«fcf 
the  privilege.  Such  was  undoubtedly  the  rule  under  C.  C.  3217.  which 
in  terms  gave  the  privilecre,  "  for  money  actually  advanced  and  used  for 
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the  purchase  of  necessary  supplies,  and  the  payment  of  necessary 
expenses  for  any  farm  or  plantation."  But  the  act  of  1874  has  made  an  ^ 
Important  modification  of  our  law  on  this  subject.  It  provides :  "  That 
in  addition  to  the  privilege  now  conferred  by  law,  any  planter  or  farmer 
may  pledge  or  pawn  his  growing  crop  of  cotton,  sugar,  or  other  agricul- 
tural products,  for  advances  in  money,  goods,  and  necessary  supplies 
that  he  may  require  for  the  production  of  the  same."  Acts  1874,  p.  114, 
It  is  as  plain  as  words  can  make  it  that  the  privilege  which  formerly 
was  made  to  depend  not  only  on  the  advance  of  the  money  but 
also  for  its  actual  use  for  necessary  puposes,  is  now  caused  to  result 
from  the  advance  of  the  money,  goods,  and  necessary  supplies  that 
may  be  required  by  the  planter.  The  old  law  having  been  so  modified, 
and  Bush  &  Levert  having 'made  and  recorded  their  contract  of  pledge, 
under  the  terms  of  the  act  of  1874,  and  having  shown  the  actual  advance 
of  the  money,  goods,  and  necessary  supplies,  were  entitled  to  their  pledge 
under  the  act  of  1874 ;  at  all  events,  until  their  prima  facie  case  was 
destroyed  by  proof  that  they  had  knowingly  advanced  the  money  or 
supplies  for  other  than  the  purposes  allowed  by  the  act  of  1874.  Be- 
sides this  general  objection,  the  account  is  attacked  as  follows : 

1.  Objection  is  made  to  $2368  08  paid  by  Bush  &  Levert  to  the 
laborers,  because  at  the  time  of  the  payment  Bush  &  Levert  took  a 
subrogation.  It  is  said,  they  did  not  advance  the  money,  but  bought 
up  the  claims ;  that  they  only  recorded  their  subrogation  after  plaintifTs 
seizure,  hence  the  claim  of  the  laborers,  which  had  not  been  otherwise 
recorded,  is  primed  by  plaintiff.  The  contract  of  Bush  &  Levert  was 
recorded  long  prior  to  the  seizure,  and  the  payment  by  subrogation 
rendered  the  money  used  for  that  purpose  none  the  less  an  advance. 
Besides,  the  consent  expressly  authorized-  the  payment  of  the  laborers. 

2.  Objection  to  $340  26,  paid  two  engineers.  This  is  we  think 
-answered  by  the  ruling  expressed  on  the  previous  one. 

3.  Item  of  $2514  39,  paid  Lambert  for  coal.  Objected  to  because 
not  a  necessary  supply,  and  because  not  subrogated  to  Lambert's  right. 
Coal  is  a  necessary  supply  for  making  a  sugar  crop ;  that  such  is  the 
Hsase  is  made  evident  by  the  fact  that  the  coal  left  after  taking  off  the 
crop  is  valued  at  $12,  and  claimed  herein  by  plaintiff. 

4.  5,  and  6.  These  objections  are  all  answered  by  the  opinion  we 
have  expressed  as  to  the  effect  of  the  act  of  1874.  In  addition  to  these 
items  of  the  account,  it  is  said  that  the  sums  paid  for  laborers,  brick 
masons,  and  others,  for  repairing  the  sugar-mill,  and  money  advanced 
Wiltz  for  that  purpose,  give  no  privilege,  because  the  law  has  given  a 
privilege  to  the  mechanic  on  the  thing  repaired,  and  there  can  not  be 
two  privUeges  for  the  one  claim.  That,  besides^  no  privilege  results  to 
the  factor  for  money  advanced  for  these  purposes,  because  not  requisite 
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for  the  production  of  the  crop.  The  mecbanio  has  a  priril^e,  it  k 
true,  but  because  the  payment  by  the  factor  creates  a  priTikgeia 
*  his  favor,  there  are  not  two  privileges  for  one  debt,  for  the  moment 
the  factor  pays,  the  debt  of  the  mechanic  ceases  to  exist,  and  tfat 
advance  of  the  factor  gives  rise  to  his  privileg^e.  While  the  act  cf 
1874  gives  the  factors  privilege  for  money  advanced  for  the  pro- 
duction of  the  crop,  we  understand  that  such  term  is  inte&ded 
to  convey  production  to  a  marketable  state,  and  it  is  difficult  to  cob- 
prebend  how  advances  to  pay  the  necessary  mechanical  labor  to  pat  the 
machinery  in  the  condition  to  produce  sugar  do  not  come  within  the 
grasp  of  the  statute.  This  reasoning  answers  the  complaint  as  to  the 
payments  made  in  rebuilding  or  repairing  the  purgery  which  was  blovn 
down  in  the  month  of  September.  The  coal  claimed  was  seized  on  the 
plantation  after  the  seizure  by  the  bank,  which  issued  from  the  distn<i 
court  of  St.  Charles.  It  was  sold  by  the  bank  along  with  the  plantatioa. 
It  formed  no  part  of  the  crop,  and  is  not  before  us  for  distribution.  The 
items  for  money  paid  Wiltz  after  the  seizure  we  think  are  property 
objected  to  under  the  evidence  or,  rather,  want  of  it  in  the  record,  bat 
as  striking  them  from  the  account  would  leave  Bush  &  Lerert  a  balaaee 
due  them,  we  can  see  no  reason  so  to  do. 

We  think  the  judgment  below,  so  far  as  before  us,  did  jostle 
between  the  parties.    It  is  affirmed. 

Mr.  Justice  DeBlanc  takes  no  part  in  the  decision  of  this  cause 
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No.  6857. 
Louisiana  Cotton  Manufacturing  Company  vs.  City  of  New  OsLEisa. 


The  constitutional  provision  ffrantini?  to  the  I^islatare  the  pow^r  to 

from  taxation  property  actually  used  for  ohurch.  school,  or  charitable  parpoees 
is  an  enumeration,  and  excludes  from  exemption  all  property  notenameraieiL 

A  law  which  commutes  the  taxes  on  property  not  actually  used  for  ohurch.  sehocL 
or  charitable  purposes,  by  authorisinf;  the  payment  of  a  small  stated  sac  is 
place  of  taxes  is  as  much  a  violation  of  the  constitution  as  if  it  whoUy  exenptet 
the  property  from  taxation. 

i  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  So9^n,h 

*       John  W.  &  W.  S.  Finney  for  plaintiffs  and  appellants. 

H,  N.  Ogden,  Attorney  General,  B.  F,  Jonas,  City  Attorney, and  &«. 
P.  Blanc,  Assistant  City  Attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Manning,  C.  J.,  and  on  the  rehearing  by  White,  J. 

Manning,  C  J.    The  plaintiff  purchased  ground  in  New  Orktf^ 
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with  buildings  and  machinery  upon  it  adapted  to  the  manufacture  of 
cotton  goods,  and  commenced  their  manufacture  in  1877.  The  board  of 
aesessors  included  this  property  in  their  assessment  at  a  valuation  of 
forty  thousand  dollars.  In  that  jear  the  plaintiff  paid  one  hundred 
dollars  to  the  State,  and  the  same  sum  to  the  City,  as  a  commutation 
for  the  taxes  which  each  could  claim,  under  authority  of  an  act  of  the 
Qeneral  Assembly,  which  exempted  any  incorporated  company,  whose 
busioess  was  the  manufacture  of  cotton  or  woollen  goods,  from  all  taxes, 
by  the  payment  of  the  sums  above  mentioned  in  due  time.  Sess.  Acts 
1875,  p.  107.  The  object  of  this  suit  is  to  annul  the  assessment  of  this 
property,  and  to  prevent  the  delivery  of  copies  thereof  to  the  Auditor 
and  the  Recorder  of  mortgages. 

The  exception  of  no  cause  of  action  was  pleaded,  in  this ;  that  even 
if  the  property  be  exempt  from  taxation,  the  plaintiff  should  wait  until 
a  tax  is  demanded  before  he  complains,  and  Boudanez  v.  Mayor,  29 
Annual,  271  is  cited  as  authority.  The  dissimilarity  in  the  two  cases  is 
manifest  In  Boudanez  a  few  persons  undertook  to  prevent  the  holding 
of  an  election  to  determine  whether  a  tax  should  be  levied  to  aid  a  rail- 
way. We  held  their  action  premature  because  none  of  their  rights  had 
been  invaded,  and  the  danger  they  apprehended  was  too  remote  to  war- 
rant an  injunction.  In  tiiis  case  a  present  right  is  claimed  to  be  affected, 
and  an  imminent  peril  to  that  right  is  sought  to  be  averted.  The  assess- 
ment-roll stands  in  lieu  of  citation  in  legal  proceedings.  If  the  plaintiff 
should  fail  to  pay  the  assessed  tax,  the  deposite  of  the  roll  is  the  first 
step  in  a  suit  to  enforce  its  payment.  It  was  an  act  which  might 
operate  great  injury,  and  he  was  not  bound  to  wait  until  another  step 
had  been  taken  towards  its  infliction. 

The  defence  is  based  upon  the  alleged  unconstitutionality  of  the 
Act  which  exempts  this  property  from  taxation.  It  is  claimed  that 
wheif  the  constitution  says,  "all  property  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  directed  by  law,"  and  in  the  next  sen- 
tence confers  upon  the  General  Assembly  the  power  to  exempt  from 
taxation  property  actually  used  for  church,  school,  or  charitable  pur- 
poses, that  it  means,  no  property  shall  be  exempt  except  it  be  used  for 
one  of  these  three  purposes.  We  have  heretofore  refused  to  adopt  that 
construction  of  the  constitution.  New  Orleans  v.  Davidson,  30  Annual, 
554.    New  Orleans  v.  Fourohy,  -Ibid.  910. 

In  order  to  authorize  the  construction  of  the  defendact,  one  part  of 
the  sentence  must  be  expunged,  so  that  it  shall  read — all  property  shall 
be  taxed.  That  such  was  not  the  intent  of  the  framers  of  that  instru- 
m^it  is  apparent  from  the  permission  immediately  given  to  the  legisla- 
ture to  exempt  something.  That  the  legislative  interpretation  of  that 
senteDoe  is  not  as  the  defendant  claims,  is  exhibited  by  the  frequent 
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exemption  of  property,  not  ooming  within  the  classes  mentioned,  a&d 
our  construction  has  been  in  harmony  with  that  interpretatioo. 

The  constitution  has  not  commanded  that  all  property  shall  be 
taxed,  but  that  none  other  than  an  ad  vcdorem  tax  shall  be  levied  npn 
it;  that  is  to  say,  whenever  the  legislature  does,  tax  property,  it  mint 
tax  it  proportionate  to  its  value.  If  art  118  of  the  constitutioii  rad 
thus  ; — All  pr  )perty  shall  be  taxed,  and  the  taxation  shall  be  in  pn^r- 
tion  to  its  value — the  mandate  would  be  unmistakeable.  Taxation  ii 
proportion  to  value  is  the  principle  asserted  in  that  article  as  it  appctis 
in  the  constitution.  The  absence  of  any  prohibition  of  exemptioo  % 
marked  and  significant.  The  permission  to  exempt  certain  property, 
because  of  the  use  to  which  it  is  applied,  indicates  only  that  the  prop- 
erty thus  used  may  be  exempted,  but  does  not  exclude  the  exerciaeof 
power  to  exempt  any  other. 

The  legislature  has  constantly  exercised  the  power  to  exempt  other 
property,  and  has  exempted  it,  as  for  example,  household  goodi^ 
mechanics*  and  labourers'  tools,  etc.  of  a  specified  value.  Beoidet  it  ii 
an  admitted  fact,  that  all  property  is  not  subjected  to  taxation,  Bi>t- 
withstanding  the  provision  of  equality  and  uniformity,  or  even  of  ui- 
versaJity.  The  power  of  the  legislature  to  commute  taxes,  sayi  Mr. 
Burroughs,  is  not  restrained  by  the  provision  for  equality  and  mdfei- 
mlty.  Taxation,  56.  This  provision  does  not  inhibit  the  legialatan 
from,  nor  deprive  it  of  the  power  of  dividing  the  objects  of  taxatic« 
Into  classes,  but  only  commands  it  to  impose  the  same  burthen  opea 
all  who  are  in  the  same  class.  New  Orleans  v.  Kaufman,  29  Innnalt 
283. 

The  judgment  of  the  lower  court  was  in  favour  of  the  defendait, 
and  is  erroneous.    Therefore 

It  is  ordered  and  decreed  that  the  judgment  rendered  below  ii 
avoided  and  reversed,  and  that  the  injunction  of  the  plaintiff  is  main- 
tained and  perpetuated,  and  that  the  plaintiff  recover  of  the  defeodacis 
the  costs  of  both  courts. 


DeBlanc,  J.  For  the  reasons  given  by  me,  in  "City  of  NewOrieas 
vs.  Fourehy."  reported  in  the  30th  A.  p.  910, 1  respectfully  dissent  froa 
the  opinion  and  decree  In  this  case. 


On  Rehearing. 

White,  J.  Section  one  of  act  No.  8  of  1875,  acts  of  1875,  page  IC** 
provides  as  follows  : 

"  That  any  and  all  cotton  and  woolen  factories  and  mills  or  estab- 
lishments for  the  manufacture  of  cotton  or  woolen  yams,  which  are 
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now  in  operation  or  which  shall  be  put  in  operation  at  any  time  within 
£ve  years  from  the  passage  of  this  act,  whether  by  an  individual  or  firm 
or  iocorporated  company,  shall  upon  payment  of  one  hundred  dollars 
At  the  be^nning  of  each  year  to  the  State,  and  one  hundred  dollars  to 
the  city  or  parish  in  which  said  factory  is  situated,  be  exempt  from 
fnrtber  State,  parish,  and  municipal  taxation  for  a  period  of  twenty 
yeara  from  the  commencement  of  operations,  and  no  other  State,  parish, 
or  municipal  tax  shall  be  assessed,  levied,  or  collected  during  the  whole 
-or  such  part  of  the  time  as  said  mills  or  factories  shall  be  used  for  the 
parpos^  hereinbefore  specified  on  the  capital  invested  or  employed  in 
the  production  of  said  articles,  nor  on  any  lands,  buildings,  machinery, 
property,  franchises,  or  appurtenances  used  therefor  or  therewith  and 
necessary  thereto." 

Section  two  provides  for  notice  by  the  corporation  or  individual  of 
the  commencement  of  the  operations,  mentioned  in  the  preceding  section, 
to  the  Auditor  of  Public  Accounts. 
Section  three  is  as  follows: 

8ec  3.  Be  it  further  enacted^  etc..  That  whenever  any  individual 
or  individuals  or  incorporated  company  shall  within  said  period  of  five 
years  avail  himself  or  themselves  of  the  benefits  and  advantages  con- 
ferred by  this  act,  and  shall  bona  fide  commence  the  business  of  manu- 
facturiog  as  above  indicated,  the  commutation  and  immunities  granted 
by  this  act  shall  be  in  the  nature  of  a  contract  not  to  be  defeated. 

Under  these  provisions  the  issues  presented  are  whether  the  man- 
date of  the  constitution,  found  in  article  118,  saying  "the  General 
Assembly  shall  have  power  to  exempt  from  taxation  property  actually 
used  for  church,  school,  or  charitable  purposes,"  striltes  with  constitu- 
tional nullity  the  provisions  of  the  act  of  1875  already  quoted — and  if 
not,  whether  the  act  of  1875  violates  the  terms  of  the  same  article,  say- 
ing "  that  all  property  shall  be  taxed  according  to  value."  With  these 
issues  the  matters  for  consideration  may,  we  think,  be  analyzed  and 
determined  by  examining  and  answering  the  following  questions  : 

1.  Does  the  provision  of  the  constitution,  as  to  exemption,  contain 
an  enumeration,  and  hence  a  limitation  on  the  power  of  the  General 
Assembly  to  exempt  from  taxation  ? 

2.  If  so,  does  the  act  of  1875  create  an  exemption  ? 

3.  If  not,  is  the  act  of  1875  a  specific  tax,  and  therefore  a  violation 
t>f  the  ad  valorem  rule  as  expressed  in  the  constitution  ? 

First — That  the  grant  of  power  to  the  General  Assembly  to  exempt 
property  actually  used  for  church,  school,  or  charitable  purposes,  is  an 
enumeration,  and  hence  an  exclusion  of  the  power  to  exempt  all  prop- 
erty not  included  in  its  terms,  is  now  the  settled  jurisprudence.  We 
recently  so  held  in  City  vs.  St.  Anna's  Asylum,  ante  page  292,  and  our 
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oonoluslon  in  that  oase  was  founded  on  an  unbroken  current  oC  aothot- 
ity.  City  of  New  Orleans  va.  Bank  of  Lafayette,  27  An.  276;  Qty  n 
Metropolitan  Loan  and  Savings  Bank,  27  An.  646  ;  City  of  NewOikw 
vs.  People's  Bank,  27  An.  648  ;  City  vs.  St  Charles  R  R,  38  Al^; 
City  vs.  St.  Patrick's  Hall,  28  An.  512  ;  City  vs.  Lafayette  iDsnraDeeGo, 
28  An.  756. 

This  line  of  adjudicated  cases  is  strenuously  attacked  as  ill  en- 
sidered  and  not  founded.  As  a  general  rule,  we  would  nst  coo- 
tent  under  such  circumstances  by  applying  the  doctrine  of  stare  dtcim 
in  so  grave  matter  as  this  is,  involviog  the  validity  of  a  graot  bjtte 
Legislature;  but  because  of  the  earnestness  and  ability  with  which  tb 
views  of  counsel  have  been  presented,  as  well  as  on  account  of  our  fonner 
opinion,  in  which  we  held  the  power  of  exemption  to  be  anre«tTi(M 
which  we  have  concluded  was  erroneous,  we  will  not  be  content  liii 
invoking  stare  decisis^  but  will  review  the  jurisprudence  in  order  to  de- 
monstrate the  correctness  of  the  theory  upon  which  it  is  founded,  K# 
two  principles  are  more  elementary,  in  construing  State  coMtitoili'ii^ 
than  those  teaching  that  every  power  not  denied  exists,  and  that  wbire 
a  power,  which  would  if  not  denied  exist,  has  the  methods  of  orinstac« 
when  it  may  be  exercised  enumerated  and  defined,  the  existence  t* 
the  enumeration  is  a  restriction  on  the  exercise  of  the  power  to  tiieoBS 
covered  by  the  enumeration. 

The  rule  is  thus  stated  by  Judge  Cooley  in  his  work  on  Cowtta- 
tional  Limitations  :  **  Plenary  power  in  the  Legislature  for  all  poT»o«* 
of  civil  government  is  the  rule.  A  prohibition  to  exercise  a  particulir 
power  is  an  exception.  In  inquiring,  therefore,  whether  a  giveostite* 
is  constitutional,  it  is  for  those  who  question  its  validity  to  sbcwiK 
it  is  forbidden.  I  do  not  mean  that  the  power  must  be  expresdyia- 
hibited,  for  there  are  but  few  positive  restraints  upon  the  legisladw 
power  contained  in  the  instrument.  The  first  article  lays  down  tfc* 
ancient  limitations,  which  have  always  been  considered  essential  In  » 
constitutional  government,  whether  monarchical  or  popular ;  asd  th«Jt 
are  scattered  through  the  instrument  a  few  other  provisions  in  restrtiat 
of  legislative  authoi ity.  But  the  affirmative  prescTriptions  and  V^ */*■ 
eral  ai^rangementa  of  the  constitution  are  far  more  frxiitfnl  of  redmiA 
upon  the  Legislature.    Every  posiTm:  direction  contains  as  MPUCitKy 

AGAINST  EVERY  THING  CONTRARY   TO    IT,  OT  IVhlCh  WOUld  frustrate  OT  diiS^ 

point  the  purpose  of  that  provufion,'*    P.  87. 

And,  again :  "  Another  rule  of  construction  is,  that  when  thecot- 
•titution  defines  the  circumstances  under  which  a  right  may  be  eier- 
cised  or  a  penalty  imposed,  the  specification  is  an  implied  prdkibitit^ 
against  legislative  interference  to  add  to  the  condition  or  to  ext^w 
the  penalty  to  other  cases."    P.  64. 
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In  fact,  as  iastrameots  of  construction,  these  rules  have  become 
truisms,  and  furnish  the  light  by  which  courts  and  authors  have  uni- 
formly guided  their  judgments  and  opinions  along  the  narrow  and  peril- 
oos  paths  of  constitutional  interpretation.    Reading  by  these  rules  the 
declaration  that "  the  General  Assembly  shall  have  power  to  exempt 
from  taxation  property  actually  used  for  church,  school,  or  charitable 
purposes,"  how  else  can  it  be  qualified  than  as  an  enumeration  ?    The 
power  to  exempt  would  have  been  all  exiensive  without  expression.    Is 
Dot,  therefore,  the  grant  of  the  power,  for  the  words  are  "  shall  have 
power,"  in  particular  and  specified  instances  by  necessary,  by  inevitable, 
by  overwhelming  inference,  a  limitation  on  the  exercise  of  tlie  power 
other  than  as  specified  ?    Boundless,  indeed,  would  be  the  field  of  in- 
quiry if  not  thus  limited.    For  instance,  the  constitution  has  called  this 
'  court  into  being  and  fixed  the  salaries  of  its  members;  nhall  we  say  that 
all  powers  not  being  denied,  therefore  because  the  words  in  the  constitu- 
tion fixing  the  salary  do  not  say  only  that  the  legislative  power  to  in- 
crease at  will  exists,  or  conversely  speaking,  that  because  the  words 
*'  not  less"  are  absent,  that  the  right  to  decrease  at  pleasure  can  be 
availed  of  ?    Carry  the  illustration  to  the  other  departments  of  govern- 
ment, and  the  conclusion  seems  irresistibly  certain,  that  not  only  fatal 
to  government  but  to  society  and  human  happiness  would  be  the  de- 
parture by  courts  from  the  familiar  rule  expressio  uniUs  est  exclusio 
alterius,  with  reference  to  which  the  constitutions  of  all  the  States  of 
this  Union  have  been  adopted  and  construed  for  so  many  years.    Nor 
do  these  views  necessarily  confiict  with  those  expressed  by  this  court 
in  the  cases  New  Orleans  vs.  Fourchy,  30  An.  910,  or  New  Orleans  vs. 
Davidson  &  Hill,  30  An.  551.    In  those  cases,  whatever  may  have  been 
the  words  in  which  the  thoughts  were  conveyed,  we  held  in  eCfect — 

1st — That  the  rule  of  equality  and  uniformity  was  not  violated  by 
the  exclusion  from  the  objects  of  taxation  of  five  hundred  dollars  of 
household  and  kitchen  furniture,  operating  from  the  fact  of  its  being  an 
exclusion  upon  every  class  of  society  or  condition  of  life.  We  say  ex- 
dasion,  because  as  justly  remarked  by  Judge  Gooley  in  his  recent  work 
on  Taxation,  '*  some  of  these,  such  as  the  exemption  of  household  furni- 
ture, tools  of  trade,  etc.,  and  the  limited  personal  property  which  very 
poor  persons  may  be  possessed  of,  are  to  be  looked  upon  rather  om  being 
in  the  nature  of  limitations  of  the  general  rule  than  as  exceptions  from 
it  The  taxation  is  only  over  and  above  what  is  absolutely  needed  for 
the  owner's  support."    P.  130. 

2d — That  even  if  the  provision  that  "  all  property  shall  be  taxed 
aoeording  to  value"  was  mandatory  in  directing  that  all  property 
ahoold  be  taxed,  as  it  did  not  contain  an  enumeration  of  the  objects  of 
taxation  it  left  necesBarily  scope  to  l^islative  discretion  in  defining  such 
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objects,  which  discretion  was  not  transgressed  by  the  exdinkm  tram 
the  deflnition  of  the  objects  of  taxation  $500  of  household  furnitnic. 

Be  this,  however,  as  it  may,  our  opinion  in  the  present  case  ]$  fic; 
predicated  on  the  postulate  that  all  property  must  be  taxed,  bat tbat 
when  property  is  taxed  and  comes  within  the  general  limit  of  tbe  ob- 
jects of  taxation  the  only  power  delegated  to  the  General  AsseDbljt^ 
exclude  either  persons  or  classes  from  the  general  rule  by  it  adopted  b 
found  in  the  constitution,  that  is,  property  "actually  used  for  ohorcfa, 
school,  or  charitable  purposes."  This  may  be  illustrated  bysajiogtbst 
if  the  constitutional  provision  were  as  follows :  "  The  CreneFal  As- 
sembly may  fix  and  define  the  object?  of  taxation,  and  shall  have  power 
after  so  fixing  to  exempt  property  actually  used  for  church,  school,  or 
charitable  purposes,"  we  would  consider  an  exemption  of  property  a- 
cluded  within  the  defined  objects,  but  not  embraced  by  the  enumenlB^ 
power  to  exempt,  as  violative  of  the  constitution.  For  the  power  to 
define  the  objects  of  taxation  would  be  one  thing,  and  that  of  exempt- 
ing from  the  limits  as  defined  and  fixed  another.  The  one  is  the  rigbt 
to  say  generally  the  line  where  taxation  b^ins,  the  other  to  ddlect  tiiat 
general  line  as  marked  by  general  laws,  so  as  to  exdude  indindualscr 
classes  from  their  operation.  The  right  to  make  general  laws  and  ti» 
authority  to  exclude  individuals  from  them,  when  made,  differ  in  tbdr 
nature  and  effect: — in  their  nature,  because  the  essence  of  just  legiib- 
tion  is  universality;  in  their  effect,  because  universality  createe  » 
contract,  and  leaves  the  powers  of  government  to  be  transmitted  ocis- 
paired  to  each  successive  repositary  of  legislative  authority.  Exemption, 
on  the  contrary,  under  given  conditions  enters  the  domain  of  contract wd  1 
contains  the  germ  of  destruction  to  result  from  the  exercise  bjsD  agcit, 
the  duration  of  whose  mandate  is  limited,  of  the  power  tocontFKtier 
an  immunity  which  survives  the  life  of  the  mandatary  and  divests tke 
people  for  the  future  of  an  essential  faculty  of  government,  theiigbtt» 
tax. 

The  argument  as  to  the  power  of  the  General  Assembly  to  fortlKr 
wise  purposes  by  a  judicious  use  of  the  right  to  make  exemptions  is  a* 
cognizable  by  judicial  tribunals.  It  suffices  for  them  that  tke  eonstita- 
tion  has  spoken.  But  if  the  judicial  mind  could  so  forget  its  doty  as  t& 
allow  arguments  of  expediency  to  enter  the  scales  of  justice  sgiaist 
the  letter  of  the  constitution,  it  could  but  be  admonished  by  the  hist«7 
of  modem  society  of  the  fallacy  of  the  alleged  expediency;  it  conid  w« 
fail  to  compensate  the  possible  instrumentality  for  good  of  the  po««r 
to  exempt,  against  the  certainty  of  harm  to  flow  from  its  untrammetc^ 
use,  harm  creating  favored  classes  and  property,  and  which  imports  t^ 
power  to  abdicate  the  very  essence  of  sovereignty  and  of  all  just  gov- 
ernment, a  uniform,  equal,  and  unexempted  bearing  of  the  pttbliebardei& 


r 


NEW  ORLEANS,  APRIL.  1879.  447 

Louisiana  Cotton  Manufacturinsr  Company  vs.  City  of  New  Orleans. 


If,  as  we  are  told,  the  iDhibition  of  the  power  to  exempt  is  divesting  the- 
General  Assembly  of  its  just  authority,  we  can  not  fail  to  see  that  It  ia 
adlTestiture  in  the  intereEt  of  society  to  prevent  the  contractual  aban- 
donment  of  an  equally  sovereign  power  against  society  and  in  the  inter- 
est of  selected  persons  or  classes. 

Third — The  power  to  exempt  not  being  within  the  leprislative 
anthority,  except  as  to  enumerated  classes,  does  the  act  of  1875  create 
an  exemption  not  covered  by  the  constitutional  provision  ?  Certainly, 
the  property  is  not  either  church,  school,  or  charitable,  and  equally  cer- 
tain is  it  that  the  right  not  to  pay  taxes  is  an  exemption  from  taxation. 
The  law  conferring  the  right  so  defines  it;  "  shall  be  exempt  from  taxa- 
tion" is  the  language  of  the  statute.  But  it  is  said  the  property  is  not 
exempt  from  taxation;  the  taxes  are  simply  commuted.  That  the  power 
to  commute  is  forbidden  by  the  denial  of  the  power  to  exempt  has  been 
determined.  City  vs.  Lafayette  Insurance  Co.,  28  An.  756 :  City  vs.  St» 
Charles  Company,  28  A.  498. 

It  seems  obvious  that  these  decisions  are  founded  on  reason,  for  the 
right  to  commute  being  simply  an  Incident  of  the  power  to  exempt,  the- 
negation  of  one  is  the  denial  of  the  other.  The  books,  so  far  as  we  have 
been  able  to  examine  them,  are  singularly  deficient  in  definitions  of  the- 
right  to  commute.  Defined  from  several  points  of  conflicting  thought, 
it  may,  we  think,  be  said  to  be  ''a  payment  of  a  designated  sum  for  the- 
privilege  of  exemption,  or  the  selection,  in  advance,  of  a  specific  sum  In 
lieu  of  an  od  valorem  tax."  If  the  first,  it  is  indubitably  an  exemption  ; 
if  the  second,  and  this  covers  the  third  inquiry  proposed,  then  it  is  a 
specific  tax,  and  hence  violates  the  rule  of  ad  valorem^  which  prescribes- 
tliat  all  property  shall  be  taxed  according  to  value.  Either  point  of  the 
dilemma  is  fatal  to  the  plaintiffs  pretensions. 

For  these  reasons,  we  think  our  former  decree  erroneous.    It  is- 
therefore  set  aside,  and  the  judgment  below  is  affirmed  with  costs. 


Dissenting  Opinion. 

Maithino,  C.  J.  The  constitutional  mandate,  contained  in  art.  118;. 
requires  that  all  taxation  of  property  shall  be  ad  valorem.  To  my  mind, 
the  only  difficulty  in  the  present  case  is  presented  by  the  question, 
whether  the  provision  of  the  act  of  1875,  exempting  cotton  and  woollen 
fMtories,  eta  from  further  taxation  on  the  payment  of  one  hundred 
dollars  to  the  State,  and  a  like  sum  to  the  City  or  parish,  is  not  a  specific 
tax. 

The  terms  of  that  Act  preclude  such  a  construction.  It  does  not 
impose  a  specific  tax,  to  be  paid  by  the  property,  or  its  owner,  uncondi- 
tlonally  and  absolutely,  but  it  is  an  exercise  of  the  legislative  power  or 
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exemption,  coupling  with  it  a  requirement  that  in  order  to  make  ^ 
exemption  practically  operative,  a  given  sum  must  be  paid  ioto  tbe 
Treasury.  If  the  decision  in  the  case  of  St.  Anna's  Asylum  contilK 
anything  repugnant  to  the  opinion  reai  on  the  first  heariag  of  tis 
cause,  it  must  have  been  incidentally  stated.  At  any  rata  it  escaped 
my  notice.    I  adhere  to  that  opinion. 


CoNCUHBiNG  Opinion. 

Marr,  J.  I  prefer  to  put  my  concurrence  in  the  decree' just  pro- 
nounced on  the  single  ground  that  the  commutation  authorized  bjtk 
Act  of  1875,  is  not  an  exemption  from  taxation,  but  is  the  impoeitkmaf 
a  specific  tax,  which  is  forbidden  by  the  constitution,  article  118. 

The  constitution  of  1812  contained  neither  grant  nor  limitatioD  i 
the  power  of  taxation.  Article  127  of  the  constitution  of  1845,  of  whiA 
article  123  of  the  constitution  of  1852  is  a  literal  copy,  seems  to  ba^ 
had  in  view  no  other  than  the  precise  objects  expressed  in  its  tenns: 
and  to  have  been  formed  with  no  other  design.    These  objects  were: 

1 :  To  formulate  the  principle  of  equality  and  uniformity  in  tan* 
tion: 

2 :  To  prohibit  specific  taxation,  by  subjecting  every  species  d 
property  taxed  to  the  same  rate  on  valuation : 

3 :    To  authorize  an  income  tax  on  trades  and  professions : 

4 :  To  recognize  the  power  of  the  Legislature  to  select  the  objects 
of  taxation,  and,  consequently,  in  the  exercise  of  its  discretion,  to 
exempt  from  taxation. 

The  constitution  of  1864,  article  124,  seems  to  have  been  framed 
with  the  special  design  of  depriving  the  Legislature  of  the  power  te 
select  the  objects  of  taxation,  and  the  consequent  power  of  exemptioa, 
except  with  respect  to  property  actually  used  for  church,  or  school,  ar 
charitable  purposes. 

Article  118,  of  the  constitution  of  1868,  is  copied  from  article  124,  <^* 
the  constitution  of  1864,  except  that  it  substitutes  the  permisOT 
**  may,"  for  the  imperative  "shall,"  leaving  it  discretionary  with  tfec 
Legislature  to  levy  an  income  tax. 

It  would  seem  to  be  expedient,  good  policy,  to  leave  some  dfeflt' 
tion  to  the  Legislature,  some  power,  carefully  defined  and  strictly  lia- 
ited,  to  exempt  from  taxation  other  property  besides  that  actually  ised 
for  church,  school,  or  charitable  purposes;  but  a  comparison  of  artifH« 
127,  of  the  constitution  of  1845.  and  123,  of  the  constitution  of  1©^ 
with  the  corresponding  articles  124  of  1864,  and  118  of  1868,  will  donofi- 
etrate,  as  I  think,  that  it  was  the  intention  of  the  framers  of  theeiistk)^ 
constitution  to  leave  no  discretion  with  the  Legtalature  beyoDd  tbti 
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expressed  in  its  terms.    See  tiie  dissentiDg  opinions  in  Foureby's  case 
30  An.  914,  915. 

The  power  to  exempt  from  taxation  is  a  very  delicate  and  a  very 
important  one.  In  my  judgment  the  exigencies  of  this  case  do  not 
require  a  decision  as  to  the  extent  of  that  power ;  and  I  prefer  that  it 
shouid  not  be  passed  upon  finally  now,  because  I  do  not  consider  it 
necessary  to  do  so.  I  apprehend  that  the  tribunals  of  Louisiana,  per- 
haps some  of  the  decisions  of  this  Court,  have  been  unduly  influenced 
by  decisions  in  other  States,  and  the  doctrines  enunciated  by  eminent 
text-writers  on  taxation,  based  upon  constitutional  provisions  and  legis- 
lation, not  identical  with,  if  not  materially  different  from  our  own ;  and 
that  the  only  safe  guide  for  us  is  the  text  of  the  constitution  itself. 


CoNcuBRiNo  Opinion. 
DsBlanc,  J.    I  concur  in  the  opinion  and  decree  read  by  Mr.  Justice 
WmTE,  for  the  reasons  given  by  me  in  the  dissenting  opinion  by  me 
expressed  in  the  case  of  "  City  of  New  Orleans  vs.  Fourohy.' 


it 


Concurring  Opinion. 
Spencer,  J.    I  concur  in  the  decree  in  this  case,  but  prefer  to  rest 
my  concurrence  upon  grounds  somewhat  modified,  though,  perhaps, 
not  materially  different  from  those  expressed  by  Mr.  Justice  White. 

I  adhere  to  the  doctrine  in  Fourchy's  case,  30  A.  p.  910,  to  the 
effect  that  the  Legislature  is  not  obliged  to  make  taxation  universal ; 
that  it  may  omit  or  exempt  from  taxation,  by  a  general  provision,  the 
whole  or  a  stated  amount  of  a  species  of  property.    Perhaps  it  would 
be  more  exact  to  say  that  the  Legislature  may  fix  the  point  where  taxa- 
tion shall  begin  on  any  species  of  property  that  is  taxed,  or  may  omit 
the  species  entirely.    Thus,  it  may  say  that  household  eflfects  shall  only 
be  taxed  on  the  excess  of  their  value  over  9500;  or  it  may  omit  it 
entirely  from  the  list  of  taxable  property.    But  within  the  limits  that 
the  tax  operates  on  any  species  of  property,  no  exemption  can  be  made, 
except  for  "church,  school,  or  charitable  purposes."    Thus,  in  the  case 
put,  the  excess  over  $500  in  value  of  all  household  furniture  must  be 
taxed  equally  and  uniformly,  unless  it  is  "  used  for  church,  school,  or 
(Writable  purposes." 

But,  in  my  judgment,  the  strongest  reason  for  holding  this  act  rela- 
tive to  taxation  of  cotton  factories  unconstitutional  is  that  it  in  reality 
imposes  a  specific  tax.  The  substance  and  marrow  of  that  act  is  to  fix 
a  specific  tax  of  $100  on  cotton  factories  regardlens  of  value.  Plaintiflfe 
can  not  maintain  that  it  is  a  license  tax  for  the  privilege  of  carrying  on  a 
29  31 
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cotton  factory,  for  if  that  be  so  there  is  no  foondation  for  their  daiiK^ 
exemption  from  a  tax  on  the  property  itself.  Because  the  Legislaten 
fixes  the  license  of  a  class  of  persons  pursuing  an  occupation  at  $100  ■ 
no  reason  that  the  property  and  capital  employed  in  that  busioesBbeBot 
taxed.  The  act  declares  in  effect  that  payment  of  $100  shall  beinds- 
charge  and  lieu  of  all  taxes  upon  the  property  and  capital  of  tfaebetNy. 
It  is,  therefore,  necessarily  a  tax  on  the  property^  and  Tiolates  anik 
118  of  the  constitution,  which  requires  all  taxation  to  be  ad  rdorm. 


No.  5976. 

31    450 
"^    ^^  CeCILE  DuPRfi  AND  HuSBAND  TS.  MaRTIN  SoYE  ET  AL. 

Where  an  emancipated  minor,  who  has  sold  her  undivided  interest  in  ab  imison- 
ble,  recoffnizing  in  the  act  of  transfer  a  mortffa«re  on  the  property  in  farorcf 
a  certain  mortsaffee.  sues  to  annul  her  emancipation  (making  the  mortsareei 
party  to  the  suit)  in  order  to  invalidate  the  mortfira^re.  and  afterward,  aiidbef3r» 
a  final  decree  in  the  suit  to  annul,  contests  by  way  of  third  opposition  the  m^^.- 
gSLgee'B  right  to  foreclose,  on  the  ground  that  the  mortgage  was  invalid  Iwsuv 
of  her  minority,  a  final  decree  in  the  suit  to  annul  the  judgment  of  emand?»- 
tlon  maintaining  the  judgment,  will  be  conclusive  of  the  contest  in  tlie  ibud 
opposition,  in  the  mortgagee's  favor. 

No  heir  of  a  father,  whether  major  or  minor,  can  dispute  the  binding  elTeetff  a 
bona  fide  mortgage  on  community  property  executed  by  the  father  dariai;  be 
life  of  the  mother. 

A  PPEAL  from  the  Sixth  District  CJourt.  parish  of  Orleans.    Sauekr, 

Clark  TT.  BesanQon  for  plaintiff  and  appellee. 

Edward  Bermudez  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  O.  J.  Martin  Soye  obtained  executory  process  for  the 
foreclosure  of  a  mortgage  upon  a  small  tract  of  land,  and  the  plaintiff 
filed  a  third  opposition  thereto,  alleging  that  she  is  the  owner  of  ai 
undivided  ninth  part  thereof,  and  that  the  several  Acts  to  which  sbe is 
a  party,  which  apparently  recognise  the  validity  of  the  mortgage,  wop 
executed  while  she  was  a  minor,  and  she  now  prays  that  they  te 
annulled. 

The  plaintiflTs  father,  Nicholas  Dupr^,  mortgaged  this  property  w 
Soye  in  1852,  to  secure  the  payment  of  *4,000.00,  borrowed  mooef. 
This  loan  appears  to  have  been  only  partially  paid,  and  in  1861  asotba 
mortgage  was  executed  for  83,000.  Dupre's  wife  died  after  thissfeood 
mortgage,  and  her  succession  was  opened,  her  husband  appoiitrf 
administrator,  who  filed  his  account — placed  Soye  on  his  tableaa  m  » 
mortgage  creditor  of  the  community — and  exhibited  a  balance  dae  to 
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€sch  one  of  the  children,  nine  in  number,  of  9357.26.  This  was  however 
provisionaL  Soye  had  not  been  paid,  and  the  mortgaged  property  had 
not  been  sold. 

The  father  then  died,  and  the  children  accepted  his  succession 
unconditionally,  and  were  put  in  possession  of  his  estate.  The  nine  heira 
went  before  a  notary,  and  eight  of  them  sold  to  their  brother,  E.  S. 
l>upre,  the  mortgaged  property  for  $7,500.00,  the  stipulation  being  that 
the  purchaser  should  assume  the  payment  of  the  Soye  mortgage,  and 
for  the  residue  he  executed  several  notes  to  each  of  the  heirs  for  their 
respective  shares.    This  was  in  1870. 

During  the  previous  year  the  plaintiff  had. been  emancipated  by  a 
decree  of  court,  and  in  August  1873  she  instituted  a  suit  to  annuU  that 
judgment  of  emancipation,  and  it  was  annulled  in  the  following  month. 
Martin  Soye  was  a  party  defendant  to  that  suit,  and  so  was  the  plaintiff's 
brother  to  whom  she,  uniting  with  the  other  heirs,  had  sold  the  land, 
and  also  Adolph  Dupr^  her  under  tutor,  and  even  the  lawyer  who  had 
conducted  the  proceedings  for  emancipation,  all  of  whom  were  charged 
with  divers  villainous  frauds  and  ill-practices.  They  appealed  suspen- 
eively  from  the  judgment  annulling  the  decree  of  emancipation. 

A  week  after  that  decree  had  been  rendered,  this  suit  was  filed.  It 
is  based  of  course  upon  the  idea  that  that  decree  would  be  maintained. 
All  the  proceedings  in  it  were  had  while  that  appeal  was  pending  in  this 
court.  The  judgment  was  rendered  in  July  1875  in  favour  of  the  plain- 
tiff, and  the  appeal  in  the  other  case  was  still  pending.  That  appeal 
was  finally  heard  in  1876,  and  the  judgment  of  the  lower  court  was 
reversed.    Dupr^  v.  Dupr^,  28  Annual,  418. 

That  ends  the  matter  now,  as  it  ought  to  have  ended  it  then.  That 
decree,  rendered  in  a  suit  to  which  Soye  was  a  party,  and  liaving  for  its 
object  the  invalidation  of  his  mortgage,  adjudicated  the  matter  in  dis- 
pute— determined  finally  the  legality  of  the  decree  of  emancipation,  and 
adjudged  that  she  was  competent  to  do  those  acts,  the  undoing  of  which 
is  the  object  of  this  suit. 

But  were  it  otherwise,  she  is  utterly  without  cause  of  complaint. 
The  debt  which  Soye  holds  is  the  debt  of  her  father,  and  has  been  kept 
alive.  She  accepted  his  succession  unconditionally,  or  if  it  be  assumed 
she  was  unrelieved  of  the  disability  of  minority,  the  law  accepted  it  for 
her  with  benefit  of  inventory.  She  has  np  right  to  any  portion  of  the 
land  until  the  debt  is  paid,  for  it  is  not  pretended  that  the  succession 
ever  had  any  funds  that  might  have  discharged  the  debt.  The  sale  to 
the  brother  by  all  the  other  heirs  was  manifestly  a  family  arrangement 
by  which  it  was  hoped  their  father's  debt  would  be  paid,  and  some  sur- 
plus created  for  the  heirs.  The  plaintiff  seeks  to  avoid  paying  her  share 
of  the  debt,  and  yet  to  take  her  share  of  the  property. 
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The  Diviae  oommand  to  honour  thy  father  and  tbj  mother  is  but  tfe 
echo  of  a  seatiment  that  nature  has  planted  deep  in  the  human  heut, 
and  the  laws  of  all  countries,  dealing  with  men's  acts  and  jet  enloicug 
that  sentiment,  prohibit  the  child  from  taking  the  father's  propeity 
unless  he  pays  the  father's  debts. 

The  judgment  of  the  lower  court  is  avoided  and  reversed,  aod  it ii 
now  ordered  and  decreed  that  there  be  judgment  in  favour  of  tiift 
defendants,  and  that  they  recover  of  the  plidntiff  their  oostB  in  tk 
lower  court,  and  the  costs  of  appeal. 


No.  7170. 

31    453 

.£L1£1?         Chas.  E.  Alter  vs.  Joseph  O'Brien.    Francis  Johnson,  Third  Offosssl 
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50  336  j^n  appeal  will  He  from  a  j  a  dement  on  an  intervention  on  third  opposition  fki&* 

inflrless  than  the  appealable  amount,  when  the  demand  of  the  plaiatiff^ffit 
an  appealable  amount. 
The  funeral  expenses  of  a  debtor,  or  of  his  wife  and  children,  operate  u  a  prftj- 
leire  on  the  real  estate  of  the  oommunitr.  when  there  is  no  other  source  frr« 
which  those  expenses  can  be  paid,  and  this  privileire  ranks  any  mortise » 
such  real  estate. 
When  a  mortiira^re  creditor  proceeds  in  a  court  of  ordinary  jurisdiction  to  eafoiee 
his  mortffa«e  on  property  owned  by  the  community  which  had  existed  betiwi 
the  debtor  and  his  deceased  wife,  a  creditor  with  a  privilecre  on  the  moitgved 
property  on  account  of  the  funeral  expenses  of  the  deceased  wife  is  eiiiitl«ti » 
come  in  and  claim  his  Hen  on  the  proceeds  of  the  property,  and  a  pepre&«iJi- 
tive  of  the  succession  of  the  wife  is  not  a  necessary  party  to  the  proceeding. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans,   ifcgfrt, 

Geo,  L.  Bright  for  plaintiff  and  appellant. 
James  Timony  for  opponent  and  appellee. 

On  Motion  to  Dismiss. 

Mark,  J.  Alter,  mortgagee,  obtained  an  order  of  seizure  and  nJe 
against  O'Brien,  the  mortgagor;  and  the  mortgaged  property  was  adjudi- 
cated to  him  for  38000.  Johnson  took  a  rule  on  Alter  and  thesheril!;ia 
tho  nature  of  a  third  opposition,  claiming  out  of  the  price  of  the  sail 
3350.  There  was  judgment  in  his  favor  for  8131;  and  Alter  appealed. 
Johnson  moves  to  dismiss  the  appeal,  on  the  ground  that  theamouBtfa 
controversy  is  not  sufficient  to  give  this  court  jurisdiction. 

In  Pioard  &  Weil  vs.  Wade,  we  reviewed  the  jurisprudence  pertiwBt 
to  this  question,  and  held  that  it  was  established,  beyond  controverBT, 
"that  an  appeal  will  lie  from  a  judgment  on  an  intervention  or  third 
oppostion  claiming  less  than  the  appealable  amount,  where  thedema»l 
of  plaintifT  is  for  an  appealable  amount'*    30  An.  625. 

The  motion  to  dismiss  is  overruled. 
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On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

DbBlanc,  J.  From  the  7th  of  September  to  the  10th  of  October, 
1877,  Mrs.  O'Brien  and  two  of  her  children  died,  and — after  their  death — 
Charles  E.  Alter  caused  to  be  seized  and  sold,  and — at  the  sale — pur- 
chased, for  less  than  the  claim  which  he  had  against  defendant,  the  real 
estate  morteraged  by  the  latter  to  secure  said  claim. 

Mrs.  O'Brien  left  nothing,  and  the  property  thus  mortgaged  and  sold 
belonged  to  the  community  which  existed  between  her  and  her  surviv- 
ing husband.  He  and  that  community  are  insolvent,  and  Francis  John- 
son— an  undertaker-^  claims  to  be  paid  by  preference,  and  out  of  the 
proceeds  of  the  sale  to  Alter,  the  expenses  incurred  for  the  burial  of 
Mrs.  O'Brien  and  her  children. 

The  district  court  maintained  Johnson's  opposition,  but  for  exclu- 
sively the  ai^ount  which  he  claims  for  the  burial  of  the  deceased  wife. 
From  that  decree  Alter  appealed,  and — la  answer  to  his  appeal — Johnson 
prays  that  the  decree  be  amended,  by  allowing  the  whole  of  the  account 
on  which  he  based  his  third  opposition. 

Johnson's  account  is  correct  and  due — this  is  admitted.  His  de- 
mand is  resisted  on  the  grounds : 

1.  That  Mrs.  O'Brien's  succession  owns  no  property,  this  is  true  ; 
that — when  the  mortgage  was  given  to  Alter,  she — as  partner  in  com- 
munity— had  no  interest  in  the  estate  subject  to  that  mortgage— as  to 
this  we  express  no  opinion — ^and  that  her  interest  in  the  community  was 
and  still  is  subordinate  to  its  debts—as  a  general  rule,  this  is  indis- 
putable. 

2.  That,  in  as  much  as  the  proceeds  of  the  sale  are  insufficient  to 
satisfy  Alter's  mortgage,  there  is  no  money  which  can  be  transferred  to 
the  probate  court  for  distribution,  and — if  there  was — alone  the  repre- 
sentative of  Mrs.  O'Brien's  succession  would  be  entitled  to  claim  it. 

To  sustain  one  of  his  positions,  plaintiffs  counsel  relies  on  our  de- 
dmon  in  Gaily  vs.  Bowling,  in  which  we  held — in  substance— that  the 
curator  of  a  succession,  who  does  not  allege  the  existence  of  debts  prim- 
ing the  vendor's  mortgage,  is  not  entitled  to  the  proceeds  of  the  mort- 
^ag^ed  property  realized  under  an  order  of  seizure  and  sale  obtained  by, 
and  executed  at  the  instance  of  the  mortgagee.  Here,  instead  of  a  curator 
claiming  against  a  privileged  creditor,  without  alleging  the  existence  of 
any  debt  superior  in  rank  to  that  of  the  creditor — we  have  an  under- 
taker who  asserts  that  his  privilege  outranks  the  mortgage  of  the  adju- 
dicatee  of  the  only  property  which  belonged  to  an  insolvent  community 
and  insolvent  spouses.  We  adhere  to  the  opinion  expressed  in  Gaily  vs. 
I>owiing,  but  we  do  not  consider  it  applicable  to  this  case. 


^ 
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Does  Johnson's  claim  for  funeral  expenses  rank  that  of  Alter,  tb» 
mortgagee  ? 

The  Code  expressly  provides  that  privilege  is  a  right,  which  the  oiten 
of  a  debt  gives  to  a  creditor,  and  which  entitles  him  to  be  preferred  bi- 
fore  other  creditors,  even  those  who  have  mortgages. — C.  C  3186  (3153). 
Funeral  charges  are  secured  by  a  privilege  which  extends  alike  to  moTft- 
bles  and  immovables.  C.  C.  3252  (3219.)  Though  the  lessor's  right  oq 
the  movables  found  on  the  place  leased,  is  of  a  highernatarethaDik 
mere  privilege — C.  C.  3218 — (3185) — that  extraordinary  right  yields  to  tke 
privilege  for  the  funeral  expenses  of  the  debtor  and  of  his  family,  wbm 
there  is  no  other  source  from  which  they  can  be  paid.  C.  C.  3257 
(3224). 

This  is  just:  were  it  not  for  the  privilege  which  the  law  allows  to 
those  who  dig  the  grave,  furnish  the  coffin  and  drive  the  hearse,  manji 
lifeless  frame,  deprived  of  sepulture,  would  rot  in  unnoted  or  forsaken 
homes.  Were  it  not  for  that  privilege,  when  Death  enters  a  city  and 
knocks  at  every  door — watchful  and  indefatigable  as  it  is.  Charity  would 
inevitably  be  unequal  to  the  increased  task  which — otherwise— would 
be  imposed  upon  it. 

In  whomsoever  may  be  the  title  to  the  property,  whether  in  the  hi* 
band  or  the  community,  howsoever  encumbered  it  may  be,  the  pro<?Mds 
of  the  sale  of  the  property  can — under  no  circumstances — ^be  applied  to 
the  satisfaction  of  a  conventional  mortgage,  to  the  exclusion  of  tte 
funeral  expenses  incurred,  not  only  for  the  debtor,  but  for  his  famflj, 
when — in  the  language  of  the  Code — there  is  no  other  source  from  whidi 
they  can  be  paid. 

"Ce  privilege" — according  to  the  most  eminent  of  the  French  com- 
mentators—*•  a  eteintroduit :  1.  dans  l'inter§t  des  moeurs  publiques.qc 
auraient  ^t6  blesses  si  le  corps  d'un  homme  insolvable  fut  reste  sans  se- 
pulture ;  2.  dans  I'int^ret  de  la  salubrity  publique,  qui  eut  et^  oompromise 
si  le  corps  n'eut  pas  et6  enseveli.  *  «  *  Les  motifs  qui  ont  fiit  ad- 
mettre  ce  privilege,  Tlnteret  de  la  d^cenoe  et  de  la  salubrite  publiqoa, 
existent,  soit  qu'il  s'agisse  de  Tensevelissement  de  debiteur,  de  ses  «b- 
fants  et  proches  parents." 

Troplong,  Privileges  et  Hypoth^ques,  vol.  1,  No.  132. 

Paul  Pont,  Privileges  et  Hypotheques,  vol.  1,  p.  47, 

Mourlon,  Examen  du  C.  N.  vol.  3,  p.  502. 

Gilbert,  Codes  Annotes,  p.  912. 

The  objection  that  the  funds  retained  by  the  sheriff  under  tbe  order 
granted  on  the  third  opposition,  can  be  paid  but  to  therepresentatlTerf 
Mrs.  O'Brien's  succession,  which  is  not  represented  in  this  suit,  is  n<« 
tenable.  As  between  Johnson  and  Alter — ^two  of  the  creditors  (A  «a 
Insolvent  community — the  right  of  preference  claimed  by  the  former 
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Alter  ye.  O'Brien. 

properly  passed  upon  and  determined  in  the  jurisdiction  wherein  the 
latter  proceeded  to  enforce  his  mortgage. 

At  the  death  of  Mrs.  O'Brien,  she  and  her  husband  owned  no  sepa- 
rate estate,  and  the  whole  of  the  property  belonging  to  the  community 
whioh  heretofore  existed  between  them,  was  insufficient  to  satisfy 
Its  liabilities.  The  common  property  was  sold,  purchased  by  Alter,. 
and — less  a  fraction — he  kept,  as  a  creditor,  the  proceeds  of  that  sale. 
There  never  was  in  the  succession  of  Mrs.  O'Brien,  there  no  longer  is  in 
or  of  the  community  a  single  right  or  effect  upon  which  to  administer. 
Johnson  alone  is  entitled  to  a  sum  which  was  claimed  by  him,  which  was 
doe  and  allowed  to  him — to  which  no  succession  is  entitled,  which  was 
not  allowed  to,  and  is  neither  claimed  by  or  for  any  succession,  and  that 
sum  retained  to  satisfy  his  demand,  can  be  paid  but  to  him. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  amended,  and  ,that  Francis  Johnson  recover — out  of 
the  proceeds  of  the  sale  from  the  sheriff  to  Charles  £.  Alter,  and  in 
preference  to  the  latter,  the  sum  of  three  hundred  twelve  dollars  and 
fifty  cents :  the  costs  of  the  appeal  to  be  paid  by  Alter — and,  as  thus 
amended,  the  judgment  of  the  lower  court  is  affirmed. 


Dissenting  Opinion. 

Manning,  C.  J.  The  interest  of  a  wife  in  the  community  property, 
as  owner,  begins  only  after  all  the  debts  of  the  community  are  paid.  If 
the  community  is  insolvent,  the  wife  has  no  succession  quoad  the  com- 
munity property.  Neither  the  wife  nor  her  heirs,  she  being  dead,  have 
any  but  a  contingent  and  eveutual  interest  in  the  community,  and  until 
the  final  discharge  of  the  debts  for  which  the  community  is  liable,  it 
cannot  be  known  whether  this  contingent  interest  will  ever  become  an 
absolute  right.  Hawley  v.  Crescent  City  Bank,  26  Annual,  230,  and  au- 
thorities there  reviewed.    Gaily  v.  Dowling,  30  Annual,  323. 

The  husband,  O'Brien,  had  mortgaged  this  property  during  the  ex- 
istence of  the  community.  The  mortgage  debt  was  not  wholly  satisfied 
by  its  sale.  There  was  therefore  no  residuum,  and  the  wife,  having  no 
separate  property,  had  no  succession  to  be  affected  by  privileges  of  any 
kind. 

The  undertaker's  claim  for  the  funeral  expenses  of  herself,  and  her 
children,  is  a  sacred  debt,  enforceable  against  the  surviving  husband  and 
father,  but  there  is  no  succession  property  upon  which  it  can  operate. 
The  relation  of  the  husband  to  the  community  property  differs  in  many 
respects  from  that  of  the  wife.  He  is  its  head  and  master.  He  can 
mortgage  and  alienate  it.  Upon  his  death,  the  community  being  insolv- 
ent, it  is  treated  as  bis  succession,  and  the  privileges  established  by  law 
^eet  upon  it,  and  will  be  recognised. 
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But  were  it  otherwise,  how  can  a  privileged  creditor  of  the  life's 
successioQ  proceed  in  his  own  name  against  a  fund  that  ^las  oenr 
brought  into  her  succession,  and  subject  it  to  the  payment  of  hscluB? 
According  to  the  Opponent's  theory,  his  claim  is  against  her  Bnoeesaiflo, 
and  therefore  he  must  prefer  it  against  the  representative  of  that  ssd- 
cession.  The  mortgage  creditor  of  -the  husband  is  oertainlj  not  tfaii 
representative. 

The  only  foundation,  upon  which  the  claim  can  rest  as  a  priTilege^ii 
the  fact  that  the  property  sold  was  in  whole  or  in  part  sucoessioD  prop- 
erty of  the  wife.  It  is  only  as  a  privilege  that  it  can  rank  a  mortgieeL 
When  the  Code  assigns  priority  of  rank  to  funeral  expenses  upon  sa^ 
cession  property  over  certain  other  claims,  it  necessarily  means  the  fu- 
neral expenses  of  the  owner  of  the  property.  If  this  property  bekop 
to  the  succession  of  the  wife,  Alter  is  not  administering  it,  and  ^oolj 
person  who  could  claim  of  him  that  part  of  the  fund  which  bdongi  to 
her  succession,  would  be  its  representative,  who  would  have  to  distribute 
it  under  the  orders  of  the  probate  court. 

I  think  the  Opposition  should  be  dismissed. 

Rehearing  refused.  . 
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Succession  of  Frances  E.  Law,  Wife  of  Abchibald  W.  Beasd. 

Where  a  testator  bequeaths  all  his  property  to  his  lefrat^e.but  qualifleBthedispoi- 
tion  by  addiiifr  that  the  property  is  "to  be  used.enjoyed.  and  occupied.'*  dnriar 
the  natural  life  of  the  lecratee.  nothlnsr  is  devised  but  the  usufruct  of  tbepro^ 
erty. 

.e&tamentary  disposition  which  ffives  the  usufruct  of  certain  movables  sad  m* 
movables  to  one  person  who  is  charf^ed  with  their  preservation  and  the  fall 
property  of  the  same,  after  the  usufruct's  death,  to  another  person,  and  inc«« 
of  the  latter's  death  f^ives  the  property  to  still  another  person,  is  a  valid  dis- 
position.   It  does  not  involve  a  prohibited  substitution. 

A  PPEAL  from  the  Parish  Court  of  Red  River  parish.    BroughUm^l 

Egan  &  Oqden^  Jo8.  H,  Pl&rson,  and  James  F,  Pierson  for  hers  d 
F.  E.  Law,  appellees. 

X.  B,  Watkina  for  A.  W.  Beard,  appellant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Frances  E.  Law  died  in  August  1870«  leaving  s  M 
will,  the  most  important  clause  of  which  reads  as  follows : 

"After  all  my  just  debts  are  paid,  I  give  and  hequeaOi vnio wi 
beloved  husband^  Archibald  Welles  Beard,  all  my  property  of  every  Hid 
and  descriptiorij  consisting  of  lands,  stock,  household  and  kitchen  funir 
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tare,  farming  toote,  etc.,  to  be  uged,  enjoyed  and  occupied  by  my  said  hus- 
band during  his  natural  life ;  and  at  his  death,  the  half  of  my  prop- 
erty or  money ^  to  go  to  Francis  Henry  Beard  and  Charles  Porter  Beard, 
children  of  WUiiam  L.  Beard  and  Mary  Ann  Law.  and  the  other  half  to 
go  to  the  children  of  Mary  Ann  Law  and  William  L.  Beard ;  and  in  case 
of  the  death  of  Francis  Henry  Beard,  his  part  of  the  property  to  go  to 
Charles  Porter  Beard;  and  in  case  of  the  death  of  Charles  Porter 
Beard,  bis  part  to  go  to  Francis  Henry  Beard  ;  and  in  case  of  the  death 
of  both,  then  their  Iwlf  of  tbe  property  to  go  to  the  children  of  Mary 
Ann  Law,  wife  of  William  L.  Beard." 

This  will  was  probated  a  few  days  after  the  death  of  the  testatrix, 
and— more  than  six  years  after— A.  W.  Beard,  the  surviving  husband, 
alleging  that  he  was,  under  said  will,  the  instituted  heir  and  universal 
legatee  of  his  wife,  applied  to  the  probate  court  to  be  placed—as  such — 
in  possession  of  all  that  composed  her  succession. 

A  curator  was  appointed  to  represent  the  absent  heirs  of  Mrs. 
Beard.  He  filed  an  answer  containing  several  admissions  favorable  to 
the  applicant,  and — these  admissions  made — denied,  in  general  terms, 
the  validity  and  legality  of  the  last  will  of  Frances  E.  Law. 

The  lower  court  recognized  A.  W.  Beard  as  the  instituted  heir  and 
universal  legatee,  of  his  deceased  wife,  and  ordered  that — as  si^ch — ^he 
be  put  in  possession  of  the  property  left  by  her,  and  discharged  as  the 
executor  of  her  will. 

Frances  E.  Law  died  without  descendants  or  ascendants,  and  her 
legal  heirs  are  a  surviving  sister  and  the  children  of  two  deceased 
brothers.  Those  children,  who — in  the  lower  court — were  represented 
by  a  curator,  have  alone  and  through  counsel  of  their  own  choice, 
applied  for  and  obtained  an  appeal  from  the  decree  already  mentioned, 
and  contend: 

1.  That,  if  legal  and  valid  in  substance  and  in  form,  the  last  will  of 
Frances  E.  Law  does  not  constitute  A.  W.  Beard  the  instituted  heir  and 
universal  legatee  of  said  deceased  ;  but, 

2.  That  the  will  referred  to  contains  prohibited  substitutions  and 
Met  commissa,  and  is  absolutely  void. 

Is  there — in  the  clause  of  the  testament  which  we  have  transcribed 
—a  disposition  b^  which  any  donee,  heir  or  legatee,  is  charged  to  pre- 
serve for  or  return — the  sense  of  the  1520th  article  of  our  Code — any 
thmg  to  any  third  person?  The  testatrix  gave  to  her  husband  the 
whole  of  her  property,  but  was  it— as  he  contends— in  full  ownership? 
Her  bequest  is  qualified  by  her  own  expressions,  and  that  qualification, 
written  by  herself,  is  "  that  the  property  designated  by  her  was  given  to 
her  husband  to  be  used,  enjoyed  and  occupied  by  her  husband  during  his 
natural  life"    There  can  be  no  doubt  that — so  far  as  he  is  concerned — 
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that  daose  established,  in  his  fovor,  but  the  usufroct  which,  by  atoti- 
mentary  disposition,  may  be  established  on  any  description  of  emia, 
movable  or  immoTable,  corporeal  or  incorporeal ;  nothing  BMrn^iutt^ 
less.  ' 

G.  C.  540  (532),  541  (533),  1522  (1509). 

Unless  othelrwise  provided,  the  right  of  ustifraet  expires— ondaoii 
laws—at  the  death  of  the  usufructuary.  C.  G.  606  (601).  In  tbiiafle, 
its  duration  is  fixed  by  a  clause  of  the  testament :  the  use,  enjoyant 
and  occupancy  of  the  property,  according  to  the  terms  of  said  du9e» 
are  to  last  during  the  life  of  the  husband,  and-nluring  that  peikd-be 
is  necessarily  bound  to  preserve  for  the  owners,  whomsoever  tiieyiDiy 
be,  heirs  or  legatees,  the  property  subject  to  his  usufruct 

If  too  strictly  construed,  and  construed  without  regard  to  tfaepn- 
visions  of  the  Gode,  which  authorize  testamentary  dispositions  in  wtwi 
as  in  the  case  of  a  legacy  of  the  usufruct  to  one,  the  naked  propenytt 
another,  the  obligation  to  preserve  for  a  third  party  is  imposed  bvtk 
terms  of  the  will  and  the  law,  the  1520th  article  of  the  Code  wouMut 
merely  be  inconsistent  with  those  provisions,  but  in  any  and  evefToie 
of  that  description,  would  invariably  nullify  the  right,  whatewrit 
might  be,  bequeathed  and  acquired  under  the  recited  drcnnntaiKa. 
G.  G.  1522  (1509). 

"II  resulte,  en  effet,  des  textes — says  Mourlon — qu'un  legataww 
donataire  peut  ^tre  tre$  valablement  charge  de  conserver  les  blcadai 
on  le  gratlfie,  et  de  les  rendre  k  un  tiers  d^ign<$." 

Mourlon,  vol.  2,  p.  471.    C.  C.  540  (532) ;  1698  (1691). 

Gonsidering— ^as  we  do— that  the  legacy  to  A.  W.  Beard  is  pWf 
that  of  a  right  of  usufruct,  the  fact  that — as  usufructuary— he  is  boiad 
to  preserve  for,  and  that  his  own  heirs  may  have  to  return  to  otheistlii 
property  comprised  in  the  legacy  of  the  usufruct,  does  not  constit* 
a  prohibited  substitution,  and  cannot  alone  affect  the  validity  of  ^ 
disposition. 

"The  condition  which — in  the  intention  of  the  testator— does W 
suspend  the  execution  of  the  disposition,  does  not  hinder  the  institeted 
heir  or  legatee  from  having  a  right  acquired  and  transmissible  to  )i» 
heirs,"  from  the  death  of  the  testator.    R.  C.  G.  1699  (1692). 

Up  to  the  death  of  A.  W.  Beard,  no  heir,  donee  or  legatee  is  <te?» 
— in  the  sense  of  article  1520  of  the  G.  G.  to  preserve  for  or  retain  tfj 
thing  to  third  parties.  At  his  death  and  in  the  words  of  thetestanA 
the  half  of  the  property  or  money  belonging  to  his  wife,  wb«  to^* 
"  Francis  Henry  Beard  and  Gharles  Porter  Beard,  children  of  Wil&* 
L.  Beard  and  Mary  Ann  Law,  and  the  other  half  to  go  to  the  chiidma 
Mary  Ann  Law  and  William  L.  Beard ;  and  in  case  of  the  deatb  d 
Francis  Henry  Baard  his  part  of  the  property  to  go  to  Gharles  FoiW 
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Beard ;  and  in  case  of  the  death  of  Charles  Porter  Beard  hie  part  to  go- 
to  Francis  Henry  Beard ;  and  in  case  of  the  death  of  both  these,  their 
half  of  the  property  to  go  to  the  children  of  Mary  Ann  Law,  wife  of 
William  L.  Beard." 

That  Mrs.  Frances  E.  Law  intended  to  Institute,  and — ^at  least — did 
attempt  to  designate  those  she  intended  to  institute  as  the  legatees  of 
her  estate,  and  of  the  usufruct  of  that  estate,  is  undeniable.  She  gave 
to  her  husband  the  usufruct  of  the  whole  of  her  property,  during  his 
natural  life ;  and — ^Immediately  after  she  had  written  the  clause  embrac- 
iqg  that  legacy — she  wrote :  "  at  the  death  of  my  husband,  the  half  of 
my  property  and  money  to  go  to  Francis  Henry  and  Charles  Porter 
Beard,  and  the  other  half  to  go  to  the  children  of  Mary  Ann  Law  and 
WUliam  L.  Beard." 

"Sans  doute — said  Marcad^ — 11  n'y  a  pas  de  termes  sacramentels 
exiges  pour  cr^r  une  substitution,  et  11  importo  pen  de  quels  mots  on 
s'ast  serri  si  la  chose  y  est ;  mals  il  faut  que  oette  chose  y  soit  oertalne- 
ment,  ^Tidemment,  et  s'il  y  avait  ambiguity,  doute,  et  qu'une  clause  put 
8*eatendre  et  dans  le  sens  d'une  substitution  et  dans  un  autre  sens,  ce 
serait  a  ce  dernier  qu'il  faudrait  s'en  tenlr." 
Marcadt^,  vol.  8,  p.  376. 

The  light  of  that  rule  dispels  the  thin  obscurity  which  rests  on  the 
daose  which  we  are  called  upon  to  construe.  We  admit  that  the  words 
used  by  the  testatrix  do  not  describe  and  convey — as  fully  as  she  could 
have  described  and  conveyed  them — her  wishes  and  her  intentions ;  but 
—from  those  words — only  one  inference  can  be  drawn,  and  it  is  that — 
ai  the  death  of  the  testatrix— her  estate  would  pass  to  her  preferred  lega- 
tees, Francis  Henry  and  Charles  Porter  Beard,  and  the  children  of  Mary 
Ann  Law  and  William  L.  Beard,  subject  to  the  usufruct  bequeathed  to 
her  husband. 

Mrs.  Frances  E.  Law  instituted  several  heirs :  to  one — her  husband 
--she  gave  the  usufruct;  to  the  others,  the  ownership  of  her  entire 
estate :  that  ownership  vested  in  the  latter  at  the  death  of  the  testatrix, 
and  at  the  death  of  her  husband,  which — in  the  will — stands  for  the 
date  when  the  established  usufruct  Is  to  expire — the  possession  of  the 
property  composing  the  estate  shall  pass  to  those  to  whom  it  was  given 
in  fall  ownership. 

The  prohibited  substitution,  says  Mourlon,  comprises  two  distinct 
dispositions — one  to  which  is  attached  a  resolutory  condition — the  other 
to  which  is  attached  a  suspensive  one.  The  fiduciary  acquires  on  the 
estate  entrusted  to  his  care  a  right  of  ownership,  but  not  an  irrevocable 
one :  that  right  is  subject  to  the  resolutory  condition  that  the  party  for 
whom  the  estate  is  to  be  preserved  and  to  whom  it  is  to  be  returned 
shall  survive  the  fiduciary.    That  condition  which — as  to  the  fiduciary — 
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is  resolutory,  suspends  —  as  to  the  beneficiary  who  is  in  the  aeooad 
degree — a  conditional  right. 

"Void,  dha  lore,  les  caracteres  de  la  substitution  prohibee:  1- 
charge  de  conserver  Jusqu'&  la  mort  du  greve ;  2 — obligati<md£rtnini 
cette  ^poque,  k  I'appele,  s'il  est  alors  capable  de  receyoir.  Tonte  (fispo- 
sition  qui  renferme  oes  ^i^ments  est  nuUe ;  en  V absence  deVundteax,^ 
est  valable." 

Mourlon,  Examen  du  C.  N.  p.  468,  472. 

In  this  case,  the  husband— as  usufructuary — was  charged,  as  sod 
and  in  no  other  capacity,  and  charged  as  well  by  the  law  as  by  thetesa- 
mentary  disposition,  to  preserve,  until  his  death,  those  of  the  effeeti 
subject  to  his  usufruct,  which  he  could  enjoy  vrithout  changing  tkar 
substance;  but  neither  under  the  will  or  the  law,  was  he  or  oookibi 
have  been  charged  to  transmit  to  any  one  and  at  his  death,  the  limited 
right  which — by  his  death — is  to  be  blotted  out  of  existence.  "Commait 
— as  remarked  by  Marcad6 — cette  mort  ferait  elle  passer  a  telle  oateSe 
personne  le  bien  qu*elle  ac^antit?  II  n*y  a  done  pas  de  eabetitatiii 
possible  pour  I'usufruct." 

Marcade,  Explication  du  C.  N.  p.  382. 

The  assailed  clause  of  Mrs.  Beard's  will  has  none  of  the  chsnetS' 
istics  indicated  by  Mourlon  as  constituting  the  prohibited  sabstitatica: 
neither  the  usufructuary,  nor  any  heir,  donee  or  legatee  named  by  be, 
did — under  that  will — acquire  &ny  eventual  right  or  rei?ocaW«  title, whkfe 
Was  to  be  preserved  for,  and,  at  their  death,  returned  to  any  other,  h 
case  of  death  of  her  preferred  legatees,  what  the  testatrix  described  • 
their  part  of  her  property,  was  to  be  taken  by  other  parties  desiguatrf 
in  the  will,  and — as  we  have  already  inferred — taken  at  her  death.  Seek 
a  disposition  is  expressly  authorized  by  the  Code. 

C.  C.  1521  (1508). 

In  "  Succession  of  Dudoslange,"  this  court  said :  "  it  is  true  that  tte 
testator  does  not  expressly  mention  that  he  actually  bequeaths  to  his 
natural  children  the  real  property  of  which  he  gives  the  enjoyiwuttB 
their  mother  during  her  lifetime,  but  that  such  was  his  Inteotic* 
appears  to  us  to  be  fairly  deduclble  from  the  declaration  that  the  vhde 
property  shall  goto  them,  or  their  representatives  aftt^r  her  death." 

"  It  is  sometimes  difficult  to  ascertain  the  true  character  of  disi«* 
tions  of  this  sort ;  but  in  cases  of  doubt,  it  should  always  be  preeanw 
that  the  testator  intended  to  do  that  which  was  lawful,  rather  than  tfatf 
which  is  prohibited  by  law.  It  Is  on  this  principle  that  this  court,  m* 
the  tribunals  in  France,  have  held  that — unless  a  clause  in  a  will  ^vxff^ 
a  manifest  substitution,  and  can  be  understood  in  no  other  maDoer.t 
will  be  sustained.'' 

4  R  R.  412 ;  7  M.  N.  S,  417  ;  4  L.  504. 
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"  The  usufructuary  can  maintaiD  against  the  owner  and  third  persons 
all  actions  which  may  be  necessary  to  insure  the  possession,  enjoyment 
aod  preservation  of  his  rights."  C.  C.  556  (549).  Here,  at  the  death  of  tes- 
tatrix, her  husband  was,  and — since  her  death — has  continued  to  be  in  the 
QDdlsturbed  possession  of  the  property  subject  to  his  universal  usufruct, 
and  it  is  evident  that  the  only  object  of  his  action  was  to  be  recognized 
as  the  sole  heir  of  his  deceased  wife,  and  to  be  discharged  as  the  execu- 
tor of  her  will.  He  is  but  the  universal  usufructuary  of  the  estate  of 
the  testatrix,  and — as  the  latter's  legatees  are  not  parties  to  this  action 
— Jie  can  not  be  dlschai^ed  as  executor. 

These  views  dispense  us  from  discussing  the  exception  of  prescrip- 
tion and  res  judicata  filed  by  plaintiff. 

We  conclude : 

1.  That  the  last  will  of  Frances  £.  Law  contains  no  prohibited 
substitution. 

2.  That — ^by  her  will — her  husband,  Archibald  W.  Beard  was  insti- 
tated  as  the  universal  legatee  of  the  usufruct  of  her  estate. 

3.  That  the  universal  legatees  of  her  estate,  in  full  ownership,  are 
Francis  Henry  Beard  and  Charles  Porter  Beard,  and  the  children  of 
Mary  Ann  Law  and  William  L.  Beard,  in  the  proportions  mentioned  in 
the  will  of  said  testatrix. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgitoent 
appealed  from  is  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  Archibald  Wells 
Beard  is  recognized  as  the  legatee  of  the  universal  usufruct  of  the  estate 
of  Frances  R  Law,  his  deceased  wife,  and — this  recognition  excepted — 
his  demands  are  rejected  at  his  costs  in  both  courts. 


On  Application  for  Beheabino. 

White,  J.  In  this  case  it  is  urged  that  the  construction  placed  by 
ns  on  the  will  of  the  deceased  is  an  addition  to  its  terms,  and,  therefore, 
practically  maliiing  a  will.  The  meaning  we  have  given  to  the  words 
"to  go  to,"  in  the  opinion  by  us  expressed,  is  exactly  that  hitherto  long 
since  attached  by  this  court  to  similar  words  in  Succession  of  Duclos- 
lan^e,  4  B.  410 ;  and  Roy  vs.  Latrolas,  5  A.  553.  Even  if  we  thought  the 
views  expressed  in  these  cases  latitudinarian,  we  would  hesitate  long 
before  overthrowing  the  settled  jurisprudence  giving  an  interpretation 
to  certain  words  when  used  in  a  last  will. 

Behearing  refused. 
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No.  7233. 
Joseph  Mattmub  vs.  A.  Y.  Betket  et  al. 

Aq  endorsement  by  the  clerk  of  the  lower  court,  appearing  in  tbetrall»*rt;•to(»^ 
peal,  on  the  back  of  all  the  documentary  evidence  in  the  case-  exnjA  tbe  M4 
and  mortcraffe  "  filed  as  evidence  April,  istr."  is  a  sufficient  note  oltri^vt 
when  it  appears  that  the  note  and  mortffai^e  were  made  part  of  the  pcdiMi, 
and  that  the  jud«rment  is  on  the  note  with  full  recognition  of  the  mongace. 

Where  the  jud^e  below  makes  a  written  statement  of  the  oral  evidence  (dv».  it  ■ 
sufficient  for  him  to  declare  that  his  statement  contains  as  far  as  hencreeol- 
lect.  and  from  notes  of  counsel,  all  the  facts  in  the  case. 

Where  the  assessment,  insurance,  and  rental  of  the  property  in  dispute Bbortbc 
it  must  be  worth  over  $500.  this  court  will  have  jurisdiction. 

Where  property  has  been  sold  in  a  leffal  and  bona >?cfe  way  to  paythetax»dw« 
it  to  the  Btate,  and  the  State  becomes  the  purchaser,  and  subseqapntly  after 'i? 
time  for  its  redemption  has  passed  makes  a  valid  sale  of  it  to  athirdp^rwcill 
mort^affes  on  it  previous  to  the  tax  sale  in  favor  of  individuals  are  ^JtJ> 
guished,  and  no  previous  mortsra^e  creditor  can  disturb  the  title  orjHT««w« 
of  any  subsequent  purchaser  on  the  (fround  of  fraud  or  simulation  as betvNi 
him  and  any  previous  purohaser. 

The  vendee  of  the  purchaser  of  property  at  a  tax  sale  has  the  same  ri4?ht  to  reenvs 
a  title  to  the  property  from  the  Auditor,  after  the  time  for  redeem i&i:tiie[Tot> 
erty  has  elapsed,  as  the  purchaser  has. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightv.l 

Frank  D.  Chretien,  for  plaintiff  and  appellee. 
Alphonse  Canonge  for  Dufour,  defendant  and  appeUant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.    Appellee  moves  to  dismiss  this  appeal  on  two  gronB^ 

First— That  the  record  contains  no  note  of  evidence  statiog  tbe 
documentary  evidence  offered  on  the  trial ;  and  no  complete  stat^foeiit 
of  the  whole  of  the  facts  of  the  case. 

Second — That  this  court  is  without  jurisdiction,  raiicne  wafcn<f. 
the  demand  being  for  four  hundred  dollars,  with  recognition  of  iccit- 
gage  on  the  property  described. 

First. — All  the  documentary  evidence  in  the  record,  except  ti« 
mortgage  and  the  note,  is  marked  by  the  clerk,  "filed  as  evidence, 2Tth 
April,  1878,"  which  was  the  day  of  the  trial.  This  is  a  suffldent  noted 
evidence. 

The  note  and  the  mortgage  are  set  out  in  the  petition,  and  eadiis 
made  part  of  the  petition.  The  judgment  is  on  the  note,  for  the  amotit 
of  it,  with  interest,  with  recognition  of  plaintiiTs  rigiit  of  mortgage <» 
the  property  described.  Certainly  this  shows  conclusively  that  the  tot* 
and  mortgage  annexed  to,  filed  with,  and  made  part  of  the  petiticn, 
were  in  evidence,  and  were  considered  and  passed  upon  by  the  oonit 
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There  is  a  statement  of  facts  by  the  judge,  whioh  purports  to  give 
the  oral  testimony  taken  on  the  trial.  The  judge  says :  it  "  contains,  as 
far  as  I  recollect,  and  from  notes  from  counsel  for  plaintiff  and  defend- 
ant, all  the  facts  in  this  case."  We  think  this  is  sulBcient.  In  fact,  the 
complaint  of  appellee  is  that  the  documentary  evidence,  '*  which  ap- 
pears in  the  transcript,  is  not  mentioned,  although  *  *  *  it  forms 
the  foundation  of  the  whole  suit." 

Seoond. — The  note  «nd  mortgage  were  executed  by  Beynet,  one  of 
the  defendants.  The  mortgaged  property  was  purchased  at  tax  sale  in 
1876,  and  conveyed  to  one  Mrs.  Otto,  by  the  tax  collector.  She  sold 
the  property  to  Mandin,  another  one  of  the  defendants.  The  Auditor, 
after  the  expiration  of  the  legal  delay,  conveyed  the  property  to  Man- 
db;  and  Mandin,  by  public  act,  before  Ducatel,  notary,  conveyed  the 
property  to  Dufour  for  three  thousand  dollars. 

The  suit  was  brought  to  subject  this  property  to  the  mortgage 
executed  by  Beynet  on  the  ground  that  the  several  sales  by  the  tax  col- 
lector to  Mrs.  Otto,  by  Mrs.  Otto  to  Mandin,  by  the  Auditor  to  Mandin, 
and  by  Mandin  to  Dufour,  were  fraudulent,  and  without  consideration. 
The  prayer  is,  that  the  sale  and  title  to  Mandin  "  be  declared  simu- 
lated, collusive,  fraudulent,  illegal,  null  and  void  :  that  the  sale  to  and 
Utle  of  Dufour  be  declared  equally  null,  void,  simulated,  collusive  and 
fraudulent ;  and  that  Beynet  be  declared  and  recognized  as  the  true  and 
legal  owner  of  said  property." 

The  appeal  is  by  Dufour  ;  and  it  is  manifest  that  the  matter  in  con- 
troversy, so  far  as  he  is  concerned,  is  his  ownership  of  the  property. 
The  evidence  shows  that  it  was  assessed  for  taxation,  in  1874  and  1875, 
at  S5500:  that  it  is  insured  at  $800 ;  and  that  it  is  rented  for  $35  a  month. 
Beyond  question  the  value  in  dispute  is  far  above  $500 ;  and  the  juris- 
diction ratione  materice  is  complete. 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Mercts. 

In  1853,  duriog  the  existence  of  community  between  Beynet  and 
bis  wife,  since  deceased,  he  acquired  a  property  in  the  Third  District. 
In  1874  this  property  was  sold  by  the  sheriff  for  taxes.  It  was  after- 
ward redeemed  by  Beynet ;  and  on  the  same  day  he  mortgaged  his  un- 
divided half  of  it  to  Maumus  to  secure  a  note  for  $400,  at  one  year,  of 
flame  date,  fifteenth  October,  1874 ;  beiug  for  a  loan.  In  the  act  of 
mortgage  it  is  stated  that  there  was  a  general  mortgage  on  the  prop- 
erty in  favor  of  the  minor  daughter  of  Beynet,  for  whom  he  was  tutor, 
dating  from  twenty  fifth  September,  1869. 

On  the  twelfth  of  July,  1876,  the  property  was  acquired  by  the  State 
for  taxes  of  1874,  under  the  provisions  of  act  47,  of  1873,  section  9,  page 
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101;  and  on  the  twenty-ninth  of  July  the  State  tax  collector  Bolditio 
Mrs.  Otto,  in  the  name  and  behalf  of  the  State,  under  act  No.  165  d 
1874,  subject  to  the  right  of  the  owner  or  any  mortgage  or  judgsvet 
creditor  to  redeem,  for  the  sum  of  S192  11  taxes  due  the  State  for  lS7i 
and  1875,  and  costs  and  charges.  The  property  went  into  the  hudBoI 
Mrs.  Otto  free  from  mortgages  imposed  by  Beynet 

On  the  twenty-third  September,  1876,  Mrs.  Otto  sold  to  l[aD&, 
subject  to  the  same  right  of  redemption,  as  distinctly  declared  in  the 
title,  for  8348  44.  About  ten  months  after  the  sale  by  the  taxeolketor 
to  Mrs.  Otto,  four  months  after  the  expiration  of  the  term  for  rede&F^ 
tlon,  on  the  twenty-sixth  May,  1877,  the  Auditor  of  Public  Acoo«ni 
made  a  deed  in  the  name  of  the  State  to  Mandin  confirming  the  tiik; 
and  on  the  sixteenth  November,  1877,  Mandin  sold  and  coorejed  the 
property  to  Dufour  for  the  stated  price  of  $3100.  All  these  titl«si«n 
by  public  notarial  acts ;  and  they  were  recorded  on  the  daja  of  their 
respective  dates. 

In  February,  1878,  Maumus  brought  this  suit,  against  Beynet.  Mac- 
din,  and  Dufour,  to  recover  of  Beynet  the  amount  of  the  note  of  15th 
October,  1874,  and  interest :  to  have  the  sales  to  and  titles  of  Muds 
and  Dufour  declared  to  be  simulated,  fraudulent,  collusive,  illegal  asd 
void  ;  and  to  have  Beynet  recognized  as  the  true  and  lawful  ovner  of 
the  property. 

The  petition  charges,  among  other  things,  that  Beynet,  in  ord^to 
defraud  Maumus  and  to  destroy  his  right  of  mortgage,  permittrd  ti» 
property  to  be  sold  for  taxes  on  the  twelfth  of  July,  1876;  thattfct 
sale  by  Mrs.  Otto,  and  the  Auditor's  deed  to  Mandin  are  ille^siffiB* 
lated,  collusive,  and  fraudulent:  that  no  consideration  was  paidb; 
Mandin,  whose  name  was  merely  borrowed  :  that  the  property  in  ItT 
and  in  fact  is  that  of  Beynet,  who  furnished  the  money  to  Mandin,  hs 
son-in-law,  to  buy  it ;  and  that  the  title  was  made  in  the  name  of  Ifia- 
din,  in  order  to  deprive  petitioner  of  his  right  of  mortgage. 

That  the  sale  to  Dufour  is  null  and  of  no  existence  in  law  or  in  fact: 
that  the  same  is  fraudulent,  collusive  and  simulated  :  that  no  coDaden- 
tion  was  actually  paid  ;  and  that  the  name  of  Dufour  was  borrowed  ff-r 
the  purpose  **  of  still  more  deceiving  petitioner  and  thus  fraudukDttr 
deprive  him  of  his  legal,  just,  and  equitable  claim  against  tiie  prop- 
erty." 

The  judge  of  the  district  court  did  not  consider  the  badges  of  amo- 
lation  sufficient  to  justify  the  annulling  of  the  sales;  but  he  wasol 
opinion  that  the  right  to  a  valid  title  after  the  expiration  of  the  period 
for  redemption  was  personal  to  the  original  purchaser,  and  tbat  h^ 
assignee  did  not  enjoy  the  same  right.  He  accordingly  gave  jadgmett 
in  favor  of  Maumus,  against  Beynet,  for  the  amount  of  the.  note  acd 
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interest ;  and  ordered  that  plaintiffs  mortgage  be  recognized,  and  that 
the  property  be  seized  and  sold  in  satisfaction  of  the  judgment.  Du- 
four  alone  appealed. 

There  is  no  testimony  to  impeach  in  any  way  the  title  of  the  State, 
acquired  twelfth  July,  1870:  nor  tlie  sale  by  the  tax  collector  to  Mrs. 
Otto :  nor  the  sale  by  Mrs.  Otto  to  Mandin  :  nor  the  deed  by  the  Audit- 
or to  Mandin  ;  nor  the  sale  by  Mandin  to  Dufour. 

Mandin  toBtlQes  that  he  used  his  own  money  in  making  the  pur- 
chase: that  his  intention  was  to  make  his  father-in-law  Bey  net  a  present 
of  the  property,  if  he  ever  was  able  to  do  s^  :  that  he  intended  that  the 
debt  to  Maumus  should  be  paid  :  that  he  was  well  off  when  he  made  the 
purchase:  that  his  business  afterward  became  bad;  and  that  he  was 
obliged  to  sell  the  property  to  Dufour  in  payment  of  a  debt  of  83100^ 
which  he  owed  for  money  borrowed  some  time  before. 

There  were  no  relations  between  any  of  these  parties  and  Mrs.  Otto,. 
80  far  as  the  proof  goes.  Beynet  says  he  knew  nothing  of  the  sale,  did 
not  know,  never  heard  of  Mrs.  Otto  until  he  received  a  noto  from  her 
informing  him  of  her  purchase ;  and  if  he  remained  in  possession  that 
he  must  pay  the  rent. 

It  was  proven  that  Dufour  is  a  man  of  considerable  means,  owning 
several  pieces  of  valuable  real  estate,  and  owing  no  debts  ;  and  that  he 
rented  the  property  to  Beynet  at  $35  a  month.  Mandin  says  he  rented 
the  property  to  Beynet  before  the  sale  to  Dufour ;  but  that  he  paid  no 
regular  rent- 
Interest  is  credited  on  the  note  up  to  October,  1876  ;  and  again  for 
six  months  from  fifteenth  October,  1876.  Mandin  made  one,  perhaps 
both  these  payments  ;  but  he  says  Beynet  gave  him  the  money. 

On  the  sixteenth  of  October,  1876,  Beynet  insured  the  property  in 
his  name  for  $800 ;  and  at  the  expiration  of  the  year  the  insurance  was 
renewed,  it  does  not  appear  by  whose  order. 

There  is  no  proof  of  fraud  or  collusion  between  any  of  these  par- 
ties, except  so  far  as  it  may  be  deduced,  inferentially,  from  the  facts 
stated.  It  can  not  be  pretended  that  the  title  acquired  by  the  State 
was  either  fraudulent  or  simulated  :  nor  that  there  was  fraud  or  simula- 
tion in  the  title  acquired  by  Mrs.  Otto.  Nothing  indicates  fraud  or  col- 
lusion between  Mrs.  Otto  and  Mandin  ;  nor  between  the  Auditor  and 
Mandin :  nor  between  Mandin  and  Dufour.  Perhaps  Mrs.  Otto  had 
discovered  that  Beynet  owned  but  half  the  property  ;  and  that  it  was 
subject  to  the  general  mortgage  in  lavor  of  the  minor  :  and  it  was  not 
unreasonable  for  her  to  prefer  a  present  profit  of  ^156  33  on  an  in- 
restment  of  $192  11,  realized  in  less  than  sixty  days. 

If  the  sale  by  Mrs.  Otto  to  Mandin  were  void  for  any  cause,  this 
would  not  benefit  Maumus.    The  only  effect  would  be  that  the  prop- 
30  31 
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erty  would  still  belong  to  Mrs.  Otto.  The  title  of  the  State  was  superior 
to  the  mortgage  in  favor  of  Maumus ;  and  neither  Mrs.  Otto  nor  her 
property  acquired  from  the  State  was  liable  to  Maumus  for  the  debt 
due  him  by  Beynet.  If  the  sale  by  Mandin  to  Dufour  was  simulated 
or  void  for  any  cause,  the  only  effect  would  be  to  leave  the  property 
and  ownership  in  Mandin  ;  and  no  proof  in  this  record  charges  him  or 
his  property  with  liability  to  Maumus  for  the  debt  due  by  Beynet. 

No  inference  of  fraud  on  the  part  of  Beynet  can  be  deduced  from 
the  fact  that  two  years  after  the  mortgage  to  Maumus  the  property  was 
sold  for  taxes.  The  act  of  mortgage  shows  that  on  the  fourteenth  of 
September,  1874,  the  property  was  sold  by  the  sheriff  for  taxes,  and  ad- 
judicated to  Sittig  ;  and  that  Beynet  was  able  to  mortgage  it  to  Maumus 
only  because  on  the  fifteenth  October,  on  the  day  the  mortgage  was 
given,  Sittig,  by  act  before  the  same  notary,  as  Is  recited  in  the  mort- 
gage, transferred  the  property  to  Beynet. 

Counsel  for  plaintiff  maintains  that  the  title  conveyed  to  Mandin 
by  Mrs.  Otto  was  void  because  the  period  for  redemption  had  not  ex- 
pired ;  and  that  the  Auditor's  deed  to  Mandin  was  void,  because  the 
vendee  of  the  purchaser  at  a  tax  collector's  sale  can  not  demand  the 
Auditor's  confirmative  deed.  No  argument  is  needed  to  show  that  the 
purchaser  at  any  sale  may  validly  sell  such  right  as  he  has  acquired ; 
and  if  the  property  in  his  hands  is  subject  to  redemption  within  a  cer- 
tain time,  it  passes  to  the  vendee  subject  to  the  same  right  The  right 
of  redemption  existing  at  the  time  was  set  out  and  explained  fully  in 
the  conveyance  by  Mrs.  Otto  to  Mandin  ;  and  as  she  would  have  been 
entitled  to  demand  the  confirmative  deed  of  the  Auditor,  at  the  expi- 
ration of  six  months  after  the  recording  of  the  title  of  the  tax  collector 
to  her,  her  vendee  acquired  precisely  the  same  right  from  her. 

At  the  time  the  Insurance  was  effected  by  Beynet,  the  period  of  re- 
demption had  more  than  three  months  to  run ;  and  he  had  then  an  in- 
surable interest.  If  he  caused  the  insurance  to  be  renewed,  he  did  a 
very  idle  thing,  since  he  could  not  have  recovered  for  a  loss  occurring 
after  he  no  longer  had  any  interest  in  the  property.  The  renewal 
in  his  name  was  a  mere  nullity.  Of  course  Beynet  could  have  done 
nothing  by  which  the  title  of  Dufour  would  have  been  affected  or  im- 
paired. 

A  sale  may  be  attacked  as  simulated  by  the  creditors  of  the  seller; 
but  a  creditor  of  a  former  owner  can  not  attack  for  simulation,  a  title 
acquired  at  a  public  sale,  under  legal  process,  by  which  the  right  and 
title  of  the  former  owner  have  been  divested  and  have  vested  in  another. 
If  the  State  in  this  case  acquired  a  good  title,  of  which  there  is  no 
doubt  or  question,  Mrs.  Otto  acquired  a  good  title  against  the  creditors 
of  Bsynet :  Mandin  acquired  a  good  title ;  Dufour  acquired  a  good  title. 


r 
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If  MsDdiD  after  his  purchase  from  Mrs.  Otto  chose  to  allow  hii^ 
father-io-law  to  remam  in  possession,  as  Mrs.  Otto  had  done,  with  or 
without  the  payment  of  rent,  it  is  difficult  to  perceive  how  this  could 
have  prejudiced  Maumus.  Mandin  was  well  off,  his  father-in-law  was 
yery  poor.  If  Dufour,  after  his  purchase  chose  to  let  the  property  to 
BeyDet  at  S35  a  month,  this  could  not  have  injured  Maumus.  Beynet 
sub-let  part  of  the  house;  and  thus  reduced  his  rent ;  and  it  was  a  good 
retam  to  Dufour — more  than  thirteen  per  cent  on  his  investment. 

The  judgment  of  the  district  court  in  so  far  as  it  recognizes  the 
plaintiflTs  right  of  mortgage,  and  orders  the  property  in  question  to  be 
seized  and  sold  in  satisfaction  of  the  judgment  in  favor  of  Joseph  Man- 
moB  against  A.  Y.  Beynet,  is  annulled,  avoided,  and  reversed  ;  and  it  is 
now  ordered,  adjudged,  and  decreed,  that  the  suit  and  demand  of  plain- 
tiff; in  80  far  as  they  relate  to  Jean  Marie  M.  Dufour  and  the  property 
in  question,  be  rejected  and  dismissed  at  plaintiff's  cos*s  ;  that  the  said 
Jean  Marie  M.  Dufour  be  recognized  and  declared  to  be  the  owner  of 
the  said  property,  and  be  quieted  in  his  title  and  possession  of  the  same; 
and  that  plaintiff  pay  the  costs  of  this  appeal. 


No.  5463. 
M.  Geivot  vs.  La.  State  Bank. 

A  floal  judfirment  rendered  by  this  court  is  not  amenable  to  an  action  of  nullity, 
instituted  more  than  one  year  after  the  dat^  of  the  judfrment.  on  the  i^round 
of  error  of  fact  and  of  law.  Such  a  judfi:ment  has  the  force  of  res  adjudicaia  aa 
to  the  parties  to  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J. 
W.  W,  Handlin  for  plaintiff  and  appellant. 

James  McConneJJ  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  brought  suit  against  the  defendant- 
banlc,  and  judgment  was  rendered  against  him  in  1868,  which  on  appeal 
to  this  court  was  affirmed  in  1872.  Grivot  v.  Bank,  24  Annual,  265.  In 
1874  he  iDStitiTted  this  suit  to  annull  those  judgments,  alleging  that  they 
were  erroneous — ^that  the  military  order  of  Gen.  Banks  had  been 
declared  illegal  by  the  XJ.  S.  Supreme  Court  in  Planters  Bank  Tenn.  v. 
Union  Bank  La.  1  Otto,  27 — that  therefore  there  was  "  gross  error  in  the 
jadgment  of  the  Fourth  district  court,  and  in  that  of  the  Supreme 
court  in  affirming  the  same  to  the  prejudice"  of  the  plaintiff,  and  that 
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"the  court  erred  not  only  in  fact,  but  in  law,  and  the  decree riuoldkT? 
been  in  bis  favour." 

Grant  that  it  did  err.  The  mere  statement  of  the  alleged  gnmilot 
action  is  of  itself  a  demonstration  that  it  cannot  be  maintained.  Ik 
pleuntilf  had  a  final  hearing  of  his  complaint  by  the  tribaDalo{th» 
last  resort.  *He  expressly  alleges  that  it  was  final,  and  more  than&^ 
had  elapsed.  The  judgment  then  rendered  misapplied  the  iaw.udii 
you  will,  misunderstood  the  facts,  and  it  was  so  asoertained  aftemnb 
from  a  decision  of  another  court  in  another  case.  HowcantbattSec; 
his  case  wliich  was  already  at  an  end  ? 

The  defendant  excepted  for  two  causes; — 1.  that  on  itsfw5P,tk 
petition  presented  no  le^al  cause  of  action ;  2.  res  {idjtidicaUi.  BUbs 
\b  good. 

Bes  judicata  pro  verUate  accipitur  ia  a  maxim  of  judidai  DerfSHtr. 
Without  it,  the  complicated  business  of  the  world  could  not  move  <m. 
Stagnation  would  ensue.  There  roust  be  an  end  of  some  things  in  ddci 
that  others  may  begin.  Nature  obeys  the  same  law.  There  m«te 
decay  in  order  that  there  may  be  reproduction. 

One  cannot  escape  the  effect  of  a  judgment  by  shewing  thatadiffff- 
ent  one  would  have  been  rendered,  if  proper  testimony  liad  k^ 
offered,  for  the  judgment  is  res  judicata.  Orounx  v.  Abat,  7  La.  17,ini 
specially  pp.  34  et  seq.  Broussard  v.  Bernard,  Ibid,  216.  Towi«  t. 
Conrad,  3  Bob.  69.  If  money  have  been  paid  under  a  judgment  wbick 
has  become  res  judicata^  and  the  law  upon  which  the  judgment  is  tosei 
is  afterwards  pronounced  unconstitutional,  the  money  cannot  be  kcot- 
ered  back.    Jamison  v.  New  Orleans,  12  Annual,  346. 

And  80,  if  as  in  this  case,  the  law  was  misunderstood  and  misapfM 
as  was  afterwards  ascertained  in  another  case,  the  judgment,  notiitt 
standing  it  is  based  on  bad  law,  is  res  judicata  and  must  stand  Ai^sd 
true  is  this,  and  of  such  large  application,  that  the  form  in  vlueh  tk 
issue  has  been  presented  is  of  no  consequence.  For  whether  it  be  in* 
petition,  or  exception,  or  intervention,  or  rule,  provided  it  is  tbe  »3i 
question  betwe^  n  the  same  parties,  res  judicata  biars  another  ccntesi 
over  it.  Exceptio  rei  judicatce  obstat,  quoties  inter  easdem  pcrm^ 
eadem  quaestio  revocatur  vel  alio  genere  judicii, 

Tho  plaintiff  cites  Edwards  v.  Edwards,  29  Annual,  597,  where  til 
judgment  was  attacked  for  nullity  within  the  year.  Of  course, it ««li 
not  be  pleaded  in  bar  of  the  action  of  nullity  during  the  peiiedft* 
the  Code  expressly  subjects  it  to  such  attack.  TV'e  have  already  6t«i«^ 
that  this  suit  was  instituted  after  a  year  had  elapsed  frcm  theditetf 
the  judgment. 

Judgment  afiflrmed. 

Behearing  refused. 
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W.  T.  Hardie  vs.  Turner,  Wiijson  &  Co. 

It  is  not  necessAry  to  record  a  judgment  of  separation  of  property  obtained  by  a 
wife  asainst  her  husband.  If  otherwise  in  aooordanoe  with  law  it  is  valid  with- 
out being  recorded. 

Where  no  decree  for  money  is  involved  in  the  judirment  of  separation  of  property 
obtained  by  a  wife,  the  issuance  of  a  A /a.  under  such  a  judifment  is  not  practi- 
cable, and  therefore  not  necessary  to  perfect  the  judgment.  And  when  there  is 
no  property  of  the  husband  transferred  to  her  for  the  payment  of  her  judir- 
ment,  no  notarial  act  is  necessary  or  proper,  in  order  to  complete  the  juds- 
ment. 

Where  a  party  in  one  suit  avers  the  validity  of  a  judjrment  of  separation  of  prop- 
erty procured  by  a  wife,  in  order  to  obtain  a  judgment  anrainst  her,  he  is  there- 
by estopped  from  afterward  contesting?  the  validity  of  the  separation  in  order 
to  execute  the  judflrment  thus  obtained. 

Creditors  of  a  wife  have  no  ricrht  to  attack,  on  the  srround  of  simulation,  a  convey- 
ance made  by  the  husbapd  to  a  third  person. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  HouaiOHf 
J. 

E.  K  Washington  for  defendanU  and  appellees. 

Singleton  &  Browne  for  plaintiiT  and  intervenor  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  January  1847,  Leonora  C.  Frierson  obtained  judg- 
ment of  separation  of  property,  and  a  dissolution  of  the  community  of 
acquets,  against  her  husband  William  J.  Frierson,  which  judgment  wae 
advertised  in  the  following  month.  Her  petition  did  not  contain  any 
money  demand,  but  there  was  an  allegation  of  the  ownership  of  certain 
■slaves,  and  of  her  desire  to  resume  the  administration  of  her  property, 
and  the  fear  of  its  loss  through  the  disorder  of  her  husband's  afiCairs. 

Li  April  1852,  Mrs.  Frierson  executed,  with  McMain  and  another,  a 
note  upon  which  suit  was  instituted,  and  judgment  was  finally  rendered 
iigainst  her  therein  in  1877.    Turner  v.  McMain,  29  Annual,  298. 

In  June  1868,  W.  J.  Frierson  had  acquired  by  purchase  a  lot  and 
baildings  thereon,  in  this  City,  and  in  March  1873  sold  it  to  the  plaintiff, 
&rdie.  The  defendants  issued  execution  on  their  judgment  against 
Mrs.  Frierson,  and  caused  to  be  seized  all  of  her  right  and  interest  in 
the  lot  and  buildings  above  mentioned, '  being  the  undivided  half  inter- 
est therein,  arising  from  the  legal  community  of  acquets  and  gains 
existing  between  her  and  her  late  husband,  at  the  time  of  his  death.' 
The  sheriff  advertised  the  sale  on  April  20, 1877,  and  Hardie  injoined. 
That  is  the  present  suit 

The  seizure  was  of  course  made  on  the  assumption  that  the  com- 
munity of  acquets  between  Mr.  Frierson  and  his  wife  had  never  been 
dissolved.    The  defendants  maintain  that  the  judgment  of  separation 
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was  null  ah  origine,  because  of  the  radical  defects  of  want  of  poblkt- 
tioD,  want  of  recording,  and  non  execution. 

The  first  ground  falls  before  the  proof  of  due  and  immediate pdiy 
lieation,  and  the  second  is  untenable  in  the  absence  of  aijylawreqaiifeg 
the  judgment  to  be  recorded  to  give  it  valid itj'.  If  a  judgment  of  liie 
wife  contain  a  recognition  of  a  mortgage  or  privilege  upon  the  property 
of  the  husband,  it  must  be  recorded  to  preserve  the  privilege  aod  naike 
known  the  mortgage,  but  for  that  purpose  only.  If,  as  in  this  case, 
there  was  no  mortgage  claimed  or  established,  the  recording  of  tb« 
judgment  was  not  needed,  for  recording  such  judgment  has  not  bea 
made  a  requisite  to  its  validity,  as  has  been  its  publication  and  execatioo, 
when  the  latter  requres  legal  process  or  a  notarial  act.  And  the  bod 
execution  by  such  process  or  Act  is  not  a  defect  in  Mrs.  Friereoo'a  jid- 
ceedings,  because  a  writ  of  fieri  facias  could  not  issue  on  such  a  jodgmeo: 
as  she  obtained,  nor  was  a  notarial  Act  necessary  or  proper,  when  tha* 
was  no  property  of  the  husband  transferred  to  her  for  the  paymeotci 
her  judgment,  but  a  decree  for  her  to  resume  the  administration  of  be 
own.    Jones  v.  Morgan,  6  Annual,  630. 

There  can  be  no  pretence  or  suspicion  that  the  judgment  of  eepan- 
tion  was  sought  with  the  view  of  affecting  the  defendant's  righta  The 
note  was  executed  b^  Mrs.  Frierson  five  years  after  the  decree  of  seja- 
ration,  and  they  obtained  judgment  upon  it  thirty  years  after  its  execatioiL 

The  validity  of  her  judgment  of  separation  was  attacked  serail 
years  ago,  and  upon  the  ground  that  it  had  never  been  executed,  aad 
was  therefore  null ;  and  that  it  was  obtained  by  collusion,  and  was  sim- 
ulated. In  Oser  v.  Frierson,  where  these  objections  were  made,  tlus 
court  said,  Mrs.  Frierson  obtained  a  judgment  against  her  husband, 
setting  aside  the  slaves  as  her  property,  and  dissolving  the  communitT. 
The  judgment  thus  rendered  was  published  in  accordance  with  the 
Code.  Nothing  more  was  required  to  give  it  full  force  and  effect.  Opin- 
ion Book,  No.  29,  p.  56. 

Independent  of  all  this,  there  is  another  fatal  objection  to  the  i%lit 
of  Turner,  Wilson  &  Co.  to  make  the  seizure  of  this  property.  In  their 
suit  against  Mrs.  Frierson  on  her  note,  they  alleged  that,  though  a  nar- 
ried  woman,  she  was  judicially  separated  in  property  from  herhnsbeBi 
and  based  their  rip:ht  to  a  judgment  against  her  on  the  fact  of  sudi 
judicial  decree  having  been  rendered,  for  there  was  no  allegation  or  pre-  - 
tence  that  she  was  a  public  merchant,  or  that  she  was  bound  in  asj 
other  way  by  her  execution  of  the  note  than  that,  being  separated  m 
property,  she  had  a  rignt  to  contract  the  obligation  sued  on.   They  caa* 
not  aver  the  legality  and  completeness  of  the  separation  in  order  t9 
obtain  a  judgment  against  her,  and  afterwards  contest  the  validity  of 
that  separation  in  order  to  execute  the  judgment  thus  obtained. 
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Mrs.  Hardie  iotervened  in  the  suit.  She  is  the  daughter  of  Mr.  and 
[rs.  Frlerson,  and  the  conveyance  of.  Mr.  Frierson  to  his  son-in-law,  the 
laintiff,  is  attacked  as  a  simulation.  Suppose  it  is,  a  creditor  of  Mr. 
'rierson  might  attack  it,  but  the  defendants  are  not  his  creditors,  and 
16  proof  of  simulation  of  the  conveyance  would  only  subject  the  prop- 
rty  conveyed  to  the  claims  of  his  creditors,  and  could  not  restore  it  to 
community,  which  these  defendants  have  in  judicial  proceedings 
Ueged  not  to  have  existed  since  1847.    Therefore 

It  is  ordered  and  decreed  that  the  jurlgment  of  the  lower  court  is 
voided  and  reversed,  and  that  the  plaintiff  now  have  judgment,  main- 
lining and  perpetuating  his  injunction,  and  for  costs  of  both  courts. 


No.  7071. 

« 
Paul  Bellooq  vs.  City  of  New  Orleans. 

be  Stare  taxes,  and  the  taxes  due  the  city  of  New  Orleans  on  real  estate  within  the 
city  limits,  operate  as  concurrent  privileges  on  the  property,  and  hence  no  ad- 
judication of  the  property  under  a  sale  for  the  compulsory  payment  of  State 
taxes  will  extinfiruish  the  liens  of  the  city  for  its  taxes,  when  the  price  of  the 
adjudication  is  not  sufH'^ient,  on  a  proportional  distribution  between  the  city 
and  State,  to  pay  to  the  State  the  full  amount  of  its  taxes. 

sale  of  property  to  pay  State  taxes  will  not  cancel  or  release  either  State  or  city 
taxes  of  a  snbHequent  year. 

here  writs  of  >?./».  for  the  collection  of  city  taxes  were  issued  by  the  Superior 
District  Court  for  the  parish  of  Orleans,  and  not  returned  before  that  court 
was  abolished,  they  did  not  become  extinct  thereby.  It  was  not  necessary  or 
proper  to  return  such  writs,  in  order  to  obtain  aliases  from  the  Third  District 
Court,  to  which  all  the  pending  cases  in  the  Superior  District  Court  were  trans- 
ferred. 

\ke  registry  of  the  taxes  due  the  city  of  New  Orleans  is  a  seizure  of  the  property 
on  which  the  taxes  are  assessed,  and  operates  as  a  binding?  notice  to  all  future 
sollerB  and  buyers  of  the  property;  and  such  property  can  only  be  sold  by  the 
State,  under  a  seizure  subsequent  to  the  registry  of  the  city  taxes,  subject  to 
the  city's  lien. 

LPPEAIi  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
J. 

Lacey  &  Butler  and  Chas.  Louque  for  plaintiff  and  appellee. 

Sanu  P.  Blanc,  Assistant  City  Attorney,  and  E.  H.  Farrar  for  defend - 
at  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  an  injunction  on  the  part  of  the  plain- 
ff  to  restrain  the  defendant  and  the  sheriff  frona  selling  two  improved 
»t8  in  this  City,  under  two  writs  of  fieri  facias  issuing  ont  of  the  Supe- 
lor  District  court,  for  the  payment  of  the  City  taxes  of  the  years  1874 
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and  1875,  for  which  judgment  bad  boen  rendered  against  widow  J.  B. 
Bellocq  and  the  property. 

• 

The  widow  Bellocq  was  the  owner  of  the  lots,  and  had  failed  to  pay 
the  State  taxes  of  the  years  1871, 1872, 1873  and  1874.  Tho  State  Tax 
Collector  sold  the  property  on  September  21, 1876,  for  those  taxes,  and 
George  E.  Norcross  bought,  and  received  a  title  from  the  Collector  oa 
September  23.  Six  months  precisely  from  that  day,  viz  on  March  23, 
1876,  the  Auditor  made  the  confirmatory  title  for  the  State.  On  the  15tb. 
of  the  following  month,  Norcross  sold  to  the  plaintiff,  who  is  the  son  of 
the  original  owner. 

The  State  tax  of  any  given  year  is  based  upon  the  assessment  of 
that  year,  but  is  not  payable  until  the  following  year,  and  is  known  by 
the  designation  of  the  year  of  assessment,  while  the  City  tax  is  known 
by  the  year  in  which  it  is  payable.  The  State  taxes  of  1871—1874  indu- 
sive,  and  the  City  taxes  of  1874  and  1875,  were  due  and  payable  when 
the  sale  took  place,  and  were  the  last  and  only  taxes  due  at  that  time. 

The  counsel  tor  the  City  contends  that  a  seizure  and  sale  for  the 
State  taxes  of  any  given  year  does  not  destroy  the  lien,  or  release  the 
property  from  the  lien,  created  in  behalf  of  the  City  for  its  taxes  of  the 
same  year,  or  for  any  taxes  subsequent  to  that  year,  for  the  taxes  of 
which  the  property  was  sold.  Thus,  the  last  State  tax  due  at  the  time 
of  the  sale  being  that  of  1874,  the  sale  could  not  destroy  the  lien  of  the 
City  taxes  of  1874  and  1875.  On  the  other  hand  the  plaintiff  claims 
that,  deriving  title  from  a  purchase  at  a  sale  for  State  taxes  which  were 
due  at  the  time  of  the  sale,  and  the  bid  having  been  for  an  amount 
sufficient  to  cover  those  taxes,  and  all  penalties,  charges,  and  costs,  he 
is  protected  by  such  conveyance,  which  by  express  enactment  vests  in 
him  a  full  and  complete  title  to  the  property,  free  from  all  incumbrances 
whatsoever. 

This  question  is  of  great  importance  in  every  point  of  view.  If  it 
be  true  that  the  State  tax  primes  every  other  lien  to  such  an  extent  that 
a  sale  under  its  lien  extinguishes  all  others,  then  the  power  of  .taxation 
delegated  by  the  State  t)  cities  and  parishes  might  become,  if  not  inop- 
erative, at  least  unproductive  of  benefit.  A  sale  for  the  compulsory 
payment  of  the  State  taxes  would  deprive  the  cities  and  parishes  of  the 
power  to  compulsorily  collect  theira  In  the  case  of  the  parishes,  the 
General  Assembly  has  excluded  such  effect  by  requiring  that  when  in 
sales  for  taxes,  there  shall  not  be  bid  a  sum  sufficient  to  cover  both 
State  and  parish  taxes,  and  all  penalties  and  costs,  there  shall  be  no 
adjudication.  Perhaps  the  plaintiff  would  argue  that  the  absence  of  a 
like  proviir^ion  for  the  City  taxes  indicates  the  intention  of  the  legislature 
not  to  extend  to  her  the  same  security.  But  we  cannot  assume  that* 
nor  is  it  a  reasonable  inference.    When  the  legislature  gave  to  the  City 
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the  power  to  tax,  and  confided  to  her  officers  the  movement  of  the 
machinery  neceesary  to  realize  the  tax,  it  cannot  have  been  intended  to 
inveDt  a  clog  which  at  any  moment  might  peremptorily  stop  its  work- 
ing. This  would  be  offering  a  stone  when  one  asked  for  bread.  Taxes 
are  the  pabulum  of  government.  Without  that  food,  the  political  body 
laoguisbes  and  dies.  The  State  did  not  create  the  City,  and  indue  it 
with  corporate  life,  and  in  the  same  instant  benumb  and  palsy  those 
fsQctioDS,  without  the  exercise  of  which  life  is  soon  extinct. 

We  think  the  State  and  City  taxes  are  concurrent  privileges,  and  we 
aflsimilate  the  rights  of  both  to  those  of  concurrent  mortgage  creditors. 
The  distribution  of  the  proceeds  of  sale,  made  for  the  satisfaction  of  the 
tax  liens,  is  in  principle  pro  rata.  But  under  express  law,  no  adjudica- 
tion can  be  made  to  any  individual  of  property,  sold  for  State  taxes,  if 
the  bid  is  insufficient  to  pay  all  the  taxes  and  penalties  due  the  State. 
Tho  State  may  buy  if  the  bid  is  insufficient,  but  none  other.  Sess.  Acts 
1873,  p  101.  Now  since  the  City  tax  is  a  concurrent  lien  with  the  State 
tax,  a  sum  must  be  bid  which  on  proportional  distribution  between  the 
City  and  State,  will  assure  to  the  latter  the  full  amount  of  its  taxes,  and 
as  in  this  case,  the  bid  was  for  less,  the  adjudication  has  not  extinguished 
the  liens  of  the  City  for  itn  taxes. 

It  must  not  be  forgotten  that  the  City  taxes  are  for  the  years  1874 
and  1875,  the  latter  being  payable  in  that  year,  and  being  due  when  the 
State  tax  sale  took  place,  while  the  last  State  tax  due  was  that  of  1874. 
Certainly  a  sale  for  State  taxes  of  a  given  year  will  not  cancel  and 
release  either  State  or  City  taxes  of  a  subsequent  year.  Anderson  v. 
Bider.  46  Cal.  134.  Cowell  v.  Washburn,  22  Cal.  519.  Burrough's  Taxa- 
tion, 2r4.    Osterburg  v.  Union  Trust  Co.  3  Otto,  424. 

The  two  writs  of  fieri  facias,  issued  for  tho  collection  of  the  City 
taxes,  are  dated  November  28, 1874  and  July  12, 1875.  Those  writs  are 
not  returnable  within  a  given  time,  but  only  when  satisfied.  They  issued 
from  the  Superior  District  court,  which  was  then  in  existence.  The 
seizure  is  made  by  recording  the  same  in  the  mortgage  office.  The  first 
-was  recorded  February  2, 1875,  and  the  last  on  July  26, 1876.  The  sale 
under  them  was  advertised  to  take  place  August  14, 1877.  At  that  time 
the  Superior  District  court  was  abolished,  and  the  plaintiff  includes 
among  the  grounds  of  his  injunction,  the  extinction  of  the  writs  by  the 
extinction  of  the  court  that  issued  them. 

The  act  abolishing  the  Superior  District  court  ordered  the  records 
thereof  to  be  transferred  to  the  Third  Court,  and  made  this  latter  court, 
quoad  the  pending  suits,  the  successor  of  the  Superior  court,  and  vested 
it  with  jurisdiction  in  the  premises.  Sess.  Acts  1877,  p.  86.  It  was  not 
necessary  or  proper  to  return  these  writs  in  order  to  obtain  aliases  from 
the  Third  court.    When  they  issued,  the  Superior  court  was  in  being. 
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and  had  aufhority  to  issue  them,  and  their  vitality  contiDued,  notwith- 
standlDg  the  extiaction  of  the  Superior  court,  because  Its  existence 
quoad  these  writs  was  prolonged  as  it  were,  and  merged  in  the  Third 
court. 

The  seizure  of  the  State  tax  collector  was  made  by  r^istry  in  August 
18^5,  and  his  sale,  under  which  the  plaintiff's  vendor  bought,  was  made 
on  21st.  of  the  following  month.  The  certificate  of  the  recorder  of 
mortgages  shews  the  registry  of  the  City  taxes  prior  to  that  time,  viz  the 
latest  on  July  26, 1875,  and  as  the  r^istry  is  a  seizure,  by  the  law  for  the 
collection  of  the  City  taxes,  both  the  purchaser  and  the  seller  (the  State 
tax  collector)  knew  the  liens  of  the  City,  and  their  amount  and  nature, 
and  must  be  bound  by  such  knowledge,  conveyed  in  the  manner  the  law 
provides.  The  moment  a  seizuc^  of  the  property  was  regularly  made, 
the  possession  of  the  owner  ceased,  and  the  thing  seized  was  placed  ia 
the  custody  of  the  sheriff.  Frevot  v.  Hennen,  5  Mart.  269.  Lacy  v.  Buh- 
ler,  8  Mart.  N.  S.  662.  Wafer  v.  Pratt,  1  Rob.  41.  Winn  v.  Elgee,  6  Rob. 
100.  The  property  was  therefore  in  the  custody  of  the  sheriff,  under 
the  seizure  for  the  City  taxes,  prior  to  and  when  the  seizure  for  the  State 
taxes  was  made,  and  the  City  has  a  right  to  enforce  its  lien,  notwith- 
standing the  sale  for  the  State  taxes.  We  do  not  understand  this  to  be 
at  variance  with,  or  to  be  a  relaxation  of  the  principle  maintained  in 
Lannes  v.  Worklngmen's  Bank,  29  Annual,  112  and  Jurey  v.  Allison  30 
Annual,  1234. 

Simulation  is  pleaded  by  the  defendant  to  the  tax  collector's  sale 
and  title.  The  widow  Bellocq  bought  this  property  from  the  succession 
of  her  husband,  the  plaintifl^s  father.  She  had  no  means  with  which  to 
purchase  except  her  interest  in  the  community.  No  settlement  between 
herself  and  the  heirs  has  been  had.  The  Piaintiff  is  one  of  those  heirs. 
The  former  owner  has  continued  to  occupy  the  property,  at  a  rental  it  is 
said  of  sixty  dollars  a  month.  When  askei,  what  induced  him  to  pur- 
chase the  property,  the  plaintiff  answered,  "  well,  it  was  a  good  affair.** 
It  is  not  necessary  to  say  whether  or  no  this  is  conclusive  evidence  of 
the  simulation  charged,  since  we  hold,  that  if  it  be  not,  the  City  was 
lawfully  proceeding  to  enforce  her  lien  for  the  collection  of  her  taxes, 
and  that  the  injunction  of  the  present  plaintiff  was  wrongfully  issued. 
Therefore 

It  is  orderecl  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  now  judgment  dissolving  the 
injunction,  and  that  the  defendant  have  judgment  against  the  plaintiff 
for  her  costs  in  tlie  lower  court,  and  for  those  of  the  appeal. 

Rehearing  refused. 
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No.  7369.  IT 

no 
N.  O.  City  Gas  Light  Company  vs.  Boabd  of  Assessors. 

The  complaint  by  a  taxpayer  of  excessive  valuation  of  his  property  by  the  Board 
of  Assessors  can  not  be  heard  in  this  court  when  it  appears  that  he  did  not  ap- 
peal to  the  lower  tourt  for  the  correction  of  the  over  valuation  complained  of. 

The  paid  up  capital  stock  of  the  New  Orleans  Gas  Li^ht  Company  is  subject  to 
assessment  and  taxation,  like  any  property  of  that  corporation.  The  value  of 
such  stock  is  to  be  ascertained  from  the  market  price  or  in  any  other  manner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Houston, 
J. 

J.  Ad.  Boiler  attorney  for  plaintiff  and  appellant. 

Sam,  P.  Blanc  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  is  assessed  on  the  rolls  of  1878,  for 
taxes  to  be  paid  in  1879,  for  the  sum  of  three  millions  five  hundred  and 
forty  five  thousand  dollars.  This  includes  real  estate  valued  at  five 
hundred  and  sixteen  thousand  eight  hundred  dollars — horses  and 
mules  at  eleven  hundred  dollars — vehicles  at  nine  hundred  dollars — and 
the  capital  stock  of  the  Company  and  values,  exclusive  of  the  above,  at 
three  millions  twenty  six  thousand  two  hundred  dollars.  This  last 
includes  the  value  of  the  pipes,  mains,  metres,  and  a  variety  of  tangible, 
corporeal  property,  valued  at  eight  hundred  and  forty-two  dollars  and 
fifty-one  cents.    Thus ; — 

1.  Assessment  of  real  estate $  516,800.00 

2.  "             animals 1,100.00 

3.  "             vehicles 90^.00 

4.  "             pipes,  mains,  etc 816,542  51 

5.  "             capital  and  other  values 2,2  .9,657.49 

83,545,000.  00 
The  first  three  items  are  not  objected  to.    The  fourth  is  complained 
of  as  excessive,  and  the  fifth  as  altogether  erroneous  and  inadmissible, 
as  fanciful,  and  there  being  nothing  in  the  hands  of  the  company  repre- 
senting it. 

The  complaint  of  excess  of  valuation  in  the  fourth  item  cannot  be 
heard  here.  A  correction  of  over- valuation  must  be  sought  by  applica- 
tion to  the  Board  of  Assessors,  and  if  not  granted  by  it,  recourse  must 
be  had  to  the  arbitration  specially  provided  for  that  contingency.  Gas 
Light  Co.  vs.  Bd.  Assessors  not  yet  reported.  The  assessment  of  stock 
and  other  values  at  over  two  millions  is  the  matter  in  dispute.  This  is 
claimed  to  be  not  merely  an  over- valuation — an  excessive  value  of 
something  that  does  exist— but  an  imaginary  value  of  nothing. 

The  assessment  is  justified  by  the  defendant  under  the  act  of  the 
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legislature  provicUng  a  revenue,  as  being  neoessariJy  included  vithia 
the  sixth  division  of  the  objects  of  taxation.  Sess.  Acts  1878,  pi  S29L 
It  is  as  follows; — All  capital  invested,  or  employed  each  rear  io  tnde, 
traffic,  merchandise,  or  any  kind  of  commerce,  or  other  basisffis,  aii 
all  investments  or  values  of  any  kind  (except  the  capital  stock  of  bub 
and  banking  associations,  whose  shares  are  assessed  in  tlie  bands  of 
the  shareholders)  and  all  other  investments  and  values  not  othervKe 
assessed  or  specially  exempted  by  law. 

Transposing  parts  of  the  sentence,  the  descriptive  words  specially 
to  be  noted  are,  all  capital  invested  in  any  other  business  than  tnde^ 
trafflo,  merchandise,  or  commerce,  and  all  investments  and  valacs  of 
any  kind.  Then  to  give  special  force,  and  impart  a  supreme  importaoct 
to  the  last  named  objects  of  taxation,  after  a  particular  exceptkm  ii 
inserted,  the  language  already  used  is  repeated  with  a  significaot  addea- 
dum — all  other  investments  and  values  not  otherwise  assessed  or  spe- 
cially exempted  by  law.  The  language  is  all-embracing.  Its  coEpre- 
hensiveness  cannot  be  increased.  The  plaintiff  insists,  it  is  notcf•mpI^ 
hensive  enough  to  include  the  imaginary  value  of  a  franchise,  and  tlul 
no  language  could  be. 

The  plaintiffs  charter  relates  that  the  original  Company  had  a  pud 
capital  of  $1.98  KOOIOO.  The  legislature  created  a  rival  compaDy, 
which  was  intended  to  engulf  this,  and  named  it  the  Crescent  City  Gas- 
light Company.  One  company  sued  the  other,  and  the  result  {Crwcenl 
City  Gaslight  Company,  v.  N.  O.  Gaslight  Co.  27  Annual,  138)  was  that 
each  found  its  interest  would  be  promoted  by  a  consolidation.  A  treaty 
was  made,  and  the  Crescent  City  company,  in  consideration  of  the  sub- 
stantial bonus  of  one  million  and  a  quarter  of  dollars  in  stock,  sorrcfi* 
dered  to  the  New  Orleans  company  its  exclusive  right  to  make  andTecd 
^as  for  fifty  years.  The  entire  capital  stock  of  the  new  or  consolidated 
company,  which  retained  the  name  of  the  old  company,  was  fixed  li 
ten  million  dollars,  of  which,  three  millions  seven  hundred  and  fifty 
thousand  dollars  was  declared  to  be  full  paid.  In  plain  worda,  tb« 
plaintiff  considered  the  exclusive  right  to  make  and  vend  gas  for  fifty 
years,  of  which  it  was  about  to  be  deprived,  was  worth  a  million  aod 
a  quarter  of  its  stock,  and  it  purchased  that  monopol}',  privilege,  fran- 
chise, with  that  amount  of  stock.  The  company  gave  more  than  that 
for  this  franchise,  fcr  by  the  consolidation,  the  holders  of  the  newstoii 
owned  the  tangible  property  of  the  old  company  proportionately.  Th* 
franchise  then  was  property,  and  it  was  a  value.  Nothing  is  bettor ertr 
tied,  says  Burroughs,  than  that  the  franchise  of  a  private  corporatica 

*  *  is  property,  and  of  the  most  valuable  kind,  as  it  caimot 
be  taken,  for  public  use  even,  without  compensation.  Taxatioo,  16^- 
Attorney  Gen.  v.  Bank  of  Charlotte,  4  Jones  Eq.  (N.  C.)  287, 
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TraDchises,  says  another  accepted  writer,  like  every  other  thlDg  of 
Talaeaad  io  the  nature  of  property,  within  the  State,  are  subject  to  the 
power  of  eminent  domain,  and  any  of  their  incidents  may  be  taken 
away,  or  themselves  altogether  annihilated  by  means  of  its  exercise. 
Gooley  Const.  Lim.  281.  The  relinquishment  of  the  power  of  taxation 
will  never  be  presumed.  Those  who  claim  that  it  hcis  been  relinquished 
as  to  certain  property  or  franchises,  must  shew  it  by  express  grant  in 
explicit  terms,  and  not  by  implication  or  doubtful  intendment.  Bur- 
roughs, Taxation,  113.  Speaking  of  corporations  add  the  right  to  tax 
then),  the  same  writer  says ; — these  artificial  persons  may  be  made  to 
coQtri :>ute  to  the  support  of  the  government  in  which  they  exist,  and 
the  tax  may  be  imposed  on  the  franchise,  or  the  property  of  a  corpora- 
tion, or  both.  When  imposed  on  its  franchise  the  amount  of  the  tax 
may  be  measured  by  its  capital  stock,  either  at  par  or  at  its  nominal 
value,  or  by  dividends,  or  it  may  be  a  specific  amount.  Ibid,  165.  A 
tax  on  a  corporate  franchise  may  or  may  not  be  just  or  politic,  but  that 
it  is  within  the  power  of  the  legislature  to  impose  it  cannot  successfully 
or  reasonably  be  questioned. 

There  were  three  and  three  quarters  millions  of  dollars  of  capital 
stock  paid  in,  and  this  was  substantial  property.  The  U.  S.  Supreme 
court  so  denominated  it,  in  saying ; — the  capital  stock  paid  in  constitutes 
the  fund  raised  by  the  corporators,  with  which  the  institutions  began 
and  carried  on  the  particular  business  in  which  they  were  engaged. 
The  injunction  of  the  charters,  which  required  this  capital  to  be  paid  in,, 
made  it  necessarily  substantial  property.  Bank  tax  Case,  2  Wall.  209. 
The  terms  capital,  and  capital  stock,  are  in  legal  intendment  synony- 
mous, and  are  used  in  legislative  acts  as  convertible  terms,  though 
strictly  not  of  the  same  meaning,  and  our  own  statutes  are  full  of  evi- 
dence of  the  intent  to  tax  it.  Sees  Acts  1856,  p.  152  sec.  68.  Sess  Acts 
1871,  p.  112  sec.  22.  Ibid,  p.  115.  Rev.  Stats,  sec.  307.  The  Act  of  1877 
pr'/vides  when  it  shall  be  assessed,  and  the  manner  of  assessing  it 
Sess.  Acts,  p.  138  sees.  11  and  23,  and  minute  directions  are  given  in  sec. 
2:4  to  place  the  assessment  of  capital  stock  in  the  fourth  column  of  the 
roll,  and  its  value  is  to  be  ascertained  from  the  market  price  of  the 
stock,  or  in  any  other  manner.  This  laUer  section  was  amended  in 
1878,  so  that  the  fissessment  would  appear  not  to  be  restricted  to  the 
capital  stock  paid  in.    Sess  Acts  1878,  p.  235  sec.  3. 

With  what  force  or  reas^^nableness  can  it  be  urged  that  the  capital 
stock  of  the  plaintiff  was  not  intended  to  be  taxed,  or  that  it  represents 
nothing?  If  it  be  meant  that  it  is  intangible  and  incorporeal,  a  ready 
assent  is  given  to  the  assertion,  but  that  it  has  a  real  value  is  attested 
by  the  rise  and  fall  of  it,  and  such  like  securities  every  day.  The  pulsa- 
tions of  the  heart  of  the  Paris  Bourse  are  felt  instantaneously  on  the 
banks  of  the  Thames,  and  on  the  flags  of  Wall  street. 
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*    ■■      ■  II     -       ■^^■  -  I  ■  ■—     -  ■■■     -  —  ^ 

The  assessment  ia  this  case  was  confioed  to  the  capital  stock  foil 
paid,  and  the  authority  to  make  it  has  been  vindicated.  The  lots 
court  so  adjudged,  and  its  judgment  is  affirmed. 


On  Application  fob  REHEABiNa. 

The  Revenue  law  of  1878  (Sess.  Acts,  p.  234)  has  taken  persoaal 
property  out  of  the  dominion  of  arbitration,  and  therefore  we  errcK- 
ously  said,  a  correction  of  over  valuation  must  be  sought  byapplicatki 
to  the  Assessors,  and  if  not  granted,  recourse  must  be  bad  totbeait)!- 
tration  specially  provided  for.  That  is  still  true  of  real  estate,  but  6iiM 
the  Act  of  1878,  it  is  true  only  of  that. 

Wo  see  no  other  error  in  our  former  Opinion,  and  none  in  our  decret 

The  rehearing  is  refused. 
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No.  7191. 

Jefferson  and  Lake  Pontchartrain  Railroad  Company  ts.  tee  Cm  w 

New  Orleans. 

Tho  Boards  of  Brai nacre  Conmissionerh  of  the  various  districts  under  th^a^Ke. 
165  of  isr>s  are  authorized  to  enter  on  any  private  land  and  dijf  andcocrtmrt 
any  canal  that  may  be  useful  or  necessary  to  drain  and  reclaim  the  Ittdii 
thosB  districts,  subject  to  claims  for  compensation  on  accountof  any  dtMiff 
caused  by  such  canal  to  the  owners  of  tho  land  on  which  it  is  dug. 

Where  the  owner  of  land,  being  fully  apprised  of  the  project^'d  canal,  fail? to bsn 
his  compensation  for  damages  fixed,  as  provided  for  by  section  foarof  iheM 
of  iHoS,  before  the  work  is  begun,  and  makes  no  opposition  totheeompletioa^jt 
the  canal,  he  thereby  forfeits  his  claim  to  previous  compensation.  andaWrigfct 
to  an  injunction  on  the  use  of  the  canal. 

A  claim  foV  damntfes  by  the  owner  of  the  land  for  the  wrongful  cutting  of  tbf 
drainage  canal  is  prescribed  by  two  years  from  the  time  the  land  was  art uiBj 
occupied  and  used  for  the  construction  of  the  works. 

Act  No.  3.3  of  the  Legislature  of  18G1,  amending  act  No.  165  of  the  year  1858  ia  notw- 
constitutional. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.   5»?Jttor, 

Geo.  L.  Brhjlit  for  plaintiff  and  appellant. 

E.  Howard  AfcCaleb,  city  attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencs:r,  J.  The  plaintiff  alleges  its  ownership  of  a  strip  o(  lani 
about  two  acres  wide  running  from  North  Line  street,  Carrollton,  to 
Lake  Pontchartrain.  It  charges  that  the  board  of  commissioners  of  the 
second  drainage  district  (the  rights,  powers,  and  obligations  wheredi 
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have  been  transferred  to  the  city  of  New  Orleans)  did  in  1871  "forcibly, 
wrongfully,  and  illegally  enter  upon  said  land,"  and  cut  and  excavate  a 
drainage  canal  from  North  Line  Htreet  to  the  lake ;  that  it  will  'cost  to 
refill  said  canal  $75,000 ;  that  since  the  opening  of  said  canal  the  city 
has  used  it  for  drainage  purposes,  and  that  said  use  is  worth  825,000 ; 
that  the  city  has  no  right  to  use  and  maintain  said  canal  and  to  drain 
iDto  the  same,  and  thus  trespass  upon  petitioner's  property. 

The  prayer  is  for  an  injunction  restraining  the  city  from  using  said 
canal;  for  judgment  declaring  petitioner  owner  of  said  lands  ;  and  for 
jadgment  for  $100,000,  as  claimed. 

The  city  answered  by  general  denial,  and  an  averment  that  said 
canal  was  dug  by  authority  of  law,  and  with  the  consent  of  the  plaintiff. 

The  court  below  refused  the  injunction,  and  rejected  plaintiff's 
demands. 

The  questions  for  our  solution  are : 

1.  Did  the  drainage  commission  have  legal  authority  to  excavate 
said  canal  on  plaintiff's  land  ? 

2.  If  so,  was  it  a  condition  precedent  to  the  exercise  of  that  right 
that  previous  compensation  be  made? 

3.  When  the  owner  of  property  required  for  public  use  permits 
without  resistance  or  resort  to  legal  remedies  its  occupancy  and  the 
construction  of  costly  public  works  thereon  can  he  thereafter  demand 
and  require  their  demolition,  and  enjoin  their  use,  upon  the  groimd  that 
previous  compensation  had  not  been  made  ? 

4.  What  is  the  nature  of  plaintiff's  action  in  this  case,  and  is  it 
barred  by  prescription  ? 

The  answer  to  our  first  question  will  be  found  in  the  fourth  section 
of  Act  No.  165  of  1858,  which  reads  as  follows : 

"That  the  said  boards  of  commissioners  are  hereby  invested  with 
all  the  rights  and  powers  necessary  to  thoroughly  drain  the  several 
drainage  districts,  as  expressed  in  the  first  section  of  this  act,  and  to 
that  end  shall  have  the  right  at  all  times  of  entering  on  the  lands, 
within  the  limits  of  the  districts  aforesaid,  and  of  placing  therein  their 
engines  and  machinery,  and  of  freely  passing  over  and  using  the  same, 
and  of  digging  all  necesnary  canals  and  drains,  making  all  necessary 
embankments  and  levees^  and  of  doing  all  things  lawful  to  be  done, 
which  may  be  useful  or  necessary  in  draining,  cleaning,  and  reclaiming 
the  land  within  said  districts. 

"Said  boards  of  commissioners  are  authorized  to  cut  their  lands 
and  drains  through  the  streets  and  squares,  and  in  the  event  of  any 
street  selected  for  the  location  of  a  canal  being  too  narrow  for  a  drain- 
ing canal  and  a  public  highway,  the  said  board  of  commissioners  may 
cause  said  street  to  be  widened : 
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Jefferson  and  Lake  Ponteh  art  rain  Bailrond  Company  ts.  the  City  of  New  Orleans. 

^*  Provided,  hoicever,  that  any  person  or  corporation  shall  haTe  the 
right,  by  petition  addressed  to  any  court  of  competent  jurisdiction,  to 
oppose  any  acts  of  the  boards  in  the  exercise  of  the  powers  conferred 
by  this  section  on  said  boards,  and  it  shall  be  the  duty  of  such  court 
summarily  to  hear  and  determine  the  same,  after  a  full  bearing  of  both 
parties  ;  and  such  court  shall  limit  the  action  of  the  boards  to  the  exer- 
cise of  the  powers  herein  conferred  in  carrying  into  effect  the  provisions 
of  this  act,  according  to  its  true  intent  and  meaning,  and  where  the 
same  can  not  be  done  without  injury  or  loss  to  the  complainant  said 
court  shall  award  adequate  compensation." 

It  would  seem  that  language  so  plain  needed  no  commentary.  The 
proposition,  urged  by  plaintiffs  counsel,  that  this  act  only  authorized  the 
digging  of  canals  through  the  public  streets  and  public  squares  is  not 
worthy  of  refutation.  We  hold  that  the  act  did  authorize  the  construc- 
tion of  the  canal  on  plaintiff's  lands ;  and,  moreover,  that  it  pointed  out 
to  it  in  the  proviso  of  the  fourth  section  the  remedy,  if  the  contem- 
plated work  would  result  in  injury. 

2.  By  the  proviso  aforesaid  the  Legislature  made  ample  provision 
for  the  protection  of  property  holdere,  and  provided  a  mode  of  se- 
curing to  them  compensation  for  any  injury  resulting  from  the  use 
of  their  property  for  the  public  purposes  contemplated.  The  evi- 
dence shows  that  the  plaintifif  with  full  knowledge  of  the  fact  that  this 
work  was  contemplated,  for  there  was  much  correspondence  between  it 
and  the  board  on  the  subject,  took  no  steps  to  have  its  rights  ascer- 
tained, or  its  compensation  fixed  ;  on  the  contrary,  this  immense  work 
was  begun  in  1869,  and  continued  to  completion  in  1871,  to  full  knowl- 
edge of  plaintiff;  and  not  until  1877,  about  six  years  after  the  comple- 
tion, is  this  suit  brought,  for  the  objects  and  purposes  mentioned  in  the 
beginning  of  this  opinion. 

The  right  of  demanding  previous  compensation  in  cases  of  this 
kind  is  personal  and  facultative  to  the  owner.  If  he  sees  proper  to 
waive  his  right  and  forego  the  remedy  given  him  by  law,  it  is  his  own 
affair,  and  he  has  no  one  to  blame  but  himself.  If  plaintiff  had  insti- 
tuted the  proceeding  authorized  and  provided  by  the  fourth  section,  we 
think  that  under  the  constitution  its  compensation  for  injury  would  have 
first  had  to  be  paid,  before  proceeding  with  the  work.  But  not  having 
done  so,  it  must  be  considered  as  iiaving  waived  right  to  previous  com- 
pensation. The  fact  that  there  were,  preceding  the  commencement  of 
this  work,  propositions  and  counter-propositions  passed  between  plain- 
tiff and  the  board,  apparently  without  resulting  in  an  agreement,  does 
not  vary  the  principle  upon  which  we  rest  this  branch  of  the  case. 

We  can  not  answer  our  third  inquiry  better  than  by  quoting  the 
following  pertinent  and  well-considered  authorities  : 


r 
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Jefft^raon  and  Luke  PontohHrtmin  Railrona  (omi  «ny  vs.  the  City  of  New  Orleans. 


Hif?h  on  Injunctions,  J  397,  says  :  *'  As  in  all  oases  of  the  exercise 
of  the  strong  arm  of  equity  by  injunction,  the  right  to  the  relief  may 
be  lost  by  one's  own  negli^^uce  and  delay  in  seeking  protection.  And 
where  the  owner  of  land  over  which  a  railway  has  been  constructed,  has 
stood  quietly  by^  and  neglected  to  in.vHt  upon  cmnpenaation  at  the  time  his 
landwas  taken, and  has  waited  mitil  the  road  was  in  full  operation  before 
asserting  his  rights,  he  will  not  be  permitted  to  restrain  its  operation." 

And  in  the  case  of  Goodin  vs.  Cincinnati,  etc.,  18  Ohio  St.,  169, 
Justice  Welch,  delivering  the  opinion  of  the  couit,  said  : 

"Where  a  party  stands  l>y,  as  we  must  presume  the  plaintiffs  to 
have  done  in  the  present  case,  and  silently  sees  a  public  railroad  con- 
structed upon  his  land,  it  is  too  late  for  him,  after  the  road  is  com- 
pleted, or  large  sums  have  been  expended  on  the  faith  of  his  apparent 
acquiescence,  to  seelc  by  injunction,  or  otherwise  to  d(ny  to  the  railroad 
company  the  right  to  U8«  the  property.  Consideratic'ns  of  public  policy, 
as  well  as  recognized  principles  of  justice  between  parties,  require  that 
we  should  hold  in  such  cases  that  the  property  of  the  owner  can  not  be 
reclaimed,  and  that  there  only  remains  to  him  a  ricrht  of  compensation. 
The  itijunctifm  in  the  present  case  might  hare  been  sought  at  the  first 
knomi  attempt,  or  even  threat  to  despoil  the  land,  or  to  construct  the 
railroad  upon  its  line.  The  omission  to  do  so  is  an  implied  assent.  The 
work  being  completed,  the  public,  as  well  as  those  directly  interested 
in  the  road,  as  stockholders  and  creditors,  have  a  right  to  insist  on  the 
applieation  of  the  rule." 

Hilliard  on  Injunctions  contains  the  same  principle.  At  J  43  he 
says: 

"To  entitle  the  plaintiff  to  an  inj  mction,  he  must  not  be  guilty  of 
any  improper  cZe?//ij/ in  applying  for  relief.  And  this,  although  the  ap- 
plication be  on  behalf  of  the  Attorney  General.  If  a  party  is  guilty  of 
laches,  or  unreasonable  delay  in  the  enforcement  of  his  rights,  he  there- 
by forfeits  his  claim  to  equitable  relief — more  especially  where  a  party, 
being  cognizant  of  his  rights,  does  not  take  those  steps  to  assert  them 
which  are  open  to  bin,  but  lies  by,  and  suffers  other  parties  to  incur 
exp  'Uses  and  enter  into  engagements  and  contracts  of  a  burdensome 
character. 

"Tiie  court  looks  most  minutely  to  the  time  in  which  (the  parties) 
have  permitted  the  matter  to  proceed,  and  will  not  allow  them  to  ob- 
tain an  injunction  in  the  absence  of  tne  other  party,  when  they  have 
themselves,  for  some  time,  acquiesced.  Acquiescence,  although  not  con- 
ferring a  right  on  the  opposite  party,  deprives  the  complainant  of  his 
right  to  the  interference  of  a  court  of  equity.  Unless  the  applicant  has 
acted  promptly,  he  is  held  to  have  impliedly  authorized  what  he  now  ob- 
jects Uy.  Thus,  where  a  party  applies  to  stay  operations  upon  a  large 
31  31 
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JefTersnn  and  Lake  Pontchartrdin  Railroad  CompaQy  vb.  (lie  Citr  of  NevOr'vWi 

and  costly  work,  it  should  appear  that  he  applied  for  an  iojuoctiofi  b 
Boon  as  he  became  apprised  of  his  rights  and  the  extent  of  tbetiiim- 
ened  injury." 

Our  fourth  inquiry  is  as  to  the  nature  and  character  of  the  pliii- 
tifFs  demand,  and  the  prescription  applicable  to  it.  It  will  be  seen bj 
our  synopsi-i  of  the  allegations  and  prayer  of  plaintiff's  petitioi,  tki 
so  far  as  relates  to  the  money  demand,  it  is  in  damages  fortbe^forcftic, 
wrongful,  and  illegal  entry"  upon  its  lands,  and  cutting  a  caoai  tberex 
in  1871.  To  this  demand  defendant  pleads  tlie  prescription  of  ooeud 
two  years,  under  arts.  3536  and  2630  of  C.  C.  The  last  paragri{?li  c- 
the  latter  article  reads  as  follows  : 

"  All  claims  for  laud,  or  damages  to  the  owner,  caw^edhyiUeiff'- 
priationfor  the  conMruction  of  any  public  icorks,  shall  be  barred  by  tw 
years  prescription,  which  shall  commence  to  run  from  UiedatealwaiA 
the  land  was  actually  occupied  and  used  for  the  construction  of  liit 
works." 

Plain tiflfs  action  clearly  falls  within  the  scope  of  this  artieie.aDd 
his  action  is  barred.  So  far  as  plaintiff  seeks  to  make  its  actioa  prti- 
tory,  it  is  sufficient  to  say  that  the  act  of  1858,  under  which  tbe  ciai! 
was  dug.  does  not  contemplate  vesting  in  the  board  of  camnii*«K«*'5 
or  city  the  fee,  but  only  a  right  of  servitude  of  drain  through  plaiDiifi 
lands.  The  city  asserts  no  right  of  ownership  in  the  s<»il,  and  ik* 
decree  herein  in  no  manner  affects  plaintifTs  ownership  thereof. 

It  is  further  objected  by  plaintiff  that  the  act  of  1861,  XcS. 
(amendatory  of  the  act  165  of  1858)  whereby  the  limits  of  the  &xi«t 
Drainage  District  now  extended,  to  embrace  plaintiff's  lands,  is  uoc* 
stitutional  as  violative  of  arts.  115  and  116  of  the  constitutioo  of  l&i 
We  have  lately  had  occasion  in  the  case  of  Hammond  vs.  E. !/»« 
et  al.,  ante  337,  to  consider  objections  of  this  kind  to  the  coDstiioti*- 
ality  of  laws.  Under  the  rules  there  stated  we  are  not  prepared toaj 
that  the  act  is  open  to  the  objections  made. 

The  judgment  is  affirmed  with  costs. 


No.  7310. 
The  State  vs.  Hamp  Johnson. 

There  Is  no  law  requlrinqr  that  throe  days  should  intervene  between  a  verilci  is» 
criminal  case  and  the  judfirment  pronounced  thereon. 

APPEA.L  from  the  Parish  Court  of  Iberville.     Cole,  J. 

J.  Hamilton  Rills,  District  Attorney  pro  tern,,  for  the  State. 
Defendant  unrepresented. 
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The  State  vs.  JohnBon. 


The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  accused  was  convicted  of  an  assault  with  a 
dangerous  weapon,  and  sentenced  to  six  months  confinement  at  hard 
labour.  Eight  days  after  the  verdict  had  been  rendered,  the  prisoner's 
counsel  moved  to  set  it  aside  on  the  ground  (we  quote  the  language  of 
the  motion  literally)  "  that  said  ver  lict  is  illegal  and  irregular,  having 
been  pronounced  ani  rendered  without  giving  him  three  judicial  days 
within  which  to  apply  for  a  new  trial." 

A  verdict  is  necessarily  the  conclusion  of  a  trial,  unless  in  Iberville 
they  reverse  the  order,  and  have  the  trial  after  a  verdict  of  conviction. 
The  complaint  is,  that  the  accused  did  not  have  three  judicial  days, 
before  the  verdict  was  rendered,  in  wliich  to  apply  for  a  new  trial.  UntU 
the  verdict  was  rendered,  the  accused  could  not  know  what  was  the 
result  of  his  trial,  and  therefore  could  not  know  whether  he  would  need 
a  new  one. 

Possibly  there  was  soma  confuMon  of  ideas  about  verdicts  and  judg- 
ments, and  the  two  were  confounded  or  supposed  to  be  identical,  and  it 
may  be  that  the  motion  was  intended  to  mean,  that  three  days  should 
intervene  between  a  verdict  in  a  criminal  case  and  the  judgment  pro- 
nounced thereon.  We  know  of  no  law  to  that  effect.  The  Code  of 
Practice  does  not  regulate  criminal  trials. 

Judgment  affirmed. 


No.  5865. 
Charles  Maduel,  Executob,  et  al.  vs.  Jules  Tuyes  et  al. 

Where  roal  estate  is  purchased  by  A,  and  actually  is  and  continues  to  be  his,  but 
the  title  to  which  is  taken  in  the  name  of  B,  and  A  Kives  a  letter  of  secret  in- 
structions to  i?,  in  virtue  of  which  /?,  after  the  death  of  A,  transfers  the  prop- 
erty to  C  who  consents  to  disburse  a  part  of  the  revenm-s  of  the  property  to 
carry  out  certain  lawful  purposes  of  A  set  forth  in  his  secret  instructions,  the 
heirs  of  A  may  nevertheless  recover  from  jBand  C  the  property  thus  conveyed 
or  the  value  thereof.  The  letter  of  instructions  having:  no  authentic  form,  can 
not  ba  construed  as  a  donation  inkier  vioos,  and  there  bein^  no  proof  of  its  hav- 
insr  been  desifirned  as  an  oloflrraphic  will,  it  follows  that  the  property  which  was 
Boufi^ht  to  be  disposed  of  by  it,  rem  dned  a  part  of  A's  succession. 

1  PPEiLL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullom, 

G.  L.  Bright  for  plaint ififs  and  appellees. 
J.  Ad,  Rozier  for  J.  Leveque,  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    Charles  Maduel,  as  executor  of  J.  M.  Caballero, 
Aod  Maria  Conte,  assisted  by  her  husband,  as  sole  heir  of  Caballero, 
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Mnduol.  I^xo-eutor.  et  a1.  vs.  Tuyes  et  al. 

sue  the  defendants  for  the  recovery  of  a  lot  and  building  thereon  in  this 
city,  and  for  the  rents  thereof  from  Caballero's  death.  May  1, 1866,  at 
two  hundred  dollars  a  month.  They  allege  that  Cabaliero  was  the 
owner  of  the  property,  though  the  title  was  nominally  in  Tuyea,  who 
made  a  simulated  transfer  of  it  to  Fernandez  y  Lineras  for  the  stated 
price  of  ^17,000.00,  one  third  cash,  and  the  residue  on  a  credit  of  one 
and  two  years — that  Tuyes  had  secret  instructions  from  Cabaliero  to 
transfer  the  property  after  his  (Caballero's)  death  to  Charles  J.  Leveque 
for  certain  purposes,  and  that  Tuyes,  Fernandez,  and  Leveque  frauda- 
lently  confederated  to  deprive  Cuballero's  succession  of  it.  The  plan  is 
alleged  to  be  this ; — Tuyes  sold  to  Fernandez,  a  friend  of  Leveque,  as 
above  stated,  but  the  latter  was  the  beneficiary  of  the  sale,  and  received 
the  price,  and  sold  the  notes,  which  represented  two  thirds  of  it,  the 
object  being  as  is  alleged  to  incumber  the  property  with  a  mortgage 
and  vendor's  lien.  Judgment  was  sought  against  these  three  parties,, 
but  in  the  event  it  should  appear  that  the  mortgage  notes  are  a  real  and 
valid  incumbrance  on  the  property,  it  is  prayed  in  the  alternative  the 
property  can  not  be  returned  to  the  succession  unincumbered,  that  they 
be  condemned  to  pay  seventeen  thousand  dollars  with  interest,  and  the 
rents.  Judgment  was  rendered  below,  on  the  verdict  of  a  jury,  against 
Tuyes  and  Leveque  for  the  full  amount  claimed.  A  plea  of  Fernandez 
to  the  jurisdiction  was  sustained.  Tuyes  and  Leveque  appeal,  and  in 
this  court  a  discontinuance  has  be^n  entered  as  to  Tuves. 

The  answers  are  the  general  itsue,  and  a  special  denial  of  Maria 
Conte's  quality  of  heir.  Her  status  as  heir  was  fixed  oy  the  decree  of 
this  court  in  Sue.  Caballercs  v.  His  Executor,  24  Annual,  573. 

It  is  not  pretended  that  the  JegiHme  of  the  heir  is  diminished  or 
affected  by  the  disposition  of  this  property,  made  by  the  anc€»8tor.  It 
was  bought  really  by  Cabaliero,  wh'-se  secret  instructions  to  Mr.  Tuyps, 
dated  April  5,  1865,  were  to  pay  to  Madame  Toussaint,  mother  of  his 
late  wife,  seventy  dollars  monthly  out  of  the  rents,  after  deducting  all 
expenses  for  taxes,  repairs,  etc.,  and  if  funds  were  in  hand,  to  pay  the 
annual  expenses  of  keeping  the  tomb  in  which  were  deposited  the 
remains  of  his  wife  and  children,  including  four  dollars  a  month  to  the 
keeper  of  the  cemetery,  and  upon  Caballero's  death,  to  sell  the  prop- 
erty, and  deliver  the  proceeds  to  Charles  Leveque,  to  whom  Cabaliero 
had  given  instructions  what  to  do  with  it.  Leveque  discloses,  in  bis 
testimony,  that  these  instructions  were  to  keep  the  tomb  in  order,  to 
ornament  it,  to  **  defend  Caballero's  honour  from  vile  persons,  and  to 
make  charity." 

There  would  seem  to  be  no  good  reason  why  a  gift,  coupled  with 
such  conditions,  should  not  be  valid  when  the  legitime  of  the  heir  is  not 
affected  by  it.    The  object  of  the  donor  was  honourable.    There  was 
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itotbing  illegal,  immoral,  or  contrary  to  public  policy  in  the  purpose  of 
Cabal'ere,  and  uuless  the  manner  in  which  be  attempted  to  efifectuate  it 
was  illegal,  the  donation  must  stand.  It  will  be  perceived  we  are  treat- 
ing the  transaction  as  if  the  evidence  of  it  were  a  deed  from  Cabaliero 
to  Tuyes,  or  to  Leveque,  by  which  he  consecrated  a  certain  property,  or 
the  fund  arising  first  from  its  rents,  and  afterwards  from  its  sale,  to 
specified  objects,  in  themselves  licit  and  not  reprobated.  Such  donation 
i0  not  in  fraud  of  an  heir,  who  has  got  all  that  the  law  says  she  must 
hare. 

The  destination  of  this  property  by  Cabaliero,  even  if  it  had  assumed 
the  form  of  a  donation,  was  liable  to  revocation  daring  his  life.  He  had 
expressly  postponed  its  operation  until  after  his  death.  *'I  being  dead, 
of  the  product  of  said  property  "  you  will  thus  dinpose,  was  his  language. 
During  Cahallero's  life,  Leveque  himself  rented  the  pn^perty  from 
Tuyes,  and  pai<l  the  latter  the  rents.  Cabaliero  did  not  assume  to 
exercise  any  control  over  it.  He  hal  conti  led  the  trust  to  his  friend 
Tuyes,  and  that  trust  was  honourably  and  faithfully  executed.  The  sale 
was  made  after  his  death,  and  there  can  be  no  question  that  a  bona  fide 
purchaser  from  Tuyes,  either  before  or  after  Cabaliero 's  death,  would 
have  acquired  a  g<iod  title  against  all  the  world.  Before  the  sale  was 
made,  the  plaintiff  gave  notice  to  Tuyes  that  she  claimed  the  property 
by  right  of  heirship  to  Cabaliero— the  same  right  that  she  is  now  seek- 
iDg  to  enforce. 

The  paper-writing,  called  'instructions'  of  Cabellero  to  Tuyes,  may 
be  either  a  donation  inter  vivos  or  mortis  causa,  if  it  have  the  form  of 
either  of  those  instruments,  and  is  not  in  other  respects  obnoxious  to  the 
requirements  of  the  Code.  Property  cannot  be  acquired  nor  disposed  of 
gratuitously,  uuless  by  donati(m  in  one  of  these  forms.  Civil  Code, 
art.  1453  new  no.  1467,  although  a  manual  gift  of  corporeal  movables, 
accompai.ied  by  a  real  delivery,  is  not  subject  to  any  formality.  Ibid. 
art  1526  new  no.  1539.  Every  donation  of  immovable  property  inter 
vivofs,  and  of  such  incorporeal  things  us  rents  and  credits  must  be  made 
by  nt>tarial  Act  under  penalty  of  nullity.  Ibid.  art.  1523  new  no.  1536. 
It  is  manifest  that  if  these  'instructions'  are  to  be  considered  as  a 
donation  inter  vivos  of  the  property,  the  want  of  the  form  imperatively 
prescribed  strikes  them  with  nullity.  The  instructions  are  a  private 
and  -secret  letter,  addressed  by  Cabaliero  to  Tuyes.  And  whatever 
intentions  Caballeio  m»y  have  bad  tis  to  the  permanence  of  the  destina- 
tion of  the  property,  there  can  be  no  question  the  destination  was 
revocable  by  himself  at  any  time  during  his  life.  He  had  expressly 
directed  that  the  propf^rty  should  not  be  alienated  until  after  his  death, 
and  although  he  could  not  have  revoked  to  the  detriment  of  a  bojia  fide 
|>urchaser  from  Tuyes,  wh®  had  acquired  while  the  title  was,  by  Cabal- 
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lero's  own  act,  in  Tuye s,  he  could  have  forced  the  latter  to  convey  or 
reconvey  to  himself.  The  form  of  a  donation  inter  vivos  is  wanting, 
and  we  cannot  hold  the  instrument  valid  as  such. 

It  occurred  to  us,  while  in  consultatim,  that  it  might  be  a  donation 
mortis  causa^and  as  that  question  had  not  been  raised  in  either  the  oral 
or  printed  arguments,  we  invited  briefs  from  both  counsel  on  that  point. 
The  counsel  for  the  defendants  at  once,  not  only  admitted  but  insisted 
that  it  was  not  a  donation  mortis  cavfia,  and  thus  the  last  prop  was 
taken  away  from  his  clients'  defence.  We  examined  the  question  how- 
ever, much  aided  and  facilitated  by  the  brief  of  counsel  of  plaintiff. 

The  'instructions'  have  apparently  the  foini  of  one  kind  of  dona- 
tions mortis  causa  i.  e.  olc^graphic  wills.  Of  course  we  are  not  to  say 
here  that  the  document  was  wholly  written,  dated,  and  signed  by  the 
testator,  since  proof  of  that  would  only  be  furnished,  if  the  paper  had 
ever  been  offered  for  probate  as  a  will,  and  it  never  has  been  so  offered. 

It  would  not  have  mattered  what  the  document  was  called.  The 
name  sriven  to  an  act  of  last  will  is  of  no  importance,  and  testamentary 
dispositions  may  be  made  under  any  name,  provided  the  intention  to 
testate  is  apparent.  Neither  would  it  have  been  of  any  consequence 
that  the  instrument  contained  a  disposition  of  only  a  part  of  the  testa- 
tor's property.  Civil  Code,  art.  1563  new  no.  1570.  It  has  one  of  the 
essential  qualities  of  a  testament.  It  was  to  take  effect  only  after  bis 
death. 

But  if  it  has  the  form  of  an  olographic  will,  the  manner  in  which 
Caballero  has  sought  to  accomplish  his  design,  is  reprobated  by  the  law. 

The  French  authorities  throw  more  light  than  our  own  on  this  ques- 
tion. A  case  at  Besanyon,  involving  the  kind  of  disposition  now  before 
us  was  decided  adversely  to  its  legality  ; — 

La  disposition  d'un  testament  par  laquelle,  apres  avoirk'gueune 
partie  de  ses  biens  a  un  Individ u  le  testateur  ajoute,  "  Je  lui  remets 
tout  le  reste  de  mes  biens  pour  en  disposer  com  me  il  sait,  et  que  je  lui 
ai  dit  de  vive  voix,  ou  que  je  lui  noterai  par  ecrit,  m'en  rappoitant  k  sa 
conscience  pour  cela,"  estnuUe,  comme  faite  a  uno  personne  incertaine 
et  ne  contenant  pas  la  manifestation  suffisante  de  la  volente  du  testa- 
teur.    Strey's  Code  Nap.  1  vol.  art.  895  no.  12. 

And  another  at  Limoges  ; — 

Le  legs  fait  au  profit  d'un  individu  pour  executer  les  intentions 
secretes  da  testateur,  doit  etre  annule  comme  ne  designant  le  veritable 
legataire.  En  consequence  le  legataire  apparent  est  tenu  de  restituer 
tout  ce  quMl  a  re^'U,  dans  ce  but,  du  testateur.  Eep,  Gen.  tome  9,  verho 
Legs  p.  48  no.  35. 

And  another  at  Metz ; — 

La  disposition  par  laquelle  le  testateur  legue  le  tiers  de  ses  biens  a 
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l^lide  ou  au  seminaire,  a  la  volente  du  legataire  desigae  dans  le  testa- 
meot  D'est  pas  valable.    Ibid.  do.  36. 

The  object  Caballero  had  in  view  was  legitimate,  and  the  heir  could 
Dot  have  successfully  resisted  the*  accaraplisbment  of  his  purpose,  had 
he  Bought  to  effect  it  in  the  mode  permitted  by  the  Code.  He  attempted 
to  do  in  a  clandestine  way  what  he  need  not  have  been  ashamed  to  do 
before  the  eyes  of  the  world,  and  to  accomplish  by  secret  instructions 
what  he  might  have  done  by  an  open  and  explicit  declaration  in  a  nota- 
rial Act,  or  by  last  will,  and  the  nullity  of  his  '  instructions '  is  the  pen- 
alty of  his  mistake. 

Judgment  affirmed. 

Behearing  refused. 


A  party  may  be  chareed  in  separate  counts,  in  one  information,  of  larceny  and 
burglary.    8uch  an  information  is  not  vicious  on  the  score  of  duplicity. 

N«ith»*r  the  fact  that  two  oflTens  s  are  not  embraod  or  denounced  in  the  same 
stAtate,  nor  that  they  have  no  necessary  connection  or  similarity,  will  prevent 
them  from  beine  ehHrf?ed.  on  separate  counts,  in  a  sln^rle  information. 

The  pleadlnfi:s  and  mode  of  procedure  of  criminal  prosecutions  in  En^rland  obtain 
in  Louisiana,  in  virtue  of  a  special  statute  to  that  effect. 

1  PPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Wliit- 
tV  aker,3. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

CnUom  &  Castellanos  for  defendants  and  appellants. 

The  opini'^n  of  the  court  was  delivered  by 

MANNiNa,  C.  J.  The  defendants  are  jointly  charged  with  the  crimes 
of  burglary  and  larceny,  each  ciime  being  charged  in  a  separate  count 
of  the  information.  Upon  conviction,  they  were  sentenced  to  hard 
labour  for  a  term  of  years,  and  Depass  appealed. 

It  may  be  well  to  note  in  the  outset,  that  this  case  differs  from 
Ford's,  30  Annual,  »311,  in  this — that  in  that  case,  the  indictment  was  for 
bui^Iary  alone,  and  contained  but  one  count,  and  a  conviction  of  lar- 
ceny under  it  was  held  bad. 

The  appellant  relies  for  reversal  upon  a  motion  in  arrest  of  judg- 
ment for  this  cause; — "That  the  indictment  (information)  up(»n  which 
he  was  convicted  is,  upon  its  face,  a  nullity,  and  all  proceedings  tiiereon 
are  necessarily  void.  That  it  contains  two  counts  for  distinct  and  separ- 
ate offences,  and  therefore  is  insufficient  for  duplicity.    That  these 
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3ir^in»»  ar**  Q-tt her  embraced  in,  nor  denounced  by  the  same  8tatute» 
an  t  I  ire  a  •  Q^o?ss*ry  c»)nnecti<)n  or  similarity,  r>ne  with  the  other." 

Ti-  ^^i^Tiry  has  been  ex preaaly  and  often  decided,  and  in  one  of 
the  e:fc-ie»,  the  identical  question  as  to  the  two  identical  crimee  here 
•raarg-^l  was  presented.  "Burglary  and  larceny  may  be  j(»inedinthe 
s-kfli*?  ia  iictment  under  different  counts."  Baker  v.  State,  4  Ark.  58.  A 
o-j.irt  '^f  Tery  hi^li  authority  thus  dismisses  a  similar  objection  to  that 
a«>w  urg>^i ; — "  It  is  every  day's  piactice  to  charge  a  felony  in  diCFerent 
w*y3  in  several  counts  f  )r  the  purpose  of  meeting  the  evidence  as  it  may 
o»'me  out  up>n  the  trial  ;  each  of  the  counts  on  the  face  of  the  indict- 
ment purports  to  be  fi)r  a  distinct  and  separate  offence,  and  the  jury 
very  fre  ju-ntly  flu  I  a  general  verdict  on  all  the  counts,  although  only 
oneoff.^uce  is  proved,  but  no  one  ever  supposed  that  formed  a  ground 
t»r  arresting  the  judgment.'*  Kane  v.  Pef»ple,  8  Wend.  203.  People  v. 
Atistin,  1  Parker  Critn.  154.  Another  court  of  equal  repute,  considering 
a  e.vs**,  similar  to  this,  where  the  first  count  charged  burglary  and  the 
second  siuiple  larceny,  and  objection  was  made  that  they  were  distinct 
substantive  offences,  and  c<Hild  not  be  included  in  the  same  indictment, 
said  it  was  common  in  practice,  and  there  was  no  objection  to  it.  Carl- 
ton V.  Com.  5  Mete.  5'32.     Com.  v.  Tuck,  20  Pick.  .^56. 

The  informati'")n  is  not  then  vicious  for  duplicity.  The  other  ground 
is,  that  the  two  offences  are  neither  embraced  in,  nor  denounced  by  the 
stime  statute,  and  have  no  necessary  connection  or  similarity.  The  cir- 
cumstance of  inclusion  in  the  same  statute  cannot  be  the  test  of  legal 
joinder,  for  if  that  were  true,  all  the  crimes  embraced  in  the  celebrated 
Act  of  May  4,  1805,  CO uM  be  included  in  the  same  indictment ;  and  aa 
that  Act  embraced  every  crime  which  thereafter  was  punishable  by  our 
law,  it  would  be  equivalent  to  saying  that  all  crimes,  of  whatever  nature 
or  degree,  can  be  included  in  the  same  indictment — a  proposition,  the 
reverse  of  that  which  the  defendant's  counsel  are  seeking  to  maintain. 

We  suspect  the  latent  idea  in  the  mind  of  the  mover  in  arrest  is 
shadowed  in  the  clause,  that  the  two  crimes  "  have  no  necessary  con- 
nection or  similarity,"  by  which  we  will  assume  is  meant,  that  they  are 
not  of  the  same  generic  class,  and  do  not  belong  to  the  same  family. 
Ford's  case,  ?(( supra. 

The  objection  is  misapplied.  A  conviction  of  larceny  under  an  in- 
dictment for  burglary  alone  is  bad,  because  to  justify  a  conviction  of  a 
lesser  crime  under  a  charge  of  a  greater,  the  two  must  be  so  related 
that  the  greater  necessarily  includes  the  less,  as  murder  includes  man- 
slaughter. If  therefore  there  were  but  one  count  in  this  information, 
and  It  was  for  burglary  alone,  a  conviction  of  larceny  would  be  reversed 
for  ern^r.  Dinkey  v.  Com.  5  Harris,  126  as  to  convictions  of  lesser 
vff^aces  under  charge  of  greater. 
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But  two  distinct  offences  may  be  charged  in  separate  counts,  and 
4  conviction  of  either  is  unquestioDably  regular.  Nor  is  it  necessary 
that  they  should  be  of  the  same  class,  in  order  to  justify  their  locati'.n 
in  the  same  indictment,  provided  each  is  placed  in  a  separate  count. 
Bishop  Crim.  Prac.  i  189  et  seq. 

The  rule,  that  a  joimler  in  one  count  of  two  distinct  oHeaces  is  bad, 
has  exceptions ;  and  this  crime  of  burglary  furnishes  an  illustration  of 
them,  for  in  England  the  chief  exceptions  are  in  indictments  for  that 
crime.  In  Tuck's  case  from  Pickering,  cited  above,  the  ruling  was  tliat 
a  count,  charging  that  the  defendant  broke  and  entered  into  a  shop  with 
intent  to  commit  a  larceny,  and  did  then  and  there  commit  a  larceny, 
is  not  bad  for  duplicity.  If  then  in  indictments  for  burglary,  there  may 
be  jctined  a  charge  of  burglary  and  a  charge  of  larceny  in  the  same 
oonnt,  how  much  more  can  these  two  charges  be  made  in  two  separate 
counts  ? 

The  defendant's  counsel  admit  that  such  is  the  practice,  and  that 
"numberless  decisions  to  that  effect"  are  in  the  books,  but  argue  that 
"we  must  distinguish.  What  is  good  pleading  there  (in  England  and 
the  other  States)  may  not  be  good  pleading  here.  We  must  not  lose 
sight  of  the  important  fact  that,  since  1805  Louisiana  has  cast  off  the 
shackles  of  the  common  and  statutory  law  of  England." 

The  pleading  and  mode  of  procedure  of  criminal  prosecutions  in 
England  is  the  special  feature  in  that  system  that  we  have  retained. 
That  is  the  one  particular  shackle  that  Louisiana  did  not  cast  off.  The 
Act  of  1805  enacted  that  thereafter  the  great  mass  of  offences,  known 
and  recognised  as  such  by  the  common  law,  should  not  exist  in  tliis 
State,  and  that  only  such  acts  as  were  declared  to  be  criminal  by  that, 
and  other  statutes  of  this  State,  should  be  deemed  criminal.  And  it 
proceeded  in  numerous  sections  to  declare  whttt  were  crimes,  and  to 
affix  punishments  to  their  commission.  It  was  soon  found  that  the  list 
was  altogether  too  short,  and  in  1817  many  others  were  added,  and  nj<ire 
since.  Instead  of  defining  these  crimes,  it  adopted  the  definitions  that 
obtained  in  English  law,  and  then  by  a  sweeping  clause  provided  that 
the  "forms  of  indictment,  the  method  of  trial,  the  rules  of  evidence,  and 
all  other  proceedings  whatsoever  in  the  prosecution  of  the  said  crimes, 
offences,  and  misdemeanours,  changing  what  ougiit  to  be  changed, 
shall  be.  except  as  is  by  this  act  otherwise  provided,  according  to  the 
said  common  law."    Sec.  33. 

The  common  law  authorities  upon  all  questions  of  procedure  in 
criminal  prosecutions  are  therefore  our  only  guides  in  such  matters. 
State  V.  Smith,  30  Annual,  846  where  this  subject  is  elaborately  dis- 
cussed and  settled. 

Judgment  affirmed. 
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122      1102  Whero  in  a  suit  for  damafires  against  a  railway  company  on  account  of  injuries 

causF^d  by  a  collision  it  appears  that  the  neis:Iif?cncc  of  tho  injured  party  con- 
tributed to,  and  was  mainly  the  cause  of  the  disaster,  no  recovery  can  be  had 
by  him  or  his  \ega.\  representatives,  even  thoucrh  it  be  in  evidence  that  the  ser- 
vants of  the  company  were  in  some  de^rree  to  blame  for  the  accident. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins, J. 

A.  J.  Lewis  for  plaintiff  and  appellee. 

Jno.  A.  Campbell  and  A,  Mlcou  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

MANNiNa,  C.  J.  Morris  Murray  was  killed  by  a  collision  of  his 
bread -cart,  which  he  was  drivinpr,  with  a  train  on  the  Pontchartrain 
Railroad  on  September  27, 1874,  and  the  plaintiff  in  the  double  capacity 
of  his  widow,  and  tutrix  of  his  children,  sues  for  twenty  five  tboueand 
dollars  as  damages.  The  case  was  tried  by  a  jury  who  gave  ten  thou- 
sand five  hundred  dollars,  for  which  sum  judgment  was  rendered. 

The  train  was  en  route  from  the  lake  to  its  depot,  and  was  passing 
up  Elysian  Fields  street.  The  track  is  perfectly  straight,  and  any  one, 
at  the  point  of  oollision  on  that  street,  can  see  the  train' approacbirg 
from  the  lake,  which  is  four  miles  distant.  Elysian  Fields  street,  like 
Canal,  ha^  a  middle  ground  with  a  street  on  either  side.  It  is  a  double 
street.  The  Pontchartrain  rail-track  is  on  this  middle  ground.  On  ooe 
of  these  si<le  streets,  the  Canal  Sc  Claiborne  street  railway  has  a  track 
for  its  horse  cars,  which  runs  parrallel  with  the  Pontchartrain  track  for 
some  distance,  but  turns  abruptly  before  it  reaches  Goodchildren  street, 
and  crosses  the  Pontchartrain  track  at  a  right  angle.  This  crossing  is 
sixty-two  feet  from  Goodchildren  street.  It  was  tLere  the  collision  oc- 
curred. 

The  railroad  train  is  due  at  this  point  at  5,2n  A.  M.  It  reached 
there  on  that  morning  punctually.  Murray  was  driving  his  cart  on 
Elysian  Fields  street — on  that  side  street,  whereon  the  Canal  &  Clai- 
borne tnn'k  is  bud — and  was  driving  on  that  track.  His  route  was  par- 
rallel with  th»it  of  the  Pi>ntch  art  rain  road.  His  cart  and  the  train  were 
going  in  the  sune  direction.  The  view  from  the  one  to  the  other  was 
unt>bstruote«l  hy  houses  or  trees — was  unobstructed  by  anything  except 
his  cart-eovrr,  wliioh  closed  in  the  sides  as  well  as  the  top,  and  pro- 
jected a  littlo  in  front  from  the  top.  His  wife  was  with  him  in  the  cart. 
They  left  home  for  the  market  at  4.40  A.  M.  by  the  time  of  their  clock, 
and  reached  the  crossing  in  a  few  minutes,  and  as  they  thought  they 
were  thus  nearly  forty  minutes  ahead  of  the  time  for  the  railway  train, 
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were  not  expecting  it.  They  saw  nothing,  and  heard  nothing.  As  the 
cart  reache^i  the  point  of  crossing,  and  wheeled  horizontally  to  the  rail- 
way track,  Murray  exclaimed, '  the  steam  cars  are  on  us,'  and  in  an  in- 
stant ttie  horse  plunged  and  was  hurled  aside,  the  cart  broken,  and  Mr. 
and  Mrs.  Murray  thrown  out.  He  was  killed.  She  was  only  a  little 
hurt,  and  the  horse  not  at  all. 

The  railroad  time  guided  the  movements  of  the  train,  and  numer- 
ous witnesses  attest  its  correctness.  The  train  was  there  at  5.20  on  that 
morning.  The  clock  of  the  unfortunate  man  was  wrong.  The  time  it 
marked  for  him  deceived  and  misled  him.  He  reached  the  crossing  at 
the  moment  the  train  was  due,  and  his  life  paid  the  forfeit  of  his  error. 

The  doctrine  of  contributory  negligence  is  now  imbedded  in  our 
jurisprudence,  and  is  recognized  and  applied  in  ail  tlie  States,  and  by 
the  national  courts.  It  was  applied  by  this  court  in  an  early  case 
wherein  this  company  was  defendant,  Lesseps  v.  Pontchartrain  R. 
R,  17  La.  361,  and  has  recently  been  recognized,  unimpaired  in 
vigour  and  completeness.  Schwartz  v.  Crescent  City  Eaihoad  Co.,  EO 
AaniiaJ,  15.  The  U.  S.  Supreme  court  have  had  occasion  lately  to  con- 
sider how  far  such  negligence  relieves  a  railrcmd  company  from  respon- 
sibility where,  as  in  this  case,  it  was  urged  that  the  company  had  omit- 
ted the  precautions  which  should  have  been  taken  to  avoid  the  collision, 
and  have  held  that  negligence  of  the  company's  employees  is  no  excuse 
for  negligence  on  the  part  of  the  person  injured.  Chicago  &  B.  I.  Rail- 
road Co.  v.  Houston,  5  Otto,  697. 

The  city  regulations  require  a  slackening  of  speed  to  three  miles  an 
hour,  and  ringing  the  bell,  at  Good  Children  street.  The  defendant's 
witnesses  say  the  speed  of  the  train  was  in  conformity  to  this  regula- 
tion, and  the  warning  of  its  approach  was  duly  given.  The  plaintiff 
charges  that  the  speed  was  'furious,'  and  that  the  collision  is  attributa- 
ble to  ihe  negligence  of  the  company  in  not  providing  proper  equip- 
ment of  the  road,  by  means  of  which  the  train  could  have  been  stopped. 
Proper  brakes,  and  enousrh  men  to  work  them,  and  ordinary  circum- 
spection, she  alleges,  would  have  enabled  the  company's  employees  to 
have  stopped  the  train  in  time. 

Grant  all  that  is  contended  for  in  this  respect  by  the  plaintiff.  The 
negligence  of  the  deceased  contributed  to,  and  was  mainly  the  cause  of 
the  disaster.  It  was  three- foM.  The  "mistake  as  to  the  hour  was  ocoa- 
stoned  by  his  implicit  reliance  on  the  correctness  of  his  own  time  piece,, 
in  regulating  his  starting,  but  he  was  made  aware  of  its  incorrectness 
whQe  en  route  by  meeting  a  horse-car  on  the  Canal  &  Claiborne  road, 
which  does  not  commence  running  until  5  o'clock,  and  the  inability  to 
see  the  train  was  solely  due  to  the  cart-cover,  which  shut  out  the  view 
completely.    Surely,  the  defendant  is  not  to  be  mulcted  in  damages  be^ 
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cause  the  deceased  had  a  disordered  clock,  and  drove  in  a  cart  which 
excluled  the  view  from  either  side  ;  for  it  is  manifest  that  if  he  had 
known  the  time,  he  must  have  expected  the  train  at  that  moment,  or 
if  he  had  not  been  unable  to  look  without  his  own  vehicle,  he  must  have 
8?6'n  the  train  approaching.    His  course  was  parallel  with  the  train.    If 
he  had  ^  >ije  forward  sixty-two  feet  farther,  he  could  have  cr^'ssed  at 
Good  Children  street  safely,  as  the  train  would  have  shot  by,  but  he  was 
on  the  horse-car  track  of  the  Claiborne  road  for  his  own  convenience. 
It  curved  sixty-two  feet  from  Good  Children  street.  He  chose  to  pursue 
that  track,  instead  of  keeping  on  the  bed  of  Elysian  Fields  street,  and 
turning  into  the  street  just  ahead  of  him.    He  turned  out  of  the  pub- 
lic highway  (Elysian  Fields  street),  and  crossed  the  middle  ground,  not 
through  or  on  another  public  highway  (Good  Children  street),  but  over 
a  place  which  c  »uld  not  be  traversed  by  a  vehicle,  except  by  keeping  on 
the  horse-car  track.    He  had  no  right  to  be  where  he  was,  when  ne  met 
his  death.    He  took  no  care  nor  precaution  whatever.    Any  one  cross- 
ing a  railroad  track  is  bound  to  use  his  senses — to  look  and  to  listen- 
before  he  may  prudently  venture  across,  and  if  the  deceased  had  either 
looked  or  listened,  he  would  have  seen  and  heard  the  approaching  train. 
No  recovery  can  be  had  for  injuries  suffered  by  one  who,  without 
looking  carefully  along  the  track  of  a  railroad,  walks  across  or  along  it, 
and  is  run  over  by  a  train.     Steerman  &  Redfleld  on  Negligence,  J 40. 
It  is  culpable  negligence  to  attempt  to  drive  a  team  across  the  track  of 
a  railr  )a  1  in  full  view  of  an  approaching  train,  on  account  of  the  risk  of 
becoming  entangled  in  the  rails,  even  where  there  is  apparently  time  to 
<jro89.     Ibid.  ^4:89.     It  is  settled,  says  the  court  of  New  York,  that  the 
law  requires  a  vigilant  use  of  eyes  in  looking,  and  the  ears  in  hearing, 
upon  approaching  a  highway  crossing,  to  ascertain  whether  there  is  a 
train  approaching,  and  that  if  by  a  vigilant  use  of  these  faculties  while 
approaching  the  crossing,  the  vicinity  of  such  a  train  may  be  discovered 
in  time  to  avoitl  a  collision  therewith,  the  omission  to  exercise  thera,and 
thus  avoi  I  an  injury,  is  such  negligence  as  will  bar  recovery  therefor, 
although  the  railroad  may  have  been  guilty  of  negligence  contributing 
thereto.    Davis  v.  Cen.  &  Har.  R.  R.  47  N.  Y.  402.    Aside  from  the  fact 
of  tha  accident  happening  on  the  defendant's  own  property,  where  the 
sufferer  had  no  right  to  be,  the  failure  of  the  engineer  to  sound  the 
whistle  or  ring  the  bell,  if  such  were  the  fact,  did   not  relieve  the 
deceased  from  the  necessity  of  taking  ordinary  precautions  for  his 
safety.    Chicago  R.  R.  v.  Houston,  5  Otto,  697.    The  middle  ground  of 
Elysian  Fields  street,  unlike  that  of  Canal  and  other  streets  of  the  same 
configuration,  is  the  private  property  of  this  Railroad  Company.    It 
cannot  be  crossed  by  vehicles,  except  where  streets  cross  it,  only  at  the 
point  where  the  Canal  and  Claiborne  horse-cat  track  crosses  it,  and  it 
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cannot  be  crossed  there  by  vehicles  except  by  using  the  horse-car  track. 
The  deceased  seems  to  have  presented  a  case,  ia  which  every  element  of 
contributory  negligence  is  furnished  by  his  own  conduct. 

The  jury  must  Lave  been  misled  by  the  charge  of  the  judge,  which 
was  erroneous.  It  was,  that  if  the  accident  occurred  without  wanton 
Dfgligence  of  the  CJompany,  but  through  simple  negligence,  the  jury 
was  authorized  to  give  exemplary  and  vindictive  damages,  but  if  the 
accident  was  unavoidable,  and  was  not  the  result  of  the  Company's 
carelessness  or  negligence,  then  only  actual  damages  could  be  given. 
We  shall  set  aside  the  verdict  rendered  under  such  instructions. 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  is  set  aside, 
and  the  judgment  rendered  thereon  is  avoiied  and  reversed,  and  it  is 
DOW  decreed  that  there  be  judgment  in  favour  of  the  defendant  and 
against  the  plaintiff  upon  her  demand,  and  that  the  defendant  recover 
of  the  fdaiutifif  its  costs  in  the  lower  court,  and  the  costs  of  appeal. 

Keheaiing  refused. 

No.  7437. 
Hypolite  Cestac  vs.  Widow  Florane. 

A  widow  who  mortf2:a«:es  her  undivided  half  of  a  certain  piece  of  community  prop- 
erty ther«'bv  necpitft  the  Cfn^.m unity. 

The  widow  in  community  can  not.  while  the  succession  is  still  under  ndministrn- 
tion.  and  before  its  debts  are  paid  and  her  residuary  interest  thus  definitely 
ascertained,  execute  a  valid  mort^a*je  on  her  undivided  half  of  any  specific 
property  of  the  succession.  Where  such  a  niortjfatfe  is  sought  to  be  executed 
by  the  morti^aee  creditor,  the  heir©  are  entitled  to  enjoin  its  execution. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rtghior, 

A  J. 

-FVawfc  D.  Chretien  for  plaintiff  and  appellee. 

A.  &  W,  Vdorhiea  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Maxning.  C.  J.  Michel  Florane  died  in  August  1870,  leaving  a  will, 
a  widow,  and  nine  chidren,  six  of  whom  w^ere  minors.  All  the  property 
was  community.  The  testator  devised  to  I. is  widow  the  usufruct  of  his 
property,  and  appointed  her  executrix.  She  qualified,  and  was  also 
confirmed  natural  tutrix  to  the  minors. 

In  December  1871,  the  widow,  as  executrix  and  tutrix,  petitioned 
the  court  for  a  sale  of  the  property,  or  of  so  much  thereof  as  is  neces- 
sary to  pay  over  four  thousand  dollars  of  debts,  and  the  costs  and 
charges,  and  prayed  a  convocation  of  a  family  meeting  to  advise  touch- 
ing the  sale  of  the  minors'  interests,  and  prescribe  the  terms  of  sale. 
The  meeting  was  held,  the  terms  of  sale  prescribed,  the  sale  ordered, 
and  fifty-six  lets  of  ground  in  New  Orleans  were  sold  in  February  1872, 
and  realized  six  thousand  seven  hundred  and  fifty  dollars.    The  terms 
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-ijiieon  one  and  two  years' 


cause  the  dece»  *"  "'  '^  tie  '^ 

exclu  I«d  the  ^  .,.rJ  -"^        ^^  ^^^^  jj^d  matured,  B.  &  A. 

known  the  tir  •__    -  •  .^;i=./'^^'^(,f  the  succesaion  forS525  prin- 

it  he  hal  no<  ' ,         .^„  /^;>'^  ordered  to  give  security,  and  the 

83enthetrf  •  ,  v-^,,>f,„eged  that  more  than  a  year  had 

he  had  k  »  .      ; ..,  •  '•  r^^^^j.  that  no  account  had  been  rendered 

Good  Chi  .   . ...  /*;;>;^'be  ordered  to  file  an  account  in  ten  daj-s, 

on  the  J  '.v  '^.^w'^l'  We  hear  no  more  of  these  creditors,  or  of 

It  curvf  .  ;•, ,  -.^';>  ^;,,^„„„t  filed.    But  n  few  days  afterwards,  on 

that  tr  ■  ,.-' ;;„^-' ;^„e  borrowed  of  John  Shrepfer  five  hundred 

*'"■"•'  r-:'  "'^^  ^Tj  mortgaged  to  hira  an  undivided  half  of  a  piece  of 

he  \v  /•.<'!/V"'^ftc  2tth.  of  August  1875.  she  executed  to  Gestae,  the 

'  '"':T'"'  t  for  one  thousand  dollars,  and  a  mortgage  on  an  undi- 

V  ^"'U *^!'ax  hHlf-squares  of  ground  in  this  city,  which  belonged  to 

't/  <  revites,  "  as  having  been  common  in  goods  with  her  late 


0 


a^ 


lit 


„,/-''"'t.8  this  note  had  been  reduced  to  8910.  and  Gestae  then  sued 
^'  m.ry  prooesB  for  the  foreclosure  of  his  mortgage,  when  his  pro- 
'  ''C'*.re  arrested  bv  an  injunction  of  Mrs.  Florane,  in  her  capacities 
•  ""irix  of  her  husband  and  tutrix  of  her  minor  children,  and  by  al 
"'"lior  heirs  of  the  husband.    They  allege  that  the  Ruccession  of 
":tZ\  Fl.rane  is  the  owner  of  these  six  half  squares,  and  that  C.«t«: 
,frbout  to  have  an  undivided  half  of  them  sold  under  his  mortgage- 
It  they  are  still  under  administration  in  the  Second  Court  of  Orleans 
Ithat  there  has  never  been  a  partition  of  the  succession,  or  any  part 
thereof,  between  the  widow  in  community  and  the  heirs,  and  the  execu- 
trix has  not  made  any  settlement  of  her  administration,  and  therefore 

the  s»^iz\ire  is  iliogal. 

The  defendant  in  injunction  excepted  that  no  cause  of  action  w«» 
sbewn.  an<l  no  interest  in  the  subject  matter  of  the  suit,  and  reserving 
the  exception,  answered  by  a  general  denial,  and  a  special  averment  that 
the  undivMed  half  of  the  seized  property  was  not  under  adrainistrauoa 

There  has  never  been  any  account  filed,  and  consequently  the  recora 
does  not  shew  what  the  executrix  has  done  with  the  proceeds  of  saleol 
the  fl»tv-8ix  lots.  Neither  does  it  shew  any  action  of  the  succwsion 
cre.iitore  except  that  we  have  noticed.  The  whole  inventory  »  only 
53.102  50.  The  last  paper  filed  by  the  executrix  in  the  succession  «» 
on  May  3. 1876.    She  had  executed  the  mortgage  to  Gestae  fourteen 

months  before. 

The  heirs  of  the  succession  raise  the  questions,  whether  the  exeeu- 
trix.  who  Is  also  wl.iow  In  community,  can  validly  mortgage  an  undi- 
vided half  of  any  specific  property  of  the  sucoeeBlon.  and  whether  IM 
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cgage  creditor  can  foreclose  his  mortgage,  while  the  admiDlstration 
,  pending,  and  sell  absolutely  an  undivided  half  of  the  property  with- 
out regard  to  the  ultimate  rights  of  the  heirs. 

Upon  the  dissolution  of  the  community  by  the  death  of  one  of  the 
spouses,  the  survivor  becomes  owner  of  half  of  the  community  prop- 
erty, subject  to  acceptance  or  renunciation,  which  may  be  exprei-.s  or 
implied.  Unquestionably,  the  widow  Florane  accepted  the  community 
by  mortgaging  an  immovable,  this  being  one  of  the  instances  of  implied 
acceptance  given  by  writers  as  illustrative  of  the  manner  in  which  an 
acceptance  is  implied  or  tacit.  Si  elle  hypothequait  un  imme\ible,  ou 
•eonstituait  une  servitude  sur  un  bien  dependant  de  la  communautt^.  2 
Beliot,  206. 

But  while  a  succession  is  under  administration,  the  widow  in  com- 
mnnity  and  the  heirs  have  no  right  to  interfere  with  it,  and  have  noth- 
ing to  claim  until  the  debts  are  paid,  and  the  administration  has  legally 
terminated.  Sue.  Ogden,  10  Rob.  457.  And  there  must  be  an  adminis- 
tration when  there  are  debts  of  the  deceased  to  be  paid,  and  a  part  of 
the  heirs  are  minors,  who  could  only  accept  with  benefit  of  Inventory. 
Civil  Code,  art.  1034  new  no.  1041.  It  is  true,  even  after  administration 
is  granted,  beneficiary  heirs,  if  not  opposed  by  creditors,  may  take 
charge  of  and  administer  the  property  before  the  administration  is 
entirely  completed,  if  put  in  possession  thereof  legally,  and  these  bene- 
ficiary heirs  may  be  sued  by  a  creditor  of  the  succession.  Soye  v.  Price, 
20  Annual,  93.  But  the  succession,  so  long  as  it  exists,  is  an  entirety. 
As  an  ideal  being,  it  takes  the  place  as  it  were  of  the  deceased,  and  so 
far  as  proprietary  right  is  concerned,  it  is  a  prolongation  of  that  of  the 
deceased  owner. 

The  proprietary  interest  of  a  widow  in  community  is  necessarily 
<»ntingent.  She  owns  one  half  of  the  residuum  after  the  debts  are 
paid.  Until  the  debts  are  paid,  it  cannot  be  certainly  known  whether 
there  will  be  any  rtsiduum,  or  if  any,  what  portions  of  the  property  will 
remain  to  constitute  that  residuum.  How  then  can  she  pick  out  a  par- 
ticular piece  of  property,  or  several  pieces,  and  assuming  that  the  sale 
of  it  or  them  will  not  be  necessary  to  pay  the  debts,  appropriate  an 
nndivided  half  to  herself,  and  mortgage  it  as  her  own  absolutely? 

The  plain tifif  argues  that  since  the  widow  becomes  responsible  for 
half  of  the  debts  by  accepting  the  community,  she  is  also  absolute  owner 
of  one  half  of  the  property.  This  is  a  7i07i  nequUur.  Her  acceptance 
gives  to  the  creditors  two  securities — that  of  the  succession  property, 
and  that  of  her  own.  Because  she  becomes  liable  by  acceptance  to  pay 
one  half  of  the  debts,  it  does  not  follow  that  the  creditor  loses  his  pri- 
mary right  agahist  the  succession  property. 

Nor  can  the  law  intend  that  where  a  person  holds  property  in  sev- 
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eral  capacities — for  instance  as  widow  in  community,  «8  executiix,tod 
as  tutrix — she  can  alienate  it  in  one  capacity  to  tbe  detrimeDt  of  tk 
others.  It  is  no  answer  to  say  that  she  alienates  as  executrix  vhes  dr 
sells  for  the  payment  of  debts.  That  is  not  her  ToluDtary  ali^iatk; 
but  an  alienation  in  whieh  she  is  but  an  instrument  of  the  law.  Tbe 
creditor  is  not  hurt  by  such  alienation,  for  it  is  made  to  pay  bioL  Tse 
heir  is  not  hurt,  for  like  the  widow  in  community,  he  is  entitled  cnly to 
what  is  left  after  the  debts  are  paid. 

This  case  is  almost  identical  with  Hickman  v.  Thompsoo/21  AddoL 
264  and  26  Annual,  260.  There  as  here,  the  widow  had  appareotlj c«d 
succession  funds  and  had  not  accounted  for  them,  and  bad  mortgage 
an  undivided  half  of  property  belonging  to  an  unsettled  community (er 
her  individual  debt,  and  it  was  held  that  as  creditors  had  not  compUioed, 
the  heir  could  not.  This  is  placing  minor  heirs  at  the  mercy  o(ia 
improvident  executrix,  or  widow  in  community.  In  our  opinioD,  so  fir 
from  the  heir  being  compelled  to  stand  by  and  witness  the  spoliatitc i-t 
his  heritap:e,  it  is  the  manifest  and  imperative  duty  of  those  whorepn' 
sent  minor  heirs  to  arrest  a  sale  of  the  property  of  an  unsettled  socoes- 
si<»n,  about  to  be  made  to  pay  the  individual  debt  of  an  executiiic: 
widow  in  community,  and  to  delay  it  until  the  ad rainist ration  is  forced 
to  its  end,  and  the  riglits  both  of  the  widow  in  community  and  thebflre 
are  definitely  ascertained.  The  major  heirs  may  interfere  or  oot  as  salts 
their  ph^asure,  but  they  who  have  minor's  interests  in  charge cannc*  « 
their  own  option.  And  to  inflict  damages  upon  the  miuore,  ttroagk 
their  representative,  for  the  attempt  to  protect  their  rights,  as  was  d*« 
in  this  ease  and  in  that  cited,  is  to  add  to  the  injury  ioflirtcMi  bvai 
improvident  executrix  or  widow  in  community,  another  injury  inffid<«i 
through  the  medium  of  a  court. 

Mrs.  Florane  could  not  mortgage  a  particular  immovable  ofty 
succesHi«)n  for  her  own  debt.  She  cannot  select  any  specific  piece  "f 
property,  and  by  her  own  volition  mike  an  undivi  led  half  of  it  hefwiu 
and  thus  convert  her  previous  ownership  into  an  absolute  and  inde- 
feasible title.  Tlie  heir,  as  well  as  the  creditor,  is  entitled  to  havetae 
a  liniiiistration  of  the  success!  *n,  as  an  entirety,  completed,  Son  ^'* 
st((t  but  that  the  wid  )w  has  alrea  ly  received  her  full  half  of  theentirf 
sueoi^ssiou,  and  if  a  mortgage  given  by  her  upon  parts  of  iisremaioa^ 
property  were  held  good,  and  the  property  alienated  by  its  foreclustm 
the  heir  wouhi  be  denuded  of  his  inheritance.     Therefore 

It  is  ordered,  a  Iju  Iged,  and  decreed  that  the  judgment  of  tbf 
lower  c  )urt  is  avoid  ^1  a:i  I  reversed,  and  it  is  now  decreed  that  tbe 
injunction  of  the  lieira,  both  major  and  minor,  is  maintained  and  p«*' 
petuated,  and  they  have  judgment  against  the  plaintiff  for  their  ct-sts a 
the  lower  court,  and  for  those  of  the  appeal. 
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No.  7315. 

J.  W.  Black  vs.  Good  Intent  Tow-Boat  Company. 

The  writ  of  injunction  will  issue  on  the  ez  parte  application  of  the  complainant, 
only  in  its  prohibitory  or  remedial  form ;  as  in  cas^  where  the  only  purpose  to 
beaoeompUshed  is  to  restrain,  or  prohibit  something  from  beinffdone.  But 
in  i  8  mandatory  forra»  when  it  commands  the  doine  of  something,  it  can  not 
be  issued  until  a  hearing  on  the  merits;  or  when,  a  prohibitory  writ  havinff 
issued,  restrainlnj?  a  party  from  obstructing  the  exercise  of  a  rlcht.  the  ob- 
struction may  b  i  commanded  to  be  removed  because  its  continuance  effects  the 
very  injury  he  was  prohibited  from  effecting* 

i  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Eogers^ 

Homor  &  Benedict  and  Henry  C.  Miller  for  plaintiff  and  appellant. 
James  McConnell  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  case  presents  a  question  not  hitherto  settled 
by  our  jurisprudence,  i.  e.  should  a  mandatory  injunction  issue  upon  a 
preliminary  motion  or  application  ? 

There  are  two  forms  or  kinds  of  injimction  employed  by  English 
and  American  courts  of  equity,  the  most  common  form  being  that 
which  operates  as  a  restraint  upon  a  party  in  the  exercise  of  his  real  or 
supposed  'rights,  and  the  other,  commanding  an  act  to  be  done.  The 
first  is  sometimes  called  the  remedial  writ,  and  the  second  the  judicial 
,writ,  because  it  issues  after  a  decree.  2  Story  Eq.  Jur.  {  861.  With  us, 
the  definition  of  the  writ  is  statutory; — injunction,  or  prohibition  is 
a  mandate  obtained  from  a  court  by  a  plaintiff,  prohibiting  one  from 
doing  an  act  which  he  contends  may  be  injurious  to  him,  or  impair  a 
right  which  he  claims.    Code  Prac.  art.  296. 

The  plaintiff  is  the  owner  of  tow-boats,  and  is  engaged  in  the  busi- 
ness of  towing  vessels  back  and  forth  from  the  gulf  to  this  City.  In 
the  prosecution  of  his  business,  it  is  o'ten  necessary  and  always  useful 
to  communicate  by  telegraph  with  the  Passes  of  the  Mississippi  river. 
The  defendant  is  an  incorporated  company,  established  to  conduct  the 
business  of  towing  vessels  to  and  from  the  gulf  hither,  and  was 
empowered  to  build  or  buy  steam  tow-boats,  and  to  purchase,  or 
build,  or  establish  a  telegraph  line  between  this  City  and  the  Passes. 
The  company  built  the  line,  and  for  many  years  it  was  open  to  the  pub- 
lic, any  one  sending  dispatches  over  it  at  pleasure  on  paying  the  rates. 
The  plaintiff  thus  used  it,  but  for  some  cause  bis  dispatches  were  re- 
fused transmission  a  year  ago,  and  in  May  1878  he  brought  this  suit. 
His  prayer  is,  that  a  writ  of  injunction  issue,  commanding  the  defendant 
company  to  receive  and  transmit  by  magnetic  telegraph  over  its  tele- 
graph line  between  this  City  and  the  Passes,  all  messages  from  or  to 
32  31 
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him,  offired  to  be  transmitted,  on  the  payment  of  the  usual  ntaot 
compensation,  and  that  after  due  proceedings  had,  the  writ  be  iMi 
peremptory. 

The  (lefeniant  construes  the  use  of  the  disjunctive  in  our  defioitiia 
of  the  writ — *  injunction  or  prohibition  is  a  mandate '-^as  explaoatoiy 
of  its  nature,  so  that  the  word  'prohibition'  shall  be  considered  tt a 
definition  of  'injunction,' and  as  having  been  used  to  indicate  the  kisd 
of  writ  which  the  Cole  adopts,  thus  restricting  our  statutory  writ  to  c« 
of  those  known  in  Equity  practice.  We  are  not  inclined  to  adopt  &cod- 
Btruction  which  may  shut  us  off  from  sources  of  relief  that  ought  to  be 
open  to  us,  and  particularly  when  it  is  based  on  the  use  of  a  su^ 
word,  not  intended  apparently  to  have  such  broad  significance.  Ti^ 
court  early  declared  that  the  writ  is  as  effective  in  enfordog  a  rigbt  as 
in  preventing  a  wrong.    McD  >nough  v.  Calloway,  7  Rob.  442. 

In  that  case,  the  plaintiff  alleged  that  the  defendant  bad  wroogfoIlT 
fenced  up  an  alley  way  between  their  lots,  which  was  common  to  both, 
and  prayed  the  court  to  order  the  obstruction  removed,  and  that  il 
injunction- should  issue,  commanding  the  defendant  not  to  disturb  kc 
in  the  free  use  and  enjoyment  of  the  common  way.  The  judge  gave  c 
order  simply  enjoining  the  defendant  from  disturbing  the  plaintiff  it 
the  use  of  the  alley,  and  several  days  afterwards,  the  plaintiff  made  a: 
affidavit,  and  asked  for  a  rule  on  the  defendant  to  shew  cause  why  b« 
should  not  be  punishe  1  for  contempt,  and  why  the  obstructions  shoold 
not  be  immediately  pulled  down.  Upon  the  hearing  of  this  rule,  tit 
judge  said,  it  appeared  the  defendant  had  done  no  act  since  his  ioj1la^ 
tion,  but  had  quietly  permitted  the  fence  to  stand,  and  as  the  writ  «as 
a  preventive  one,  the  defendants  had  not  been  guilty  of  any  contfmpt 
and  as  to  ordering  the  obstructions  to  be  demolished,  that  he  could  ecc 
do  so  until  he  heard  the  parties  on  the  merits.  On  appeal,  the  point 
was  made,  that  injunction  is  not  the  proper  remedy  when  tbeobjeetis 
to  direct  a  partv  to  perform  a  particular  act ;  and  that  if  it  be,  the  order 
cannot  be  made,  to  the  extent  required,  before  hearing  the  parties  <s 
the  merits,  and  this  court  said  ; — the  law  has  not  left  parties  remedilett 
in  such  cases,  nor  the  courts  powerless  for  the  correction  of  such  erih. 
The  judge  below  should  at  once  have  granted  an  order  to  hare  the 
obstruction  removed  by  the  sheriff. 

It  is  claimed  by  the  defendant  that  this  case  only  shews  that  cases 
may  arise  of  extreme  necessity,  in  which  our  courts  will  enforce  ther 
authority  or  decrees  by  the  mandatory  writ  of  Injunction ;  but  it  cer 
tainly  shews  that  the  issuing  of  such  writ  was  considered  within  the 
competency  of  our  courts.  As  it  is  the  only  authoritative  case  on  that 
question,  it  becomes  necessary  to  determine  whether  we  will  roaiDtiiB 
that  construction,  and  to  what  extent 
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SiDce  we  do  not  admiaister  law  and  equity  in  separate  courts,  it  is 
^sential,  in  interpretisg  the  articles  of  the  Code  of  Practice  that  treat 
of  the  writs,  peculiar  to  equity  jurisdiction,  to  give  such  effect  to  them 
as  will  make  the  writs  effectual  remedies,  so  fur  as  this  can  be  done 
without  running  counter  to  the  express  language  of  the  Cpde.  Resort 
is  often  had  to  the  decisions  of  Equity  courts  in  making  this  interpreta- 
tioD,  controlled  by  the  fact  that  our  remedies  are  statutory,  and  can 
only  be  used  for  the  purposes  indicated ;  but  we  should  not  be  justified 
in  going  beyond  the  application  of  those  remedies  made  by  Equity 
coarts,  and  recognised  therein  as  sufficiently  comprehensive  to  attain 
complete  relief. 

The  history  of  the  question  now  before  us  in  the  Chancery  courts 

of  England  has  been  correctly  and  fully  epitomised  in  a  recent  case, 

which  reviewed  all  the  decisions  from  the  earliest  in  Vesey  down  to 

Heracy  v.  Smith  decided  by  Sir  Page  Wood  V.  C.  afterwards  Lord 

Cbancellor  Hatherley,  and  the  court  summed  up  the  investigation  by 

aayiog; — there  are  cases  in  which  mandatory  injunctions  have  been 

ordered  on  motion,  (equivalent  to  our  granting  the  writ  on  prima  facie 

shewing)  but  they  are  all,  or  nearly  all,  cases  in  which  some  erection, 

placed  and  maintained  by  the  defendant  to  effect  the  injury  complained 

of,  was  ordered  to  be  removed,  or  its  maintenance  forbidden,  on  the 

ground  that  the  defendant  effected  the  act  he  was  restrained  from 

d>ing  by  continuing  such  erection.    Rogers  Locomotive  and  Machine 

Works  V.  Erie  R.  Co.,  20  N.  J.  Eq.  379.    And  that  was  precisely  the 

McDonough  ccuse.    Calloway  effected  the  obstruction  of  the  alley,  which 

iie  was  restrained  from  doing,  by  continuing  the  erection  which  caused 

the  obstruction.    Further  on  in  the  same  case  the  New  Jersey  court 

sav ; — A  number  of  authorities  and  cases  were  cited  on  the  argument  to 

shew  that  courts  of  equity  will,  in  certain  cases,  decree  the  restitution 

of  particular  chattels.    But  these  are  all  cases  where  it  was  so  ordered 

upon  final  hearing.    There  is  no  case  of  any  interlocutory  injunction 

being  granted,  or  even  applied  for,  for  such  purpose. 

The  farthest  we  feel  authorized  to  go  is  to  hold  that  the  writ  of 
iojanction,  in  the  prohibitory  or  remedial  form,  can  alone  be  issued  on 
the  ex  parte  application  of  the  complainant,  and  this  the  more,  since  the 
issuing  of  the  writ  is  not  with  us  matter  of  discretion,  but  of  compulsion, 
when  the  applicant  for  it  complies  with  the  requirements  of  the  Code  of 
Practice,  by  presenting  a  petition  which  on  its  face  se'ts  out  a  legal 
tsause  for  the  writ,  and  fortifies  it  by  his  oath,  and  gives  bond.  Beebe 
T.  Guinault,  29  Annual,  795.  The  writ  in  the  mandatory  form  cannot 
be  issued  until  a  hearing  on  the  merits,  when  it  is  a  judicial  writ  and  is 
rned  to  enforce  a  decree;  or  when,  a  prohibitory  writ  having  issued, 
restraining  a  party  from  obstructing  the  exercise  of  a  right,  the  obstruc- 
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tion  may  be  commanded  to  be  removed  because  its  eoDiinuaiKecCects 
the  very  injury  he  was  prohibited  from  effecting. 

This  appeal  is  from  a  judgment  setting  aside  the  injuDction  cbtaiaeii 
ex  parte,  the  trial  having  been  only  on  the  exception  and  motion  to  dis- 
solve, and  the  lower  judge  presents  the  questicm  he  decided  thus;- 
whether  on  the  face  of  an  application,  such  as  the  present,  there  a  a 
warrant  in  law  to  issue  in  limine  the  injunction  granted  in  tbisGBse;cr 
in  other  words,- is  it  lawful  under  our  law  and  jurisprudence  to  is6M a 
mandatory  injunction  before  a  trial  upon  the  issues  of  the  oontrofosj? 

His  judgment  answered  that  question  negatively. 

Judgment  affirmed. 


No.  7287. 
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Thos.  S.  Elder  vs.  City  of  New  Obleaks  et  al. 

It  iB  not  necessary  that  the  name  of  the  clerk  of  the  lower  court  should i»Kffi> 

the  body  of  the  transcript  of  appeal.    His  siffnature  thereto  is  suffi<rteDL 
Where  a  formal  afirreement  between  counsel  has  been  made  as  to  what  shall t«i»- 

cluded  In  a  transcript  of  appeal,  the  clerk's  certificate  that  the  traBscrfpt ««- 

tains  all  the  documents,  records,  etc..  required  by  the  agreement,  will  be  kI- 

olent. 
The  lower  court  fixes  the  return  day  of  an  appeal,  and  heoce  if  it  is erroaeoaair 

fixed,  the  error  can  not  prejudice  the  appellant. 
The  principal  and  surety  on  an  injunction  bond,  who,  on  the  dissolutloa ol 6* 

injunction,  have  been  condemned  in  solido  for  a  certain  sum,  msFaBitfisJ 

ffive  but  one  appeal  bond,  with  a  surety  who  binds  himself  "for  botb sad i^ 

either."  in  the  sum  fixed  by  the  court, 
Where  the  appellant  gives  bond  in  the  amount  fixed  by  the  court,  the  «w«l«» 

not  be  dismissed  on  the  ground  that  the  smount  is  insufficient. 
Where  an  injunction  issues  to  restrain  the  pale  of  property  worth  0TfTf5«.«'^ 

led  with  a  demand  for  damages  for  a  large  amount,  this  court  will  hii«}V^ 

diction  of  an  appeal  from  the  judgment  disBolving  the  injunction. 
The  affidavit  of  a  party  praying  for  an  injunction  that  "all  the  facts  aboTe  set  fwii 

as  bases  of  an  injunction,  find  reasons  why  an  injuncticn  Ehculd  it^B**** 

true  and  correct "  is  insufficient. 
It  is  only  when  an  injunction  has  been  taken  to  restrain  the  execution nf  aacaff 

judgment,  that  the  principal  and  surety  on  the  bond  maybe  summarilywa- 

demned  in  solido. 
The  publication  of  the  notice  to  delinquent  taxpayers  made  by  the  AdniiBlstic»f 

of  Finance  of  the  city  of  New  Orleans  in  virtue  of  Act  48  of  the  Legislatifff*' 

1871.  stands  in  lieu  of  citation,  and  just  as  effectively  brings  the  parties  ii^^ 

court. 
The  right  of  a  judge  presiding  in  a  court,  and  de  facto  discharging  tlie  diititf» 

that  office,  can  not  be  collaterally  questioned  by  litigants  therein. 
The  reception  of  secondary  or  illegal  evidence  in  proof  of  a  fact  is  lo  gioiidt^ 

annul  a  judgment  upon,  when  the  evidence  was  not  objeeted  to. 
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Under  a  iadffment  and  execution  for  taxes  the  first  writ  of  fl.  fa.  Issued  in  the  case 
fontinues  in  force  until  flnally  satisfied. 

lathe  parish  of  Orleans  the  s-^iziire  of  property  under  tifi.fa.  issued  in  execution 
of  a  judgment  for  taxes  is  c  'nstruetlve.  It  takes  effnct  by  merely  recording  the 
notice  of  seizure  in  the  mort^Hiire  ofTlce.  and  such  seizure  can  not  be  affected  by 
an  omission  of  the  sheriff  to  state  on  his  return  the  "date  and  hour"  of  the 
resistry  of  the  notice. 

Id  the  absence  of  contrary  proof  it  will  be  presumed  that  the  sheriff  properly  re- 
corded the  notice  of  seizure  in  the  mortirace  office. 

It  is  a  sufficient  description  of  property  seized  and  sold  under  a  judflrment  for 
taxes  that  it  is  situated  in  a  certain  district,  and  SQuare.  bounded  by  four  cer- 
tain streets,  and  measures  so  many  feet  in  depth  by  so  many  feet  in  width. 

i  PPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe^ 

McGloin  &  ITiTon  for  plaintiff  and  appellant. 

Sam.  P.  Blanc,  Assistant  City  Attorney,  for  the  city,  defendant  and 
appellee. 

Henry  Denis  for  Mrs.  Adams,  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Appellee  moves  to  dismiss  this  appeal  on  six  grounds. 
The  first,  second,  and  third  grounds  may  be  disposed  of  in  the 
main  by  saying  that  the  irregularities  complained  of  are  fully  covered 
by  the  argument  of  counsel,  shown  by  the  record,  and  the  documents 
tiled  by  appellant  on  fourth  January,  1879.  All  tlie  papers  not  excluded 
by  that  agreement  seem  to  be  in  the  record,  and  in  that  of  State  ex  rel. 
Elder  vs.  Judge  Third  District  Court,  No.  6846.  The  transcript  was  filed 
in  time  under  said  agreements. 

It  is  not  necessary  that  the  clerk's  name  should  appear  in  the  body 
of  his  certificate.    His  signature  thereto  is  sufficient. 

He  certifies  that  the  transcript  contains  all  documents,  records,  etc., 
required  by  the  written  agreement  of  counsel.  That  was  sufiBcient  in  a 
tsase  where,  like  this,  the  counsel  had  made  a  formal  agreement  on  the 
subject. 

The  fourth  ground  is  that  the  appeal  should  have  been  returnable 
third  Monday  of  May  instead  of  first  Monday  of  November.  Appellant 
moves  for  the  appeal,  and  the  court  fixes  the  return  day  thereof.  If  the 
court  erred,  appellant  can  not  be  prejudiced  thereby. 

Toe  fifth  ground  is  that  the  bond  for  a  suspensive  appeal,  from  the 
judgment  dissolving  the  injunction,  is  defective  and  insufficient  in 
amount.  The  judgment  is  for  $100  damages  and  costs.  The  court  fixed 
the  bond  at  8250.  When  the  appellant  gives  bond  for  the  amount  fixed 
by  the  court,  the  appeal  can  not  be  dismissed.  If  it  be  a  money  judg- 
ment, the  law  fixes  the  amount  for  suspensive  appeal.    The  judgment 
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was  one  in  solido  agaiast  plaintiff  and  the  surety  on  his  injunction  bead. 
They  appealed  by  Joint  motion  in  open  court,  and  gave  one  boDd  wiUft 
surety  who  bound  himself  for  $250  "  for  both  and  for  either^  of  tbe 
principals. 

We  know  no  law  or  reason  why  two  persons  condemned  in  lofiji 
in  the  same  judgment  should  give  separate  bonds.  If  the  sarftr  bekr 
both  of  them,  and  for  each  of  them,  and  binds  himself  to  paytheamooLt 
required,  it  is  sufficient. 

The  condition  of  the  bond  in  this  case  is  that  prescribed  bjtke 
Code  of  Practice. 

The  sixth  ground  is  that  the  amount  involved  is  not  within  the  jon- 
diotion  of  this  court. 

Plaintiffs  petition  alleges  in  substance  that  the  city  of  XewOiieui 
caused  to  be  entered  up  against  him,  without  citation  or  notice,  afid 
without  default,  a  protended  judgment  for  SI 75  for  taxes ;  that  itCBOwi 
to  be  issued  thereon  a  pretended  writ  of  fieri  facias,  which  was  iJl^ 
upon  its  face,  and  caused  a  pretended  sale  of  his  property  to  bemade^ 
without  having  made  any  seizure  thereof,  and  without  hanug  gives 
him  any  notice;  that  he  was  entitled  to  redeem  said  property,  and  by 
way  of  compromise  tendered  the  necessary  amount  to  the  purebaser, 
Mrs.  Adams ;  that  the  judgment  and  the  kale  are  therefore  absolite 
nullities  ;  that  the  sheriff,  the  purchaser,  and  the  city  are  threateomgb 
dispossess  him  under  said  void  proceedings.  He  therefore  pniysaoiB- 
Junction  restraining  them,  and  for  judgment  against  them  decl&riogtbe 
nullity  of  said  judgment,  and  of  said  sale,  and  for  930(0  damagn  iff 
disturbing  him,  etc.  It  is  alleged  and  admitted  that  the  property s 
worth  over  8500— in  fact,  several  thousand  dollars.  Appellee  rdi«oa 
the  case  of  Gushing  vs.  Sambola  &  Ducros,  30  An.  426,  and  ttw  casa 
there  cited,  and  others  to  same  effect. 

But  that  case  does  not  meet  all  the  issues  in  this  case.  ^etb«R 
held  that  an  action  to  annul  a  judgment  for  less  than  $500,  between t^ 
parties  to  such  judgment,  could  not  be  brought  within  our  juriBdictioa 
by  alleging  damages  to  a  greater  amount  as  consequence  of  itseitt* 
tion.  There  is  involved  in  this  suit  a  demand  to  annul  the  sbenffssaie, 
for  matter  subsequent  to  and  independent  of  the  judgment,  and  for 
damages  to  a  large  amount,  resulting  from  his  alleged  acts.  Thisstatt 
of  facts  brings  the  case  within  the  jurisdiction  of  this  court.  Wbelfeff 
the  plaintiff  can  inquire  into  the  judgment  itself,  will  be  a  subjfrtc^ 
inquiry  when  the  case  comes  before  us  for  trial,  and  we  needexpnaiw 
opinion  thereon  at  present. 

The  motion  to  dismiss  is  overruled. 


NEW  ORLEANS,  MAY,  1879.  603 

Elder  vs.  City  of  New  Orleans  et  al. 

Ok  the  Mebit& 
Plaintifif  sues  to  anDuI,  first,  a  judgmeDt  of  the  Superior  District 
Court  rendered  against  him  in  1874  for  taxes  due  the  city  of  New 
Orleans;  second,  a  sheriff  sale,  under  execution  of  said  judgment, 
whereby  a  square  of  ground  in  this  city  was  adjudicated  to  Mrs.  C. 
Adams,  Jr. 

He  alleges  that  the  sheriff  is  about  to  put  Mrs.  Adams  in  possession 
under  an  order  of  court.  He,  therefore,  asked  and  obtained  an  injunc- 
tion restraining  said  parties  from  interfering  with  his  possession. 

Defendant  moved  to  dissolve  this  injunction,  with  damages,  on  sev- 
eral grounds,  one  of  which  was  insufficiency  of  the  affidavit.  The 
coart  sustained  the  motion  and  dissolved  the  injunction,  with  $100  dam- 
ages, against  principal  and  surety  in  solido.  Plaintiff  appeals  from 
said  decree. 

The  case  was  then  tried  on  its  merits,  and  there  was  judgment  dis- 
missing plaintifTs  suit.  From  this  final  judgment  plaintiff  also  appeals. 
Plaintiff's  petition  alleges  various  grounds  of  nullity  against  the 
judgment  and  sale,  and  that  the  sheriff  is  about  to  and  will  execute  a 
deed  to  Mrs.  Adams,  and  is  about  to  and  will  dipossess  petitioner  and 
place  said  purchaser  in  possession,  unless  enjoined.  The  oath  is  as  fol- 
lows : 

*'  That  all  the  facts  above  set  forth  as  basis  of  an  injunction,  and 
reasons  why  an  injunction  should  issue,  are  true  and  correct." 

It  is  manifest  that  such  an  affidavit  is  insufficient.  It  can  not  be 
positively  affirmed  of  any  fact  stated  in  the  petition  that  U  is  sworri  to. 
What  facts  are  or  are  not  considered  to  be  boids  and  reasons  for  injunc- 
tion, is  left  to  conjecture,  argument  and  inference.  The  oath  must  be 
positive.  The  rule  is  well  stated  in  Herbert  vs.  Joly,  5  La.  p.  52,  by 
Chief  Justice  Martin  :  '*  The  oath  should  be  direct,  positive,  and  un- 
conditional." See,  also,  5  La.  82  ;  3  An.  225.  The  injunction  was  prop- 
erly dissolved  ;  but  we  do  not  think  that  damages  could  be,  in  such  case 
as  this,  summarily  awarded.  It  is  where  the  injunction  is  taken  to  re- 
strain the  execution  of  money  judgments,  that  the  principal  and  surety 
may  be  summarily  condemned  in  solido.    R.  S. 

This  is  not  such  a  c£ise.  Indeed,  there  is  no  law  making  the  surety 
in  such  case  as  this  a  party  to  the  suit.  The  right  of  defendant  for 
damages  upon  the  bond  should  have  been  reserved. 

On  the  merits,  the  grounds  of  nullity  against  the  judgment  are, 
first,  want  of  citation  ;  second,  incompetency  of  the  judge  ;  third,  that 
there  was  not  legal  proof  of  publication  of  the  notices  to  delinquents 
prior  to  confirming  default. 

The  judgment  sought  to  be  annulled  recites  that  there  was  "  due 
proof  of  the  publication  required  by  law."  Under  the  law  (sec.  21  of  the 
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city  charter,  act  No.  7  of  extra  session  of  1870)  this  publicatioD  su^k 
in  lieu  of  citation.  Aside  from  the  presumption  of  law,  there  waeprfi- 
tlve  proof  that  this  publication  was  made  in  the  official  journal  for 
thirty  days,  as  required.  The  publication  was  made  three  tiroes  daiii^ 
the  thirty  days,  in  conformity  to  section  nine,  act  48  of  187L  Veiw 
no  reason  to  doubt  the  authority  of  the  Legltilature  to  confer  the  pwer 
to  make  this  pab!icat!'>n  upon  the  A  Iministrator  of  Fioaooe.  Itiirjt 
a  judicial  act,  and  the  Legislature  may  require  it  to  be  doDe.&sidlfcy 
that  officer  as  by  the  clerk  or  sheriff.    The  citation  was  sufficieDt 

The  second  ground  is  that  Jacob  Hawkins,  the  judge  pnsMioglB 
the  Superior  District  Court,  was  appointed  to  said  office,  and  noteledri 
as  required  by  the  constitution.  This  might  be  a  good  grooodforlii 
removal  in  a  proper  action  brought  for  that  purpose.  Tlie  right  of  tie 
judge  presiding  in  a  court,  and  de/ac^o  discharging  the  duties  of  tkl 
office,  can  not  be  collaterally  questioned  by  litigants  thereio,  more  espe- 
cially in  proceedings  to  which  he  is  no  party. 

The  third  ground  is  in  substance  that  the  proof  of  publicstioD  m 
not  that  required  by  law,  and  he  cites  R.  8.  section  twenty-ai,  whkl 
directs  the  State  Printer  to  make  affidavit  to  the  publication.  Ereii 
that  section  referred  to  other  than  publications  made  by  order  of  cout, 
the  fact  of  publication  could  be  proved  by  other  evidence  if  not  (^ 
jected  to.  The  reception  of  secondary  or  illegal  evidence  Id  proof  of  i 
fact  is  no  ground  to  annul  a  judgment  upon.  Such  evidence  6bc«ld 
have  been  objected  to  when  offered.    This  is  elementary. 

The  grounds  upon  which  the  sale  is  attacked  are — 

First— That  the  writ  of  Ji.fa.  had  no  return  day  fixed  therein. 

Second — That  there  was  no  lawful  seizure  of  the  property,  or  «• 
turn  thereof. 

Third — That  there  was  no  notice  of  seizure. 

Fourth — No  lawful  description  of  the  property  seized  and  sold 

The  first  ground  is  abandoned,  except  that  ft  is  contended  tbe 
sherifT  made  the  sale  under  an  expired  writ.  We  have  held,  on  iv^ 
than  one  occasion,  that  the  eighth  section  of  act  85  of  1858  wnsiof^vc* 
still,  and  that  under  "judgment  and  execution  for  taxes,'*  **  no «!»«« 
plnrles  writ  shall  be  issued,  but  the  first  writ  shall  continue  in  fcree 
until  finally  satisflei."  Marin  vs.  Sheriir,30  An.  295.  That  art  is  WJ 
repealed  by  the  general  law  found  in  the  R.  S.  on  the  subject  of  wtwi 
of  writs.  It  is  not  on  the  same  subject  matter,  and  relates  to  tbe  tpeo^ 
matter  ot  writ^  on  ta:x  judgments. 

Second — In  the  parish  of  Orleans  tht)  seizure  is  constructive,  ia*J 
results  from  the  recordation  of  the  notice  of  seizure  in  the  m<>rtg<P 
office.  ThesherlfJin  his  return  on  the  writ  certifies  that  he**aia*J 
the  said  n<»tice  of  seizure  to  be  duly  recorded  in  tbe  office  of  tbeB^ 
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eorder  of  Mortgages.''*  This  recordation  was  itself  the  seizure.  It  was 
a  fact,  an  act  The  sheriff  is  directed  to  make  'out  three  notices  of 
seizure — one  for  the  debtor,  one  for  registry,  and  a  third  one  for  hitf  re- 
turn. It  directs  him  on  this  third  one  to  state  the  *'  ilate  and  hour"  of 
tbe  registry  thereof  in  the  mortgage  offlce. 

Plaintiff's  counsel  treats  this  return  on  this  third  copy  of  the  notice 
BB  sacramental,  and  argues  that  if  that  return  is  not  made  strictly  as 
required  there  is  no  seizure.  We  have  seen  that  the  recordation  con- 
tiiiates  the  seizure.  Can  it  be  that  the  omission  of  the  sheriff  In  his  re- 
turn to  state  the  "  date  and  hour  "  of  registry  can  obliterate  the  fact  of 
registry,  and  make  non-existent  that  which  really  exists  ?  This  is  the 
Tery  refinement  of  technicality. 

There  is  no  evidence  of  the  date  of  this  registry.  We  only  have 
the  sheriiTs  return  on  the  writ  that  was  "  received  November  28,  1874, 
and  levied  upon  the  property  described  in  the  within  annexed  notice  of 
seizure;  «  *  ♦  caused  the  said  notice  of  seizure  to  be  duly  recorded," 
etc  The  words  "  recorded  August  SO,  1875,"  written  across  the  back  of 
tbe  writ,  are  unsigned  and  not  in  any  way  connected  with  the  sheriff's 
return  thereon.  We  must,  in  the  absence  of  contrary  proof,  presume 
that  the  sheriff  did  his  duty  and  recorded  the  notice.  He  says  he  did. 
If  the  words  referred  to  mean  anything,  it  is  that  the  writ  itself  was 
recorded  somewhere,  but  where  is  conjectural. 

Third — ^There  was  a  notice  of  seizure  given  to  and  served  in  person 
upon  the  plaintiff  as  shown  by  the  record. 

Fourth — The  property  is  described  as  a  square  of  ground,  No.  243, 
in  the  Sixth  District,  bounded  by  Magazine,  Camp,  Valmont  and  Leon- 
tine  streets,  measuring  278  by  306  feet.  We  are  at  a  loss  to  see  what 
defect  there  is  in  this  description. 

It  embraces  the  whole  square ;  and  even  if  there  be  a  discrepancy 
of  a  few  inches  in  the  dimensions  one  way  and  a  few  feet  another  be* 
tween  the  notice  and  plaintifTs  title,  what  matters  it?  The  bounds  are 
accurately  stated  and  well  defined.  There  can  be  no  mistake.  We  see 
Bo  nullity  in  the  judgment  or  sale,  and  the  court  a  qua  properly  rejected 
plaintifTs  demand.  But  it  improperly  awarded  damages  against  the 
plaintiff  and  his  surety  in  this  action. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from,  rejecting  and  dismissing  plaintiff's  demand,  is  affirmed  ;  that  the 
judgment  dissolving  the  injunction  and  condemning  plaintiff  and  surety 
in  damages  be  annulled,  so  far  as  it  awards  said  damages,  and  in  all 
other  respects  is  afQrmed — reserving  to  defendants  their  right  to  pro- 
ceed OQ  the  injunction  bond  for  such  damages  as  may  be  due.  It  is 
further  ordered  that  plaintiff  pay  costs  of  the  court  below  and  defend- 
ant those  of  this  appeal. 
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3]       '      Hebminie  Fberet  yb.  Heirs  of  J.  P.  Freret.    Ruue  of  Hedb  to  zub 
ill?_705|  MORTGAGES— Opposition  of  judgment  creditor. 

Asaccession  is  terminated  when,  all  the  debta  appearing  to  have  beenpaklbrt 
flaal  account  of  its  administrator  duly  homoiosated.  the  heirs  shall  bntbeei 

a 

put  in  possession  of  the  hereditary  effects  by  a  judirment  of  court. 

Or  when,  the  debts  not  beinff  all  paid,  and  the  account  of  the  admiDistntsr's 
actual  crestion  beinir  duly  homologated,  the  heirs  nemine  ob^anU §nv^m 
possession  by  a  judgment  of  court,  in  which  case  each  heir  is  liable  tc  ths 
erudite rs  for  his  virile  share. 

A  succession  belndr  thus  at  an  end.  the  heirs  are  owners  in  common  of  the  heredi- 
tary effects,  and  the  Second  court  of  New  Orleans,  being  a  court  of  Piobi» 
only,  is  without  jurisdiction  of  a  suit  for  their  partition. 

Woolfolk  V.  Woolfolk.  30  Annual.  139  approved. 

Heirs  of  a;;e.  who  have  been  put  in  possession  of  the  property  of  their  aooessu 
by  a  judj^mont  of  court,  can  sell  their  hereditary  property,  but  such  rale  tH 
not  disturb  or  affect  the  mortf;a«:e8  of  their  ancestor,  nor  those  existin^aciis^ 
the  individual  heirs. 

A  PPEAL  from  the  Second  District  court  of  Orleans,  TissotfJ. 

Ogden  &  Hill  and  Lancanter  for  the  heirs.  * 

Seghera  for  the  Opponent  creditor. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  James  P.  Freret  died  in  1869,  leaving  a  widow  aid 
thirteen  children,  three  of  whom  were  minors.  In  1875,  all  the  b€in 
being  then  of  age,  they  petitioned  the  Second  Court  of  Orleans  forr^ 
cognition  as  heirs,  and  to  be  put  in  possession  of  his  estate,  and  re- 
quiring the  widow,  who  was  the  representative  of  the  succefision,  to  fiit 
an  account.  This  suit  was  filed  October  Ist.  and  judgment  was  ra- 
dered  on  5th.  of  same  month,  recognising  the  petitioners  as  hHrB,aad 
ordering  that  they  be  placed  in  possession  of  the  property.  NotbiK 
was  decreed  touching  the  prayer  for  an  account. 

On  the  8th.  of  the  same  month,  Herminie,  one  of  the  heirs,  brougfct 
an  action  against  her  co-heirs  and  the  widow  for  a  partition,  allegi^ 
that  her  mother  had  formally  waived  and  renounced  her  rights  as  nsi- 
fructuary  (all  the  property  was  community),  and  that  the  heirs  "haw 
been  recr^gnised  as  such  by  the  proper  court,  and  placed  in  poesessioB 
of  the  estate  of  their  father,"  and  cmcludes  with  the  averment  * ih»^ 
she  is  unwilling  longer  to  hold  said  property  in  common,  aod  therefcM* 
prays  that  the  parties"  be  cited,  and  a  partition  be  decreed.  Each  de- 
fendant  took  the  trouble  of  filing  a  separate  answer,  all  admitting  the 
correctness  of  tiie  ^jlaintiCTs  allegations,  and  Joining  in  the  prayer  fof  a 
partition.  Judgment  was  rendered  November  3,  1875,  beginning  with 
the  recital  "  the  court  considering  the  pleadings  and  the  evideooe,  fn« 
which  it  results  that  the  parties  to  this  suit  are  owners  in  oommooof 
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the  property  described  in  the  petition,"  and  concludes  with  a  decree  for 
partition  by  licitation,  the  experts  having  reported  adversely  to  one  in 
kind.    I 

Pursuant  to  this  decree,  a  public  sale  was  made  December  21, 1875, 
by  the  auctioneer,  and  the  widow  bought  the  whole  property,  the  sum 
total  of  the  several  adjudications  being,  forty-one  thousand  five  hun- 
dred and  one  dollars.  On  the  21st.  of  the  following  month,  the  formal 
Aot  of  sale  before  a  notary  was  made  by  all  the  heirs  to  the  purchaser,, 
reciting  that,  in  obedience  to  the  judgment  of  partition,  a  public  sale  of 
the  property  had  been  made  by  an  auctioneer,  and  *'  in  order  to  furnish 
to  the  purchaser  an  authentic  deed  of  conveyance  of  the  property  thua 
adjudicated  to  her,"  they  then  and  there  transfer  the  title  to  the  widow 
Freret. 

•  This  notarial  Act  goes  on  to  recite  that,  "  whereas  the  estate  of  the- 
late  James  P.  Freret  is  indebted  in  the  following  specified  sums,  as  per 
tableau  filed  in  court  in  the  matter  of  the  succession  of  J.  P.  Freret,  the 
said  widow  Freret,  as  purchaser,  assumes  personally  the  payment  there- 
of in  reduction  of  the  price  of  the  present  sale,"  and  furthermore  recog- 
nises and  assumes  the  mortgages  which  may  secure  those  debts,  which 
are  then  set  forth  seriatim.  They  amount  to  815,300.00.  There  was 
due  to  the  widow  for  paraphernal  funds,  and  for  the  balance  due  her  on 
her  account  of  her  administration  filed  in  court,  89,014.98,  and  the 
residue  of  the  purchase  price  was  therefore  817,186.02.  Half  of  this 
belonged  to  the  widow  in  community,  for  it  must  be  noted,  that  the 
property,  which  was  sold,  was  not  the  undivided  half  that  belonged  to 
the  deceased,  but  the  whole  and  entire  property  which  was  owned  in 
common  by  his  heirs  and  his  widow  in  community.  The  remaining  half,. 
divided  among  thirteen  children,  gave  8661.00  as  each  one's  portion  of 
the  purchase  price. 

Prior  to  the  filing  of  either  the  petition  for  recognition  of  heirs,  or 
the  suit  for  partition,  and  evidently  as  a  preparatory  step  thereto,  the 
widow  had  prepared  the  final  account  of  her  administration,  and  on  th& 
day  previous  to  the  actual  filing  of  the  first,  had  sworn  to  its  correct- 
ness. And  that  this  is  the  final  account,  and  that  it  was  approved  by 
all  the  heirs,  is  shewn  by  the  fact  that  the  sum  stated  by  them  and  by 
her  before  the  notary  in  January,  as  being  due  her  "  as  per  account  filed 
in  court  by  her,"  corresponds  exactly  with  the  sum  stated  as  a  balance 
due  her  in  the  account,  sworn  as  correct  on  September  30,  1875.  It  i& 
twice  mentioned  in  the  notarial  Act — first  as  "  the  tableau  filed  in  court 
in  the  matter  of  the  succession  of  James  P.  Freret,"  as  containing  state- 
ment of  the  debts,  and  second  as  "  the  account  filed  in  court."  And  this 
explains  the  omission  in  the  decree  of  any  order  to  file  an  account. 
It  evidently  was  waived  because  they  who  had  called  for  it  bad  been 
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furnished  with  It.  The  wholo  proceedings  were  conducted  contradk- 
torily  in  form,  but  manifestly  only  nominally,  and  they  not  onlykBti 
of  the  final  account,  but  supposed  it  had  been  filed  in  court,  tod  so 
stated  before  the  n  tary— they  treated  it  as  a  finality  and  as  beicpecr- 
rect,  and  they  were  all  majors.  But  it  had  not  been  filed  in  crtnrt,aibi 
was  not  until  seventeen  diiys  after  the  notarial  act  of  sale  was  passed, 
i  e.  on  February  7, 1876.  A  creditor  of  two  of  the  heirs,  claiming  t-  be 
owner  of  their  shares  of  their  father's  succession  under  a  judicial  gale, 
opposed  the  account.  It  was  homologated  so  far  as  not  opposed  tie 
weeks  afterwards,  i.  e.  February  21st.,  and  the  claim  of  ownership  wis 
unsuccessful.  Hickman  v.  Freret,  30  Annual,  1067.  No  other  hcmcl&- 
gatinn  was  ever  sought,  and  none  was  needed. 

In  July  1878,  shortly  after  the  decision  of  the  case  cited  aboTe,tt! 
heirs  and  the  widow  and  purchaser,  moved  a  rule  on  three  pers'in8,iHi} 
had  judicial  mortcrages  recorded  against  two  of  the  heirs,  and  upiHithe 
Recorder  of  mortgages,  to  shew  cause  why  they  should  not  be  erased 
That  is  the  commencement  of  the  contestation  now  before  us. 

Augustus  F.  Hickman  is  one  of  tliese  three,  and  he  answers  tt« 
rule,  alleging  that  the  whole  proceedings  in  and  for  partitioDareni^ 
becaiise  the  heirs  had  already  been  put  in  poRse«8i«m  of  the  propertr, 
and  the  succession  was  therefore  at  an  en  1,  an!  the  Second  court,  briof 
a  court  of  Probate,  was  without  jurisdiction.  Thus  we  are  brongbtlw 
to  face  with  one  of  those  questions  of  jurisdiction,  which  are  vexati^es 
without  being  useful — upon  which  hinges  the  validity  of^ronaetfd 
legal  pn^credings,  and  which  after  all  involve  no  permanent  legal  priRS- 
pie,  worthy  to  engage  the  intellect,  but  only  a  verbal  construcUon,  IW 
is  soon  rendered  of  no  service,  by  the  adoption  of  another  phrasenlngr. 
It  would  be  a  boon  to  the  bar,  the  bench,  and  to  suitors,  if  theforeini 
jurisdiction  could  be  fixed  beyond  dispute. 

The  object  of  our  pains-taking,  in  making  the  foregoing coDWrted 
narrative  in  detail,  and  by  date,  is  now  apparent.  That  the  succwa* 
was  endod  by  the  judgment  of  October  5,  1875,  and  the  heirs  ww 
thenceforward  owners  in  common  of  the  property  of  their  ancestor » 
indubitable.  The  administratrix  had  rendered  her  final  account,  not  to 
the  court  if  you  will,  but  to  the  heirs,  who  were  masters  of  theiron 
affairs,  and  no  creditor  of  the  deceased  or  of  his  succession  interpoao 
or  objected.  The  heirs  and  the  widow  considered  and  treated  that  1*^?* 
ment  as  terminating  the  succession.  Three  days  after  it  was  renderwi 
one  of  them  bases  her  right  to  a  division  of  the  property  upon  theW 
that  she  and  her  co-heirs  had  been  placed  in  possession  of  it,aDd»« 
desiprnedly  to  exclude  all  idea  of  an  existing  succession,  laugfl*^* 
employed  which  is  specially  appropriate  to  persons  who  own  prop«tf 
together — **  she  is  unwilling  longer  to  hold  said  property  in  comffion  - 
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aod  the  court  bases  its  decree  upon  the  ascertained  result  of  the  plead- 
ings aud  the  evidence,  that  *'  the  parties  to  this  suit  are  owners  in  com- 
mon of  the  property."  Afterwards,  throughout  the  notarial  Act,  they 
speak  of  the  succession  as  a  thing  apart.  The  source  of  th«*ir  informa- 
tion of  the  debts,  which  the  purchaser  assumed,  is  stated  to  be  a  tableau 
filed  in  court  in  the  matter  of  the  succession  of  J.  P.  Freret,  and  ns  If 
to  superabundantly  exhibit  the  recognition  of  the  fact  that  each  one  of 
these  owners  in  common  possessed  in  his  own  right,  however  derived 
the  title  waB,  it  is  recited — "in  regard  to  certain  judgments  recorded 
against  Gustave  J.  Freret  and  William  P.  Freret  (and  two  other  heirs) 
either  separately  or  in  soUdo^  the  widow  Freret,  having  taken  cognisance 
of  8*1  id  certificate  (of  mortgages)  declares  notwithstanding,  that  she 
consents  to  abide  by  these  presents.*' 

The  parties  to  the  partition  suit  being  thus  owners  of  the  property 
as  joint-tenants,  or  coparceners,  or  in  common,  had  the  probate  court 
jurisdiction  of  the  subject  matter?  We  have  heretofore  held  that  it 
had  not.  Woolfolk  v.  Woolfolk,  30  Annual,  139.  The  counsel  for  the 
heirs  observes,  that  "  the  tlnal  decision  of  that  case  turned  on  other 
points,  and  that  iu  the  actual  decision,  the  point  of  jurisdiction  did  not 
an  1  could  not  come  under  consideration,  consequently  that  the  origJLal 
opinion  on  that  point  becomes  an  obiter  dicium,*'  And  this,  notwith- 
standing we  said  in  that  final  decision,  speaking  of  the  original  opin- 
ion ; — "in  that  opinion  we  held  that  the  parish  court  was  without  juris- 
diction raUpne  mate  rice  in  the  matter  of  the  partition,  for  the  reason 
that  *  *  *  there  was  no  longer  a  succession  to  be  partitioned.  We 
see  no  reason  at  present  to  change  our  opinion  as  then  expressed.'^ 
Ibid.  144. 

We  propose  however  to  examine  it  anew,  and  we  are  impelled  the 
more  readily  to  do  this,  because  in  several  matters  touching  the  juris- 
diction of  the  Second  Court  of  Orleans,  we  have  disturbed  the  practice 
that  has  hitherto  obtained.  The  conservatism  of  the  Profession  has 
justly  attributed  great  force  and  sanction  to  the  rule  stare  decisit^,  as 
embodying  a  principle  that  lies  at  the  foundation  of  stability  and  order, 
and  we  have  too  much  reverence  for  it  to  lightly  disregard  it. 

Our  Civil  Code  devotes  a  special  chapter,  in  that  part  which  treats 
of  Successions,  to  the  manner  in  which  their  judicial  partition  is  made, 
arts.  1245  et  seq.  new  no.  1322.  The  Code  of  Practice  gives  minute 
directions  as  to  the  mode  of  procedure  in  that  class  of  partition  suits. 
arts.  1020  et  seq.  But  to  say,  there  are  no  other  kinds,  is  to  ignore  the 
history  of  our  courts  and  the  evidence  furnished  by  our  Reports,  to  say 
nothing'  of  the  positive  provisions  of  our  law.  Two  or  more  proprietois 
of  a  piece  of  property,  who  had  acquired  it  by  purchase,  donation,  rr 
other  mode,  are  not  condemned  to  a  perpetual  joint  ownership  of  it. 
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Heqce  we  find  the  existence  or  the  possibility  of  other  kinds  of  puti^ 
suits  recognised,  and  provision  made  for  them.    In  matters  rekuTeto 
the  partition  of  real  property  between  several  co- proprietors,  the  si 
must  be  brought  before  the  court  of  the  situs  of  the  property.  Cafe , 
Prac.  art.  165.    And  in  "an  Act  relative  to  partitions,"  notof  suos-l 
«ion  property  only,  but  of  all  property  held  in  indivisioD,  proTigkiii 
made  for  the  forum  when  the  property  is  in  different  parishes,  and tbi| 
partition  is  to  be  between  two  or  more  co-proprietors  of  one  contiDi 
tract  of  land,  (Sess.  Acts  1855,  p.  337  sec.  2.  reenacting  a  law  of  IS 
while  all  partitions  of  successions  must  be  made  by  the  court  vht 
they  have  been  opened.    Ck)de  Prac.  art.  164.  par.  4. 

The  action  of  partition,  regulated  by  the  Civil  Code,  arts.  1250-11 
inclusive,  new  nos.  1327 — 1381,  is  by  express  language  the  action  fori 
partition  of  successions.  The  next  Art.  1304  reads  ;— **  All  the 
established  in  the  present  section,  with  the  exception  of  that  whiclii 
latps  to  collations,  are  applicable  to  partitions  between  co-proprirtorei 
the  same  thing,  when  among  the  co-proprietors  any  are  abseot,  miocE 
or  interdicted,  or  when  the  co-prcprietors  of  age  and  present  can  acl 
agree  on  the  partition,  and  on  the  manner  of  making  it.  Bails 
kinds  of  partition,  the  action  must  be  brought  before  the  judge  of 
place  where  the  property  to  be  divided  is  situated,  wherever  the  ] 
may  be  domiciliated." 

Tills  article  forms  art.  1290  in  the  Revisal  of  1870,  being  disjtoedil 
It  applies  the  rules  for  succession  partition,  with  a  single  eiceptioii,taj 
those  kinds  of  partition  suits,  where  any  of  the  co-proprietors  were < 
certain  classes,  or  without  being  of  those  classes,  if  they  conld  t: 
agree.    All  partition  suits,  other  than  those  of  successions  audi 
above  provided  for,  are  placed  out  of  the  dominion  of  those  miDWj 
exactions  of  details  which  the  Code  elaborates  in  the  series  of  artid 
above  cited.    In  other  words,  partition  suits  between  co-propri«tos«| 
when  they  are  present,  or  majors,  or  not  interdicts,  are  not  ROTcrue 
by  the  rules  established  in  that  section  for  the  partition  of  8UC0«a«&i 

So  again,  the  law  provided  when  heirs  of  a  succession  hold 
erty  in  common,  and  wish  to  divide  it,  they  may  proceed  inacerttflj 
way.    Rev.  Srats.  sec.  2667.    But  this  was  found  too  narrow  in  itsapp 
cation.    Why  should  not  others  than  "heirs  of  a  successioo" din*1 
common  property  in  the  same  way?    And  these  words  were  slrif^^ 
out,  and  in  lieu  of  them  were  inserted,  "  two  or  more  persons,  boid«« 
all  of  whom  are  minors."    Sess.  Acts  1878,  p.  47. 

The  counsel  for  the  heirs  endeavours  to  deduce  from  certain] 
of  the  Code  the  Idea  that  the  common  ownership  of  persons,  who  h«' 
inherited  property,  is  but  a  continuation  of  the  succession  of  the  tf*^ 
cestor.    Thus,  though  co-heirs  have  enjoyed  their  hereditary  effecBJH 
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common  for  an  hundred  years  and  more,  without  making  a  divieion, 
any  of  them  can  at  any  time  sue  for  a  partition,  art.  1227  new  no.  1804. 
lo  other  words,  if  the  succession  was  not  partitioned  while  it  was  a  suc- 
cession, or  if  the  heirs,  after  the  succession  had  ceased  to  exist,  refrained 
from  dividing  it  for  a  hundred  years,  that  should  not  perforce  be  a  bar 
to  ever  dividing  it.  And  again,  if  one  of  the  heirs  has  enjoyed  the 
whole  succession,  or  a  part  of  it  separately — or  if  each  have  possessed 
separately  a  part  of  it — for  thirty  years,  then  each,  thus  separately 
possessing,  can  successfully  oppose  the  suit  for  a  partition  of  the  effi>cts 
of  the  succession,  art.  1228  new  no.  1305.  In  other  words,  a  prracrlp- 
tion  of  thirty  years  can  be  successfully  pleaded  in  bar  of  any  new  par- 
tition, when  an  heir  has  undisturbedly  enjoyed  a  particular  piece  of 
property  of  a  succession  as  his  own.  But  although  the  heir  can  hold 
on  to  a  particular  piece  of  property  under  those  circumstances,  if  all  the 
others  have  possessed  the  residue  of  the  succession  effeeta  in  common, 
either  of  those  can  always  provoke  a  partition  of  such  residue,  art. 
1229  new  no.  1306. 

Successions  cannot  continue  long.  They  are  intended  to  be  short- 
lived. Our  law  emphatically  limited  their  duration  to  one  year,  and  if 
necessity  demanded  their  prolongation,  required  the  executor  or  ad- 
*  ministrator  to  obtain  special  permission  from  the  court  to  continue  his 
functions  another  year.  They  now  continue  In  office  until  the  estate  is 
finally  wound  up.  And  it  would  avoid  infinite  confusion  and  great  ulti- 
mate loss,  if  the  probate  courts  would  uniformly  enforce  the  require- 
ments for  early  settlement,  although  their  enforcement  would  some- 
times occasion  present  and  immediate  losses. 

And  if  they  are  not  perpetual,  our  law  would  be  singularly  defective 
if  it  did  not  determine  when  they  do  end.  Their  termination  is  fixed  at 
the  time  when,  all  the  debts  appearing  to  be  settled  by  a  final  account 
of  their  representative,  the  heirs  are  put  in  possession  of  the  hereditary 
eflfects  by  a  judgment  of  court,  or  when,  the  debts  not  being  all  paid, 
and  the  final  account  of  the  representative  of  his  gestion  being  homolo- 
gated, the  heirs,  nemine  obstante^  are  put  in  possession  by  a  judgment. 
In  that  case,  provision  is  made  for  the  compulsory  payment  of  the  un- 
satisfied debts,  for  which  each  heir  is  bound  for  his  virile  share. 

In  this  case,  the  unpaid  debts,  with  their  attendant  mortgages,  were 
expressly  assumed  by  the  purctiaser  of  the  common  propeity,  each 
heir,  relieving  himself  to  the  extent  of  his  share,  of  that  virile  contribu- 
tion, the  liability  for  which  attached  the  moment  he  was  put  in  posses- 
sion. The  succession  ceased  when  the  judgment  putting  the  heirs  in 
possession  was  executed,  and  the  property  thenceforth  became  their 
common  property  as  owners,  and  passed  to  their  vendee,  subject  to 
whatever  r^hts  creditons  of  each  individual  heir  had  acquired. 
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It  is  supposed,  we  infer  from  tlie  tenour  of  the  argumfotfUiittb^ 
Dullity  of  the  decree  of  s&le  made  by  the  Second  Court  Btrikei  tbr 
actual  sale  made  by  the  heirs  with  an  incurable  infirmity.  Itis  Dct«t 
The  heirs  were  all  migors.  Irrespective  of  any  judgment,  theynniiH 
in  a  sale  of  the  property  which  they  owned.  They  bad  a  perfect  kgd 
right  to  sell,  and  they  did  sell,  but  that  sale  did  not  destroy  oraffcd 
the  mortgages  already  existing  affrainst  each  of  them.  The  enditor, 
with  the  lien  resulting  from  recording  his  judgment,  has  theniBei^ 
course  that  he  has  against  any  other  judgment  debtor,  who  has  made i 
voluntary  sale  of  the  property  affected  by  such  mortgage.  Thenlcirp, 

It  is  ordered  that  the  judgment  of  the  lower  court  is  avoided  ie4 
reversed,  and  that  the  rule  of  the  heirs  and  the  purchaser  is  dieoM 
at  their  costs,  and  that  the  opponent  have  and  recover  of  them  UmcoeH 
of  this  appeal. 


CoNcuRBiNo  Opinion. 

Spencer,  J.  In  my  opinion  the  real  question  in  this  caseislirfrh 
one  of  fact.  There  can  be  no  possible  doubt  that  the  partitiooof  itf- 
cessions  must  be  sued  for  in  the  probate  court.    C.  P.  1022, 164. 

It  is  equally  clear  that  of  all  other  actions  of  partition,  thepnfaite 
court  has  no  jurisdiction. 

The  question  here  is,  was  the  property  partitioned  thatofiBfr 
cession  ? 

Flaintirs  argument  that,  under  articles  1292»  1304, 1305  and  laotc' 
Civil  Code,  there  is  "  a  continuation  of  the  succession,  wbich  doesic 
lose  its  character  of  a  legal  entity,  until  broken  up  by  eubjerting  i» 
parts  to  individual  dominion,"  t.  e,  until  partitioii,  is,  I  think, inadns- 
sible  and  refuted  by  the  plain  textual  provisions  of  the  Code  itsdt 

As  long  as  a  succession  exists,  and  maintains  itself  ss  a  "If^ 
entity,"  nothing  can  be  clearer  than  that  ite  creditors  are  preferred  Bp« 
its  assets  to  the  creditors  of  the  heir;  just  as  the  creditors  of  tf.fr*' 
juridical  being,  have  preference  on  its  effects  over  Ute  creditortaf^ 
ijidividual  members  of  the  firm. 

The  best  test  therefore  of  the  existence  or  non-existence  of  t  lofr 
cession  will  be  found  in  these  texts  of  the  Code  which  detenniw^ 
facts,  conditions  and  circumstances  which  terminate  the  extelow" 
this  right  of  preference  of  succession  creditors  over  those  of  theb«r. 

When  a  succession  has  been  opened  the  law  directs  that  P^^^ 
the  deliberations  of  the  heir  as  to  acceptance,  an  administrator oa?^ 
appointed.    C.  C.  1039, 1040, 1044. 

If  the  acceptance  is  hejie1lciary,\he  administrator  neoesiarilyp^ 
ceeds  with  his  administration.    C.  C.  1068. 

If  the  acceptance  by  the  heir  is  pure  and  9imple^  "all  the  cftc^ 
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which  compose  the  succeesion  must  immediately  be  delivered  to  him,"' 
he  becoming  reetponsible  for  all  its  debts.    C.  C.  1056. 

To  protect  the  creditors  of  the  succession,  the  law  gives  them  the 
right,  before  the  heirs  take  possession,  to  require  of  them  good  and  suffi- 
cient security  for  the  payment  of  their  debts.  C.  C.  1011  and  1012^ 
Bven  where  this  security  has  not  been  demanded,  the  creditors  have 
three  months,  froni  the  date  of  his  acceptance  and  possession,  to  de- 
mand a  "separation  of  patrimony.*'    C.  C.  1444, 1456. 

'*  The  effect  of  this  demand  on  the  part  of  the  creditors  of  a  suc- 
eession  is  to  cause  them  to  be  paid  from  the  effects  of  the  succession 
in  preference  to  the  creditors  of  the  heirs."    C.  C.  1446. 

The  right  therefore  of  the  unconditional  heirs  to  the  possession  of 
the  effects  of  the  succession  is  undoubted.  Where  they  demand  posses- 
sion, if  there  are  succession  debts  unpaid,  it  is  the  duty  of  the  adminis- 
trator, if  there  be  one,  as  representative  of  the  creditors,  to  require  of 
such  heirs,  under  articles  1011  and  1012  C.  C,  good  and  sufficient  secu- 
rity for  the  debts ;  or  the  creditors  themselves  may  so  require.    If  this- 
has  not  been  done,  the  creditors  may  within  three  months  demand  & 
"separation  of  patrimony."    But  it  is  clear  that  under  these  rules,  if 
heirs  of  age  be  permitted  to  take  absolute  possession  of  the  effects  of 
the  succession,  and  to  mingle  them  with  their  own,  the  creditors  of  the 
succession  lose  their  right  of  preference  thereon  and  cease  to  be  such — 
iiiereafter  being  only  creditors  of  the  heirs — and  this  for  the  simple 
reason  that  their  debtor,  the  succession,  as  a  "legal  entity,"  has  ceased 
to  exist,  and  its  patrimony  has  been  lost,  by  merger  into  that  of  the  heir. 
This  I  take  to  be  the  doctrine  announced  in  Woolfolk  vs.  Woolfolk,  SO 
A.  139.   I  say  therefore  that  the  real  question  in  this  case  is  one  of  fact,  to 
wit :     Did  the  heirs  of  Freret,  being  all  of  age,  under  the  order  of  court, 
directing  them  to  be  put  into  possession,  take  real  and  actual  possession 
ol  the  effects  of  the  succession  ?    If  they  did,  the  succession  ceased  to 
exists  and  any  suit  thereafter  brought  for  partition  coirld  not  be  enter- 
tained by  the  probate  court,  because  there  being  no  succession,  none 
could  be  partitioned.    After  the  succession  was  thus  merged,  and  had 
ceased  to  exist,  and  up  to  the  partition,  the  heirs  were  simply  owners  in 
common  of  the  property.    There  was  a  community  or  joint  ownership 
of  the  property,  to  which  the  rules  of  prescription,  enunciated  in  C.  G. 
1304, 1305.  and  1306,  are  of  course  applicable. 

I  think  the  pleadings  in  the  partition  suit  show  and  estop  the  heirs 
of  Freret  from  disputing  that  they  bad  taken  actual  possession  before 
that  suit  was  brought.    I  therefore  concur  in  the  decree  of  the  court. 


Mr,  Justice  Whuee  dissents,  and  reserves  his  right  to  hereafter  file 
his  reasons  therefor. 
3a  31 
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No.  6502. 
Joseph  Jacob  vs.  Robert  L.  Preston.    City  of  New  Orlk&ss,  AiPiUisi 

Where  an  appeal  is  taken  by  motion  neftber  petition  nor  citation  is  ne«§sai7. 

The  district  courts  of  the  parish  of  Orleans  have  bat  one  term,  whki  mmk. 
from  the  first  Monday  in  November  to  the  fourth  day  of  July;  and  an  v^ftL\ 
may  be  taken  by  motion  in  opencourt.  at  any  time  durhu;  that  term,  on ajitt-; 
ment  siirned  during  the  term. 

The  judgment  making  absolute  a  rule  taken  by  a  purchaser  of  propertritri!*r!l 
sale,  to  have  certain  mortxases  and  privilefires  on  the  property  e^aaed.lild^J 
flnitive  judgment,  and  must  be  signed  by  the  judfire. 

Where  one  of  the  parties  to  the  suit  takes  a  rule  on  the  other.  raisimrontoJ I 
issues,  and  the  oth<^r  party  take's  a  counter  rule.  involvinirthe»iimeia«Qea.&^ 
the  rules  are  tried  and  decided  toArether  on  the  same  day.  and  treated brpartiKJ 
attorneys,  and  the  court  as  if  consolidated,  and  an  appeal  is  takea  froBtbfj 
judgment  of  the  court  making  the  counter  rule  absolute,  the  appeal  viil  rtH 
dismissed  on  the  eround  that  the  jud.;ment  on  the  oriflrinal  rule  n^ktTivj 
been  appealed  from  within  a  year,  had  acquired  the  force  of  res  adiv4ir^a. 

Tax  liens,  or  privilefires  on  certain  property,  which  were  not  recorded  at  tbedacj 
a  third  person  acquired  rii^hts  to.  or  up')a  th )  prop  ^rty.  can  not  beenfor*'^] 
his  prejudice,  when  it  appears  that  such  liens  arose  from  a  tax  imiK>ied  Wst' 
such  third  person  aoauired  his  interest. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans,  ftiiriffrj 

Julien  A.  Seghera  for  plaintiff  and  appellee. 

Sam,  P.  Blanc,  Assistant  City  Attorney,  for  city,  appellant 

The  opinions  of  the  court  on  the  two  motions  to  dismiss  wend^l 

ered  respectively  by  Mabr,  J.,  and  Manning,  C.  J.,  and  on  the  merits  fey| 

Spencer,  J. 

On  Motion  to  Dismiss. 

Mark,  J.  The  purchaser  of  real  estate,  at  sherilTs  sale,  took  a ni' I 
on  the  city  of  New  Orleans,  and  others,  to  show  cause  why  the  prin!«g« 
and  mortgages  inscribed  in  their  favor,  respectively,  should  not  be ca-| 
celled  so  far  as  they  bear  upon  the  property  In  question. 

From  the  ju  la^n^nt,  m*king  this  rule  absolute,  the  city  ol^f\ 
Orleans  took  a  suspensive  appeal. 

The  appellee,  Jacob,  moves  to  dismiss  the  appeal  on  thegrono^^ 

1st.  That  the  appellee  has  not  been  cited  ;  and  that  the  fault  is  tt*  I 
tributable  to  the  appellant,  as  no  petition  was  filed  or  citation  |)r&H| 
for. 

2i.  That  the  motion,  upon  which  the  order  of  appeal  was  grtftei, 
was  not  made  at  the  same  term  of  court  at  which  the  judgmeatmj 
rendered. 

81.  That  the  judgment  did  not  require  signature;  and  no  appeil 
oould  be  taken  therefrom  after  the  lapse  of  ten  days  from  its  radliio^ 
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FiBrT.  The  appeal  was  taken  by  motion,  and  neither  petition  nor 
citation  was  necessary. 

Second.  The  right  of  appeal  did  not  exist  until  the  judgment  was 
sigaed.  It  was  signed  on  the  13th  November ;  and  the  appeal  was 
taken  on  the  16th  November. 

There  is  but  one  term  of  the  dlstriot  courts  in  the  parish  of  Orleans; 
and  it  extends  from  the  first  Monday  of  November  to  the  fourth  day  of 
July,  Act  of  1869:  and  an  appeal  may  be  taken,  by  motion  in  open 
<!ourt,  at  any  time  during  that  term,  on  a  judgment  signed  during  the 
term. 

Third.  The  Code  of  Practice,  art.  646,  requires  the  judge  to  sign 
all  definitive  or  final  judgments  rendered  by  him :  and  art.  639  tells  us 
that  defiuitive  or  final  judgments  .are  such  as  decide  all  the  points  in 
controversy  betweeo  the  parties. 

The  judgment  in  this  case  is  definitive,  final.  It  disposes  of  the 
entire  controversy ;  and  the  law  made  it  the  duty  of  the  judge  to  sign  it. 
The  motion  to  dismiss  is  without  foundation  in  law  ;  and  it  is  denied, 
with  costs. 


On  second  motion  to  dismiss. 

Manning,  C.  J.  The  appellee  moves  to  dismiss  the  appeal  herein 
on  the  ground — 

'*  That  after  the  appeal  herein  granted,  a  judgment  in  the  same  suit, 
between  the  same  parties,  and  upon  the  same  matters  in  contrDversy, 
rendered  on  the  29th  September,  1876,  and  signed  on  the  2d  January, 
1877,  has  become  fiucil,  settling  all  the  matters  and  things  involved  in 
this  8uit«  which  judgment  now  constitutes  res  judicata,  having  been  ren- 
dered and  signed  more  than  a  year  ago,  and  no  appeal  having  been 
taken  therefrom." 

The  facts  are,  on  the  24th  August,  1876,  the  City  of  New  Orleans 
filed  a  rule  in  this  suit,  calling  on  plaintiff  and  the  sheriff  to  shew  cause 
why  the  City  of  New  Orleans  should  not  be  paid  her  tax  judgments  and 
costs,  out  of  the  proceeds  of  sale,  in  preference  to  plaintiff. 

Oq  the  4th  of  September,  1876,  the  plaintiff  filed  a  counter-rule, 
against  the  City  of  New  Orleans  and  the  sheriff  (and  other  parties  in 
interest,)  which  rule  admits  the  city's  privilege  and  her  right  to  be  paid 
by  preference,  the  taxes  claimed  by  her  for  the  years  1873 — 1876  inclu- 
sive, and  denies  that  for  the  taxes  of  1869,  1870  and  1871  she  has  any 
privile^^e,  and  asks  that  the  city  and  the  sheriff  (together  with  other 
parties  in  interest)  shew  cause  why  the  sheriff  should  not  be  authorized 
to  have  cancelled  all  mortgages  and  privileges  on  the  property,  except 
those  for  the  city  taxes  for  1873 — 1876  inclusive,  and  certain  State  taxes. 
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Both  rules  were  returnable,  and  were  tried,  on  same  day,  togftkrasd 
upon  same  evidence,  and  were  decided  together  and  on  saine  day.  Ie 
other  words,  the  parties,  their  counsel,  and  the  court  treated  then: «si 
they  had  been  consolidated.  They  were  in  fact  filed  in  the  set 
case. 

We  shall  follow  their  example,  and  hold  that  the  city's  appeal  frra 
the  judgment  on  the  plaintiff's  rule  is  not  dismissable  became  thewae 
issue  was  decided  in  a  simultaneous  proceeding  in  thC'Saine  case.  BtR 
was  no  occasion  for  the  Judge  to  sign  another  judgment  ipJaooirj. 
It  cannot  work  harm  to  the  appellant  who  had  already  done  all  tint 
was  necessary  to  be  done  to  protect  her  interests.  The  motion  todJB- 
miss  is  denied. 


On  the  Mjebits. 

Spsncer,  J.  Mrs.  Cazabat  purchased  in  July,  1868.  certain  lots  ii 
New  Orleans,  and  gave  for  part  of  the  price  her  promissory  ««»» 
secured  by  mortgage  and  vendor's  lien.  These  notes  came  into  ifc? 
possession  of  Jacob.  This  mortgage  was  duly  recorded  in  186S.  b 
February,  1872,  Mrs.  Cazabat  sold  this  property  to  R.  L.  Vif^m  for 
part  cash  and  part  on  time,  payable  at  certain  dates,  "  provided,  W- 
ever,  that  all  the  taxes,  privileges,  liens,  and  mortgages  now  stawli?? 
against  said  property  are  erased  and  canceled  from  the  records  ottk« 
mortgage  oflflce,  otherwise  the  payment  of  said  sum  of  $8C0«""  is  a- 
tended  until  the  full  release  and  cancellation  of  said  eneombraneestt^ 
mortgages." 

In  June,  1876,  Jacob,  as  holder  of  Mrs.  Cazabat^s  notss  for  tfe 
price,  seized  and  sold  the  property,,  and  bought  it.  The  city  of  Xe« 
Orleans  claims  by  third  opposition  the  taxes  of  1869, 1870,  and  ISTl-il 
subsequent  taxes  being  paid. 

There  was  no  registry  of  the  delinquent  city  taxes  of  1869, 1?*^ 
and  1871,  in  the  mortgage  office,  until  1873,  when  the  registry  them* 
was  effected  under  and  in  accordance  with  the  provisions  of  actXc" 
of  1872,  relative  to  city  taxes,  approved  April — ,  section  11  of^ic^ 
provides : 

"That  all  taxes  due  and  unsettled  at  the  passage  of  tbisaet,or 
hereafter  becoming  due,  are  hereby  declared  to  be  a  lien  and  pritikp 
upon  the  property  assessed  for  the  same,  to  have  priority  over  all  <<fc* 
liens  and  privileges." 

"  And  against  all  other  properties  of  the  delinquent,  they  shall  la» 
the  force  and  effect  of  a  lien  from  the  data  of  th«r  being  record*!  ii 
the  mortgage  office." 
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The  city  contends — 

First— That  no  registry  is  or  ever  was  necessary  in  order  to  pre- 
serTe  tax  liens. 

Second— That  if  article  123  of  the  constitution  be  held  applicable 
to  tax  liens,  that  it  was  inoperative  as  to  city  taxes,  until  put  into  opera- 
tion by  legislative  act,  which  was  not  done  until  said  act  seventy-three 
of  1872. 

Third — That  the  provisions  of  the  constitution  and  Code,  relative^ 
to  registry,  can  only  be  invoked  by  third  persons,  and  that  neither  plain- 
tiff nor  any  other  citizen  is  or  c^  be  a  third  person  within  the  meaning 
of  the  law,  quoad  taxes. 

Per  contra,  the  plaintiff  invokes  art  123  of  the  constitution,  act  No. 
95  of  1869,  and  articles  3273  and  3274  of  the  K.  C.  C,  as  well  as  act  42  of 
1871,  sec.  67. 

We  have  read  with  interest  the  very  able  and  ingenious  argument 
of  the  Ajssistant  City  Attorney  upon  the  nature  and  character  of  taxa- 
tion ;  and  if  we  were  permitted  to  consider  the  matter  from  a  purely 
theoretical  and  philosophic  standpoint,  would  be  greatly  inclined  to* 
adopt  his  views.  But  we  think  that  the  positive  and  plain  proTisions 
of  our  law  do  not  admit  of  our  resorting  to  theory  and  philosophy  for 
the  solution  of  the  questions  at  issue.  Since  the  adoption  of  the  con* 
stitution  of  1868  our  legislation  has  all  proceeded  upon  the  idea,  that 
registry  was  necessary  to  the  prosecution  of  tax  liens,  and  all  the  rev- 
enue laws  of  the  State  have  provided  for  recording  the  delinquent  rolls 
in  the  mortgage  office.  This  court  has  frequently  recognized  the  appli- 
cation of  the  registry  laws  to  tax  liens,  and  that  can  hardly  be  con- 
aidered  now  an  open  question.  28  A.  496  ;  26  A.  592 ;  22  A.  278 ;  23  A, 
270,  694,  695  ;  24  A.  25  ;  25  A.  232  ;  26  A.  80,  350,  351.  If  no  one  can  be 
considered  a  third  person,  quoad  a  tax  lien,  as  contended  for  by  the 
city,  then  all  this  legislation  touching  the  registry  of  such  lien  is  mean- 
iogiess  and  idle.  If  registry  is  only  necessary  in  order  to  affect  third 
persons  (to  which  we  all  agree),  and  if  there  can  be  no  third  person,  it 
would  be  foolish  to  provide  for  the  protection  of  such  an  impossible 
dassi.  We  are  not  disposed  to  view  the  legislation  in  that  light ;  and 
we  hold  that  tax  liens,  which  should  have  been  recorded,  but  which  were 
not  recorded  at  the  time  a  third  person  acquires  rights  to  or  upon  the 
property,  can  not  be  enforced  to  his  prejudice.  Wo  hold  that,  in  such 
case,  as  to  such  third  person,  there  is  no  lien^  no  privilegejor  the  taxes. 
The  constitution,  art.  123,  expressly  declares  that  "no  privilege  shall 
affect  third  persons,  unless  recorded."  The  B.  C.  C,  articles  3273,  3274, 
and  3347,  are  to  same  effect.  These  laws  are  mandatory  and  prohibi- 
tory. If  it  be  true  that  until  act  73  of  1872  no  special  mode  of  effecting 
a  registry  was  provided  for  the  city  of  New  Orleans,  does  that  fact 
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enable  us  to  disregard  these  profaibitioDs  ?  These  were  geamU  hfs, 
found  in  the  revenue  acts  of  the  State  providing  modes  of  it^riKtmig 
tax  liens,  and  in  the  absence  of  special  regulations,  the  citjsbooMhiTB 
pursued  them. 

The  question  of  priority  of  registry  can  never  arise  between  aprin- 
lege  and  a  mortgage.  If  a  privilege  exists,  it  is,  in  it«  natitre,  hifar^Im 
a  mortgage,  and  must  of  necessity  be  paid  before  and  in  prefereocstoiL 
C.  C.  3186,  3187. 

The  only  question  that  a  mortgage  creditor  can  raise  is  as  to  t^ 
existence  of  the  privilege,  since  if  it  exists  it  primes  his  mort«aiP»»  b«^ 
higher  in  its  nature.  Now  our  laws  regard  non-recorded  privi]#f»  » 
non-existent,  80  fsLT  as  concerns  third  persons.  Hence  nopritikgfl^ 
delinquent  taxes,  unrecorded  when  plaintifTs  mortgage  took  fj'flrt,  eifei 
as  to  him,  so  no  such  privilege,  unrecorded  at  the  date  Preston  bmg^i^ 
property  (in  February,  1872),  can  be  enforced  against  it  in  his  htadi 
That  was  what  this  court  decided  in  New  Orleans  Savings  Insdtaticf 
vs.  Leslie,  28  A.  496.  The  question  there  was,  whether  city  taifscf 
1868  and.  1869,  not  recorded  until  1873,  could  affect  a  mortgage  givaia 
1871.    The  court  properly  held  them  without  effects 

We  must  not  be  understood  as  holding  that  privileges,  aocrnaf 
from  taxes  levied  subsequent  to  the  registry  of  a  mortgage,  and  wfeii 
have  been  recorded  before  the  rights  of  other  persons  have  attadwi 
can  be  subordinated  to,  or  primed  by,  such  mortgage.  The  fact  Ua* 
the  registry  of  the  mortgage  antedates  that  of  the  privilege,  is  matter  rf 
no  moment.  If  the  privilege  exists,  and  has  been  preserved  by  regifttiT, 
it,  by  its  nature,  takes  rank  above  a  mortgage.  The  rule  of  theGA? 
requiring  the  recording  of  contracts  creating  privileges,  to  be  madeot 
the  day  of  the  making  of  the  contract,  can  not,  in  the  nature  of  ihiiySr 
be  applied  to  tax  liens  ;  for  they  do  not  arise  from  contracts,  but  fr« 
facts  and  circumstances  wholly  independent  of  the  will  of  the  party. 
A  registry  of  the  delinquent  roll,  at  any  time,  will  preserve  the  pmi- 
lege  as  against  persons  acquiring  their  rights  prior  to  theiwp(»ti^'^ 
the  delinquent  tax.  But  in  this  case  R  L.  Preston  purchased  this  prop- 
erty and  acquired  his  rights  thereto  subsequent  to  the  imposltm(9'&i^ 
taxes  sought  to  be  enforced,  and  subsequent  to  the  date  when  the  d«SB- 
quency  should  have  been  recorded.  By  the  terms  of  his  act  of  purchii', 
he  acquired  with  reference  to  the  existing  recorded  liens,  privileg««^ 
mortgages.  Where  these  two  facts  concur,  to  wit,  where  the  right  is  l^ 
quired  after  the  tax  is  imposed,  and  after  the  delinquency  thereof  fito^ 
have  been  recorded,  that  right  will  not  be  affected  by  any  subewjo*^ 
registry.  That  would  be  giving  to  laws  a  retroactive  effect,  and  divwt- 
ing  vested  rights,  in  contravention  of  the  constitution.  This  di8poe«« 
act  73  of  1872,  which  was  passed  after  Preston  purchased.   It  cao  oot 
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resuadtate  and  revive  privil^es  that  were  inoperative  when  he  pur- 
chased. 

We  see  therefore  that  the  city  can  not  enforce  these  taxes  aKainst 
the  property  in  the  hands  of  Preston.  As  against  the  property  in  his 
hands  it  has  no  privilege,  and  the  court  below  properly  rejected  its  de- 
mands.   The  judgment  appealed  from  is  affirmed  with  costs. 


No.  7360. 
The  State  of  Louisiana  vs.  the  Southern  Bank. 

AbankinfiTOorporationwhioh  orfiranissed  in  the  year  1873  under  the  free  banking 
law  reena<?ted  in  1870.  is  liable  for  the  same  license  tax  imposed  on  other  bank- 
ini;  institutions. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bighior, 
J. 

Jos.  C.  Egan,  Assistant  Attorney  Oeneral,  and  O.  N.  Ogden  for  plain- 
tiff and  appellant. 

Edward  Bermudez,  Hornor  dt  Benedict,  and  F,  W,  Baker  for  defend- 
ant and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  is  a  suit  to  recover  of  the  Southern  Bank  a  license 
tax  of  $250  for  the  year  1878,  under  paragraph  8,  sec.  9,  of  act  No.  8  of 
said  year,  which  directs  the  collection  of  said  license  "  from  each  bank- 
ing company  or  private  bank  or  agency.'' 

The  defense  is,  **  that  the  bank,  being  a  free  bank,  organized  in  1873, 
and  doing  business  since  then,  as  such,  is  exempt  by  the  law  regulating 
free  banking  in  this  State,  under  which  it  was  formed,  from  the  payment 
of  any  license  whatever." 

There  was  judgment  for  defendant,  and  the  State  appeals. 

The  discussion  has  taken  a  wide  range,  far  beyond  the  limits  of 
this  case. 

We  have  nothing  to  do  with  the  constitution  of  1852,  the  free  bank- 
ing law  of  1853,  or  the  decisions  of  this  court  thereunder,  except  so  far 
as  the  latter  may  discuss  and  decide  analogous  questions.  It  may  be 
true,  we  are  not  called  upon  to  question  the  proposition,  that  under  the 
constitution  of  1852  and  act  of  1853  the  free  banks  were  not  liable  to  a 
license  tax,  for  the  reason  that  the  State  had  by  that  act  bound  itself, 
as  by  contract,  not  to  impose  such  tax.  This  court  certainly  so  decided 
in  Xew  Orleans  vs.  the  Southern  Bank,  11  A.  p.  41,  and  again  in  a  simi- 
lar case  entitled  the  State  vs.  Southern  Bank,  23  A.  271. 

But  in  1868  a  new  constitution  was  adopted,  and  in  1870  the  free 
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banking  law  was  re^aacted,  and  in  Btmre  year  other  laws  were  pwed 
upon  the  subject  of  taxation  of  banks  and  banking.  Aswehaveflo^ 
the  present  "  Southern  Bank,*'  defendant  herein,  organized  in  1871 
The  question  for  our  decision  is,  whether,  under  the  coDStltntido  ud 
laws  of  this  State,  in  force  at  the  time  of  the  organizatioo  of  aeii  buk 
in  1873,  it  was  exempt  from  license  taxes  ? 

The  free  banking  act  of  1870,  found  in  the  Revised  Statutes, coc- 
tains  (see.  307)  this  provision  : 

"  Bankers  and  banking  companies  doing  business  under  this  act 
shall  be  taxed  upon  their  capital  stock  at  the  same  rate  as  other  per- 
sonal property  under  the  laws  of  this  State." 

This  is  the  same  provision  which  the  act  of  1853  coDtaiDedjandb; 
virtue  of  which  this  court,  in  the  cases  cited  from  11  and  23  AiL,hfId 
free  banks  to  be  exempt  from  license  taxes.  , 

But  by  section  315,  R.  S.,  the  very  act  under  which  exemption  is 
claimed,  and  the  third  section  of  act  126  of  extra  session  of  1870,  it  ii 
provided  that  *'  there  shall  be  levied  and  collected  "  an  aDnaal  liceose 
tax    *    *    *    from  each  banking  company  or  agency. 

Article  118  of  the  constitution  of  1868  reads  as  follows : 

"Taxation  shall  be  equal  and  uniform  throughout  the  State  AH 
property  shall  be  taxed  in  proportion  to  its  value ;  to  be  ascertaiDedtf 
directed  by  law.  The  General  Assembly  shall  have  power  to  ejettpi 
from  taxation  property  actually  used  for  church,  school,  or  cliaritabfc 
purposes.  The  General  Assembly  may  levy  an  income  tax  upon  all  per- 
sons pursuing  any  occupation,  trade  or  calling.  And  all  sudi  persosi 
shall  obtain  a  license  as  directed  by  law.*' 

These  were  the  general  laws  in  existence  at  the  date  of  theoipui- 
zation  of  the  defendant  bank  in  1873.  They  are  all  general  lawsof  tbe 
State,  and,  bearing  upon  the  same  subject  matter,  must  be  constnud 
together.  Does  there  result  from  them  a  contract  on  the  part  of  the 
State  to  exempt  the  defendant  from  license  taxes?  So  far  from  ««i 
exemption  resulting,  we  have  seen  that  the  815th  section  of  \he^ 
act  under  which  defendant  organized,  imposes  a  license  of  a  fflwh 
larger  amount  than  the  one  now  demanded.  We  think  therefore  bo 
such  conclusion  can  be  deduced  from  these  laws;  and  if  they  do nrt 
confer  exemption  as  upon  contract,  then  the  defendant  may  be  cea- 
pelled  to  pay  license.  Since  we  hold  that  there  was  no  contrart  ^ 
tween  the  State  and  defendant,  it  is  unnecessary  to  go  into  the  lnq*T 
as  to  whether  under  article  118  of  the  constitution  the  Legislature  oooH 
contract  to  make  such  exemption. 

The  judgment  appealed  from  is  reversed,  and  it  is  now  ordered  iw 
decreed  that  the  State  of  Louisiana  do  recover  of  the  defendant,  tl* 
Southern  Bank,  the  sum  of  two  hundred  and  fifty  dollars,  with  tiro  ptf 
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<WDt  fees  due  Attorney  General  and  Assistant  Attorney  General  for  col- 
leetioD  on  amount  of  judgment,  to  be  taxed  as  costs,  and  with  recog- 
nition of  the  privilege  accorded  by  law  on  the  property  of  said  bank. 
It  it  further  ordered  that  the  injunction  prayed  for  be  made  perpetual, 
and  that  defendant  pay  all  costs  of  suit. 
Rehearing  refused. 


No.  7280. 
Henbt  White  vs.  Fifth  Regular  Baptist  Church. 

Where  the  jud«rxnent  of  the  lower  court  diemiBBPS  the  petition  of  the  intervenor  in 
the  suit,  and  eivee  a  decree  in  favor  of  the  defendant  as  asraiuBt  the  plaintiff, 
and  the  plaintiff  alone  appeals,  the  intervenor  will  not  be  .before  this  court 
either  as  appellant,  or  appellee,  and  hence  the  judgment  as  to  him  can  not  be 
reviewed. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogera, 

Singleton  &  Browne  for  plaintiff  and  appellant. 

W.  B.  Crane  for  intervenor. 

The  opinion  of  the  court  was  delivered  by 

Spisncer,  J.  Plaintiff  sues  to  recover  of  the  defendant  corporation 
a  note  secured  by  mortgage  and  vendor's  lien  upon  the  church-house 
^rad  lot ;  also  for  other  items,  amounting  to  $174  40,  to  wit :  Amount 
paid  Heath  for  defendant's  account,  $56  ;  amount  paid  Popp  &  Elliott 
for  lumber  used  on  church,  $68  40,  and  $50  for  personal  services  in 
supervising  its  construction.  He  cites  the  defendant  through  W.  H. 
Hawkins,  president  of  the  board  of  trustees,  and  its  answer  is  a  general 
denial. 

Knmp,  Anderson,  and  others,  intervened,  alleging  that  they  are  the 
true  board  of  trustees  of  said  church  ;  that  Anderson  is  its  president : 
that  Hawkins  and  his  board  are  usurpers,  who,  through  fraud,  and  with 
the  assistance  and  connivance  of  plaintiff  as  pastor  of  said  church,  in 
the  month  of  May,  1873,  seized  upon  and  took  wrongful  possession  of 
said  church,  and  had  themselves  elected  as  trustees  by  a  minority  of 
the  corporators,  and  in  violation  of  the  charter ;  and  had  since  then  ex- 
cluded interveners  from  said  church,  from  participating  in  its  affairs, 
and  from  worshipping  therein,  and  had  usurped  the  functions  of  trus- 
tees thereof,  etc.  They  aver  that  by  reason  of  these  wicked  and  wrong- 
ful acts  plaintiff  has  damaged  them  and  the  corporation  in  the  sum  of 
#5000,  and  that  he  should  "  respond  to  the  corporation  in  exemplary 
dama(^es  (to  said  amount),  as  well  as  in  religious  excommunication." 
Wherefore  they  pray  to  intervene  and  oppose  plaintiff.    They  plead  pre- 
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BcriptioD  against  his  deinanda  They  pray  for  jadgmrat  initmnk 
Hon  aiarainst  him  for  95000,  and  against  the  defendants,  Hawkitt' bond, 
declaring  them  usurpers ;  and  recognizing  interrenors  as  the  tni 
board,  and  putting  them  in  possession  as  such. 

There  was  judgment  in  favor  of  defendants,  dismiasiDg  plaiotifft 
demand  as  in  case  of  nonsuit,  and  judgment  dismissing  the  intermtki 
and  reconventional  demand  of  the  interyenors  at  their  cost 

From  this  judgment,  ''so  far  as  it  rejects  his  demand,"  the  pUiotl 
has  alone  appealed.  The  interveners  have  filed  in  this  court  wluttkr 
call  a  ''joinder,  and  answer  in  appeal,"  but  took  no  appeal  themy^TN 
from  the  judgment  dismissing  their  intervention  and  "  reoonTeotknl 
demand." 

This  proceeding  is,  to  say  the  least,  anomalous.  An  inteneoorc^ 
necessity  must  confine  himself  to  the  subject  matter  in  controTenf  a 
the  main  suit.  He  can  not  drag  into  that  suit  grievances  fordgntotbr 
thing  there  in  controversy.  If  A  sues  B  for  the  price  of  a  horM,CcB 
not  intervene  and  set  up  by  way  of  **  reconvention"  that  A  is  indefctod 
to  him  in  damages  for  an  assault  and  battery,  and  B  for  stealiof  tie 
horsp,  (C.  P.  articles  389  and  390),  and  say  that  the  intervenor  mayjofe 
plaintiff  in  claiming  the  same  thing,  or  join  defendant  in  resistiogpliia- 
tiff's  claim  to  that  thing ;  or  may  oppose  the  claims  of  both  toorupoi 
that  thing.  The  intervenor  must  of  course  allege  and  showaninteBt 
in  the  subject  matter  of  the  main  suit.  So  far  therefore  as  inteneoos 
claim  damages  **  in  reconvention"  from  plaintiff  for  wrongful  deprifar 
tion  of  church  privileges,  and  so  far  as  they  seek  a  judgraeet  agai«» 
defendants  to  eject  them  from  their  office  of  trustees,  and  toh8Tetb«* 
selves  reinstated,  their  demands  are  clearly  foreign,  not  gernmin,toth 
matter  or  thing  in  dispute  between  plaintiff  and  defendant,  which » 
simply  whether  the  Fifth  Baptist  Church  is  or  not  indebted  to  plaiota 
But  an  intervenor  is  "a  third  person,"  whose  demand  "  must  be (oroed 
by  a  petition,"  served  on  the  other  parties,  and  put  at  issue. 

Now,  if  the  judgment  of  the  court  dinmisses  that petUion,9B^^ 
intervenor  do  not  appeal,  is  he  a  party  to  an  appeal  taken  bypl»ffl"^ 
from  the  judgment  in  favor  of  defendant,  rejecting  his  (plaiDtiff*! de- 
mand ?  The  judgment  against  the  intervenor  is  not  brought  before® 
by  plaintiff's  appeal  from  the  judgment  against  him.  SeeLw*^ 
Clark,  27  An.  201 ;  8  L.  192  ;  1  R.  369 ;  4  An.  14 ;  14  An.  56i  Ib»- 
venors  are  certainly  not  appellants.  They  are  not  appellees,  be«* 
the  ]u  igrnent  passing  upon  their  demands  has  not  been  appealed  iros* 
If  we  were  to  consider  them  appellees,  how  could  this  court  pass  up^ 
their  issue  with  defendants,  who  are  themselves  appellees?  Ajw^* 
ment  can  not  be  changed  or  revised  as  between  appellees;  and  the  «*T 
basis  of  inter veaortj*  interest  in  this  controversy  rests  upon  their  allep 
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lights  as  trustees,  which  could  only  be  passed  upon  contradictorily  with 
defendants. 

We  therefore  proceed  to  decide  this  case  as  between  plaintiff  and 
defendants,  who  are  the  only  parties  before  us. 

Plaintiff  has  fully  proven  his  demands,  and  shown  that  the  amounts 
daimed  are  due  him.  There  being  no  plea  of  prescription  filed  by  de- 
fendants, we  are  not  called  upon  to  decide  what  effect  should  be  given 
to  the  authentic  acknowledgments  of  plaintiffs  claim  by  the  acting 
board  of  trustees. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  rejecting 
plaintifTs  demands  be  set  aside  and  reversed,  and  it  is  now  ordered  and 
decreed  that  plaintiff  have  judgment  against  the  defendant,  the  Fifth 
Begalar  Baptist  Church,  for  the  sum  of  two  hundred  and  sixty* two 
50 100  dollars,  with  six  per  cent  interest  thereon  from  January  21, 1868, 
to  25th  December,  1868,  and  eight  per  cent  thereafter,  with  recognition 
of  the  mortgage  and  privilege  claimed,  and  as  deccribed  in  plaintiff's 
petition  and  acts  annexed,  and  that  the  property  therein  desciibed  be 
seized  and  sold  to  pay  said  sum  and  interest.  It  is  further  decreed  that 
plaintiff  also  recover  of  said  defendant  the  further  sum  of  one  hundred 
and  seventy-four  40*100  dollars,  with  five  per  cent  interest  from  Ist  of 
July,  1877,  and  costs  of  both  courts. 


No.  5972. 
Samuel  Friedlandbr  vs.  Slaughter  House  Company.  ^WWi 

lOB     » 

A  corporation  can  not  he  held  to  knowledflre  of  the  ownership  of  eighty  shares  of       *^^4  327 
its  Steele  by  any  transferee  of  a  certificate  of  that  stoclc  merely  because  he, 
throuffh  an  a^ent.  voted  at  an  election,  at  which  13.475  shares  voted  in  the 
affirmative,  and  68  only  in  the  ne^rative. 

Where  certain  stock  of  a  corporation,  slandinfi:  on  its  books  in  the  name  of  a  judg- 
ment debtor,  is  seized  and  sold  by  the  sheriff  as  the  debtor's  property,  and  a 
jodicfal  tribunal,  of  competent  jurisdiction,  of  last  resort,  after  a  fair  contest, 
in  good  faith,  by  the  corporation,  orders  the  stock  to  be  transferred  to  the  pur- 
chaser under  such  seizure  and  sale,  the  corporation  can  not  be  liable  to  the 
holder  of  the  certificate  of  the  stock,  who  took  no  stops  to  protect  himself. 

APPEAIj  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kinSy  J. 

E.  Howard  Farrar  for  plaintiff  and  appellant. 
Robert  Mott  for  defendant  and  appellee. 
Tne  opinion  of  the  cou^it  was  delivered  by 

Mabr,  J.    In  May,  1869,  the  defendant  corporation  issued  to  Wil- 
liam Durbridge  a  certificate,  No.  80,  for  80  shares  of  stock,  afterwards 
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reciueed  to  40.  Id  June,  1869,  Darbridge  sold  this  o^tiflcsteto  Sunel 
Friedlander;  and  sigDed  a  blank  power  of  attorney  oq  the  bad  dh, 
authoriziDg  the  stock  to  be  transferred  on  the  books,  ^  in  the  nmas 
and  form  required  by  the  said  company." 

The  certificate  is  as  follows  : 

"  This  certifies  that  William  Darbridge  is  entitled  to  eightj  shim 
ol  the  capital  stock  of  the  Crescent  City  Live  Stock  Laadii^  ud 
Slaughter  House  Company,  tranttferable  ojily  on  the  books  of  the  am- 
party  by  the  said  William  Darbridge  or  his  attorney,  on  surrender  of  &ai 
certificate,"  dated  3d  May,  1869. 

Article  six  of  the  charter  is  aa  follows : 

"  All  transfers  of  stock  shall  be  recorded  in  the  office  of  said  oon* 
pany,  in  a  book  of  transfer  to  be  kept  lor  that  purpose.  The  new  stcck- 
holder  binding  himself  or  herself,  by  the  mere  fact  of  recorduig  au^ 
transfer,  to  abide  by  all  the  terms,  conditions  and  stipulations  of  ttai* 
act,  and  to  any  and  all  the  rules,  regulations  or  by-laws,  made  vA 
adopted  in  pursuance  thereof." 

The  transfer  thus  authorized  and  required  was  never  made; bat 
it  was  proven  that,  on  the  17th  October,  1873,  Hards,  acting  as  agent  k 
Friedlander,  voted  on  the  certificate  No.  80  at  a  corporate  election. 

In  December,  1873,  one  Job  Smith  rec^jvered  judgment  agaJBil 
D urb ridge ;  and  caused  seizure  to  be  made,  under  gainisheepnxfas, 
in  the  hands  of  the  company.  The  company  answered,  stating, aoiiEl 
other  things,  that  Durbridge  had  owned  500  shares  of  common  stock, 
and  330  shares  of  preferred  stock,  which  the  books  of  the  compafiy 
showed  had  all  been  transferred  except  80  shares  of  common  sKk; 
and  "  that  for  said  80  shares  a  certificate,  being  No.  80  of  old  issue,  i» 
issued  to  said  Durbridge,  and  whether  he  holds  or  has  disposed  of  the 
the  same  the  company  does  not  know." 

Appended  to  this  answer  is  a  statement  of  transfers  made  byaad 
to  Durbridge,  at  different  dates,  from  May,  1869,  to  May,  1873,  shorn* 
that  the  80  shares  still  stood  in  his  name  on  the  books. 

Such  proceedings  were  had  in  the  suit  that  judgment  was  reodered 
in  favor  of  the  seizing  creditor  against  the  garnishee ;  and  the  stock 
was  sold  by  the  sheriff,  under  execution,  in  February,  1874.  On  the  re 
f usal  of  the  company  the  purchaser  took  a  rule  to  compel  the  tnujsier; 
and  the  company  appealed  from  the  judgment  making  the  rale  abso- 
lute. That  judgment  was  affirmed  in  May,  1874  ;  and  in  May,  1875, tte 
suit  was  brought. 

The  petition  alleges  plaintiff's  ownership  of  the  stock,  in  virtoeof 
his  purchase  from  Durbridge ;  that  the  company  recognized  him  «s 
owner  by  allowing  him  to  vote  on  the  same  as  owner,  through  hisag^ 
Harris,  at  the  election  of  17th  October,  1873  ;  that  he  has  demanded 
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that  the  transfer  be  made,  and  a  new  certificate  be  issued  to  bim,  on 
Burrendering  the  original  certificate ;  and  that  the  company  refuses  to 
comply  with  his  demand,  and  to  acknowledge  him  as  owner.  He  there- 
fore prays  for  judgment  against  the  company,  declaring  him  to  be  owner 
of  the  stock  ;  and  that  a  certificate  be  issued  to  him,  or  that  the  value 
be  paid  to  him  with  interest 

The  answer  sets  out  the  proceedings  in  the  suit  of  Smith  against 
Durbridge,  and  the  compulsory  transfer  by  final  judgment ;  and  that 
the  company  has  no  stock  to  supply  the  place  of  that  so  transferred. 

That  the  attention  of  the  company  was  not  called  to  the  fact  that 
Harris,  as  agent  for  plaintifif,  had  voted  on  the  80  shares  ;  that  this  vote 
(luJ  not  change  the  result ;  and  that  the  commissioners  of  election  who 
received  the  votes  had  no  power,  by  receiving  or  rejecting  a  vote,  to 
"  make  or  unmake  a  stockholder." 

The  answer  also  states  that  Friedlander  never  notified  the  company 
that  he  held  the  stock  as  owner,  and  he  did  not  apply  to  have  it  trans- 
ferred until  after  the  sale  by  the  sheriff.  That  pending  the  appeal, 
while  the  money  bid  was  in  the  hands  of  the  sheriff,  the  attorney  of 
plaintiff  was  informed  of  the  same,  and  that  defendant  would  not  make 
the  transfer  until  compelled  ;  and  that  plaintiff  took  no  steps  to  protect 
himself,  but  allowed  defendant  to  be  coerced  and  compelled  to  make 
the  transfer  to  the  purchaser  at  the  sheriffs  sale. 

We  fail  to  perceive  any  legal  or  equitable  right  in  plaintiff  to  re- 
cover of  defendant.  His  right  would  have  been  clear  if  the  company 
bad  made  the  transfer  voluntarily,  without  the  surrender  of  the  out- 
standing certificate.  The  company  was  under  no  special  obligation  to 
plaintiff.  He  had  never  given  any  evidence  of  his  ownership  of  the 
certificate  except  by  voting  through  an  agent,  which  he  clearly  had  no 
legal  right  to  do.  The  company  was  not  obliged  to  recognize  any  one 
as  the  owner  of  stock  except  those  who  were  shown  to  be  owners  by 
the  transfer  book,  or  by  the  act  of  incorporation.  During  the  four 
years  which  elapsed  from  the  date  of  his  purchase  to  the  election  in 
October,  1873,  he  had  never  asserted  his  ownership  ;  and  the  president 
and  directors  cannot  be  held  to  knowledge  of  the  ownership  of  any 
transferee  of  a  certificate  merely  because  he,  through  an  agent,  voted 
at  an  election,  at  which  12,475  shares  voted  in  the  affirmative,  and  68  in 
the  negative.  Harris,  the  agent,  was  himself  a  stockholder.  The  trans- 
fer book  showed  that  Durbridge  had  sold  75  shares  to  him  en  the  17th 
March,  1871.  He  was  a  legal  voter  ;  and  there  was  no  occasion  to  scru- 
tinize the  vote  cast,  where  it  was  so  nearly  unanimous. 

The  answer  of  the  company  as  garnishee  was  in  accordance  with 
th9  facts.  The  certificate  had  been  issued  to  Durbridge,  and  the  stock 
had  stood  in  his  name  for  four  years  and  a  half ;  and  it  still  stood  in  his 
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name.  Id  preparing  to  answer  under  oath  the  president  could  not  to 
been  required,  he  would  not  have  been  authorized  to  recur  to  tk 
minutes  of  an  election.  He  was  bound  to  consult  the  stock  aodtn^ 
fer  books  ;  and  truth  and  justice  compelled  him  to  answer  !d  ace^ri- 
ance  with  these  books,  the  only  recognized  eyidence  of  ownership  o(tk 
stock. 

We  must  presume  that  the  president  answered  trulj  tbatbekoef 
nothing  more  of  the  certificate  than  is  stated  in  his  answer,  and  sbrii 
by  the  books,  and  if  he  had  known,  or  had  remembered,  that  one  of  tke 
certificates  originally  issued  to  Durbridge,  representing  less  than  c«- 
tenth  of  the  shares  which  he  originally  owned,  was  held  by  plaintiftci 
the  17th  October,  that  would  not  have  indicated,  necessarily,  that  h 
held  it  on  the  24th  December,  when  the  garnishee  proceed  was  serred 
If  the  president  had  known,  when  he  filed  his  answer,  that  pliuDdirbiiil 
the  certificate,  he  certainly  should  have  informed  him  then,  aod  bin 
so  stated  in  his  answer;  but  he  would  still  have  been  bound  to  aosTer 
that  no  transfer  had  been  made  on  the  books  of  the  compaoj,  is  re- 
quired by  the  charter  and  the  certificate ;  and  that  the  80  shares  sqU 
stood  in  the  name  of  Durbridge. 

The  argument  of  plaintifTs  counsel  admits  the  notice  through 
plaintiff's  attorney,  pending  the  appeal  on  the  rule.  There  was  aapie 
time  for  plaintiff  to  have  protected  himself.  The  judgment  whieh  coo- 
pelled  the  company  to  make  the  transfer  was  not  obligatory  on  plaudS: 
it  was  res  inter  alvis;  and  he  might,  as  was  done  in  Smith's  case,  30  Ai. 
1378,  have  asserted  his  right,  and  prevented  the  payment  of  the  moKj 
by  the  sheriff  to  the  judgment  creditor,  and  the  transfer  of  the  stock. 
to  the  purchaser. 

The  brief  filed  by  the  attorneys  of  the  company,  in  oppositioc  to 
the  rule,  shows  that  they  insisted  upon  the  terms  of  the  charter  iid 
the  certificate  as  good  cause  for  not  making  the  transfer  antiitbeoem- 
flcate  was  produced  and  surrendered. 

We  see  no  reason  to  doubt  the  correctness  of  the  views  expKS*^ 
in  Smith's  case,  30  An.  We  think  the  sheriff  cannot  validly  seiie  aid 
sell  the  stock  while  the  certificate  is  outstanding  so  that  he  caoiwt  ob- 
tain possession  of  it.  All  that  ho  could  seize  and  sell  in  such  case  voeid 
be  the  right  and  interest  of  the  person  in  whose  name  the  stock  stood 
on  the  books  of  the  company,  without  prejudice  to  the  rights  of  U« 
actual  owner  and  holder  of  the  certificate  for  value,  and  in  good  fxek 
But  where  a  judicial  tribunal,  of  competent  jurisdiction,  of  lastiwort, 
after  a  fair  contest,  in  good  faith,  by  the  corporation,  orders  the  stod 
to  be  transferred  to  the  purchaser  under  such  seizure  and  sale,  the  cor- 
poration cannot  be  liable  to  the  holder  of  the  certificate,  who  took  do 
steps  to  protect  himself. 
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If  there  have  been  laches  in  this  case,  there  has  certainly  been  con- 
tributive  fault  on  the  part  of  the  plaintiff.  For  four  years  and  a  half 
he  allowed  his  stock  to  stand  in  the  name  of  another,  without  legal 
Dotice  to  the  company  of  his  title  and  ownership.  This  may  not  impair 
his  right  as  owner ;  but  he  cannot  require  the  company  to  be  more 
Tigilant  than  he  is  himself,  in  asserting  and  maintaining  his  rights. 

The  judgment  of  the  district  court  is  therefore  affirmed  with  costs. 


No.  7293. 
James  Gardinbb  vs.  Suocessiom  of  FkiHSBER. 

IHiere  a  simulated  sale  has  been  set  aside  at  the  suit  of  a  creditor  of  the  pretended 
Tender,  the  creditor  can  not  hold  the  pretended  vendee  in  damases  on  account 
of  a  depredation  of  property,  arising;  after  the  pretended  sale,  when  he  fails  to 
show  thattJie  simulated  conveyance  caused  the  def)reciation. 

An  action  for  damacres  on  account  of  an  offense,  or  quasi  offense,  is  prescribed  by 
one  year  from  the  date  of  the  act. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 

Jno.  8.  TuUy  for  plaintiff  and  appellee. 
James  H.  Grover  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  In  February,  1872,  James  Gardiner  recovered  judgment 
against  Dezutter.  Before  this  judgment  was  signed  Dezutter,  by  nota- 
rial act,  conveyed  to  Joseph  Scherer,  a  house  and  lot  on  Kampart  street. 
In  January,  1873,  Gardiner  brought  suit  against  Scherer  and  Dezutter 
to  have  the  sale  annulled,  on  the  ground  of  simulation,  and  to  subject 
the  property  to  his  judgment.  Pending  this  suit  Scherer  died,  it  does 
not  appear  at  what  date ;  and  his  widow,  tutrix  of  the  minor  children, 
admiaiatered  the  succession.  The  district  court  declared  the  sale  to 
Scherer  a  simulation,  and  that  judgment  was  afiQrmed  by  this  court. 

XJoder  execution  on  the  judgment  in  favor  of  Gardiner  against  De- 
zutter, the  property  conveyed  to  Scherer  by  Dezutter  was  sold,  and  was 
adjudicated  to  Gardiner  ;  and  shortly  after,  in  October,  1877,  'Gardiner 
brought  this  suit  against  the  widow  Scherer,  in  her  capacity  as  tutiix, 
to  recover  the  difference  between  the  price  of  the  adjudication  and  the 
Amount  of  the  judgment  against  Dezutter. 

The  allegations  of  the  petition  are  that  there  was  no  consideration 
for  the  sale ;  that  it  was  simulated ;  and  that  Scherer  combined  with 
Dezutter  to  place  the  property  beyond  the  reach  of  plaintiffs  execution 
and  accepted  the  simulated  title,  with  full  knowledge  of  this  fraudulent 
purpose. 
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That  "  if  Scherer  had  not  combiDed  with  Dezutter  to  oonmh  ths 
fraud,  and  had  allowed  the  property  to  be  sold  in  Ftbruar7,lS7i,ii 
would  have  brought  more  than  was  sufficient  to  cover  petiti  nei'sdu. 
interest  and  costs;  and  by  the  illegal  and  fraudulent  acts  o{S(^it 
petitioner  has  been  prevented  from  collecting  bis  whole  ju(igmefit,ui 
Scherer  became  responsible  for  the  difference;"  and  that  bis saececia 
administered  by  the  tutrix,  is  indebted  to  plaintiff  for  theamoimt 

The  tutrix  excepted  that  the  petition  disclosed  no  cause  of  MtkD, 
which  exception  was  overruled;  and  she  plead  the  general  deDiaL  There 
was  judgment  in  favor  of  plaintiff  for  $1900,  the  difference,  in  the  jodge't 
estimation,  between  the  value  of  the  property  in  1872,  when  the  jn^- 
ment  against  Dezutter  became  final,  and  the  price  of  the  adjodkitij^ 
in  May,  1877  ;  and  the  tutrix  appealed. 

The  injury  complained  of  is  the  depreciation  in  the  valoe  of  the 
property  during  the  time  that  it  stood  in  the  name  of  Soberer,  uikr 
the  simulated  title.  It  is  not  charged  that  the  property  was  injured  ■ 
any  way  during  that  time,  nor  that  it  was  out  of  repair.  Thebc-w 
was  a  brick  dwelling ;  and  the  depreciation  is  simply  that  which  allreil 
property  in  New  Orleans  has  suffered,  from  the  various  causes ilii 
directly  affect  values,  burdensome  taxes,  want  of  coDfidence,  eomaw- 
cial  disasters,  etc.,  the  results  of  ulterior  causes,  which  have  impoTtf- 
ished  the  people  and  the  State. 

This  depreciation  was  not  the  necessary  consequence  of  thefnoiJi* 
lent  and  simulated  acts  complained  of.  Under  a  different  conditixcf 
affairs  the  property  might  have  increased  in  value,  so  that  it  would  taw 
been  worth  double  as  much  in  1877  as  it  was  in  1872,  Nor  did  tbesifii' 
laied  sale  necessarily  cause  plaintiff  the  delay  of  five  years  to  whk*b« 
was  subjected.  When  his  judgment  became  final,  and  the  legal  deij 
had  expired,  he  might  have  caused  execution  to  issue,  and  the  propeitr 
to  be  seized  and  sold,  just  as  if  that  simulated  title  had  never  eii^ 
If  he  had  taken  this  course,  Scherer  would  have  been  compelled ehlia 
to  have  abandoned  all  pretension  of  right  under  his  simulated  titk,tf 
to  have  become  the  actor,  at  his  own  risk  and  expense,  in  judicial  pr^ 
ceedings  to  arrest  the  sale,  or  to  recover  possession  of  the  property. 

Plaintiff  chose  not  to  exercise  the  right  which  the  law  gave  Ua 
He  waited  until  January,  1873,  nearly  a  year  after  his  judgment  b^<a°^ 
final  ;  and  then  brought  suit  to  have  the  simulated  sale  annollai,'^ 
he  had  the  right  and  power  to  treat  as  a  nullity  ab  iidiio. 

In  any  aspect  of  the  case,  the  alleged  fraudulent  conduct  of  D«Q^ 
ter  and  Scherer,  and  the  simulated  conveyance,  did  not  cause  the  pr^f" 
erty  to  depreciate  in  value.  In  January,  1873,  when  the  plaintiff!** 
such  information  as  justified  him  in  demanding  Judicially  the  Dolfitj* 
the  sale,  his  preference  for  tliat  mode  of  enforcing  his  rights  W8tt« 
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immediate  and  direct  cause  of  the  delay  and  expense  to  which  he  was 
subjected,  which  he  might  have  avoided  Uy  the  immediate  seizure  of  the 
property.  Non  constat,  if  the  property  had  been  sold  in  1872,  or  1873, 
under  execution,  that  plaintiff  would  not  have  been  the  purchaser,  as  he 
ivas  in  1877  ;  and  that  he  would  not  have  suffered  the  precise  loss  from 
depreciation  of  which  he  now  complains. 

Defendant  plead  in  this  court  the  prescription  of  one,  three  and  five 
years.    It  is  evident  that  the  right  of  action,  if  any  exist  in  this  case, 
does  not  result  from  any  contract  or  civil  obligation  between  Scherer 
aod  plaintiff,  but  from  an  alleged  wrong ;  and  whether  that  wrong  be 
an  offence  or  a  quasi  offence,  it  is  subject  to  the  prescription  of  one 
year.    R  C.  C.  art.  3536.    This  prescription  began  to  run  from  the  date 
of  the  offence.    R.  C.  C.  art.  3537.    The  offence  was  the  fraudulent  ac- 
ceptance of  the  simulated  title,  on  the  14th  of  February.  1872.    If  plain- 
tiff had  any  legal  foundation  for  such  a  claim,  he  might  well  have 
iocluded  in  his  petition  to  have  the  sale  annulled,  a  demand  for  such 
damages  as  he  might  sustain  by  the  wrongful  acts  and  pretension  of 
Scherer ;  and  have  obtained  judgment  subjecting  the  property,  with 
suspension  of  judgment  for  the  damages  until  the  amount  could  be 
flxed  by  the  sale  of  the  property.    See  Edwards  vs.  Turner,  6  Rob.  384, 
and  authorities  there^  cited. , 

We  think  the  plaintiff  was  not  entitled  to  recover,  independently  of 
the  plea  of  prescription ;  and  that  the  action  was  barred  by  the  lapse  of 
time. 

The  judgment  of  the  district  court  is,  therefore,  annulled,  avoided 
and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
demand  of  plaintiff,  appellee,  be  rejected,  and  his  petition  and  suit  be 
dismissed  ;  and  that  he  pay  the  costs  in  both  courts. 


No.  6806. 
City  of  New  Orleans  vs.  M.  Hebmann. 

A  ei^rar  manufacturer  in  the  city  of  New  Orleans,  although  engaged  in  Belling 
articles  of  his  own  manufacture,  is  liable  for  the  license  tax  imposed  by  the 
city. 

i  PPEAL  from  the  First  Justice's  Court,  parish  of  Orleans.    Childress, 

Sam.  F.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 
Chas.  8.  Bice  for  defendant  and  appellant 
The  opinion#of  the  court  was  delivered  by 

"White,  J.    The  defendant  appeals  from  a  judgment  condemning 
lilm  to  pay  a  license  as  a  cigar  manufacturer  for  the  year  1877.    He 
34  31 
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relies  on  section  3344  of  the  Revised  Statutes,  which  reads:  "Itsia^ 
not  be  lawful  hereafter  for  any  municipal  corporation  within  this  SaK 
to  lay  any  tax  on  persons  engaged  in  selling  articles  of  their  ovm  man- 
facture,  manufactured  within  the  State."  The  city  contends  thai  thi 
provision  has  been  repealed,  at  least  quoad  its  application  to  dtylices- 
ses,  by  section  16  of  act  No.  73  of  1872.  Sess.  Acta  of  1872,  p.  127.  Hff 
pretension  is  directly  sustained  by  two  decisions  of  our  prodecfsan, 
City  vs.  Globe  Insurance  Co.,  27  A.  656,  and  City  vs.  Dunbar,  281721 
The  defendant  insists  that  the  views  expressed  in  the  foregoiDg  cass 
were  erroneous,  and  that  therefore  they  should  be  overruled.  But  we 
are  not  disposed  to  depart  from  the  principle  of  stare  decisis,  ccless 
compelled  to  do  so  by  a  conviction  that  a  previous  conclusion  hts  t<e^i 
reached  without  consideration,  or  that  it  is  so  manifestJy  wrong  as  i» 
leave  no  room  for  doubt.  Neither  of  which  reasons  exist  here^asbol 
the  cases  appear  to  have  been  considered  and  interpret  the  repeals 
statute  in  such  a  manner  as,  taking  the  best  possible  view  for  defecJ- 
ant,  to  simply  raise  a  possible  doubt  as  to  the  correctness  of  the  opia- 
ions  expressed.  The  construction  of  a  statute  is  always  a  matter  cf 
delicacy,  and  whenever  once  made,  should  not  be  lightly  abandoii^d, 
more  particularly  where  by  it  payments  have  been  made,  and  that- 
under  the  public  burdens  have  been  practically  adjusted. 
Judgment  affirmed. 


No.  7460. 
Michael  Shelly  vs.  J.  G.  Dobbins. 


"Where  by  a  clerical  error  in  writing  up  the  judgment,  another  and  strange  Dims 
substituted  for  that  of  the  condomned  defendant,  no  valid  execution  om  is«j 
against  the  real  defendant,  so  long  as  the  error  is  uncorrected.  But  it  Isii  Ae 
power  of  the  plaintiff,  while  his  judgment  is  alive,  to  have  the  error oorrectrf 
by  a  more  motion  taken  contradictorily  with  the  defendant. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans,   I^tor.l 

Cotton  &  Levy  for  plaintiff  and  appellant. 

Tho8,  Gilmm'e&  Sons  for  Dobbins,  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  Dobbins  brought  suit  against  Patrick  Lyons,  priflcp*^ 
and  Michael  Shelly,  surety,  on  an  injunction  bond,  to  recover  of  Lyws. 
plaintiff  in  injunction, 31500,  and  of  Shelly  05OO,theamountof  thethjoi 
They  were  both  cited;  and  they  answered  separately.  The  judgmefit 
was  against "  defendants,  Patrick  Lyons  and  Michael  Welsh,  in  scH^ 
for  $500." 
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On  motion  of  counsel  for  "defendants,"  and  on  suggesting    *    ♦ 
that  "a  final  judgment  has  been  rendered  and  signed   *    *    *   against 
said  Lyons  as  principal,  and  said  Shelly  as  surety,    *    *    *    It  is    * 
ordered  that  said  Lyons  and  Shelly  be  allowed  a  suspensive  appeal," 
etc. 

The  appeal  bond  recites  that,  "  we,  Patrick  Lyons  and  Michael 
Shellij,  as  principals."  Wherever  the  names  of  the  defendants,  appel- 
lants, appear  in  the  bond,  they  are  Lyons  and  Shelly;  and  Michael 
^idly  signed  the  bond  as  one  of  the  principals. 

Two  days  after,  a  second  bond  was  given  for  a  larger  amount  than 
the  first,  in  which  the  sam^  parties  figure  as  principals,  defendants,  ap- 
pellants; and  this  bond  is  also  signed  by  Michael  Shelly  as  one  of  the 
principals. 

When  the  case  came  up  to  this  court  a  motion  was  made  to  dismiss 
for  want  of  jurisdiction.  The  case  was  argued  by  the  counsel  of  Lyons 
and  Shelly;  and,  the  appeal  was  dismissed  as  to  Shelly  on  the  ground 
that  the  amount  in  dispute,  as  to  him,  was  just  3500. 

Execution  issued  on  the  judgment  of  the  district  court.  The  writ 
is  not  in  the  transcript;  but  we  suppose  it  was  against  Michael  Shelly* 
At  any  rate,  the  sheriff  seized  the  property  of  Shelly,  alleged  to  be 
worth  much  more  than  8500.  He  enjoined  on  the  ground  that  there 
was  no  judgment  against  him.  The  district  court  dissolved  the  in- 
junction without  damages;  and  Michael  Shelly  appealed. 

It  is  manifest  that  the  use  of  the  name  Michael  Welsh,  instead  of 
Michael  Shelly,  was  a  mere  clerical  error  in  writing  the  judgment.  Welsh 
was  not  a  party  to  the  suit ;  but  Shelly  was.  The  injunction  bond,  the 
petition,  the  citation,  the  answer,  the  jnotion  and  order  of  appeal,  and 
the  two  appeal  bonds,  show  conclusively  that  the  person  condemned 
was  Michael  Shelly,  The  district  court  has  the  right  and  the  power  to 
correct  the  judgment,  at  any  time,  on  motion,  contradictorily,  by  sub- 
stituting the  name  of  the  party  condemned,  Michael  Shelly,  for  that  of 
Michael  Welsh,  who  was  an  entire  stranger  to  the  proceeding. 

An  execution  could  not  issue  against  Michael  Shelly,  on  a  judgment 
against  Michael  Welsh.  The  writ  must  conform  to  the  judgment ;  and, 
until  the  name  of  Michael  Shelly  has  been  substituted  for  that  of 
Michael  Welsh,  by  proper  proceeding  and  entry  on  the  minutes,  the- 
judgment  cannot  be  enforced  against  Michael  Shelly. 

The  record  furnishes  no  proof  that  this  clerical  error  has  been  cor- 
rected. The  injunction  should  have  been  maintained,  with  a  reservation 
of  the  right  of  Dobbins  to  have  the  judgment  corrected. 

The  judgment  appealed  from  is  annulled,  avoided  and  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  the  injunction  herein 
granted,  in  limine,  be  reinstated  and  be  maintained;  that  the  right  of 
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Dobbins,  appellee,  be  reserved,  to  have  the  jadgment  in  his  fsTci 
against  Patrick  Lyons  and  Michael  jreZ;$/i  corrected,  coDtmdictonlTfii 
Michael  Shelly,  by  substituting  the  name  of  Michael  SheUy  for  tktcf 
Michael  WeWi,  as  stated  in,  and  in  accordance  with  the  foregoing  cf^B- 
ion;  and  that  the  said  J.  G.  Dobbins,  appellee,  pay  the  costs  of  tbissst 
in  the  district  court  and  in  this  court 
Rehearing  refused. 


No.  5989. 
Ann  McConnell  vs.  John  Pasley. 

"Whero  the  ovidenoe  appearing  in  a  transcript  is  so  confused  and  wr.trad:«tT 
that  the  labor  of  an  expert  Is  necessary  to  educe  the  facts  pequieite  tcth^ii- 
ministration  of  justice,  the  case  will  be  remanded,  in  order  that  the  pfirti**!* 
referred  to  an  expert  before  the  case  is  taken  under  advisement  by  th<?  I'^'^an. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  0.d\m,l 

Tho8,  O-ilmore  &  Sons  and  Joseph  Magioni  for  plaintiff  and  appdlet 

Chas.  F.  Claiborne  and  Hornor  &  Beyiedict  for  defendant  and  af* 
lant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  This  is  a  suit  to  recover  a  money  judgment  against  tht 
defendant.  The  parties  have  during  years  had  transactions,  in  wlici 
money  has  been  loaned  and  returned,  in  which  checks  have  been  gi«3 
and  the  proceeds  disbursed,  in  which  gold  has  been  sold,  not«  git« 
and  canpeled,  a  house  built  and  p^id  for,  from  all  of  which  the  daimed 
debt  is  assumed  to  result.  No  regular  accounts  were  kept,  and  tk« 
whole  case  turns  upon  the  examination  of  oral  testimony,  as  confined 
and  unsatisfactory  as  it  can  well  be.  To  add  to  these  difficulties,  tie 
case  has  been  tried  with  a  looseness  which  passes  descriptioD,  and  pets 
powers  of  analysis  to  the  blush.  In  fact,  one  of  the  counael,  net  en* 
gaged  in  the  trial  below,  informed  us  that  it  had  taken  him  a  summers 
leisure  to  prepare  the  brief  submitted  on  the  hearing  of  the  cause,  aai 
we  can  fully  appreciate  the  statement,  for  even  with  the  assistance  rf 
oral  argument  and  elaborate  briefs,  after  much  examhiation,  and  ibe 
very  closest  scrutiny,  we  have  closed  the  record  with  the  settled  eon- 
viction,  that  it  is  absolutely  impossible  to  draw  from  the  confused  mas 
of  testimony  which  it  contains  any  light  by  which  truth  may  be(fis- 
covered  and  justice  done  between  the  parties. 

The  lower  judge,  who  gave  judgment  against  the  defendant, seew 
to  have  become  aware  of  the  foregoing  only  after  the  trial,  for  when  the 
case  was  under  advisement,  doubtless  appalled  by  the  labyrinth  of  fr(« 
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before  him,  without  notice  to  the  parties,  referred  the  case  to  an  expert 
for  report,  and  seems  to  have  taken  the  report  thus  made  as  the  basis 
of  his  conclusions.  We  tbinli  he  did,  after  the  case  was  under  advise- 
ment, what  he  should  have  done  during  the  course  of  the  trial,  that  is, 
refer  the  parties  to  an  expert,  C.  P.  442,  by  whom  the  matter  could  have 
been  examioed  in  all  its  details,  by  the  aid  of  whose  report  the  court 
might  have  been  able  to  find  at  least  a  clue  to  the  just  ascertainment  of 
the  rights  of  the  parties  litigant  This  not  having  been  done,  we  can 
not  undertake  to  determine  a  case  where  we  can  actually  reach  no  re- 
sult, and  where  the  conscience  and  judgment  find  themselves  com- 
pletely obscured  by  the  cloud  of  details  under  which  the  merits  of  the 
case,  if  any,  are  hidden. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  further 
proceedings  in  conformity  with  the  views  hereinabove  expressed.  The 
costs  of  appeal  to  be  paid  by  appellee,  those  in  the  district  court  to 
avait  the  final  result. 

Behearing  refused. 


No.  7421. 


81    638 

Vincent  T.  Cambre  vs.  FfiLiaxfi  Grabert  et  al.  61  iimI 


Wliero  plaintiff  institutes  a  hypothecary  action  to  enforce  a  judfirment.  which  a»     '^23     ^ 

heir,  and  as  administrator  of  his  deceased  mother,  he  had  obtained  n«rainst  his      ' 

father,  the  fact  that  he  fails,  when  properly  put  to  the  proof,  to  show  that  he 
was  the  administrator  of  his  mother,  will  not  prevent  him  from  enforcins:  his 
rights  as  heir  of  his  mother. 

A  suit  brought  by  a  son  who  has  attained  his  majority  atrainst  his  father  on  ac> 
eount  of  a  claim  he  derives  us  heir  of  his  deceased  mother,  is  not  a  suit  erow- 
ing  oat  of  his  father's  tutorship,  and  hence  can  not  be  postponed  by  the  latter 
until  a  final  account  of  his  tutorship  has  been  rendered. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville, 
McVea,J. 

Barrow  db  Pope  for  plaintiff  and  appellant. 

A.  4&  E.  B,  Talbott  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  plaintiff,  iodividually  and  as  administrator  of  the 
succession  of  Celestine  Leonise  Leiveque,  deceased  wife  of  Jean  Theo. 
Cambre,  a  resident  of  the  parish  of  Li  vines  ton,  brings  a  hypothecary 
action  against  defendants.  He  avers  that  in  his  said  capacities,  on  the 
18th  May,  1877,  he  recovered  in  the  Sixth  Judicial  District  Court,  as  an 
heir  of  his  mother,  Celestine  Leonise  Leiveque,  for  his  virile  share,  and 
as  administrator  of  her  succession,  a  judgment  against  his  father,  Jean 
Theo.  Cambre,  for  the  sum  of  three  thousand  dollars,  with  five  per  cent 
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from  the  12th  of  January,  1871,  the  date  of  the  death  of  Mrs.  Csnkt 
He  avers  that  the  judgment  recognized  a  legal  and  tadt  mortgage, 
'which  operates  upon  property  held  hy  the  defendants. 

The  defendants  excepted.  1st.  That  the  judgment  and  aDtbepco- 
ceedings  had  in  the  succession  of  Mrs.  Cambre,  in  the  parish  ooiiit  d 
Livingston,  are  absolutely  null  and  void;  thatthe  domicile  and  reskiflMf 

m 

of  Mrs.  Cambre  at  the  time  of  her  death  was  in  the  parish  of  Jbmfk. 
that  no  account  of  tutorship  has  ever  been  rendered  to  the  chQdraQ  ud 
heirs  of  Mrs.  Cambre  by  their  father  and  natural  tutor,  J.  F.  Cambre, 
with  whom  they  continued  to  reside  after  the  death  of  their  moda; 
and  who  maintained  and  educated  them,  and  untU  the  settlemeot  ud 
liquidation  of  the  tutorship  account,  no  action  can  be  brought  to  eofone 
the  pretended  legal  mortgage;  that  the  minor  heirs  of  Mrs.  (^breveR 
not  represented  when  the  judgment  relied  on  was  rendered,  and  are  act 
«o  in  this  suit. 

The  plaintiiT  moved  to  take  the  exceptions  as  an  answer,  vbidi  vas 
refused,  the  exceptions  were  thereafter  sustained.    Plaintiff  appeak 

First — The  exception  to  the  capacity  of  the  plaintiff  as  administB- 
tor  proceeds  upon  the  theory  that  Mrs.  Cambre  was  domicQed  Id  tlie 
parish  of  Iberville  at  the  time  of  her  death,  and  that  hence  tbe  openiog 
of  her  succession  in  the  parish  of  Livingston  was  an  absolate  noJIitj. 
Oranting  the  legal  correctness  of  the  proposition,  there  is  nothing  ia 
the  record  disclosing  the  fact  that  the  claimed  administrator  was  ap- 
pointed, if  at  all,  by  any  other  than  the  proper  court  of  thedomkfl«<rf 
the  deceased.  The  record  abounds  with  proof  that  Mra  Cambre  i» 
At  the  time  of  her  death  a  resident  of  Iberville,  although  she  died  in 
livingston,  where  she  happened  temporarily  to  be ;  there  is  notiiife 
however,  in  any  way  showing  by  what  court  plaintiff  was  appoiBted 
administrator.  The  petition  does  not  so  disclose,  as  it  simply  atas 
that  the  plaintiff  is  the  administrator  of  Mrs.  Cambre,  without  statiflg 
by  what  authority  appointed.  Grant  that  the  exception  was  a  doisi 
of  the  plaintiff's  capacity  as  administrator,  so  as  to  throw  uponliiD 
the  onus  of  exhibiting  his  authority,  and  that  not  having  so  done,  lie  s 
to  be  treated  as  not  such  administrator,  the  demand  should  not  ha^ 
been  dismissed.  The  plaintiff  alleged  that  not  only  individmlly  (H  as 
heir  of  his  mother,  but  also  as  her  administrator,  he  had  recovered  a 
judgment  against  his  father.  There  is  nothing  in  the  exception  or  the 
proof  questioning  the  residence  of  the  father  when  the  judgment  *^ 
rendered.  Therefore,  eliminating  the  capacity  as  administrator,  ^ 
individual  clmm  remained.  The  obligation  of  the  father  of  plalntilTts 
his  wife,  plaintiff's  mother,  was  certainly  heritable ;  if  so,  it  was  either 
divisible  or  indivisible ;  if  the  first,  the  plaintiff  was  entitled  to  enl«« 
his  virile  share ;  if  the  last,  as  one  of  the  co-owners  of  an  indiviaibB 
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light,  he  was  entitled  to  enforce  the  whole.  C.  C.  2115.  Marcad^,  vol. 
4,  p.  538. 

Second— The  plaintiff  is  not  seeking  to  collect  a  claim  against  his 
tutor  as  resulting  in  any  way  from  the  tutorship;  he  is  asserting  a  right 
which  he  avers  descended  to  him  as  an  heir  of  his  mother,  and  not  de- 
pending on  the  tutorship,  not  connected  with  it,  and  which  could  be  en- 
forced as  heir,  whether  or  not  a  tutorship  had  existed. 

The  plaintiff  avers  that  as  heir  of  his  mother,  he  had  obtained  a 
judgment  against  his  father,  not  on  account  of  the  tutorship,  but  for  a 
debt  due  by  the  father  to  the  mother,  and  therefore  descending  to  her 
heirs.  For  this  reason  we  think  this  case  not  governed  by  Gibbs  vs. 
Lam,  29  A.  524,  but  rather  by  Bridges  vs.  Simonton,  28  A.  830.  While 
we  do  not  wish  to  be  understood  as  approving  the  last  mentioned  case 
in  all  respects,  we  think,  in  as  far  as  applicable  to  the  issue  now  before 
us,  it  is  a  correct  application  of  legal  principles.  We,  of  course,  express 
no  opinion  as  to  the  right  of  a  minor  to  bring  a  suit  like  the  present 
when  he  Is  under  the  tutorship  of  his  father. 

The  Judgment  is  reversed,  and  the  case  remanded  to  be  proceeded 
with  according  to  law. 


No.  7424. 
Keene  J.  Cole  vs.  William  G.  Randolph.  l\  i^ 


5t  nee 


Where  the  leirality  and  oonBtitutionality  of  a  tax  is  in  contestation,  this  oonrt  has 
jurisdiction,  no  matter  how  small  the  amount  in  dispute  may  be. 

All  transient  persons  selliner  ffoods  in  this  State  whether  by  wholesale  or  retail, 
on  land  or  water,  are  liable  to  a  license  tax  of  $100  per  annum. 

The  law  imposing  a  license  tax  on  transient  persons  doins  business  within  the 
State,  does  not  violate  that  provision  of  the  constitution  of  the  United  States 
vesting  in  Congress  the  exclusive  power  to  reirulate  commerce  amone  the  sev- 
eral States,  etc. 

k  PPEAL  from  the  Parish  Court  of  East  Baton  Bouge.    Sherburne,  J. 

J.  K  Balsey  and  A.  Goldthwaite  for  plaintiff  and  appellant. 

Herron,  Bird  db  Beale  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  This  suit  was  brought  to  recover  of  defendant  damages 
lor  the  illegal  seizure  of  certain  personal  property.  The  petition  alleges 
that  plaintiff  resides  at  Leavenworth,  and  is  a  citizen  of  the  State  of 
Indiana;  that  he  is  a  flatboat-man  engaged  in  transporting  th^  products 
of  Indiana  and  other  Western  States  to  the  Southern  States  ;  that  he 
has  a  flatboat  lying  at  the  wharf  at  Baton  Bouge,  loaded  with  such  pro- 
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ducts;  that  defendant  is  collector  of  State  and  parish  taxes,  and  without 
just  cause  and  in  violation  of  law  seized  and  took  away  fifty-five  barrels 
potatoes  and  thirty  sacks  oats  from  petitioner's  boat;  that  petitioDer 
was  not  indebted  to  defendant  either  individually  or  as  State  and  parish 
tax  collector;  and  that  this  unwarranted  seizure  caused  him  damage  to 
the  amount  of  $300. 

Defendant  answered  that  he  took  and  sold  the  potatoes  and  oats, 
according  to  law,  for  the  purpose  of  collecting  the  amount  of  license  tax 
due  to  the  State  of  Louisiana  by  plaintiflT,  who  peremptorily  refused  to 
pay  the  same. 

The  judgment  of  the  parish  court  was  in  favor  of  defendant;  and 
plaintiff  appealed.    The  legality  and  constitutionality  of  the  tax  is  in . 
contestation ;  and  this  court  has  jurisdiction  under  art.  74  of  the  con- 
stitution. 

The  act  of  1872,  No.  U,  section  1,  paragraph  13,  fixes  the  State 
license  tax  to  be  required  of  "  each  peddler  or  hawker,  who  peddles  or 
carries  merchandise  or  groceries  for  sale,  or  sells  through  this  State  in 
a  boat  or  other  watercraft,  at  one  hundred  dollars.'' 

The  word  "  peddler  "  means  a  travelling  merchant,  one  who  carries^ 
merchandise  about  the  country  for  sale.  It  seems  that  plaintiff  has 
been  engaged  in  this  business  for  thirty  yean.  He  descends  the  river 
with  his  boats,  stopping  and  selling  wherever  he  finds  a  market  That 
Is  what  he  was  doing  at  Baton  Rouge  when  defendant  demanded  the 
State  license  tax.  Plaintiff  refused  to  pay  it :  said  the  same  demand  had 
been  made  of  him  at  Bayou  Sara :  that  he- had  taken  legal  advice  there; 
and  that  he  intended  to  resist  the  payment  by  law. 

We  think  plaintiff  was  a  peddler  in  the  sense  of  the  law ;  and  that 
he  was  clearly  liable,  as  such,  for  the  license  tax  imposed  by  paragraph 
13  of  section  1,  of  the  act  of  1872. 

The  proof  is  that  he  sold  by  the  package,  by  the  bushel,  by  the 
piece,  or  in  quantities  as  required,  such  articles  as  fiour,  com,  oats, 
potatoes,  meat,  bran,  dried  fruit,  stone-ware,  etc.  He  might  well  have 
been'taxed  3100  for  license  under  paragraph  two  of  the  same  seotion^ 
as  a  "  wholesale  and  retail  merchant,  dealer  or  trader." 

Section  3330  of  the  Revised  Statutes  provides  that  "  all  transient 
persons  doing  business  or  selling  in  this  State  shall  pay  their  taxes  or 
license  before  selling  or  doing  business;  and  upon  their  refusal  or  failure 
to  do  so,  the  State  tax  collector  shall  seize,  without  notice,  and  sell  ac- 
cording to  the  provisions  of  section  3295." 

The  only  possible  application  of  section  3295  is,  that  the  sale  shall 
be  "  without  process  of  court;"  and  the  preceding  section,  3294,  author- 
izes the  sale  within  five  days,  "  if  the  property  is  of  a  perishable  nature." 

Plaintiff  maintains  that  the  sections  of  the  Revised  Statutes  in 
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question  were  repealed  by  the  act  of  1871,  No.  42,  section  102,  which  \b 
as  follows : 

**  That  all  laws,  or  parts  of  laws  on  the  subject  of  raising  revenue,, 
or  the  administration  or  collection  of  the  same,  contrary  to  or  inconsis- 
tent with  this  act,  be  and  the  same  are  hereby  repealed." 

The  law  under  which  defendant  proceeded  related  exclusively  to  the 
collection  of  the  license  tax  from  transient  persons;  and  we  find  nothing 
10  the  act  of  1871  respecting  such  persoi^,  or  the  collection  from  them 
of  the  license  tax;  nor  is  there  anything  in  section  3330  of  the  Bevised 
Statutes  contrary  to  or  inconsistent  with  the  act  of  1871. 

We  are  not  informed  as  to  the  date  at  which  the  sale  was  made  by 
the  tax  collector;  but  he  testified  that  he  advertised  and  sold  according 
"to  law."  This  is  not  material;  since  there  is  no  complaint  that  the 
property  was  sacrificed,  or  that  the  sale  was  premature  ;  nor  would  any 
irregularity  in  the  sale  vitiate  the  legal  seizure  of  the  property. 

Plaintiff  relies,  mainly,  on  section  8,  clause  3,  article  1,  of  the  con- 
stitution of  the  United  States,  which  vests  in  Congress,  exclusively,  the 
power  "  to  regulate  cbmmerce  with  foreign  nations,  and  among  the  sev- 
eral StateSy  and  with  the  Indian  tribes." 

We  do  not  think  the  facts  of  this  case  raise  any  Federal  question 
whatever.  Plaintiff  had  the  right  to  navigate  freely  the  Mississippi 
river;  to  land  his  boat,  and  to  discharge  and  to  receive  cargo  for  trans- 
portation as  a  carrier;  but  when  )ie  undertook  to  sell  his  goods,  to  ped- 
dle them  from  one  end  of  the  State  of  Louisiana  to  the  other,  on  the 
borders  of  the  river,  he  was  bound  to  submit  to  the  same  regulations 
which  our  laws  impose  on  our  own  citizens,  pursuing  that  precise  busi- 
ness. It  is  wholly  immaterial  where  the  owner  or  the  goods  come  from: 
oDce  in  the  State  of  Louisiana  with  them,  to  be  sold  to  such  as  will  buy, 
in  such  quantities  as  they  may  require,  wherever  a  market  can  be  found, 
the  trader  becomes  a  peddler,  whether  he  pursue  his  calling  on  a  boat, 
or  in  a  vehicle,  or  on  horseback,  or  on  foot.  It  is  only  those  who  carry 
their  goods  about  in  boats  or  watercraft,  who  are  subject  to  the  license 
tax  of  $100,  as  peddlers,  which  is  imposed,  without  discrimination,  on 
all  who  fall  within  that  class. 

The  State  may  not  levy  a  tax  on  goods  merely  passing  through  to 
an  ultimate  destination,  or  sent  here  for  sale ;  nor  on  imports ;  but  he 
who  pursues  the  business  of  selling  such  goods,  come  whence  they  may, 
can  claim  no  exemption  from  the  general  laws  of  the  State,  which  im* 
pose  the  same  license  tax  on  all  who  pursue  that  business,  citizen  of 
this  State  or  of  any  other  State,  or  unnaturalized  foreigner. 

We  find  no  error  in  the  judgment  appealed  from  ;  and  it  is  affirmed 
with  costs. 
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No.  5970. 
E.  G.  DuREL  ET  AL.  vs.  Otto  M.  TEnosos. 

Where  the  ownership  of  property  is  claimed  on  the  ground  of  eontiiii20iu,p(ni> 
able  possession  as  owner  for  thirty  years,  on  the  part  of  the  claisoa&tiBdki 
authors,  the  claimant  is  entitled  to  introduce  in  proof  of  histitle.adeclBntai 
made  by  his  vendor  in  an  act  of  sale  to  him  of  contiffuous  property,  to itecfea 
that  he  (the  vendor)  had  been  in  peaceable  possession  of  the  propertrprcse!^ 
In  question,  and  that  he  transferred  to  the  claimant  the  rights  whidb  he, oriij 
preceding  vendors  had  in  the  property  in  Question. 

•Buch  claimant  is  also  entitled  to  introduce  parol  proof  to  show  that  both  he  as4^ 
vendors  and  authors  had  possessed  durinj;  the  time,  and  under  the  ocadttkni 
required  for  the  prescription  of  thirty  years. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  ftOia, 

Ouy  Duplantier  for  plaintiffs  and  appeUees. 

Frank  C,  Zacharie  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  plaintiffs  brought  a  petitory  action  to  recover  !so 
lots  of  ground,  situate  in  this  city,  in  the  faubourg  Pontchartrain,d€8g^ 
nated  by  the  numbers  eleven,  twelve,  thirteen,  and  fourteen,  on  a  pte 
drawn  on  the  eleventh  of  September,  1836,  by  L.  Sargi,  and  deposit^ 
4n  the  office  of  H.  Pedischaux,  late  a  notary  in  the  city,  and  knowcii 
plan  No.  2. 

The  defendant  answered  by  a  general  denial,  and  aTening  tba: 
either  through  himself  or  his  authors,  from  whom  he  derived  tide,  bi 
liad  been  in  undisputed  possession  of  the  property  claimed  contma«s!f 
€18  owners  for  thirty-five  years,  he  pleaded  the  prescription  of  tfcirty 
years. 

The  judgment  below  was  in  favor  of  plaintiffs. 

In  consequence  of  our  opinion  as  to  the  incorrectness  of  ccraa 
rulings  of  the  lower  court,  we  will  remand  the  cause. 

The  defendant  offered  his  title  to  property  contiguous  to  tiai 
claimed  by  plaintiff,  which  title  contained  the  following  dedaraaa 
made  by  his  vendor  :  "  That  ever  since  the  purchase  of  the  aforeto* 
cribed  property,"  that  conveyed  by  the  act,  "  he  has  been  in  the  pei*- 
able  possession  and  enjoyment  of  a  certain  portion  of  ground,"  ^ 
•giving  a  description  of  the  property  presently  in  question, "and be *» 
hereby  transfer  and  set  over  unto  the  said  purchaser,  his  heire  i» 
•assigns,  the  rights  and  pretensions  which  he  or  his  preceding  vrt^ 
have  or  may  have  in  and  to  the  aforesaid  portion  of  ground." 

He  then  offered  his  chain  of  title  to  the  contiguous  lots,  cnnvewi 
to  him  by  his  vendor,  by  the  act  containing  the  recital  just  mentiows 
tn  order  thereby  to  lay  proper  foundation  for  parol  proof,  showing  i^ 
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he  and  his  authors  had  always  uninterruptedly,  unequivocally,  and 
quietly  possessed  as  owners  the  property  in  controversy,  which  ad- 
joined that  covered  by  the  tendered  titles ;  which  evidence  was  not 
allowed,  on  the  ground  "  that  the  titles  did  not  mention  or  relate  in  any 
manner  to  the  four  lots  in  question,  they  could  therefore  afford  no  evi- 
dence of  title  to  them,  the  lots  mentione<i  in  them  are  not  the  subject  of 
this  inreetigation." 

The  defendant  then  tendered  witnesses  to  prove  that  his  vendors 
and  authors  had  possessed  during  the  time,  and  under  the  conditions 
required  for  the  prescription  of  thirty  years,  not  only  the  lots  covered 
by  their  titles,  but  those  now  claimed,  which  possession  had  been  regu- 
larly taken  up  by  each  succeeding  holder  of  the  chain  of  title  previously 
offered.  The  testimony  was  disallowed,  on  the  ground  that  proof  of 
SQch  possession  must  be  in  writing,  and  that  although  the  possession  of 
the  immediat#  author  might  be  shown,  that  of  a  series  of  authors  could 
not  Both  rulings  were  erroneous.  1st.  The  titles  were  not  offered  to 
establish  written  title  to  the  property,  but  in  order  by  parol  proof  to  show 
possession  by  the  authors  of  defendant  of  the  property  sued  for  not 
under  their  titles  hut  beyond  them.  The  maxim  **  ad  primordium  tiiuli 
posterior  semper  formatur  event  us"  simply  fixes  the  quality  of  the 
possession  by  the  nature  of  the  title,  and  does  not  prevent  one  holding 
a  title  as  owner  from  prescribing,  not  against  but  beyond  his  title.  The 
Boman  law,  wherein  the  maxim  took  its  birth,  was  explicit.  Digest  x>ro 
emptore  law  2,  sea  6  ;  and  such  is  the  text  of  our  Code.  C.  C.  3514. 
This  being  true,  it  was  surely  competent  for  the  defendant  to  make 
proof  of  the  matter  tendered  in  order  to  link  the  possession  of  his 
authors  to  his  own,  and  thereby  to  establish  with  the  assistance  of  parol 
proof  his  plea  of  prescription.    0.  0. 3493. 

2d.  That  parol  proof  is  admissible  to  show  possession  as  a  means 
of  establishing  the  prescription  of  thirty,  years,  under  C.  C.  3499,  is  no 
longer  an  open  question — 12  M.  649;  19  L.  258;  5  A.  231 — ^and  our  juris- 
prudence is  in  accord  with  the  views  of  the  expounders  of  provisions  of 
law  similar  to  our  own.  Pothier,  vol.  9,  Nos.  176, 178;  Merlin  Repertoire, 
voL  24,  p.  134;  Laurent,  vol.  32,  sec.  343.  It  is  equally  clear  that  the  de- 
fendant was  entitled  to  show  the  possession  of  his  authors,  and  was 
not  confined  to  that  of  his  vendor.  C.  C.  3459.  Tiie  fact  that  the  article 
uses  the  singular  instead  of  the  plural  in  saying  *'  that  a  possessor  is 
allowed  to  make  the  sum  of  possession  necessary  to  prescribe  by  ad- 
ding to  his  own  possession  that  of  his  author,"  is  of  no  significance.  G.  C. 
3356.  In  fact  the  right  to  avail  oneself  of  a  series  of  possessions  was 
xecognized  by  the  Roman  law  at  the  very  birth  of  the  thirty  years'  pre- 
scription.   Pothier*s  Pandects,  book  41,  tit.  3,  vol.  17,  p.  148. 

But  it  is  contended  that  the  property  covered  by  the  deeds  being  other 
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than  that  sued  for,  and  hence  that  the  vendors  of  the  defendaaiveR, 
in  legal  purview,  his  authors  only  qtioad  the  property  by  them  scWlia, 
and  not  such  authors  as  regards  the  contiguous  property  wfaidit^ 
may  have  possessed  beyond  their  titles.   This  is  a  mere  petiiio  prindp^ 
for  while  it  is  elementary  that  in  order  to  avail  oneself  of  a  pierii]© 
possession  there  must  be  a  juridical  link  between  such  possessiaQs^i:!^ 
textual! y  provided  by  our  Code  that  an  act  of  sale  creates  such  M. 
C.  C.  3494.    The  various  vendors  in  the  chain  of  title  were  the  ao^ofs 
of  defendant,  not  only  in  reference  to  the  property  sold,  but  thdr 
possession  beyond  their  titles  was  the  possession  of  his  authore,wiik 
was  competent  to  be  shown.    To  hold  the  converse  would  betoeayiK* 
only  that  one  could  not  prescribe  beyond  his  title,  bat  also  that  titles 
an  essential  basis  for  the  prescription  of  thirty  years. 

The  judgment  is  reveraed,  and  the  case  is  remanded  to  be  p::- 
ceeded  with  according  to  law  and  In  conformity  with  the  views  heras- 
above  expressed.  The  costs  of  appeal  to  be  borne  by  plaintiff:  tii» 
below  to  abide  the  final  result. 


No.  5838. 

W.  A.  Bartlett  vs.  C.  J.  Wheeler. 

81  H 
^^     n  A  pcrRon  who  has  formerly  resided  in  this  State  but  who  has  departed.and  rsiW 

with  his  family  in  other  States  for  several  years,  Icavini;  no  known  a^itfe^-"*- 

Is  an  absentee,  and  may  be  brought  into  court  by  a  citraior  ad  /loc  appoint!  r 

the  jud^e  of  the  parish  where  he  has  property. 
A  curator  ad  hoc  can  validly  acknowledge  in  writinfir  service  of  petition  andritsi'* 

addressed  to  him  as  such,  and  such  acknowledgment  brinfirs  the  defendtttJ^ 

court,  and  interrupts  prescription. 
The  motion  made  by  a  judgrment  debtor  to  annul  the  jud$;ment  forwwiiofiB?'-** 

diction  because  he  resided  in  another  parish,  made  actual  citation nnn««s«ff' 

and  cured  the  defect  if  there  had  been  no  citation. 
The  jud;?ment  of  the  court,  rendered  without  opposition  on  a  motion  to  &ia«* 

judarment  for  want  of  jurisdiction,  is  res  affjmlicata  on  the  question  of  jw'*''^ 

tion. 

A  PPE AL  from  the  Sixth  District  Court,  parish  of  Orleans.  &«A 

B.  R.  Forman  and  Jas.  Lingnn  for  plaintiff  and  appellant 
Le.ocij  &  KrattHchnitt  for  E.  J.  Hart,  appellee. 
Tho  opinion  of  the  court  was  delivered  by 
Mark,  J.    In  April,  1866,  Wheeler  brought  suit  against  Bartlett  a 
the  Socoud  .Judicial  District  Court,  for  the  parish  of  Jeffereoo,  toI^ 
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cover  the  amount  of  two  promissory  notes,  payment  of  which  had  been 
assumed  by  Bartlett ;  and  to  enforce  the  vendor's  mortgage  and  privi- 
lege on  property  in  JefTerson  City  by  which  they  were  secured. 

On  affidavit  that  Bartlett  was  absent  from  the  State,  and  had  left 
DO  known  agent  to  represent  him,  a  curator  ad  hoc  was  appointed,  who 
answered  to  the  merits,  prefacing  the  general  denial  with  the  statement 
that  he  had  been  "  duly  appointed  curator  ad  hoc  to  represent  the  ab- 
sent defendant  herein,  having  been  duly  cited."  The  case  was  tried: 
the  demand  was  proven  by  two  authentic  acts,  and  the  two  promissory 
notes;  and  judgment  was  rendered  in  favor  of  Wheeler  against  Bartlett 
in  accordance  with  the  prayer  of  the  petition. 

Before  this  judgment  became  final,  counsel  of  Bartlett  took  a  rule 
on  Wheeler  to  show  cause  why  it  should  not  be  annulled  and  set  aside 
on  the  grounds : 

1st.  That  the  said  Wm.  A.  Bartlett,  the  defendant  therein,  was  at 
the  institution  of  this  suit,  and  is  at  this  time,  a  resident  of  the  parish 
of  Orleans  and  city  of  New  Orleans,  and  was,  and  is  entitled  to  be  sued 
only  in  personal  actions  before  the  judge  of  the  parish  of  his  domicile. 
2d.  That  being  a  non-resident  of  the  parish  of  Jefferson,  at  the 
institution  of  this  suit,  he  is  not  bound  by  the  proceedings  herein,  this 
eourt  being  without  jurisdiction  in  the  premises  for  the  reasons  stated. 
On  the  trial  of  this  rule  the  counsel  who  represented  Bartlett,  and 
who  was  the  only  witness,  testified  as  follows  : 

"I  know  that  Wm.  A.  Bartlett  was  domiciled  in  the  parish  of  Or- 
leans, in  the  city  of  New  Orleans,  and  that  he  lived  there  for  over  fifteen 
or  twenty  years  with  his  family.  He  was  in  business  there  up  to  the 
year  1862,  In  the  spring  of  1862  he  left  New  Orleans  with  his  family, 
took  them  to  Mississippi,  afterwards  returning  himself  to  attend  to 
some  unfinished  business ;  but  since  that  time  he  has  lived  in  Georgia. 
37orth  and  South  Carolina,  Alabama  and  Virginia. 

**Iknow  he  has  never  acquired  a  domicile  in  the  above  named 
States  ;  that  since  the  close  of  the  war  he  returned  to  New  Orleans  for 
a  few  weeks,  and  while  here,  and  since  that  time  in  letters  to  me,  has 
expressed  his  intention  of  returning  to  the  city  of  New  Orleans  and  -of 
resuming  his  business." 
Cross-examined. 

I  know  Mr.  Bartlett  to  have  been  a  resident  of  the  city  of  New  Or- 
leans in  the  year  1862.  Since  the  occupation  of  the  city  by  the  Federal 
troops  he  has  been  here  but  once  to  my  knowledge,  and  remained  here 
about  three  weeks. 

"  Mr.  Bartlett  has  no  agent  in  the  city  of  New  Orleans  or  in  the 
State  of  Liouisiana  to  my  knowledge  except  myself  for  certain  purposes, 
numerous  ones,  but  not  referring  to  this  property. 
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"  I  think  his  last  place  of  residence  was  on  Felicity  Boad,  w^i^ 
comer  of  Camp  street,  previous  to  the  occupation  of  the  dty  by  ti^ 
Federal  troops  ;  and  his  place  of  business  was  No.  81  GraTiec  ssea. 
He  is  now  in  Tennessee,  New  York  or  Viiiginia. 

**  He  has  not  lived  in  New  Orleans  or  the  city  since  its  oocupukii 
by  the  Federals.  He  has  not  kept  house  in  said  dty,  nor  csxneda 
business  since  the  occupation  of  it  by  the  United  States  forces  in  ^' 

This  testimony  was  given  on  the  6th  of  June,  1866,  andoDthelfick 
June,  after  an  elaborate  opinion,  the  judge  being  satisfied  that  the  judg- 
ment rendered  contradictorily  with  the  curator  was  **  valid  and  biodioi 
upon  the  absentee  as  far  as  it  can  be  executed  upon  the  propertjtksi 
specially  affected  in  favor  of  the  creditor,"  dismissed  the  role ;  asd  ca 
the  21st  June  he  signed  the  judgment  rendered  28th  May  in  liTorc* 
Wheeler  against  Bartlett. 

No  appeal  was  taken  ;  and  no  further  opposition  was  made.  £x«x- 
tion  issued,  and  the  mortgaged  property  was  seized  and  sold  by  lit 
sheriCf,  and  was  adjudicated  and  conveyed  to  Wheeler  in  Septaaba, 
18G6.  In  June,  1867,  Wheeler  sold  it  to  Burthe  ;  and  hi  August,  I**:, 
Burtho  sold  it  to  E.  J.  Hart. 

In  November,  1863,  Baitlett  brought  suit  against  Wheeler  to  hw 
the  judgment  under  which  the  property  was  sold  annulled,  and  to  re- 
cover the  property  and  §500  damages.  The  alleged  grounds  of  nBlfey 
are : 

Ist.  Want  of  jurisdiction;  because  of  Bartlett's  domicile  beiug  a 
the  city  of  New  Orleans. 

2(1.  That  the  curator  ad  hoc  was  not  cited. 

The  case  was  transferred  to  the  Sixth  District  Court  of  Ori««»f 
pursuant  to  the  act  of  1870,  p.  105,  section  5  ;  and  in  November,  iSi* 
supplemoiital  petition  was  filed  making  E.  J.  Hart  a  party.  Hartse:^- 
several  exceptions  and  pleas;  and  he  also  answered  to  the  merits;  caBi? 
his  vendor,  Burthe,  in  warranty.  Wheeler  also  appeared  and  aDS»ffri 
through  the  curator  ad  hoc  appointed  to  represent  him.  Without stitaj 
the  pleatlings  iij  detail,  we  shall  proceed  to  consider  such  points  ssw 
think  determinative  of  the  cause. 

1st.  Bartlett  was  an  absentee,  in  the  sense  of  the  law,  and  tbf 
court  of  the  parish  in  which  the  property  is  situated  had  the  powers 
appoint  a  curator  ad  hoc  to  represent  him. 

"  An  absentee  is  a  person  who  has  resided  in  the  State,  andhasiit- 
parted  without  leaving  any  one  to  represent  him."  R.  C.  CartSSSi 
No.  3. 

He  left  New  Orleans  with  his  family  in  1862 ;  and  up  to  June,  \^ 
his  family  had  not  returned,  and  he  had  been  at  New  Orleans  once  ooJfr 
and  remained  about  three  weeks.    He  had  no  known  agent  in  tbeSUU. 
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The  court  within  whose  jurisdiction  the  property  of  the  absentee  ia 
situated,  alone  has  the  power  to  appoint  a  curator  ad  hoc  to  represent 
liim,  and  the  judgment  rendered  contradictorily  with  the  curator  may 
be  executed  on  that  property.    0*Hara  vs.  Connell,  29  An.  821. 

The  plaintiff  must  demand  that  a  curator  ad  hoc  be  named  to  de^ 
fend  the  suit, "  if  the  person  intended  to  be  sued  be  absent  and  not 
represented  in  the  State."    G.  P.,  art  116. 

2d.  The  sherifFs  return  shows  that  he  served  on  W.  T.  Scott,  on  the 
11th  April.  1866,  a  copy  of  the  petition  and  order  of  the  court  appoint- 
ing "  W.  T.  Scott,  Esq.,  attorney-at-law,  curator  ad  hoc  to  represent  the 
absent  defendant,  Wm.  A.  Bartlett  •"  and  Scott's  answer,  in  his  capa- 
city as  curator  ad  hoc,  filed  on  the  18th  May,  acknowledges  that  he 
had  been  duly  cited. 

In  Millaudon  vs.  Beasley,  2  An.  916,  it  was  held  that  a  curator  act 
hoc  could  validly  acknowledge,  in  writing,  service  of  petition  and  cita- 
tion ;  and  that  such  acknowledgment  brought  the  defendant  into  court 
and  interrupted  prescription. 

3d.  The  motion  to  annul  and  sot  aside  the  judgment  for  want  of 
jurisdiction,  because  of  defendant's  alleged  domicile  in  New  Orleans, 
was  an  appearance,  which  made  actual  citation  unnecessary,  and  cured 
the  defect  if  there  had  been  no  citation.  Dunbar  vs.  Owens,  10  Bob.  140^ 
Succession  of  Penny,  11  An.  197. 

4th.  The  question  of  jurisdiction  was  determined  on  that  motion  ; 
and  the  judgment  is  res  adjudicata.  That  motion  was  an  informal  action 
of  nullity,  to  which  Wheeler  might  have  objected.  He  did  not  choose 
to  do  so,  but  tried  the  issue  in  that  form.  In  Plicque  vs.  Perret,  19  La.„ 
328,  the  court  said :  "  No  matter  in  what  form  of  action  or  proceeding^ 
whether  by  petition  or  exception,  or  intervention,  the  question  may  have 
been  presented,  if  the  same  question,  once  judicially  decided  between 
the  parties,  be  again  agitated,  it  is  sufficient  to  create  the  presumption 
Faulting  from  the  thing  adjudged,  and  forms  a  complete  bar:"  and  in 
Prescott  vs.  Lane,  12  An.  198,  the  court  said  : 

"It  matters  not  that  the  proceeding  by  rule  was  irregular,  since  the 
party  ag^ainst  whom  it  was  taken  waived  all  questions  of  form,  and 
joined  issue  on  the  merits.  The  form  of  procedure  is  inimaterial ;  if 
proper  parties  join  issue  upon  questions  either  of  law  or  of  fact,  before 
a  competent  court,  they  must  abide  by  the  decision." 

Wheeler  did  not  except  to  the  rule,  but  appeared,  cross-examined 
the  witness,  and  tried  the  case.  This  was  an  effectual  waiver  of  the 
question  of  form :  the  issue  of  nullity  for  want  of  jurisdiction  was  finally 
disposed  of  on  the  questions  of  fact  and  of  law,  in  this  informal  man- 
ner ;  and  the  judgment  is  conclusive. 

He  who  provokes  a  judicial  decision  in  any  form,  cannot  be  heard 
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Afterwards  to  object  to  that  form.  At  the  time  this  suit  was  brc^j^ 
Bartlett  had  no  power  to  controvert  the  validity  of  ttie  jodgowt  k 
favor  of  Wheeler;  and  it  concludes  him  on  ail  the  questions  oponv^ 
he  relies. 

The  judgment  appealed  from  is  affirmed  with  costs. 

Rehearing  refused. 
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The  title  of  the  law  enacted  by  the  Leffislature  of  1878  (Sess.  Acts,  p.  152).  autbori- 

ing  the  city  of  New  Orleans  to  reRulate  private  markets,  etc.  sufficleBtIr  a- 

presses  the  object  of  the  law. 
A  municipal  corporation,  under  lefirlslative  permission,  can  forbid  the  opesiiig:" 

markets,  except  at  desiirnated  places,  and  such  forbiddini?  is  aiieiernaeof.:^ 

power  to  regulate  markets. 
There  is  n?  unconstitutional  discrimination  in  forbidding  markets  wlthis »nia 

prescribed  limits,  and  imposing  a  license  on  all  who  keep  markets  OGtsy«<< 

those  limits. 
^Vhere  the  legality  and  constitutionality  of  a  fine  and  penalty,  imposed  bra^ 

ordinance,  is  in  contestation,  this  oourt  has  jurisdiction  irKspecdw  of  tie 

amount  in  dispute. 

A  PPEAL  from  the  Fifth  Justice's  Court,  parish  of  Orleans.  Zarm'^ 

E,  H.  Mc Caleb,  City  Attorney,  for  plaintiff  and  appellee. 

A.  &  ir.  Voorhies  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
TVIanning,'C.  J.,  and  on  the  rehearing  by  DeBlanc,  J. 

Maxxinq,  C.  J.  The  defendant  was  arrested  and  fined  foran«ir 
tion  of  the  City  Ordinance  prohibiting  private  markets  to  bekeptwrfr 
in  a  radius  of  six  squares  of  any  public  market.  That  Ordinance  fis 
passed  under  the  authority  of  a  law  of  1878.  Sess.  Acts,  p.  15i  15* 
law  is  attacked  for  unconstitutionality,  in  that  its  object  ifl  not  a- 
pressed  in  its  title. 

The  title  is  comprehensive,  and  suflQciently  suggests  the  snbjectj 
matter  of  the  legislation.  The  special  objection  appears  to  be  thitan  Ac 
conferring  the  power  to  regulate  private  markets  does  not  indadei 
power  to  prohibit  them.    The  law  of  1878  limits  the  power  of  pwi 
bition,  before  exercised  by  the  City,  and  confines  its  exercisf 
certain  bounds.    There  can  be  no  doubt  that  the  City,  under  i< 
permission,  can  forbid  the  opening  of  markets  except  at  desigiat' 
places,  and  such  forbidding  is  an  exercise  of  its  power  to  regulate  nar-j 
Jiets.    Mr.  Dillon  thus  states  the  source  of  the  power,  and  its  extent;- 
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"  The  States  under  their  police  power,  may  delegate  to  municipaV 
oorporatioDB  the  authority  to  establish,  or  authorize  the  establishment 
of  markets;  and  it  is  competent  to  such  corporations  under  proper 
grants  of  power  to  enact  ordinances  forbidding  sales  and  purchases  of 
marketable  articles,  except  at  designated  market  places.  *  *  * 
*  *  *  In  this  country,  the  practice  is  almost  universal  on  the 
part  of  the  legislature  to  confer  upon  the  municipal  agencies  more  or 
less  authority  with  respect  to  markets  and  market  places,  and  such 
grants  are  not  so  strictly  construed  as  those  which  invest  the  corpora- 
tion with  powers  of  a  more  extraordinary  or  unusual  character — at 
least  such  is  the  case,  unless  a  monopoly  in  favor  of  private  individu- 
ate is  sought  to  be  sustained  against  which  the  Courts  strongly  lean." 
Munio.  Corp. }  313. 

In  an  early  case  this  court  said,  in  establishing  markets,  the  City 
Council  can  designate  certain  spots  or  places  for  the  sale  of  certain  - 
articles  of  provision,  and  it  has  an  undoubted  right  to  prevent  the  vio- 
lation of  ordinances  it  may  pass  in  establishing  markets.    Morano  v. . 
Mayor,  3  La.  217.    Later,  the  right  to  prohibit  the  sale  of  particular 
things  was  considered  and  maintained.     Municipality  v.  Cutting,  4 
Annual,  335.    The  question  presented  here  came  up  directly  in  New 
Orleans  v.  Stafford,  27  Annual,  417,  where  the  same  objections  were 
made  to  the  Act  of  1874  that  are  now  made  to  that  of  1878.   The  former- 
act  prohibited  private  markets  within  twelve  squares  of  a  public  mar- 
ket   The  later  act  diminishes  the  distance,  and  thereby  gives  a  larger 
liberty.   The  dissenting  opinions  in  that  case  were  based  upon  a  feature 
of  it— the  violation  of  a  vested  right — which  this  case  does  not  contain. 
The  principle,  that  under  the  power  to  regulate  markets  the  City  can 
prohibit  their  establishment  in  particular  localities,  or  within  a  given 
radius  of  them,  is  approved  by  writers  of  reputation,  and  has  been 
sanctioned  by  judicial  decisions,  and  is  recommended  by  the  necessity 
for  its  exercise  in  the  interests  of  health,  comfort,  and  cleanliness. 

The  defendant  also  attacks  the  Ordinance  as  unconstitutional,  be- 
cause it  discriminates  between  those  who  keep  private  markets  within 
six  squares  of  a  public  market,  and  those  who  keep  without  six  squares 
of  one,  because  it  imposes  a  license  on  the  latter  of  $300,  and  does  not 
impose  any  upon  the  former.  It  imposes  no  license  on  the  former,  but 
a  prohibition  instead,  and  a  fine  for  its  violation.  The  City  has  the 
nuquestioned  right  to  impose  a  license,  and  when  she  prohibits  a  par- 
ticular traffic  within  prescribed  boundaries,  is  not  guilty  of  the  incon- 
sistency of  licensing  that  traffic  within  those  boundaries.  There  is  no 
discrimination  between  those  who  are  permitted  to  carry  on  the. traffic. 

The  defendant  also  denies  that  a  criminal  prosecution  to  enforce 
the  payment  of  a  fine  is  warranted  by  law,  and  insists  that  the  remedy 
36  31 
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should  be  sought  by  civil  proceedings  in  an  action  qui  Um.  Ttepis. 
ceeding  is  to  enforce  an  ordinance  of  a  municipal  corporad<»,iDd& 
legality  and  constitutionality  of  a  fine,  imposed  under  itudierb 
Tiolation,  is  the  matter  in  contestation.  It  is  that  feature  th&igiTeii 
jurisdiction. 

The  act  conferring  power  on  the  City  to  regulate  markets  bffif 
constitutional,  and  the  ordinance  exercising  that  power  being  lQgil,thi 
fine  was  properly  imposed,  and  therefore 

The  judgment  is  affirmed. 

On  Application  fob  Reheabino. 

DeBlang,  J.  We  do  certainly  not  underrate  the  importaooe  of tli 
cause  ;  but  we  do  not  enact,  we  construe  the  laws  enacted  by  otbec 
To  the  Legislature  alone,  and  not  to  courts,  must  theiahabitantBDl^ 
State  apply  to  obtain  redress  against  laws  which— though  co(atiti> 
tional — ^affect  their  interests.  . 

We  have  demonstrated— and  it  was  not  a  difficult  taak-thit  dx 
statute  of  1878  and  the  city  ordinance  passed  under  its  authonij> 
not — as  charged — violate  any  constitutional  proTision,  andiltbeysie 
as  unjust  as  represented,  those  who  are  made  to  suffer  by  tbdrseo- 
tion,  should  apply — for  their  repeal— to  the  Legislature  ortheCoaaL 
They  are  too  plain  to  justify  the  hope  of  any  successful  reBistaacev 
their  enforcement 

That  our  jurisdiction  does  extend  to  this  cause,  we  neither  do  mt  i 
can  entertain  any  doubt.  The  assailed  ordinance  imposes  am^^ 
penalty,  the  legality  and  constitutionality  of  which  are  coDtested  bf 
defendant,  and  the  Constitution  provides  *'  that  the  jurisdictioD  d  tls 
court  shall  extend  to  all  cases  in  which  the  constitutionality  or  i^ 
of  anyone  or  penalty  imposed  by  a  municipal  corporation,  shftll  be^ 
contestation."    C.  art.  74. 

The  rehearing  is  refused. 


No.  7466. 
J.  Garcia  y  Leon  vs.  Louisiana  Mutual  Insurance  Compast. 

AH  rules  or  proceedinirs  to  traverse,  or  disprove  the  answers  of  a  ffftrni9kee,eiiky 
under  a  writ  of  attachment,  or  fteri  facias,  are  prescribed  after  twenty  ja^ 
days  from  the  H line:  of  the  garnishee's  answers. 

A  PPEAL  from  the  Third  District  Court,  parish  of  OrleaoB.  Ha^ 

George  L.  Bright  for  plaintiff  and  appellant 

J.  Ad.  Bozler  and  J.  JF.  Thomas  for  garnishee,  appellee. 

The  opinion  of  the  court  was  delivered  by 

White,  J.    On  the  eleventh  of  November,  1874,  plaintiif  soei  <^ 


r 


NEW  OBLEANS.  MAT.  1879.  547 

Oarola  y  Leon  ys.  Louisiana  Mutual  Inauranoe  Company. 

teadant  in  the  late  Superior  District  Court.  The  petition  contained  a 
prayer  for  an  attachment,  and  that  K  K.  Bryant,  among  others,  be 
made  garnishee;  the  prayer  was  for  judgment  against  the  defendant 
and  garnishees,  K  K.  Biyant  being  among  the  number,  with  lien  and 
privilege  on  the  property  attached.  E.  K  Bryant  was  served  with  the 
usual  interrogatories  on  the  17th  of  November,  1874 ;  on  the  27th  of 
that  month  he  answered  as  follows : 

To  the  first  question,  which  was  couched  in  the  usual  printed  form, 
and  called  upon  him  to  answer  whether  he  had  under  his  control 
directly  or  indirectly  any  money,  rights,  credits  or  other  property  what- 
soever directly  or  indirectly  belonging  or  due  to  the  said  defendant  in 
execution,  etc.,  the  question  concluding  with,  "you  being  asked  to  make 
full  disclosure  in  answer  to  the  same,"  he  said  :  "  That  at  the  date  of 
the  service  of  these  interrogatories  affiant  was  one  of  three  liquidators 
appointed  to  wind  up  the  aflairs  of  the  Louisiana  Mutual  Insurance 
Company,  when  the  assets  of  said  company  were  placed  under  charge 
of  affiant  and  his  co>llquidators;  subsequently  these  assets  have  been 
taken  out  of  his  charge  by  the  appointment  of  a  receiver  by  this  honor- 
able court,  and  he  is  unable  to  give  a  list  or  valuation  of  the  same." 

To  the  second  question,  likewise  framed  in  the  usual  form,  and  ask- 
ing if  he  was  indebted  in  any  way,  etc.,  and  requiring  full  disclosure, 
he  answered, "  No." 

To  the  accustomed  third  interrogatory  he  answered,  also,  "  No." 
On  the  27th  November,  1874,  B.  S.  Howard,  receiver  of  the  Louis- 
iana Mutual  Insurance  Company,  answered  by  a  general  denial.  Judg- 
ment was  rendered  below  against  the  company,  and  on  appeal  this  court 
amended  the  decree  by  allowing  the  plaintiff  a  privilege  on  the  property 
attached.  The  present  controversy  results  from  a  rule  taken  on  the 
10th  February,  1879,  against  E.  E.  Bryant,  garnishee,  directing  him  to 
show  cause  on  Thursday,  February,  27,  among  other  things,  *'  why  the 
eame  judgment  rendered  against  the  defendant  should  not  be  rendered 
against  him  on  the  answers  filed  by  him;  and  because  he  has  neglected 
and  evaded  and  failed  to  answer  some  of  the  interrogatories  pro- 
poonded  to  him."  Bryant  excepted  by  pleading  to  the  jurisdiction  of 
the  court.  He  charged  the  absolute  nullity  of  the  judgment  against 
the  defendant  company,  owing  to  want  of  jurisdiction  in  the  Superior 
Dictriot  Court  to  entertain  a  demand  against  a  corporation  not  estab- 
lished by  legislative  act  He  further  excepted  by  pleading  the  prescrip- 
tion of  twenty  judicial  days.  The  lower  court  maintained  the  first 
exception,  and  dismissed  the  rule,  whereupon  plaintiff  in  rule  appealed. 
The  opinion  we  have  formed  as  to  the  plea  of  prescription  will  render 
it  unnecessary  to  pass  upon  the  many  other  questions  presented  by 
counsel. 


648  SUPREME  COURT  OF  LOUISIANA, 

Garcia  y  Leon  vs.  Louieiana  liataal  Insurance  Company. 

Act  No.  27,  approved  March  28,  1877,  provides  as  follows:  *"Iltt 
hereafter  in  all  cases  where  plaiDtiff  desires  to  disprt>ve  or  traTenetk 
answer  to  interrogatories  propounded  to  a  garnishee,  under  a  writ  c^ 
attachment  or  of  fieri  facias,  he  shall,  within  twenty  judicial  dajiiltcT 
said  garnishee  shall  have  filed  his  said  answer,  file  aniiemfloait,or 
institute  other  proceedings  against  said  garnishee  for  the  poipoe 
aforesaid;  and  upon  the  failure  of  said  plaintiiT  to  file  a  rule  oriKkitc^ 
other  proceedings  as  aforesaid,  any  property,  rights  or  credite,  fa  t^ 
hands  of  said  garnishee  shall,  by  the  mere  fact  of  said  faUHre,be<»L- 
sidered  as  released  from  seizure  under  said  writ  of  attachmeDtor>h 
fa^aa.** 

The  answers  of  the  garnishee  were  filed,  as  we  have  seen,  on  tk 
27th  of  November,  1874,  and  the  rule  now  before  us  only  on  tbe  Idtk 
February,  1879.  It  is  urged  that  the  provisions  of  the  act  of  1877  dd 
not  apply.  1st.  Because  its  terms  only  reach  process  ioHiated  snbse- 
quent  to  its  passage.  2d.  Because  this  proceeding  is  not  a  traTeree^ 
the  answers  of  the  garnishee,  but  simply  an  effort  to  have  his  lurafitr 
fixed,  growing  out  of  his  failure  to  answer  directly,  or  the  enamam 
of  the  answers  filed. 

Neither  of  the  propositions  are  tenable. 

1st.  The  language  of  the  statute  is  unambiguous,  and  leare  v 
room  for  construction.  It  does  not  say  "  in  all  gamisbmentB  hetefite 
issued,"  but  it  declares  in  unequivocal  language  that "  hereaftf?  in  al 
cases  where  plaintiff  desires  to  traverse,  etc."  We  think  it  bare  the  plac- 
tiff's  rule  if  within  its  scope. 

2d.  Grant  the  theoretical  correctness  of  the  distiDCtion  betvees 
traverse  and  an  attempt  to  hold  the  garnishee  for  not  aofiveiB^or 
evading — In  other  words,  taking  the  interrogatories  for  confessed.  Tk 
present  case  is  clearly  a  travel  se,  because  on  the  face  of  theinteiro^ 
tories  the  garuishee  cannot  be  made  personally  liable.  There  vet 
three  interrogatories,  all  of  which  were  answered.  To  tljefiist,i»w 
have  seen,  the  answer  was  that,  as  one  of  three  liquidators,  not  iD£- 
vidually,  the  garnishee  controlled  the  assets  of  the  company,  that  si^ 
sequently  the  assets,  all  of  them,  were  taken  from  the  board,  of  whki 
he  W€LS  one,  by  the  court  from  which  the  garnishmeut  issued,  aad  be 
was  therefore  unable  to  give  the  list  asked.  Can  it  be  contended,  taksf 
this  answer  for  truth,  the  garnishee  could  be  condemned  j)«TiSffi^** 
We  think  not.  The  other  interrogatories  were  answered  No,  and  dMtJ 
such  answer  must  be  disproved  before  the  garnkheecan  be  made  liable. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  6977. 
Paul  Jules  Fazekde  ys.  Chab,  Morgan. 

Thesrant  of  a  riflrht  of  way  to  a  railway  company,  made  by  an  owner  of  land  by 
public  act.  in  which  act  he  sets  forth  the  probable  increased  value  of  his  land, 
on  account  of  the  building  of  the  railroad,  as  one  of  the  causes  of  the  Arrant,  is 
not  a  gratuitous  donation.  It  is  a  transfer  based  on  a  valid  consideration,  and 
can  not  be  revoked  by  any  6z  parte  act  on  the  part  of  the  «rrantor  for  any  of  the 
causes  which  warrant  the  revocation  of  a  gratuitous  donation. 

Thetmnt  of  a  riirht  of  way  for  as  many  traclLs  as  the  business  of  the  grantee,  a 
railroad  company,  may  reauire  is  not  necessarily  exhausted  by  the  layini?  of  one 
track.  Such  a  iprant  includes  the  riffht  to  lay  as  many  tracks  as  the  evidence 
shall  show  that  the  business  of  the  company  require. 

The  acceptance  of  a  arrant  of  the  risrht  of  way  by  the  grantee  need  not  be  evidenced 
by  an  authentic  act.  Actually  uslnff  the  riRht  in  part,  for  a  number  of  years 
is  admissible  in  proof,  and  is  conclusive  evidence,  of  its  acceptance,  as  to  the 
entire  extent  of  the  ffrant. 

Prescription  must  be  specially  pleaded,  or  it  will  not  be  considered. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J. 

Frank  Mlchinard  for  plaintiff  and  appellant. 

Leovy  dk  KratUchnitt  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlano,  J.  On  the  14th  of  October,  1852,  and  by  act  under  private 
signature,  plaintiff  granted  to  the  New  Orleans,  Opelousas  and  Great 
Western  Railroad  Company,  a  right  of  way  through  his  land.  The  ex- 
t^t  of  that  right  is  fixed  in  the  act  of  1852,  the  first  and  principal  clause 
of  which  is  as  follows  : 

"  Be  it  known  and  remembered,  that  whereas  the  New  Orleans,  Ope- 
lousas and  Qreat  Western  Railroad  Company  are  now  locating  and 
about  constructing  their  railroad,  beginning  in  the  town  of  Algiers,  and 
whereas  said  line  of  road  passes  through  the  land  or  plantation  owned 
by  the  undersign^ed,  and  whereas  the  construction  of  said  raUroad  by 
the  President  and  Directors  of  the  New  Orleans,  Opelousas  and  Great 
Western  Railroad  Company  through  our  said  land  or  property,  vnll  add 
to  its  vcUue:  therefore,  in  consideration  thereof,  and  the  pride  we  take  in 
80  great  a  work,  to  the  honor  of  our  State,  the  undersigned  do  agree 
and  do  hereby  donate  and  grant,  free  of  all  damage  or  costs,  the  right 
of  way  for  the  said  railroad  through  the  said  land  or  plantation,  unto 
the  president,  directors  and  company,  and  to  their  succeiisors  in  office, 
in  conformity  with  their  charter,  as  long  as  the  same  may  be  required 
for  the  use  of  the  company,  and  no  longer;  it  being  agreed  and  under- 
stood that  no  more  land  is  to  be  reserved  for  the  use  of  said  road  than 
is  abaolutely  necessary  for  the  convenient  and  safe  transit  of  the  loco- 
motives and  cars,  over  as  many  tracks  of  rails  as  the  business  of  the  com" 
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pany  may  require ;  also,  there  is  hereby  granted  a  suffideot  qtt&tztj 
of  land  for  a  station-house,  water-tank,  or  depot,  not  eiottdiogese 
acre  of  land  on  the  immediate  line  of  road,  should  the  ooBveokittd 
the  road  require  it,"  etc. 

In  1875,  Charles  Morgan,  who — ^in  1869— had  purchased  the  Sei 
Orleans,  Opelouaas  and  Great  Western  Railroad  and  its  traDchiseB,i» 
about  laying  an  additional  track  or  switch  on  the  land  described  io  tise 
act  of  the  14th  of  October,  when  he  was  enjoined,  by  plaiDtiH;  bom  pro- 
ceeding so  to  do,  on  the  ground  that  he — plaintiff— is  the  owns  of  the 
land  on  which  the  track  or  switch  was  about  being  laid ;  and  tbit-s* 
less  enjoined  as  prayed  for — defendant  would  cause  him  an  iirepiniik 
injury. 

The  lower  court  dissolved  the  injunction  proTisionally  granted t» 
plaintiff,  and  he  appealed. 

To  defeat  the  injunction,  defendant  relies  on  the  act  of  the  Utiicf 
October  1852,  which— on  the  12th  of  December,  1874,  and  without  ally- 
ing any  reason  for  the  course  which  he  then  pursued,  plaintiff  atteopled 
to  revoke  by  an  act  passed  before  a  notary  of  this  city.  He— in  tbalia 
—acknowledged  that,  in  1852,  he  made  a  valid  donation  to  the  nSmd 
company,  then  denied  the  validity  of  what  he  calls  *'  the  pretended  (kv- 
tion,"and  concluded  by  the  declaration  that,  if  it  was  ever  Talidlynade, 
he  revokes  it  and  resumes  the  full  and  unimpaired  owneiship  of  ^ 
land. 

In  his  pleadings,  the  only  facts  alleged  by  plaintiff  to  obtain  tk  a* 
junction,  are:  that  he  is  the  owner  of  the  land  on  which  detendaotw 
— ^at  that  time — preparing  to  lay  an  additional  railway.  Hfr-innopirt 
of  those  pleadings — alludes  to  what  he  himself  styled  a  valid  donaiVT 
nor  to  its  attempted  revocation,  nor  to  the  nature  of  the  irrepaiBtiieiB' 
jury  which  he  swore  he  would  suffer  on  account  of  the  proposed ooo- 
struction'  of  a  switch  on  his  land. 

In  the  &rie/ submitted  by  his  counsel,  he  contends: 

1.  That  the  donation  made  by  him  to  the  railroad  companfi  ^ 
none  of  the  requisites  prescribed  by  the  Civil  Code,  and— for  that  «*■ 
— ^is  stricken  with  nullity. 

2.  That — if  it  is  not  null — the  company  has,  some  twenty  fi^?**' 
ago,  exhausted  the  rights  acquired  under  the  donation,  when  it  tf '^ 
first  track  on  the  land. 

8.    That  said  donation  never  was  accepted  according  to  law. 

4.  That— if  it  was  accepted,  it  merely  imposed  a  servitude,  iW* 
has  been  extinguished  by  its  non-usage  for  more  than  ten  years. 

1.  Does  the  act  of  the  14th  of  October  evidence  a  grani,  or-^* 
urged — a  donation  inter  vivos  ?  It  recites  that  Fazende— in  coorf** 
tion  of  the  value  it  would  add  to  his  land,  and  the  pride  which  he 
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In  the  great  work  then  ooDtemplated  aod  long  since  executed,  donated 
aod  ffranted^  free  of  all  damage  and  costs,  the  right  of  way  through  said 
land,  no  more  of  which  was  to  be  reserved  than  is  absolutely  necessary 
for  the  convenient  and  safe  transit  of  the  locomotives  and  cars  over  as 
many  tracks  of  rails  as  the  buMness  of  the  company  may  require,  and  he 
also  granted  a  sufficient  quantity  of  land  for  a  station-house,  water-tank» 
or  depot. 

The  act  of  1852  does  not  evidence  either  a  gratuitous,  onerous  or 
remunerative  donation,  but  a  grant  of  the  use  of  the  quantity  of  land 
absolutely  necessary  for  the  purposes  therein  specified.  As  to  the  con* 
aideration  of  that  grant,  it  was  the  reasonable  hope  expressed  by  the 
owner,  that  the  railway — when  built — would  add  to  the  value  of,  and 
benefit  the  very  tract  from  which  the  necessary  quantity  was  to  be  taken 
by  the  company.  Such  a  consideration  is  undoubtedly  valid,  when  the 
owner  himself  declares  it  to  be,  and  accepts  it  as  sufficient ;  and — in 
several  of  our  States — ^is  now  regarded  in  fixing  the  compensation  to  be 
allowed  in  cases  of  expropriation. 

Soathem  Law  Beview,  April,  May,  1879,  pp.  37  and  38,  and  aut)iori- 
ties  therein  cited. 

In  the  act  from  Fazende  to  the  company,  what  did  he  expressl/give 
and  grant  ?  The  use  of  a  certain  quantity  of  land  for  the  safe  and  con- 
venient transit  of  locomotives  and  cars,  on  as  many  tracks  of  rails  as 
ike  business  of  the  company  may  require — and,  besides,  for  a  station- 
house,  water-tank,  or  depot  The  importance  of  this  grant  can  not  be 
underrated,  but  its  importance  flows  from  plaintilTs  consent,  and  a  right 
acquired  from  one  who  had  the  capacity  to  contract,  can  not  be  de- 
stroyed for  the  sole  reason  that  it  was  imprudently  conceded. 

2.  The  evidence  taken  on  the  trial  does  not  sustain  the  defence 
that  the  rights  granted  by  the  act  of  1852  have  been  exhausted:  but  one 
track  of  rails  has  been  laid  on  the  land,  and — according  to  the  terms  of 
the  act — the  privilege  allowed  is  that  of  "  laying  as  many  traces  of  rails 
as  the  business  of  the  company  may  require,  and  of  building  a  station- 
house,  water-tank,  or  depot." 

Does  the  business  of  the  company  require  the  additional  track,  the 
construction  of  which  has  been  enjoined  by  plaintiiT  ? 

The  superintendent  of  the  railroad  swore  that  the  additional  track 
!s  of  paramount  necessity,  and  his  assistant  that  it  is  necessary  to  a 
proper  running  of  the  trains.  Their  declarations  stand  uncontradicted 
by  either  Mr.  Fazende  or  his  son,  who  both  testified  in  his  behalf. 

As  to  the  company's  acceptance  of  the  entire  grant  of  the  14th  of 
October  1852,  though  not  evidenced  by  an  act  passed  before  a  notary 
and  two  witnesses,  it  has  been— for  upwards  of  twenty  five  years— and 
still  is  daily  proclaimed  by  the  whistles,  the  bells  and  rattling  of  its 
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trains,  and  that  acceptanoe  can  not  be  reetricted  to  exdoflTdTtte 
olauses  of  the  contract  which  have  already  been  executed,  but  otnis 
to  and  embraces  those  clauses,  the  execution  of  which  was  made  to  de- 
pend on  the  happening  of  a  suspensive  condition. 

The  prescription  of  ten  years  is  invoked,  but  in  exclusiTdy  (ke  hrifj 
of  appellant;  and — were  it  applicable — could  not  be  considered. 

We  believe,  as  does  plaintiffs  counsel,  that  the  right  of  propettr 
should  be  sacredly  protected  against  caprice  and  speculation,  aadtk: 
not  an  inch  of  land  should  be  subjected  to  a  servitude,  until  the  oner 
has  first  received  an  equivalent  for  that  which  he  surrenders— nay  mors: 
we  believe  as  did  the  eminent  English  statesman  who  said:  "Thee 
stands  the  poor  man's  cottage;  the  rains  of  summer  and  the  snom  d 
winter  may  enter  its  crevices,  but  the  king  of  England,  with  all  ite 
forces,  dare  not  enter  the  poor  man's  cottage." 

That  right  which — on  proper  occasions — should  be  protected  agust 
the  caprice  of  kings  and  States,  the  speculations  of  corporatioiia  mi 
individuals,  can  not  be  protected  against  either  the  liberality  or  impn- 
dence  of  freeholders. 

As  to  the  plaintilTs  apprehensions  that,  after  the  construction  of  the 
switch,  his  field  and  garden  would  be  exposed  to  constant  depreda&DS, 
they  may  be  unfounded.  Were  they  hereafter  verified,  defendant  oigM 
be  made  to  realize  that  a  servitude  can  not — ^with  impunity— be  eoo- 
verted  into  a  nuisance,  and  must  ever  be  exercised  with  acarefolr^ 
gard  for  the  rights  of  others. 

It  is — therefore-bordered,  adjudged  and  decreed  that  the  jodgiwJ 
appealed  from  is  affirmed  with  costs. 


No.  7477. 
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John  T.  Nolan  vs.  Succession  op  John  H.  New. 

Where  a  survlvlnsr  father  joins  in  the  petition  of  the  universal  legatee o(W»i^ 
ceased  daughter,  prayinsr  that  the  universal  legatee  be  recoirniaedastheofiff 
of  all  her  estate,  and  be  put  into  possession  of  the  same,  he  therebreffBOif^iT 
renounces  his  rifi:ht  of  action  to  have  his  daughter's  lesracy  reduced  to  the  JH' 
posable  portion  of  her  estiite.  Such  action  on  the  father's  part  aniooil§t3» 
ratification  of  the  donation  made  by  his  dauarhter  to  his  prejudioe,  ud  k»  i^ 
thereafter  estopped  f  rooi  contestinir  the  validity  of  the  donation. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.  3^ 

Hornor  &  Benedict  for  plaintiff  and  appellant. 

Molse  &  Bassich  for  succession,  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc.  J.    Mrs.  New  died  on  the  1st  of  July  1874 ;  ber  father- 
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John  T.  Nolan— was,  then,  her  only  surviving  ascendant  and  forced 
heir.  By  her  last  will,  she  instituted  her  husband  as  her  universal 
legatee,  and  to  his  love  and  protection  recommended  her  father  and 
sisters. 

On  the  15th  of  January  1877,  John  H.  New  filed,  in  the  Second  Dis- 
trict Ck)urt,  a  petition  in  which  he  prayed  : 

1.  That  said  will — which  had  already  been  probated-4>e  executed, 
and  he  recognized  as  the  universal  legatee  of  his  wife^  and  owner  of  all 
her  estate,  real  and  personal ;  and 

2.  To  be— as  such — put  in  possession  of  said  estate. 

At  the  foot  of  that  petition,  plaintiff  wrote :  "  I— John  T.  Nolan— 
of  Dallas,  Texas,  father  of  the  late  Josephine  G.  New,  and  only  ascend- 
ant,, hereby  join  in  the  prayer  of  the  above  petition." 

His  signature  to  that  document  is  properly  authenticated. 

John  H.  New  died  on  the  17th  of  January  1879,  and  Nolan — as 
forced  heir  of  his  deceased  daughter — claims  from  the  succession  of  his 
son-in-law,  and  as  the  legitimate  portion  ot  which  his  daughter  could 
not  dispose  to  his  prejudice,  the  sum  of  ten  thousand  dollars. 

To  sustain  his  demand,  and  in  answer  to  the  several  defences  urged 
against  it,  plaintiffs  counsel  contend  : 

1.  That  he  could  not  have  prevented  the  legatee  from  being  sent 
in  possession,  and  that  no  one  is  presumed  to  give. 

2.  That,  as  an  heir,  he  could  have  renounced  to  the  rights  which 
he  is  now  seeking  to  enforce,  but  by  public  act,  in  presence  of  two  wit- 
nesses. 

C.  C.  1017  (1010). 

We  do  not  presume  that  plaintiff  gave  what  he  now  claims,  but  it 
is  manifest  that  he  did  ratify  the  donation  from  his  daughter  to  New. 
That  donation  was  not  null,  but  only  reducible  to  the  disposable  por- 
tion, and — to  reduce  it — he,  as  a  forced  heir,  had  an  action  derived  from 
the  law;  and  when  he  joined  New,  in  the  latter's  application  to  be  recog- 
nized as  the  universal  legatee  of  his  wife  and  as  owner  of  her  estate — 
real  and  personal — he  undoubtedly  renounced  to  the  action  which — at 
that  very  time — he  could  have  exercised  to  reduce  the  legacy  from  the 
wife  to  the  husband. 

The  last  will  of  Mrs.  New  was  probated  on  the  17th  of  October  1874, 
and — on  the  16th  of  January  1877 — by  a  decree  of  the  Second  District 
Court,  partly  based  on  the  express  consent  of  the  father  and  forced 
heir,  the  husband  was — as  universal  legatee— put  in  possession  of  the 
entire  estate. 

The  decree  oi  the  16th  of  January  is  not  assailed — nor  is  it  alleged 
that  plaintiffs  consent  to  the  rendition  of  that  decree,  was  obtained  by 
any  deception  on  the  part  of  New,  or  given  through  error.    The  uni- 
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versal  legatee  sent  to  Texas  the  petition  at  the  foot  of  which  lete 
found  the  document  already  noticed,  and  which — ^we  are  bound  to  pn- 
sume— plaintiff  willingly  signed,  after  he  had  read  the  peUtion  itH^ 
which  contains  a  copy  of  the  last  will  of  his  daughter,  the  meDtio&tbit 
it  was  probated  on  the  17th  of  October  1874,  and  the  prayer  that  b- 
John  H.  New— as  universal  legatee  of  his  wife — ^be  decreed  to  te  the 
owner,  and— as  such— put  in  possession  of  the  whole  of  her  eetstCL 

Plaintiff  acted  deliberately,  with  full  knowledge  of  the.oatareKd 
extent  of  his  rights,  fully  informed  as  to  the  rights  which  were  td 
could  be  acquired  by  the  legatee  of  his  daughter  and  under  her  till, 
and  his  act  is  not  susceptible  of  adverne  constructions.  If  itwete,liis 
unbroken  silence  since  1874— when  his  action  accrued— until  1879,ifaei 
it  was  instituted — would  contribute  to  cooTinee  us  that— as  he  did  a 
plain  and  positive  terms — his  intention  was  to  ratlfjr  a  donation  wiiieh 
was  merely  reducible,  and  the  reduction  of  which  he  alone  oooki- 
legally — have  asked  and  obtained. 

C.  C.  1503  (1490)— 1504  (1491). 

The  Code  provides  that  *'  the  confirmation,  ratification,  or  Toio 
tary  execution  of  a  donation  by  the  heirs  or  assigns  of  the  donor,  ate 
his  decease,  involves  their  renunciation  to  oppose  either  defects  of  fcos, 
or  any  other  exceptions ;  and  that,  when  there  are  heirs  to  wboai 
portion  of  the  property  is  reserved  by  law,  they  are  seized  of  right-bj 
the  death  of  the  testator — of  all  the  effects  of  the  saccefiaioo,  and  tbc 
imiversal  legatee  is  bound  to  demand  of  them  the  dellTery  of  thedfeca 
included  in  the  testament." 

C.  C.  2274,  (2254)— 1607,  (1600). 

Instead  of  joining  New  in  his  demand  for  the  delivery  of  the  prop- 
erty— real  and  personal— belonging  to  the  succession  of  his  wiffe-ooeH 
not  plaintiff  have  opposed,  to  that  demand,  the  plea  that  hewasafoiorf 
heir  of  his  daughter,  and— as  such— authorized  to  retain,  aa  his  oWt 
the  excess  of  the  disposable  quantum  ?  He  certainly  could-bot  did 
the  very  reverse:  he  ratified  the  donation — and  as,  according  to  the 
jurisprudence  of  our  State,  it  \b  only  the  dispositions  reprobated  by  la» 
which — in  regard  to  wills — can  neither  be  confirmed  nor  ratified,  plafr 
tiff  has— by  his  express  consent  to  the  delivery  of  the  entire  estate « 
the  testatrix,  and  by  aiding  in  the  unrestricted  execution  other  teati- 
ment,  lost,  or  rattier  abandoned  his  action  to  compel  thereductlraiof » 
donation,  which  embraced  both  the  legitime  and  the  disposable gwB** 
15  A.  154. 

It  is— thereforp— ordered,  adjudged  and  decreed  that  the  j«dgii«^ 
appealed  from  in  affirmed  with  costs. 
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No.  7497. 
SuocESSiON  OF  Walter  Heitby. 

The  Pablic  Administrator  is  not  entitled  to  the  administration  of  a  suceession 
when  the  attorney  in  fact  of  an  heir,  especially  if  the  heir  be  present,  applies- 
for  the  administratorship,  and  tenders  the  requisite  security.  In  such  a  case 
the  lower  judffe  exercises  the  discretion  vested  in  him  soundly,  by  appointing' 
the  airentof  the  heir. 

4  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissoty 

Bobt  Mbit  and  Francis  B,  Lee  for  the  public  administrator,  appel- 
lant 

John  and  W.  S,  Finney  for  Trlst,  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manndtg,  C.  J.  Walter  Henry  died  in  Mexico,  leaving  property  in 
New  Orleans.  His  sister,  Bridget  Eelleher,  lives  here,  and  applied  for 
admioistration,  but  it  appears  was  unable  to  give  bond.  Shortly  after 
this  application  was  made,  and  before  it  was  acted  on.  Nicholas  B.  Trist 
applied  for  administration,  alleging  that  he  was  the  attorney-in-fact  and 
agent  of  Mrs.  Eelleher,  who  was  unable  to  give  bond,  and  that  her  pro- 
curation empowered  him  to  represent  her  in  all  matters  touching  this 
SQCoession.  and  to  accept  it  for  her,  but  with  benefit  of  inventory  only,, 
and  authorized  him  to  apply  for  administration  in  his  own  name.  The 
public  administrator  opposed  this  application,  and  claimed  the  adminis- 
tration. 

The  Public  Administrator  is  to  be  appointed  to  administer  intestate- 
successions,  when  there  is  no  surviving  husband  or  wife,  or  heir  present 
or  represented.  Sess.  Acts  1870,  p.  120.  He  is  also  to  administer  vacant 
aaccessions,  but  this  is  not  in  that  class.  An  heir  is  present.  And  an  heir 
being  present,  the  applicant  argues  that  because  of  that  circumstance, 
the  public  administrator  cannot  be  appointed. 

The  office  of  administrator  was  unknown  to  the  civil  law.  It  con- 
siders the  heir  the  representative  of  the  succession,  and  modifies  hi& 
responsibility  or  changes  his  relation  to  it,  as  he  shall  have  accepted  it 
with  or  without  the  benefit  of  inventory.  For  successions  that  have  no 
heirs  present  or  represented,  it  appoints  curators. 

At  common  law,  the  heir  had  nothing  to  do  with  a  considerable  part 
of  an  estate  i.  e.  the  personalty.  For  the  settlement  of  that,  an  admin- 
istrator was  always  appointed,  and  when  he  paid  over,  after  settling- 
debts  (if  there  were  any)  and  costs  and  charges,  it  was  to  the  distribu- 
tees. These  distributees  might  be,  and  were  often  the  same  persons  as» 
the  heirs,  but  they  were  known  by  a  different  designation.    So  com- 
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pletely  did  that  system  separate  the  heir,  as  heir  and  eo  nomine,  frs: 
the  personalty. 

In  our  Codes,  these  two  systems  are  partially  blended,  and  Uiebkai- 
ing  has  not  added  to  the  simplicity  of  either.  This  composite  dsTisc 
of  our  law  is  perceived  in  all  the  articles  of  the  Ci^il  Code  contaaacg 
the  regulations  of  the  benefit  of  inventory  and  the  delays  for  ddibenk- 
ing.  The  regulations  are  made  for  the  heirs  primarily,  (arts.  1025—1033 
new  nos.  1032 — 1040)  and  then  suddenly  and  by  an  abrupt  traoeitioB, 
provision  is  made  for  an  Administrator,  and  to  all  appearance  vitkdst 
a  new  emergency  or  contingency  occasioning  it  art  1034  new  na  lOH 
Among  these  rules  is  thi8;~If  the  beneficiary  heirs  are  absent,  but  rB> 
presented  in  the  State,  their  attorneys  in  fact  can  claim  in  the  named 
their  constituents,  the  preference  for  the  administration  over  emr 
•creditor  of  the  succession,  provided  they  have  a  special  power  to  aeoe^t 
or  reject  this  succession,  or  a  general  power  to  accept  or  reject  all  56^ 
•cessions  which  may  fall  to  their  principals,  art.  1038  new  na  lOia.  In 
Chew  V.  Flint,  7  La.  395  this  court  said;— "This  part  of  the  Coderej^ 
lates  the  administrations  of  successions  accepted  with  benefit  of  isTea- 
tory,  and  gives  to  the  heir  at  law  the  preference  over  all  others  in  tke 
administration.  He  administers,  not  for  the  exclusive  interest  of  cre<!h 
tors,  but  has  in  his  own  right  the  residuary  interest  in  the  estate  Tbe 
Oode  therefore,  even  in  cases  of  his  absence,  does  not  exclude  bim,  bd 
his  attorney  in  fact  is  authorized  to  demand  the  administration  iatji 
name,  on  furnishing  the  necessary  security."  Ibid.  403.  That  tiiB 
privilege  is  exceptional,  and  was  not  given  to  creditors  was  ruled  k 
Sue.  Petit,  9  Annual,  207,  where  it  was  held  that  an  agent  or  attoni^ 
in  fact  of  a  creditor  is  not  entitled  to  a  preference  over  strangers,  h. 
Sue.  Bernard,  3  Annual,  565,  the  court  thought  the  appointment  bj  the 
lower  judge  of  a  legatee  as  administrator,  at  the  request  of  several  of 
the  heirs,  was  the  exercise  of  a  sound  discretion,  and  in  Sue  Hoie,  33 
Annual,  401,  the  heir  had  n,ot  requested  the  appointment  of  any  ooe, 
but  merely  opposed  the  appointment  of  an  applicant. 

The  Act  of  1870  mtroduced  a  new  aspirant  for  these  appointxneDtSt 
and  gives  him  the  exclusive  right  tD  them  in  certain  case&  Qoe^ 
when  there  is  no  heir  present.  There  is  an  heir  present  to  this  snccefi- 
sion,  and  therefore  the  Public  Administrator  has  not  the  riglit  to  ths 
appointment  And  if  the  Code  does  not  exclude  an  heir  from  appoizitr 
ment  as  administrator,  even  in  case  of  his  absence,  but  anthodaes  bis 
attorney-in-fact  to  demand  it  in  his  name,  how  much  more  does  it  allow 
such  demand,  when  he  is  present  We  say  allow  and  not  compel  For 
as  this  succession  is  not  one  of  those  that  the  Public  Administrator  is 
designated  to  administer,  and  the  present  heir  is  not  an  applicant  for  its 
administration,  the  case  falls  under  the  general  laws  for  such  app<Hoi- 
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menta,  and  the  court  having  cogniaance  of  the  matter  has  a  discretioD 
to  exercise,  as  in  the  Bernard  succession. 

The  demand  of  the  Opponent  was  properly  rejected,  and  the  dis- 
cretion exercised  by  the  lower  judge  in  appointing  the  applicant,  Trist, 
appears  to  be  sound. 

Judgment  affirmed. 

Behearing  refused. 


No.  7091. 

The  State  ex  rel.  Ogden,  Attorney  General,  vs.  Judge  Sixth  Judicial 

District. 

Even  after  an  appeal  in  a  criminal  case  has  been  taken,  the  State  may  by  a  manda- 
mus eoropr^I  the  lower  judfire  to  so  amend  and  correct  omissions  in  the  minutes 
of  the  court,  as  to  make  them  evidence  facts  admitted,  or  proven  to  have  trans- 
pired durln«r  the  course  of  the  trial ;  as  for  example,  to  show  that  the  defendant 
was  present  at  his  trial,  and  conviction. 

A  PPLICATION  for  a  mandamus. 

J.  H.  Muse  for  relator. 
S,  D,  EIUh  for  respondent. 
The  opinion  of  the  court  was  delivered  by, 

DeBlanc,  J.  At  a  regular  term  of  the  Sixth  District  Court,  held  in 
the  parish  of  Tangipahoa,  one  George  Carroll  was  indicted  for  and  con- 
victed of  murder.  In  obedience  to  the  verdict,  he  was  sentenced  to 
death,  and — from  said  verdict  and  sentence — took  an  appeal  now  pend- 
ing in  this«ourt. 

Acting  under  the  mistaken  impression  that,  on  the  hearing  of  a 
rule  taken  by  the  District  Attorney  upon  the  already  condemned  con- 
vict, the  honorable  William  Duncan,  the  judge  of  the  court  before  which 
Carroll  was  tried,  had  refused  to  correct  clerical  errors  and  omissions 
conclusively  proven  to  have  occurred  during  the  trial,  and  which  exist 
in  the  minutes  of  said  court,  the  Attorney  General  applied  for  and 
obtained  from  this  tribunal  an  order  addressed  to  the  district  judge, 
calling  on  him  to  show  cause  why  he  should  not  comply  with  the  ap- 
plication of  the  State  attorney  and  correct  said  pretended  errors  and 
omissions. 

In  his  answer,  the  judge  admits  that  a  rule  was  taken  on  the  sen- 
tenced prisoner,  and  when — since  the  sentence — his  court  had  twice 
adjourned  sine  die,  notifying  said  prisoner  to  show  cause  why  the 
minutes  kept  at  his  trial  should  not  be  corrected  and  altered  so  as  to 
prove  that  he  was  present  at  his  trial  and  conviction;  but  he  says  that — 
on  the  hearing  of  said  rule— no  testimony  was  offered  or  brought  before 
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ihim,  in  his  official  capacity,  either  by  affidavit  talcen  ea;par(e,oriniiT 
other  manner;  and  that,  if  any  such  was  ffied  with  the  district  attone^ 
^application,  he  has  never  seen  it  or  heard  of  it,  and  that  none  era m 
produced  before  him  as  a  judge,  or  otherwise. 

The  rule  was  excepted  to  by  the  prisoner's  counsel,  the  except 
taken  up  and  argued,  and  considering— he  avers— that  the  case  (^  it 
State  against  Carroll  had  passed  from  and  beyond  his  jurisdiotioi^sBd 
that  he  is  now  without  power  to  alter  the  record  of  the  trial,  thejodp- 
on  this  and  on  other  grounds  suggested  in  the  prisoner's  exception, >&• 
missed  the  rule  taken  by  the  district  attorney. 

In  this  proceeding,  the  only  parties  are  the  Attorney  GcDenl  vd 
the  district  judge — and  the  only  documents  placed  before  us  aretk 
former's  application  and  the  latter's  answer.  That  uDoontisdieted 
answer  contains  the  assertion  that,  on  the  trial  of  the  dismissed  rule, » 
evidence  was  introduced  to  prove  the  existence  of  the  pretended  ems 
and  omissions,  and — under  these  circumstances— the  judge's  dtam 
was  legal  and  proper. 

There  is  no  doubt  that,  as  soon  as  the  jurisdictioD  of  the  sppdka 
•court  attaches,  that  of  the  lower  court  is  superseded;  but  it  is  DOt» 
.absolutely  superseded  that  it  cannot — ^after  due  notice  to  and  iapns- 
ence  of  the  interested  parties  and  their  counsel— correct  an  erraw* 
entry,  supply  an  important  omission,  and — on  legal,  sufiBcientandiiwo- 
trovertible  evidence — ^so  amend  its  minuten  as  to  make  them  com^ 
with  facts  admitted  or  proven  to  have  transpired  during  the  cooi»<^ 
any  trial. 

Were  it  otherwise,  after  the  filing  of  the  bond  and  the  mma^ 
the  citation  of  appeal,  the  lower  court  would  be  divested  of  evaitie 
indispensable  and  conceded  authority  which  it  has  ever  exercised,^ 
.taking  every  necessary  step  to  secure  the  transmission  tothistribob 
of  a  correct  and  complete  record. 

The  rule  filed  by  the  district  attorney  is  referred  to,  but  it  is  not 
•before  us.  In  substance — according  to  the  judge's  answer, it Bsmiiir 
\to  that  filed  by  the  Attorney  General,  and — in  both— what  is  «k«*- 
Not  an  adjudication  on  any  point  raised  and  not  decided  doiiag^ 
trial — not  any  addition  to  or  reduction  of  any  previous  order  or nillJ& 
<but — exclusively — that  the  omitted  evideiice  of  facts  which  trawpb*^ 
between  the  prisoner's  arraignment  and  the  sentence  proDounoedagiW 
him.  and  which  the  clerk  failed  to  mention  in  the  minutes,  be  now  iiw* 
•calated  where  it  should  have  been  inscribed  during  the  progreeBof  tl« 
trial. 

The  correction  now  asked  in  behalf  of  the  State,  may— heraft*' 
be  asked  in  the  name  of  a  convicted  prisoner,  as  a  protection  to  a  i^ 
and  imperiled  right,  to  reinstate  the  omitted  elements  of  a  iegitiaf<> 
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defence;  and— in  the  interest  of  sentenced  convicts,  the  State  and  justice, 
such  correctione  should  be  allowed;  but — as  already  said — on  legal,  suf- 
ficleDt  and  incontrovertible  evidence  that  the  alleged  errors  and  omis- 
eioDS  have  occurred. 

As — in  this  case — no  evidence  was  offered  to  sustain  the  district 
attorney's  application,  the  rule  issued  by  this  court  on  the  6th  of  Decem- 
ber 1878,  is  discharged  at  the  costs  of  relator. 


On  Beheabikq. 

When  we  said — in  the  opinion  delivered  on  the  30th  of  December — 
that  the  rule  filed  by  the  district  attorney  was  not  before  us,  we  meant 
—and  it  was  a  fact — that  it  did  not  accompany  the  transcript,  and  not — 
as  erroneously  supposed  by  the  assistant  prosecutor — that  we  could 
not  have  properly  considered  the  same  in  passing  upon  the  applioation 
evidenced  by  that  rule.  Wo  looked  for  it  after  the  submission  of  the 
case,  but — when  we  did — it  was  not  in  the  office  of  the  clerk  of  this 
court,  and  this  induced  the  remark  made  In  the  opinion,  that  th^  only 
documents  placed  before  us  were  the  relator's  application  for  a  man- 
damus and  the  judge's  answer  to  the  application. 

To  the  rule  taken  by  the  district  attorney  is  attached  a  copy  of  the 
Jadge's  decision,  and  these  two  documents,  which  we  saw  and  read  for 
the  first  time,  only  after  we  had  rendered  our  previous  decree,  and 
since  the  filing  of  the  assistant  prosecutor's  application  for  a  rehearing, 
eonclusively  show  that  the  rule  to  coiTect  the  minutes  was  discharged — 
not,  as  we  inferred  froiu  the  judge's  answer,  "  because  no  testimony  was 
offered  or  brought  before  him,  in  his  official  capacity,  either  by  affidavit 
taken  ex  parte,  or  in  any  other  manner,"  but  for  another,  a  different 
reason,  and  that  is — in  the  words  of  the  exception  which  he  sustained — 
that,  as  to  the  matters  embraced  in  the  rule,  his  court  is  absolutely  with- 
out jurisdiction. 

We  have  said,  and  our  opinion  has  not  changed — that  the  judge  has, 
and  that  he  should  exercise  the  power  to  correct  the  erroneous  entries 
made,  or  supply  those  which  are  shown  to  have  been  improperly  or  in- 
advertently omitted  on  the  minutes  of  the  court  over  which  he  presides. 
ThiSy  it  is  his  duty  to  .do,  on  application  of  the  officer  representing  the 
State,  the  prisoner's  counsel,  or  any  litigant,  after  due  notice  to  the  in- 
terested parties,  and-^in  criminal  cases — in  presence  of  the  accused  or 
convict  In  so  doing,  a  judge  does  not  alter,  he  perfects  or  completes 
the  defective  or  incomplete  record  of  the  trial — he  does  not  resume 
juiiBdiction  of  any  branch  of  the  cause  which  has  passed  beyond  the 
limits  of  his  jurisdiction,  he  merely  takes  an  authorized  step  to  transmit 
to  this  court  a  true  and  correct  record. 
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20  A.  580,  581,  582— High's  Extraordinary  Legal  Bemedks^{i.lS^ 
No.  245.    H.  D.— old  ed.  p.  73,  No.  8. 

Iq  this  instance,  the  writ  of  certiorari  would  have  been  loadeiiieie. 
and  believing— as  we  do— that  the  judge  had  juriBdiction^iodslx^ 
have  entertained  the  district  attorney's  application, 

It  is  ordered  that  our  former  decree  is  set  aside,  the  fflaodiBx 
issueci  by  this  court  on  the  6th  of  December  1878  made  pmnptoj, 
and  that  the  judge  of  the  Sixth  District  of  the  State  take  cogniaiBceci 
fix  for  trial,  hear  and  determine  the  rule  filed  in  his  oonrt,  by  the  dis- 
trict attorney  of  said  district,  in  the  case  entitled  "  State  of  Looiffiii 
vs.  George  Carrpll  et  als.,"  and  that  he  pay  the  costs  of  this  proceeii^ 
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31      Sfitt 
121      814  ^^'^  ^^  ^^^  ObLEAKS  vs.  THE  SOUTHERN  BaKX. 

The  Southern  Bank  can  not  be  held  liable  by  the  city  of  New  Orleans  for  uslKtte 
city  bonds  (issued  under  act  of  the  27th  of  February.  1888,  and  deposited rii 
the  bank  as  Fiscal  Ai?ent  of  the  city)  to  liquidate,  and  fund  at  par  sack  ieliti-^ 
the  city  as  were  embraced  in  the  statement  prepared  by  the  Gomptrciler  ui 
Treasurer  of  the  city,  verified  by  the  Mayor,  and  members  of  theFiDUwCcB- 
mittees.  of  the  Board  of  Aldermen  and  Assistant  Aldermen,  and  plu<ed  is  tk 
hand  of  the  Fiscal  Asent  for  its  guidance.  The  Bank  had  no  power  to  goU-lis^ 
that  statement,  and  refuse  to  fund  any  debt  embraced  therein. 

Where  a  municipal  corporation  approres.  and  ratifies  the  illegal,  and  Buictli^ 
ized  action  of  its  agent,  and  afterwards,  when  sued  by  a  third  pereoiui^ 
such  action  and  its  results  as  a  ground  of  defence,  it  is  thereby  estopped t?8" 
subsequently  pursuing  the  agent  on  account  of  such  action. 

A  claim  for  damages,  founding  in  an  offence,  or  quasi-offenoe.  coooittedlri 
private  individual,  or  by  a  public  ministerial  officer,  is  barred  by  thepre3cr>^ 
tion  of  one  year. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans,  ^j^ 
J.    Trial  by  jury. 

Henry  C.  miler  and  Sam,  P.  Blanc,  Assistant  City  Attorney,  tor 
plaintiff  and  appellee. 

Edward  Bermudez  and  A.  &  TF.  Voorlixe^  for  defendants  and «?" 
pellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  City  of  New  Orleans  sues  the  Southon  Bb4. 
and  Thomas  Lay  ton,  and  Antoine  Dubuclet  in  solido  for  eight  hundiwi 
and  five  thousand  dollars  of  City  Bonds,  with  all  the  attached  cocp** 
for  twenty  five  years  representing  seven  per  centum  per  annum  intef* 
from  March  1, 1869;  or  in  case  that  the  Bonds  and  coupons  cannot ^ 
returned,  that  the  defendants  be  condemned  in  solido  to  pay  thepriB* 
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I  pal,  with  seven  per  centum  interest  annually  from  the  above  date  for 
twenty  five  years.    The  case  was  tried  by  a  special  jury. 

A  verdict  having  been  rendered  for  eighty  four  thousand  three  hun- 
dred and  twenty  three  dollars  and  eighty  four  cents  against  the  Bank 
aod  A  Dubuclet  in  solido,  and  of  one  hundred  aud  fifty  dollars  against 
Thomas  Lay  ton,  judgment  was  rendered  accordingly,  and  the  Bank  and 
Dubuclet  have  appealed. 

The  cause  of  action  was  this  ;^-that  by  Act  of  the  General  Assembly, 
approved  February  27, 1869,  the  City  of  New  Orleans  was  empowered 
to  issue  bonds  to  the  amount  of  two  millions  of  dollars,  payable  twenty 
Are  years  after  date,  and  bearing  seven  per  centum  per  annum  interest, 
to  enable  it  to  fund  and  liquidate  the  balance  of  its  floating  debt,  ez- 
istiDg  at  that  date,  such  as  judgments,  outstanding  warrants,  etc., 
which  bonds,  when  issued,  were  to  be  deposited  with  the  Fiscal  Agent, 
exclusively  in  payment  at  par  of  debts  then  due  by  said  City,  other  than 
those  evidenced  by  City  notes;  a  full  and  particular  statement  of  which 
debts  should  be  prepared  by  the  Comptroller  and  Treasurer  of  the  City, 
verified  by  the  Mayor  and  the  members  of  the  Finance  committees' 
of  the  Boards  of  Aldermen  and  assistant  Aldermen;  which  statement, 
80  verified  and  attested,  should  be  furnished  to  the  Fiscal  Agent ;  and 
"it  shall  be  the  duty  of  the  Fiscal  Agent  to  give  said  bonds  at  par  in 
payment  of  tho  debts  of  the  City  to  the  creditors  mentioned  in  said 
statement,  or  to  their  heirs  or  assigns" — that  the  Southern  Bank  waa 
before,  and  at,  that  date  the  Fiscal  Agent  of  New  Orleans,  and  contin- 
ued to  be  until  during  October,  1869,  and  the  bonds  thus  provided  for 
were  issued  and  deposited  with  that  Bank,  and  that  eight  hundred  and 
five  thousand  dollars  of  them  have  been  illegally  and  wrongfully  re- 
tained, disposed  of,  or  paid  out  by  the  Bank  and  others  in  this  way; — 

Under  the  Act,  approved  September  14, 1868,  the  Board  of  Commis- 
sioners of  the  Metropolitan  Police  apportioned  and  assessed  against  the 
City  of  New  Orleans  for  the  year  ending  October  1, 1869,  the  sum  of 
eight  hundred  and  five  thousand  six  hundred  and  thirty  five  dollars,  to 
be  raised  by  taxation,  and  to  be  paid  to  the  State  Treasurer  for  that 
Police,  and  the  provisions  of  that  Act  were  reenacted  on  March  8, 1869. 
In  July  1869,  the  Common  Council  of  New  Orleans  adopted  an  ordinance 
authorizing  the  proper  officers  to  issue  eight  hundred  and  five  thousand 
dollars  of  the  two  million  of  bonds,  to  be  disposed  of  under  such  rules 
as  the  Finance  Committees  and  the  Mayor  might  establish,  provided 
the  bonds  so  issued  be  given  by  the  Fiscal  Agent  at  par  in  payment  to 
such  creditors  of  the  City  as  should  be  determined  by  those  Committees 
and  the  Mayor  were  within  the  purview  of  the  Act.  On  July  15, 1869 
these  Finance  Committees,  contrary  to  the  requirements  of  the  Act  of 
February  27, 1869,  determined  to  use  a  portion  of  the  bonds  deposited 
36  31 
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with  the  Fiscal  Agent  to  pay  the  Metropolitan  Police  apportionment, 
and  accordingly  resolved  that  the  Fiscal  Agent  should  pay  to  the  State 
Treasurer  the  bonds  referred  to  in  the  Ordinance  of  July,  for  the  pur- 
pose of  paying  that  apportionment,  with  the  same  proviso  that  was 
contained  in  the  Ordinance,  viz  that  sucn  payment  of  these  bonds  to  the 
State  Treasurer  be  made  at  par,  and  no  discount  should  be  allowed  on 
them,  and  with  the  further  proviso  that  the  receipt  of  the  Treasurer 
shall  stipulate  that  no  discount  on  the  bonds  is  to  be  made,  and  that 
none  of  them  shall  be  paid  to  the  Treasurer  until  he  shall  Lave  been 
legally  authorized  to  receive  them,  by  resolution  of  the  Metropolitan 
Police  Board,  in  full  payment  of  all  claims  it  might  have  agaiost  the 
City. 

This  resolution  was  communicated  to  the  Metropolitan  Police  Board, 
and  to  the  Fiscal  Agent,  on  July  16,  1869,  and  the  Board  refused  to 
recognise  the  legality  of  the  action  of  the  Finance  Committees,  and 
refused  to  receive  the  bonds. 

It  is  then  alleged  that  the  Fiscal  Agent,  despite  this  refusal  of  the 
Board,  and  contrary  to  the  resolutions  of  the  Finance  Committees,  ar- 
ranged with  Dubuclet,  the  State  Treasurer,  to  take  these  bonds  to  New 
York  and  sell  them — the  Fiscal  Agent  making  a  paper  transfer  of  the 
bonds  to  the  Treasurer  on  July  20, 1869,  and  taking  his  receipt  therefor, 
which  receipt,  it  is  alleged,  did  not  conform  to  the  requirements  and 
provisos  of  the  Finance  Committees ;  and  immediately  thereafter  the 
bonds  were  taken  by  Thomas  Layton  to  New  York,  with  Dubuclet's 
knowledge  and  consent,  and  were  sold  at  a  discount  of  twenty  one  and 
one  half  per  centum.  Mr.  Layton  was  the  President  of  the  Southern 
Bank. 

That  with  the  proceeds  of  the  sale  of  these  bonds,  Dubuclet  under- 
took the  purchase  of  Metropolitan  Police  warrants,  and  finally  about 
five  hundred  and  thirty  seven  thousand  nine  hundred  and  forty  dollars 
and  twenty  eight  cents  in  those  warrants  were  paid  out  of  those  pro- 
ceeds. 

The  plaintiflf  charges  that  the  Southern  Bank,  as  Fiscal  Agent,  was 
specially  entrusted  with  the  custody  of  the  City  Bonds,  and  the  duty 
was  imposed  upon  it  of  not  paying  them  out,  except  for  debts  of  the 
City  that  existed  on  February  27,  1869,  and  only  for  such  of  those  as 
should  appear  in  a  statement  of  the  City  Comptroller  and  Treasurer, 
verified  by  the  Mayor  and  the  Finance  Committees,  and  that  not  even 
for  the  payment  of  debts  so  stated  and  verified  should  the  bonds  be 
discounted — that  in  violation  of  its  trust,  the  Fiscal  Agent  paid  or  gave 
out  these  bonds  without  having  the  statement  required,  and  at  a  Ices 
by  discount  of  twenty  one  and  a  half  cents  on  the  dollar,  and  for  daims 
which  were  not,  and  were  not  pretended  to  be,  debts  of  the  City  of  the 
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class  specified,  the  OrdiDance  of  July  DOt  authoriziog  these  boDds  to  be 
given  in  payment  of  the  Metropolitan  Police  apportionment,  and  the 
FiDance  Committees  having  no  power  or  authority  to  make  such  desti- 
D&tion  of  them — that  even  if  these  bonds  could  have  been  issued  to  pay 
that  apportionment,  not  more  than  $537,940.28  of  Metropolitan  Police 
warrants  were  actually  retired  by  the  bonds,  leaving  the  residue,  viz 
1276,694.72  of  bonds  of  the  City  outstanding,  with  all  their  coupons,  for 
which  the  City  has  not  received  any  consideration  whatever. 

The  Bank,  after  filing  exceptions  which  we  think  untenable,  pleaded 
a  general  denial,  and  admitted  that  it  had  received  as  Fiscal  Agent  the 
bonds  as  charged,  and  averred  that  it  was  its  duty  by  law  to  apply  them 
according  to  the  statement,  prepared  and  verified  by  the  City  officers 
mentioned  in  the  law,  and  tiat  it  did  so  apply  them — that  this  state- 
ment was  furnished  by  those  officers  to  it,  and  that  it  purports  to  be  a 
statement  of  the  indebtedness  of  the  City,  as  required  by  the  Act  of 
February  27  1869,  and  includes  among  that  indebtedness  the  apportion- 
ment for  the  Metropolitan  Police — that  in  addition  to  this  statutory 
direction  for  the  application  of  the  bonds,  the  Ordinance  of  the  City 
Coanuil  reiterated  the  same  direction,  and  in  obedience  to  both  of  these 
mandates,  the  Fiscal  Agent  gave  to  Dubuclet,  the  Treasurer  of  the  State, 
the  bonds  in  question  at  par  and  in  full  payment  of  the  Metropolitan 
Police  apportionment — that  after  the  Bank  had  ceased  to  be  the  Fiscal 
Agent,  it  rendered  its  account  to  the  City,  shewing  the  disposition  of 
the  bonds  made  by  it,  which  account  was  approved,  and  the  residue  of 
the  two  millions  of  bonds  were  delivered  to  its  successor,  and  that  the 
City  has  recognised  its  liability  for  the  $805,000.00  of  bonds  by  funding 
all  or' a  part  of  them  under  the  law,  known  as  the  Premium  Bond  Plan. 
The  Bank,  then  premising  that  the  subsequent  disposition  of  these 
bonds  is  none  of  its  concern,  informs  the  court  and  alleges  that  they 
have  been  disposed  of,  and  did  realize  $537,940.28,  which  was  applied  to 
the  retirement  of  the  Metropolitan  Police  warrants,  and  prays  judg- 
ment against  the  City  for  this  sum.  The  Bank,  in  addition  to  all  this, 
avers  that  after  these  bonds  had  been  thus  applied,  the  Metropolitan 
Police  Board  brought  suit  against  the  plaintiff  to  compel  her  to  pay 
over  to  the  Board  the  amount  of  the  estimate  and  apportionment  for 
that  Pplice,  and  the  City  set  up  in  defence  to  that  action,  under  the 
oath  of  her  chief  executive  officer,  that  payment  of  that  apportionment 
had  been  made  by  the  delivery  by  her  Fiscal  Agent  to  the  State  Treas- 
urer of  $805,000.00  of  these  seven  per  cent,  bonds,  and  that  such  deliv- 
ery was  a  full  payment  and  discharge  of  any  and  all  liability  on  her 
part  for  and  on  account  of  such  apportionment. 

There  can  be  no  doubt  that,  under  the  law  of  February  1869,  the 
City  Comptroller  and  Treasurer  should  not  have  included  the  Metropo- 
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litan  police  apportionment  in  the  estimate  they  were  required  to  malce 
of  the  floating  debt  of  the  City,  and  the  Mayor  and  Finance  Commit- 
tees should  not  have  verified  such  statement  But  they  did  it  All  the 
ofQcers  of  the  City,  whose  statement  or  verification  was  required  by  the 
Act  of  the  legislature,  joined  in  signing  the  papers,  prescribed  with  so 
much  particularity.  The  General  Assembly  doubtless  thought  that  the 
requirement  of  a  concurrence  of  so  many  officers  in  preparing  the  state- 
ment of  the  City's  Indebtedness,  and  of  the  concurrence  of  an  addi- 
tional number  of  different  officers  in  verifying  it,  was  such  a  safeguard 
as  would  under  all  circumstances  protect  the  City  against  either  wrong 
doing,  or  a  misconception  of  the  duty  to  be  performed.  The  Act  ex- 
pressly makes  it  the  duty  of  the  Fiscal  Agent  to  give  out  the  bonds  at 
par  in  payment  of  the  debts  of  the  City  *'  to  the  creditors  mentioned  in 
said  statement,"  and  it  cannot  have  been  contemplated  that  the  FiBcal 
Agent  should  have  the  right— much  less,  that  it  should  be  its  duty— to 
go  behind  a  statement,  the  correctness  of  which  was  supposed  to  be 
insured  by  requiring  it  to  pass  under  the  insp>ection  of  such  a  crowd  of 
officers,  and  to  receive  the  signature  of  each  of  them. 

These  officers  had  included  the  Police  apportionment  in  their  state- 
ment and  verification  in  spite  of  the  prohibition  of  the  Statute,  under 
which  they  were  acting,  and  in  wllfull  contempt  of  its  peremptory  man- 
date. Their  act  was  wilful! ,  because  it  is  apparent  from  their  earefol 
observance  of  other  details  in  the  law  of  February  1869,  that  they  knew 
its  requirements,  and  were  studiously  consulting  it  in  order  to  comply 
with  its  directory  provisions  as  to  the  officers  who  should  make  the 
statement,  and  those  who  should  verify  it,  and  they  complied  with  these, 
and  with  the  command  that  the  bonds  should  be  given  out  only  at  par, 
by  inserting  that  proviso  in  the  Ordinance  of  July  1869.  They  intended 
to  comply  with  those  requirements  which  gave  form  and  appearance  to 
the  authorization  for  paying  out  the  bonds,  the  more  surely  to  accom- 
plish the  illegal  purpose  of  having  them  paid  out  for  a  huge  estimate  of 
Police  expenses,  which  was  not  a  part  of  the  then  existing  floating  debt 
of  the  City.  / 

The  Bank  avers  that  under  that  verified  statement  of  the  City  offi- 
cers, it  hcul  no  option  but  to  pay  bonds  for  the  Police  apportionmoit, 
and  that  it  complied  with  the  legal  mandate  to  pay  them  out  at  par, 
and  triumphantly  points  to  the  receipt  of  the  State  Treasurer,  acknowl- 
edging the  delivery  of  the  bonds  at  par. 

This  last  averment  is  not  sustained  by  the  record.  The  bonds  were 
never  delivered  to  the  Treasurer.  That  officer  pretended  to  have  re- 
ceived them,  and  signed  a  paper  on  July  20, 1869,  formally  acknowledg- 
ing to  have  received  them  from  the  Fiscal  Agent  in  full  payment  of  the 
statement  of  the  Police  assessment,  whereas  in  truth  the  bonds  were  never 
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in  his  poflsession.  Worse  still,  the  bonds  were  not  then  in  the  possession 
of  the  Fiscal  Agent  The  formal  receipt  of  A.  Dubuclet,  signed  as  State 
Treasurer,  professing  to  have  received  from  the  Southern  Bank  this 
large  amount  of  bonds,  which  the  one  did  not  have  and  the  other  there- 
fore could  not  take,  was  but  a  bunglingly  performed  feat  of  legerde- 
main, wherein  an  object  not  in  one  place  is  made  to  appear  to  pass  from 
it  into  another  place,  to  the  great  delight  of  the  audience  of  City  officers 
who  witnessed,  and  with  ready  complaisance  applauded  this  ill-con- 
cealed trick  of  sleight  of  hand. 

While  the  object  and  nature  of  this  paper  transfer  is  abundantly 
shewn,  and  indicates  great  carelessness  on  the  part  of  the  Fiscal  Agent, 
the  record  f^dls  to  establish  its  malafldes.  Holding  then  that  it  could 
Dol  refuse  to  give  out  the  bonds  upon  the  verified  statement  of  the  City 
ofBoers,  this  mode  of  putting  them  under  the  control  of  the  State  Treas- 
urer, although  reprehensible,  is  not  fatal  to  its  defence.  And  this  the 
more,  since  we  find  that  after  it  had  ceased  to  be  the  Fiscal  Agent  of 
the  City,  it  rendered  an  account  of  its  gestion  to  the  plaintiff,  (which 
necessarily  included  the  whole  transaction  relative  to  the  giving  out  of 
these  bonds)  and  that  the  plaintiff  approved  and  ratified  the  defendant's 
act.  Such  ratification  was  clearly  within  the  City's  power  to  make,  since 
she  had  the  power,  through  certain  designated  officers,  to  order  the 
doing  of  the  act  which  was  subsequently  ratified.  We  lay  no  stress  on 
the  fact  that  a  recognition  of  these  Bonds  was  made  by  providing  for 
fonding  them  in  Premium  Bonds.  The  bonds  were  out,  and  the  City 
was  assumed  to  be  liable  for  them.  That  liability  constitutes  the  ground 
for  this  suit  to  recover  their  amount  from  those  who  are  charged  with 
unlawfully  putting  them  out.  And  besides,  after  the  plaintiff  knew  of, 
and  had  ratified  the  manner  of  putting  her  bonds  out,  even  assuming 
that  her  Fiscal  Agent  had  misapplied  them,  and  when  she  in  turn  was 
sued  by  the  Police  Board,  in  order  to  relieve  herself  of  liability  for  the 
apportionment  of  8805,635.00,  she  pleaded  in  defence  that  she  had  paid 
it  by  her  Bonds  for  a  fraction  less  than  that  sum,  and  that  she  was 
forever  acquitted  and  discharged  of  the  debt  It  is  a  judicial  declara- 
tion that  binds  her. 

The  plaintiffs  counsel  seeks  to  draw  a  distinction  between  the  City 
government  then  and  now,  and  would  have  us  disregard  and  ignore  the 
acts  and  declarations  of  its  officers  at  the  period  when  these  things  were 
done.  We  cannot  assume  that  those  acts  were  not  her  will  then.  She 
8peal»  and  acts  only  through  her  accredited  servants,  and  if  she  has 
had  bad  servants,  she  suffers  from  their  maladministration  as  an  indi- 
vidual often  suffers  from  the  unfaithfulness  of  his  agents ;  and  as  an 
mdividual  would  be  bound  by  bis  ratification  of  a  wrongful  act  of  his 
agent,  for  which  responsibility  did  not  attach  when  it  was  done,  so  a 
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oorporation  must  in  like  manner  be  bound  by  its  ratification.  The  pin- 
tiff  condoned  the  malfeasance,  if  there  were  any-^adopted  the  icte(^ 
her  Fiscal  Agent  and  made  them  her  own,  and  screened  herself  troffish 
alleged  liability  to  a  party  professing  to  have  been  iojured,  by  phdsi 
those  acts  as  a  virtuous  discharge  of  her  obligation.  She  is  esU^ 
from  recovering  of  the  Bank  now. 

The  defence  of  Dubudet  is  of  a  wholly  differont  kind.  Hemstk? 
Treasurer  of  the  State,  and  his  acts  relating  to  this  matter  wei? 
official. 

The  Metropolitan  Police  Act -put  in  motion  machinery,  iBgeDJoosh- 
contrived  to  strangle  local  corporate  government  It  substituted  en- 
tralized  autocratic  domination  to  the  exercise  of  corporate  povezstor 
local  regulation.  The  parishes  of  Orleans,  Jefferson,  and  St.  Bemid, 
were  territorially  united  for  the  purposes  of  police  goTenimeitt  a»:  ' 
police  discipline  into  one  district,  and  the  powers  and  duties  ooDBHlig(} 
with,  and  incident  to  that  government  and  discipline,  were  vested  is  & 
board  of  commissioners,  who  were  to  be  appointed  by  theGovcreord 
the  State,  and  who  were  to  appoint  one  of  themselves  to  be  tretgnreraf 
the  Police  District  thus  formed,  which  treasurer  was  to  receive  frontfee 
State  Treasurer  the  moneys  belonging  to  the  Police  Fund.  Seas.  Ad* 
1868,  p.  85.  Thus  the  Treasurer  of  the  State  was  brought  in  connectioi 
with  this  organization. 

The  defence  of  Dubudet  is,  that  the  cause  of  acUon  set  forth  in  tfct 
plaintiff's  petition  arises  ex  delicto,  and  is  barred  by  the  prescriptia^ 
one  year. 

There  is  no  pretence  that  the  action  is  founded  on  aDTCoiiti«< 
between  the  State  Treasurer  and  the  City,  nor  can  there  be,  that  n  » 
founded  on  a  quasi-contract  This  latter  is  the  lawful  and  purely tdIb- 
tary  act  of  one  from  which  there  results  any  obligation  whatever t»» 
third  person.    Civil  Code,  art.  2272  new  no.  2293. 

Pothier  defines  an  offence  to  be  un  fait  par  lequel  une  peiwffie, 
par  vol  ou  malignite,  cause  du  dommage  ou  quelque  tortauneaatP, 
and  a  quasi-offence  to  be  le  fait  par  lequel  une  personne,  sans  mal^ 
mais  par  une  imprudence  qui  n'est  pas  excusable,  cause  quelque terti 
une  autre.  The  characteristic  therefore  of  offence  or  quasj-offatf  » 
that  the  act,  from  which  the  obligation  arises,  is  unlawful  Tbenartei 
distinction  then  between  a  quasi-contract,  and  an  offence  or  quasi-off** 
is,  that  the  act  which  gives  rise  to  a  quasi-contract  is  a  lawful »rtiw 
therefore  is  permitted;  while  the  act  which  gives  rise  to  an  offense C"f 
quasi-offence  is  unlawful,  and  therefore  is  forbidden.  The  ?tB^ 
clearly  draw  the  line  of  distinction  between  contracts  and  delicti;-^ 
maleficio  nascuniur  ohligationeSy  vehiti  exfurlo,  ex  darnno,  esrip^^^ 
ivjuria,  qnce  (ymnia  uniiis  generis  sunt;  nam  hac  re  taritum  cow*w* 
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^t  ipso  mdleflcio,  quum  alioquin  ex  contractu  ohligationes  non  tantum  re 
comsiunt,  sed  etiam  verbis  et  consensu.    Dig.  L.  44  Tit.  7  sec.  4. 

The  distioction  between  damages  ex  delicto  and  ex  contractu  is,  that 
the  latter  ensue  from  the  breach  of  a  special  obligation,  and  the  former 
from  the  violation  of  a  general  duty.  Marcade  says; — Eemarquons 
Men  que  c'est  de  la  violation  d'un  devoir  proprement  dit  qu'il  s'agit, 
d*QD  de  ces  devoirs  generaux  existant  au  profit  de  toutes  personnes,  et 
non  pas  de  la  violation  du  devoir  existant  specialement  de  telle  personne 
determinee  a  telle  autre  determinee,  et  qui  constitue  i'obligation.  Explic, 
du  Code  Napoleon  art.  1382. 

Applying  this  test  to  the  plaintiffs  petition,  it  is  apparent  that  the 
alleged  responsibility  of  the  State  Treasurer  is  for  an  offence  or  quasi- 
offence,  and  that  the  damages  resulting  therefrom  are  necessarily  ex 
delicto^  and  the  action  therefor  is  prescribed  in  one  year.  Civil  Code, 
art  3501  new  no.  3536.  It  must  be  observed  that  Dubuclet  was  to  re- 
ceive only  money — to  be  raised  by  taxation,  says  the  Act — ^and  he  did 
not  receive  money,  but  bonds,  and  his  act  was  therefore  unlawful,  and 
is  an  offence  or  quasi-offence. 

And  the  rule  applies  to  ministerial  officers  as  wull  as  to  individuals. 
This  court  said  in  Semple  v.  Buhler,  6  Mart.  N.  S.  665; — the  law  makes 
no  distinction  in  this  respect  between  public  ministerial  officers  and 
private  individuals,  and  we  ought  not  to  distinguish,  and  werb  we  at 
lil>erty  to  do  so,  it  would  be  difficult  to  find  any  good  reason  for  im- 
posing a  heavier  responsibility  on  a  public  than  a  private  agent.  And 
this  was  reiterated  in  Edwards  v.  Turner,  6  Bob.  382,  Emmerling  v. 
Graham,  14  Annual,  389,  Taylor  v.  Graham,  15  Annual,  418. 

It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury  is 
set  aside,  the  judgment  of  the  lower  court  is  avoided  and  reversed  as  to 
these  two  defendants,  and  that  there  be  now  judgment  in  favor  of  the 
Southern  Bank  against  the  plaintiff  upon  the  demand  set  up  herein,  and 
that  there  be  judgment  in  favor  of  A.  Dubuclet  sustaining  his  plea  of 
prescription,  and  that  these  defendants  recover  of  the  plaintiff  the  costs 
of  appeal. 


On  Application  for  Rehearing. 

MA2fNiNO,  C.  J.  This  case  was  decided  at  the  New  Orleans  Term  in 
May,  and  an  application  for  rehearing  having  been  made,  and  time 
granted  to  July  7th  for  printed  argument  thereon,  aud  the  case  having 
been  brought  here  (Opelousas)  by  consent  for  the  purpose  of  considering 
and  determining  that  application. 

It  is  ordered  that  the  rehearing  of  this  case  is  refused. 


31    568 
51  1561 
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No.  7451. 
Mrs.  Geoboe  Burthe,  Tutrix,  vs.  Arthur  Denis,  Exscctol 

Where  the  intention  of  the  testator,  as  to  the  Quantity  of  interest  deTiscdtodifa- 
ent  leffatees.oan  be  ascertained  with  reasonable  certainty  by  the  terminidew 
of  by  the  testator  in  his  will,  those  terms  will  be  relied  on  for  determiiiiicvta 
the  intention  was.  But  if  those  terms  leave  the  testator's  intentioa  dotWi. 
extrinsic  evidence  may  be  admitted  to  explain  and  Interpret  the  intentioL  bi 
in  case  of  any  remaining  doubt  as  to  the  quantum  of  interest  disposed  o[.tte 
interpretation  will  be  adopted  which  approximates  closest  to  the  order  of  ^ 
tribution  fixed  by  law. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.  1^ 

Edward  Bermudez  for  plaintiff  and  appellant. 

Henrij  Denis,  Henry  Cidapella,  and  Thos.  J".  ^SSpmmcs  for  drfodiB 
and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Mrs.  Felicie  Burthe,  widow  of  Louis  Frederick  Foachff, 
Marquis  de  Circe,  died  in  France,  November  22,  1877,  without  fowd 
heirs,  leaving  an  olographic  will. 

Her  father  had  five  children,  to  wit :  herself  and  four  brotiffl. 
Edmond,  Henry,  Leonce  A.,  and  Victor.  These  four  broth«»&^ 
before  her,  leaving  children  as  follows : 

Edmond,  one  child;  Henry,  two  children;  Leonce,  four  chfldw: 
Victor,  four  children. 

George  Burthe,  one  of  the  children  of  Victor,  died  also  before  tJ» 
testatrix,  leaving  six  minor  children  who,  through  their  mother  as  tttiit 
are  the  plaintiffs  in  this  cause. 

Another  of  the  sons  of  Victor,  to  wit,  Emmanuel,  died  before  w 
testatrix,  leaving  two  children. 

The  contest  before  us  grows  out  of  the  interpretation  of  thefoft** 
ing  clause  in  the  will  of  Mrs.  Foucher,  Marquis  de  Circe: 

"  tPinHtitue  pour  mes  legataires  universela  conjointemeni  te  o»/«« 
de  mes  quatre  freres  de.ced^s,  el  a  leur  d^faut  leiir  descendanitiP^f^ 
tion  egale  dans  chaque  branche" 

"I  institute  for  my  universal  legatees, conjointly, the cbiWren of «y 
four  deceased  brothers,  and  in  their  default  their  de8cendaDtB,byeqoii 
portion  in  each  branch." 

As  we  have  seen,  these  four  deceased  brothers  left  amoDg  t&^ 
eleven  children,  two  of  whom  were  dead  before  the  testatrix. 

The  plaintiffe  contend  that  the  estate  must  be  divided  in  ^ 
equal  portions  corresponding  to  the  number  of  the  four  deceased  ^^* 
ers*  children — that  these  eleven  children  were  the  legatees  to«boin«< 
given,  conjointly,  the  estate  of  the  testatrix.    That  in  default  of  tfJ^ 
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these  legatees,  then  to  their  descendants  "  by  equal  portion  in  each 
branch."  The  defendants  contend  that  the  estate  must  be  divided  into 
jmr  equal  parts,  corresponding  to  the  four  deceased  brothers,  and  that 
one  part,  or  one  fourth,  of  the  estate  must  goto  the  children  or  descend- 
ants of  the  brother  Edmond,  one  part  or  fourth  to  those  of  the  brother 
Henry,  one  part  or  fourth  to  those  of  the  brother  Leonce,  and  one  part 
or  fourth  to  those  of  the  brother  Victor.  So  that  as  Yictor  left  four 
children,  each  of  them  would  receive  only  one  sixteenth,  and  as  George, 
the  father  of  plaintifEs,  was  one  of  Victor's  four  children,  plainUfCs,  as 
representing  Oeorge,  are  entitled  to  1-16  instead  of  1-11,  as  claimed  by 
them.    The  estate  exceeds  half  a  million  of  dollars  in  amount 

It  will  be  seen  that  under  the  theory  of  defendants,  the  will  did  not 
alter  the  legal  order  of  descent,  but  distributed  the  estate  Just  as  the 
law  would  have  done. 

There  are  some  elementary  rules  for  the  interpretation  of  wills 
irhich  should  be  kept  in  mind,  of  which  the  following  are  pertinent  to 
this  case: 

First^It  is  the  intention  of  the  testator  which  should  be  sought, 
and  this  should  be  deduced  primarily,  if  possible,  from  the  will  itself, 
without  resort  to  extrinsic  circumstances. 

Second — "  If,  from  the  terms  made  use  of  by  the  testator,  his  inten- 
tion can  not  be  ascertained,  recourse  must  be  had  to  all  circumstances 
which  may  aid  in  the  discovery  of  his  intention."    B.  C.  G.  1715. 

This  right  of  resorting  to  extrinsic  evidence,  is  not  limited  to  cases 
of  "  ambiguity  or  obscurity  in  the  description  of  the  legatee,"  for  that 
is  provided  for  in  R  C.  C.  1714 ;  nor  to  the  ascertainment  of  '*  what  the 
thing  was,  which  the  testator  intended  to  bequeath,"  for  that  is  pro- 
Tided  for  by  art.  1716  R.  C.  C.  We  see  no  reason  to  doubt  that  the  rule 
of  art.  1715  would  extend  to  the  case  where  there  was  ambiguity  or  ob- 
scurity, as  to  the  quantum  or  portion  of  a  legatee,  as  well  as  to  the  case 
where  there  is  doubt  as  to  sense  in  which  words  are  used  by  the  testa- 
tor. The  article  is  general  and  absolute,  and  makes  no  distinction 
between  latent  and  patent  ambiguities;  but  authorizes  the  court  to  resort 
"to  all  circumstances"  which  may  throw  light  upon  the  matter,  "  when 
from  the  terms  ttsed  by  the  testator  his  intention  can  not  be  ascertained" 

Such  seems,  also,  to  be  the  rule  at  common  law,  where  much  greater 
strictness  has  prevailed  on  this  subject.  Wigram  on  Wills,  proposi- 
tion Y,  p.  155,  thus  states  the  rule  : 

"For  the  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  court  may  inquire  into  every  material  fact  relating 
to  the  person  who  claims  to  be  interested  under  the  will,  and  to  the 
i     property  which  is  claimed  as  the  subject  of  disposition,  and  to  the  cir- 
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cumstaDces  of  the  testator  and  of  bis  family  and  affairs,  for  thepaipf^ 
of  enabliog  the  court  to  identify  the  person  or  thing  intended  bjtk 
testator,  or  to  determine  the  quantity  of  interest  be  has  given  bjUs 
will." 

"  The  legitimate  effect  of  circumstantial  evideDce,  in  caaeernvted 
the  quantity  ofintereHt  given  by  the  will  is  the  point  in  dispute,  iBsa 
perhaps  so  well  defined  as  in  the  cases  which  have  already  been  ctatcd. 
The  proposition,  however,  that  such  evidence  is  admissible  wheie the 
quantity  of  interest  is  the  point  in  dispute,  is  certain." 

"This  proves  in  the  clearest  manner  the  light  of  a  coortafUi, 
where  the  estate  or  quantity  of  interest  disposed  of  by  a  testator  is  k 
dispute,  to  look  out  of  the  will  and  be  guide<l  in  the  conatractioD  of  ii 
by  the  effect  (if  any)  which  the  circumstances  of  the  case  may  bavf 
upon  it." 

Third— Another  important  rule  is,  that  iu  case  of  do ub:,  tbat  inter- 
pretation should  be  preferred  which  will  approximate  closest  to  tk 
legrd  order  of  distribution.  Tiiis  rule  flows  from  the  general  prindffc 
that  the  law  favors  the  distribution  which  it  itself  provides,  and  gii» 
effect  to  the  will  of  man  only  when  that  will  is  clearly  expressed  ti 
fairly  deducible. 

In  Lyon  vs.  Acker,  33  Connect,  p.  229,  the  court  says :  "It » » 
sound  rule  when  a  devise  or  legacy  is  given  to  heirs  or  their  repreftatt- 
tives  for  courts  to  apply  the  general  principles  governing  the  descent  d 
estates,  unless  a  contrary  intention  appears.  The  statute  of  distrJa- 
tion  governs  in  all  cases  where  there  is  no  will ;  and  where  there fe  t«. 
and  the  testator's  intention  is  in  doubt,  the  statute  is  a  safe  guide." 

In  Menton's  appeal,  4  Wright  Pa.  Ill,  the  court  says:  "Wiieaw 
find  a  man  distributing  his  estate  in  whole  or  in  part  among  bis  n^^*^ 
kin,  and  he  leaves  the  proportions  in  which  they  are  to  takeiadocbu 
is  quite  natural  for  us  to  suppose  that  he  had  that  statutory  oicf- 
toraary  form  of  distribution  in  his  mind,  and  to  interpret  his  wU** 
cordincrly." 

In  Clarke  vs.  Lynch,  46  Barbour  73,  the  court  says :  "Inconstrubig 
wills,  the  courts  take  notice  of  the  natural  relations  in  which  the  teett- 
tor  stands  to  tbe  objects  of  his  bounty,  and  the  mode  in  whidi  thel»* 
would  dispose  of  the  estate  in  case  he  had  died  without  indicatiog  i^^ 
purposes;  and  thus  they  will  interpret  the  will  by  tliese  coosidentic* 
and  legal  dispositions,  unless  such  interpretation  should  be  oTercmw 
by  extrinsic  fncrs  clearly  existing  and  obvious  to  the  mind  of  thetesa* 
tor,  or  by  the  explicit  and  unmistakable  terms  of  the  will." 

In  Fissers  appeal,  3  Casey  27.  Pa.  State  55,  the  court  says:  "b 
construing  such  devises  we  can  not  reject  the  legal  and  custooaiT 
principles  governing  the  descent  of  estates ;  and,  accordiog  to  tbes, 
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, distribution  goes  by  classes.  And  this  must  be  presumed  to  be  the- 
intention  of  testators  generally,  unless  the  contrary  appear,  for  all  are- 
sapposed  to  assent  to  the  general  justice  of  the  law  on  this  subject.. 
This  is  only  another  form  of  the  rule  that  jn  doubtful  cases  the  claim  of 
the  heir  shall  have  preference." 

"  Quia  in  dubiis  testator  videtur  se  conforrtiare  cum  legis  dispositione- 
et  ad  earn  se  referre," 

Oar  first  and  primary  duty  therefore  is  to  ascertain  whether  "  from 
the  terms  made  use  of  by  the  testatrix,"  her  intention,  as  to  the  mode* 
of  distribution,  and  the  quantum  of  interest,  can  be  ascertained  with 
reasonable  certainty.  The  real  diflRculty  is  to  determine  to  what  does 
the  words  "  each  branch"  refer  and  qualify  ?  Do  they  refer  to  the 
"children"  or  to  the  "  four  brothers?"  In  other  words,  is  each  child  a 
"branch,"  or  is  each  brother?  It  depends  upon  the  standpoint  taken,, 
aodfrom  which  the  question  is  viewed.  Thus,  viewed  from  the  stand- 
point of  the  common  ancestor,  Dominique  Burthe,  each  brother  would 
be,  in  legal  parlance,  a  "  branch,"  while  in  respect  to  their  descendants, 
each  of  these  brothers  would  be  a  *^root."  So  that,  admitting,  as  con- 
tended by  plaintiffs  counsel,  that  the  term  "  branch"  has  a  fixed  legal 
signification  not  to  be  disregarded,  the  doubt  still  remains,  and  is  not 
relieved,  as  to  whether  the  testatrix  had  in  her  mind  and  viewed  the 
kinsmen  from  the  one  or  the  other  standpoint.  If  she  intended  to  speak 
of  her  brothers  as  branches  of  her  father's  family,  then  defendant's  in- 
terpretation must  prevail.  If  she  intended  to  speak  of  the  children  as 
branches  of  her  brother's  families,  then  plaintiff's  views  are  correct. 
Grammatical  rules  will  perhaps  admit  of  either  construction  being  given. 
Weiucline  to  think  that  the  fact  that  the  testatrix  has  specified  the  num- 
ber of  her  brothers,  instead  of  the  number  of  their  children,  indicates- 
that  it  was  her  intention  to  make  that  number  the  dominant  factor  in 
the  distribution.  This  conclusion  finds  support  in  the  third  rule  above 
stated,  and  is  more  conformed  to  the  legal  order  of  distribution  than 
would  be  the  plaintiff's  theory. 

The  judge  a  quo  held  that  there  was  doubt  and  ambiguity  in  the- 
disposition,  and  he  admitted  extrinsic  evidence  to  assist  in  ascertaining 
the  intentions  of  the  testatrix.  We  are  not  prepared  to  say  that  he 
erred.  Both  interpretations,  that  of  plaintiff's  and  that  of  defendant's, 
when  deduced  from  and  predicated  upon  the  terms  of  the  will  alone,  are 
to  say  the  least  questionable  and  doubtful,  arising  from  ambiguous  ex- 
pressions  in  the  will. 

If  we  resort  to  this  extrinsic  evidence,  there  no  longer  remains  a 
doubt  as  to  the  correctness  of  defendant's  construction. 

That  evidence  consists  largely  of  the  writings  of  the  testatrix,  proven 
to  be  genuine.    She,  during  her  life,  and  not  many  years  before  her 
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death,  divided  out  among  these  "  children  of  her  four  deceawd  bi^ 
ers,"  a  large  amount  of  funds,  proceeding  from  the  sales  of  propstyc 
New  Orleans.    Writing  to  one  of  these  nephews  (her  agoit)  Bke  saTi 
''Mon  intention  est  de  vous  partager  ma  portion'  de  rheritagedesn 
parents,  qui  ne  m'est  plus  necessaire,  et  cela  dee  aujoardliiii,  et  t& 
au  jour  de  ma  mort,  ce  qui  ne  pourrait  pas  tous  manquer.   A  paitirde 
ce  moment  done,  je  tous  abandonne  a  vous,  mes  neveux,  les  fils  d«mei 
quatre  chers  f reres  qui  n'ezistent  plus,  toute  ma  part  dans  la  soeoosfsi 
de  mon  pere  et  de  ma  mere ;  ainsi  }  pour  la  branche  de  Leonoe; }  pocr 
la  branche  de  Victor ;  J  pour  toi  qui  representes  seul  la  braDche  d'Ed- 
mond,  et  J  pour  la  branche  d'Henry.  Ceci  est  bien  pose." 

We  have  here  her  distinct  avowal  that  she  is  doing  this  as  a  net  of 
advance  upon  what  coidd  not  fail  them  when  she  was  dead.  We  ak* 
see  that  the  "  branches"  she  had  in  her  mind  were  her  four  brotbes. 
Other  letters  on  this  subject  refer  to  her  brothers  as  the  brancheL  Sle 
speaks  of  "  the  branch"  in  which  there  are  "  four  members^"  etc— "tro 
members,"  etc. 

Finally,  a  paper,  proven  to  be  in  her  own  handwriting,  was  fooid 
among  her  effects,  and  is  produced,  in  which  she  explains  the  dispoii- 
tions  of  her  will,  and  from  which  it  is  clear  that  she  intended  to  gm 
the  famUy  of  each  of  her  four  brothers  one  fourth  of  her  estate. 

The  judgment  below  so  decreed.  It  is  correct,  and  is  afiBimed ^ 
costs. 


__  No.  7530. 

81  bn 

^  j^  AuaUSTA  A.  BUDDECKE  vs.   C.  T.   BUDDSCKE  SI  AL. 

Where  a  sale  of  property,  in  which  minors  are  interested.  Is  made  under  an  »r^ 
of  court  in  order  to  effect  a  partition,  it  is  n^t  necessary  that  the  fallappraiae- 
ment  of  the  property  should  be  bid. 

In  a  suit  for  the  partition  of  property  of  which  minors,  who  are  al»ente«.«8*^ 
proprietors,  each  of  the  minors  is  properly  represented  in  the  salt  by  a  «f*^ 
adfioc. 

The  court  of  ordinary  jurisdiction,  and  not  the  probate  oonrt,  hasiuriulifitioBi!^' 
suit  for  the  partition  of  property  which  belon^rs  in  part  to  the  major  and  niiff 
heirs  of  a  deceased  wife,  and  in  part  to  the  surviving  husband.  It  isonlr*^ 
the  property  belongs  wholly  to  a  succession,  under  administration,  tint  tk 
probate  court  has  jurisdiction  of  a  suit  for  its  partition. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Uoffff!, 

Henry  C.  Miller  for  plaintiff  and  appellee. 
J,  liicConnell  and  Horace  E.  Upton  for  defendants  and  appdlao^ 
The  opinion  of  the  court  was  delivered  by 
Manning,  C.  J.    The  community  existing  between  Christian  T.  Bad- 
declce  and  his  wife  was  dissolved  in  1876  by  the  death  of  the  lattff. 
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!here  were  eleven  cbildren,  three  of  whom  are  minors.  Mrs.  Buddecke 
)ft  a  will,  which  was  probated  by  the  Second  District  Court  of  Orleans 
1  March  1877,  by  which  she  bequeathed  all  her  interest  in  the  com- 
lunity  property  to  her  children,  subject  to  her  husband's  right  of  usu- 
nict,  changing  the  disposition  of  the  law  only  in  this,  that  she  gave  the 
lisposable  portion  to  some  of  the  children  to  the  exclusion  of  others, 
hi  April  3, 1877,  the  husband  having  applied  to  the  court  to  be  put  in 
K)88e88ion,  as  usufructuary,  of  the  property,  an  order  or  judgment  to 
hat  effect  was  made,  and  he  went  into  possession  thereof. 

The  property  was  real  estate  in  New  Orleans.  Its  partition  was 
lesir^d.  No  inventory  of  it  had  been  taken  in  the  mortuary  proceed- 
Dgs  of  Mrs.  Buddecke,  and  no  account  filed.  There  was  nothing  to  file 
in  account  of,  and  therefore  none  was  needed.  Augusta,  one  of  the 
najor  proprietors,  instituted  this  suit  in  the  Fifth  court  of  Orleans  for 
k  partition  of  the  property  held  in  common  between  her  and  the  defend- 
kots,  who  are  her  father  and  brothers  and  sisters,  and  it  was  ordered. 
The  minors  live  in  Virginia  with  their  father,  upon  whose  affidavit  to 
hat  eflTect,  curators  ad  hoc  were  appointed.  A  special  curator  ad  hoc 
vas  appointed  to  each  of  the  three  minors.  An  inventory  was  taken  of 
he  property,  under  order  of  the  Fifth  court  in  this  case,  under  the  alle- 
^tion  that  none  had  been  taken  within  a  year,  and  it  was  appraised  at 
eleven  thousand  dollars,  and  sold  for  eight  thousand  dollars.  John 
jalder  bought  it,  and  refused  to  comply  with  his  bid.  The  terms  were 
}Qe  fourth  cash,  and  the  residue  in  three  equal  annual  instalments,  and 
iiad  been  fixed  as  to  the  minors'  shares  by  a  family  meeting,  and  the 
major  owners  aprreed  to  the  same  terms  for  their  shares.  A  rule  was 
taken  on  him  to  shew  cause  why  he  should  not  be  compelled  to  comply 
with  his  bid,  and  he  has  answered.  This  answer  presents  the  issues 
now  to  be  decided. 

They  are  1.  That  the  Fifth  court  had  no  jurisdiction  to  decree  a 
Bale  for  partition  of  this  property,  the  same  being  succession  property 
In  which  minors  are  interested  ;  2.  that  the  property  belongs  to  the  suc- 
cession of -Mrs.  Buddecke  to  the  extent  of  one  undivided  half  thereof, 
which  succession  has  been  opened  in  the  Second  court,  and  has  never 
been  settled  and  closed  ;  3.  that  the  minors  have  been  improperly,  and 
illegally  represented  therein ;  4.  there  was  no  legal  appraisement ;  5. 
there  has  been  no  valid  sale,  the  price  bid  being  less  than  the  appraise- 
ment ;  6.  lis  pendens,  in  that  an  action  for  partition  had  been  instituted 
iQ  the  Second  court,  and  was  pending. 

The  suit  in  the  Second  court  had  been  discontinued,  and  the  last 
plea  therefore  falls. 

Whether  the  succession  of  Mrs.  Buddecke  was  closed  or  not  is  of 
no  oonsequence,  and  therefore  we  express  no  opinion  about  it,  for  as- 
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rsuming  that  it  was  still  open,  this  suit  is  not  a  proceeding  in  it,  nor  for 
its  partition,  since  the  succession  owned  but  one  half  of  the  property, 
and  the  partition  is  sought  of  the  whole  of  it. 

The  appraisement  was  made  under  order  of  court  in  the  proceed- 
ings for  partition,  Civil  Code,  arts.  1247—8  new  nos.  1324—5,  and  in  a 
licitation  made  at  the  instance  of  co-proprietors  of  minois  the  full  ap- 
praisement of  property  need  not  be  bid,  as  the  rule  touching  that  re- 
quirement in  the  alienation  of  minors*  property  does  not  apply.  Shaffet 
V.  Jackson,  14  Annual,  154.    Civil  Code  art.  339  new  no.  345. 

The  minors,  being  absentees,  were  properly  represented  by  cura- 
tors ad  hoc,  and  this  was  expressly  declared  to  be  the  proper  course  in 
actions  of  partition  of  successions,  M*Cuyough  v.  Minor,  2  Annual,  466, 
and  is  the  proposition  disputed  by  the  respondent.  It  has  been  later 
held,  when  a  mortgage  was  to  be  enforced,  the  mortgagor  being  dead, 
and  the  exception  was  made  that  the  heirs,  some  of  whom  were  minors, 
had  not  accepted  the  succession  and  the  widow  had  not  renounced,  a 
curator  ad  hoc  was  rightfully  appointed.  Randolph  v.  Chapman,  21 
Annual,  486.  It  is  apparent  the  minor  was  not  an  absentee  in  Malone 
V.  Casey,  25  Annual,  466. 

The  last  five  grounds  of  the  objection  of  the  respondent  in  th6  rule 
are  therefore  untenable.  The  first  and  only  remaining  objection  will-be 
considered  by  itself. 

In  Boutte's  case,  30  Annual,  177,  we  held  the  gecond  court  was  with- 
out jurisdiction  of  that  partition  suit,  because  the  property  to  be 
divided  was  owned  by  two  separate  and  distinct  successions,  each  daim- 
iing  ownership  of  its  part,  not  by  title  derived  from  a  common  ancestor, 
but  from  two  different  sources.  Wc  are  surprised  to  learn  that  decision 
upset  opinions  of  some  of  the  Profession  on  the  matter  of  jurisdiction, 
upon  which  their  practice  had  been  based.  That  decision  but  followed 
the  old  and  beaten  path.  Forty  years  ago,  the  same  rule  was  explicitly 
laid  down  by  this  court  in  a  case,  which  has  been  *  reported'  in  the  legal 
sense  of  that  word,  and  from  the  Reporter's  statement  of  the  facts, and 
the  epitome  of  the  points  raised  on  either  side,  we  know  its  whole  his- 
tory.   Henry  v.  Keays,  12  Louisiana,  214. 

The  plaintiff's  counsel  there  raised  the  identical  question  that  is 
raised  by  the  respondent  here,  and  cited  the  same  paragraph  of  the 
article  of  the  Code  of  Practice  to  support  it  that  is  cited  here.  The 
defendant's  counsel  there  opposed  the  same  reasons  and  the  same 
authorities  upon  which  the  plaintiff  in  this  case  relies.  The  difference 
between  the  cases  is  that  the  present  is  much  stronger  than  that,  and 
if  the  rule  regulating  jurisdiction  was  rightly  applied  in  that  case,  there 
js  much  greater  reason  to  justify  its  application  in  this.  The  court  go 
direct  to  the  mark,  and  in  language,  at  once  perspicuous  and  succinct^ 
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announce  without  qualification  ; — "  The  authority  of  the  district  court 
to  ordain  and  regulate  a  partition  of  property,  held  in  common  by  other 
title  than  hereditary  succession,  at  the  suit  of  a  co- proprietor,  can 
hardly  be  questioned  at  this  time.  It  is  the  ordinary  action  de  commune 
dividendo.*^  This  is  said  where  the  case  was  the  brothers  and  sister 
claimiog  partition  of  the  property  of  a  deceased  sister,  but  one  of  them 
claimed  under  a  donation,  and  the  court  said  ;—**  Admitting  in  ordinary 
cases  that,  where  the  thing  to  he  partitioned  is  one  entire  succession  and 
the  parties  hold  by  the  same  title  as  heirs,  the  authority  of  the  court  of 
Probates  is  conclusive,  yet  in  the  case  now  before  the  court,  such  is  not 
alleged  to  be  the  fact.  As  to  the  fourth  claimed  by  the  plaintiff  under 
the  donation,  although  she  is  a  joint  owner  with  the  defendants,  she  does 
not  claim  as  heir  of  the  deceased,  but  in  virtue  of  the  donation."  Ibid, 
219.     • 

The  respondent  rests  his  case  upon  the  Code  of  Practice,  and  the 
decisions  of  this  court  cited  by  him,  every  one  of  which  we  shall  review. 

Courts  of  probate  have  the  exclusive  power  to  obtain  and  regulate 
ah  partitions  of  successions  in  which  minors  or  absent  persons  are  inter- 
ested, or  even  those  which  are  made  by  authority  of  law  between  per- 
sons of  lawful  age  and  residing  in  the  State,  when  such  persons  cannot 
agree  upon  the  partition  and  mode  of  making  it.    Code  Prac.  art.  924. 

All  partitions  of  succession  propertij  shall  be  made  by  the  court  of 
probata  of  the  place  where  the  succession  is  opened.    Ibid.  art.  1022. 

The  heir,  desirous  of  obtaining  a  partition,  shall  present  his  petition 
to  the  judge  of  probates,  praying  that  his  co-heirs  may  be  cited,  etc. 
Ibid.  art.  1024. 

But  what  is  to  be  done  if  it  is  not  a  succession  that  is  to  be  parti- 
tioned, nor  property  belonging  to  one,  and  where  therefore  the  person 
to  be  cited  is  not  a  co-/ieir  7  Is  Christian  Buddecke  heir  of  his  wife  ? 
Has  he  any  part  or  lot  in  her  succession  ?  Is  the  thing  to  be  divided  her 
succession?  He  owns  one  half  of  the  thing  to  be  divided — not  by  in- 
heritance from  her  or  from  any  one,  but  by  a  distinct,  separate,  and 
independent  title.  A  partition  of  a  succession  is  not  asked  here.  If  it 
be,  why  is  Mr.  Buddecke  cited  ?  He  owns  no  part  of  his  wife's  succes- 
sion. He  is  not  a  co-heir  with  his  children.  What  need  of  making  him 
a  party  to  a  suit  in  which  he  can  have  no  possible  interest  ?  For  if  we 
accept  the  theory  that  the  thing  to  be  divided  is  a  succession,  he  is  an 
outsider  as  to  that,  and  should  not  be  a  party  to  the  suit.  Now  here  is 
the  crucial  test.  If  he  were  not  made  a  party,  the  proceedings  would 
be  defective.  Why  ?  Because  he  is  one  of  the  owners.  Being  owner 
in  his  own  right,  and  not  as  heir  or  by  other  title  derived  from  the  suc- 
cession, is  it  not  incontrovertible  that  the  thing  owned  is  not  a  succes- 
sion ? 
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But  we  are  told  there  is  another  feature  in  these  Aitkla.  Bu- 
titioDs  of  BuocesBloDS  in  which  minors  or  abseiitperiommbiiinki 
must  be  made  by  the  Second  court.    Most  true.    Bat  moaBttlieSnssi 
court  make  partition  of  property,  in  which  minors  or  absent  pends 
are  interested,  that  is  not  a  succession,  and  does  notbeloDgtoasoaca- 
sion  ?    It  is  apparent  above  that  this  property  is  not  a  sttoceaeioo.  b 
it  not  equally  so  that  it  does  not  belong  to  a  succession?  Mr.Boddedi 
bought  it  while  Mrs.  Buddecke  was  alive.    If  he  had  not^  she  mM 
never  have  owned  any  part  of  it.    He  bought  it  then  before  any  &i»» 
sion  was  opened — before  there  was  any  succession— and  he  holdtebj^ 
same  title  now  that  he  did  then.    Is  not  what  he  owns  a  paricCth^ 
thing  to  be  divided  ? 

What  countenance  does  the  respondent's  objections  reonve  fi» 
adjudicated  cases  ?  There  is  not  a  case  since  Henry  r.  Eeays  tbitia- 
pinges  the  rule  there  laid  down,  much  less  overrules  it  He  dia 
Walker  v.  Kimbrough,  23  Annual,  637.  It  cannot  be  supposed  Mi 
the  isolated  expression — "  the  parish  court  had  jurisdiction  to  putm 
property  of  the  community" — disconnected  as  it  is,  it  was  meantttai 
the  partition  of  community  of  all  spouses,  one  being  dead,  is  excliistdj 
within  the  jurisdiction  of  the  parish  court,  and  unless  itmnnstH^ 
is  not  in  conflict  with  our  ruling.  Moreau's  case,  25  Annual, 214, i» 
an  action  by  one  heir  against  his  co-heirs  to  recover  his  interest  iDtk 
succession  of  their  mother — the  mother  of  all  of  them.  Held,tWfe 
must  first  provoke  a  settlement  of  the  succession,  and  then  sae  ^^ 
partition — very  good  doctrine,  but  in  what  particular  applicable  iierei 
not  apparent  The  Buddeckes  were  not  co-heirs— the  fcither  ]id  ^ 
interest  in  the  mother's  succession.  No  settlement  of  that  affecto^^c 
interested  him. 

The  piece  de  resistance  of  the  respondent's  first  of  authoritieB » 
Malone  v.  Casey.  25  Annual,  466,  which  the  brief  informs  us  "foDyn^ 
tains  the  position  assumed  by  appellant"  The  plaintiff,  claiming ^'^ 
an  heir  of  Mary  Casey  deceased,  instituted  in  the  parishcoartana** 
against  her  co-heirs  for  partition  of  the  decedent's  estate.  ThedKffli- 
ants  excepted  to  the  jurisdiction.  The  court  say ;— "So  fiiras«* 
learn  from  a  rather  scant  record,  it  would  appear  that  the  process 
in  this  ease  have  been  irregular.  The  succession  can  onlyb«*»^ 
on  behalf  of  the  minor  with  benefit  of  inventory,  and  it  appears  ^^ 
without  a  tutor.  The  succession  is  without  a  representatire,«fl« 
minor's  interest  therein  is  not  ascertained.  Under  this  state  oiaf* 
we  deem  it  best  to  remand  the  case  for  further  proceedings.  Ilfl^ 
fore  ordered,"  etc.    That  is  all,  and  nothing  more. 

The  last  case  cited  is  Woolf oik's,  30  Annual,  139  where  ve^^^'^ 
when  the  succession  no  longer  existed,  the  parish  or  probate  court 
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not  jarisdictioD  of  the  partition,  a  doctrine  we  propose  to  apply  in  this 
ease,  and  which  we  have  recently  affirmed  in  Freret's  case,  not  yet  re- 
ported. 

We  have  thus  been  at  pains  to  justify  a  ruling  made  by  us  with  de- 
liberation, because  from  the  frequency  with  which  the  question  has  of 
late  been  presented  to  us,  it*  is  apparent  that  our  construction  of  the 
law  runs  counter  to  the  opinions  of  many  lawyers  of  experience  and 
caution.  This  is  the  more  remarkable,  since  it  is  now  demonstrated 
that  we  adhere  to  the  interpretation  of  this  court,  adopted  at  an  early 
day,  and  never  departed  from.  It  is  a  characteristic  of  the  legal  pro- 
fession that  it  still  retains  that  abhorrence  of  "  vain  conceits"  which 
Lord  Coke  was  fond  of  giving  expression  to,  and  prefer  that  their  judges 
shall  walk  in  the  safe  path,  marked  out  by  precedent  and  hedged  on 
either  side  by  authority;  and  we  felicitate  ourselves  that,  in  now  putting 
this  phase  of  the  question  of  jurisdiction  at  rest,  we  are  guided  by  the 
wisdom  and  follow  the  instructions  of  our  early  predecessors. 

It  is  a  characteristic  too  of  legal  questions  that,  chameleon-like, 
they  change  hue  and  colour  as  the  light  falls  upon  them  with  differing 
refractions,  and  it  may  not  be  amiss  to  note,  without  discussing,  the 
fact  that  where  the  husband  dies,  who  is  the  head  of  the  community 
and  who  has  burdened  it  with  obligations,  the  question  of  settlement 
and  partition  of  such  a  community  may  present  a  very  different  state 
of  facts,  which  might  not  be  guided  by  a  rule  such  as  is  manifestly  ap- 
plicable to  the  present  case. 

The  judgment  of  the  lower  court  is  affirmed. 


No.  7406. 
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Govy  Hood  vs.  Henry  Frellsen.  iiJI  J|g 

An  insolvent  who  has  made  a  voluntary  surrender,  and  obtained  a  discharge  under 
the  Bankrupt  Law  of  the  United  States,  is  estopped  from  suin^  to  recover,  or 
settlnflT  up  a  title  to  property,  which  he  alleges  was  his  at  the  time  he  surren- 
dered in  bankruptcy,  but  of  which  he  avers  he  had  made  a  simulated  transfer, 
to  prevent  it  from  passiner  into  the  hands  of  his  assif^nee,  and  thus  protect  it 
from  the  recourse  of  his  creditors.  "  Nemo  allegans  suam  iurpltudinem  est  audi- 
endue." 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

W,  O,  Wyly,  J.  M.  Kennedy,  and  Thos.  J,  Senimes  for  plaintiff  and 
appellee. 

J,  W.  Montgomery  and  H.  G.  Morgan  for  defendant  and  appellant. 
The  opmion  of  the  court  was  delivered  by 

White,  J.    The  arguments,  both  oral  and  written,  in  this  cause  have 
37  31 
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taken  a  wide  range,  but  as  we  have  formed  a  conclusion  from  the  &8 
of  the  papers,  as  explained  by  the  documentary  proof,  we  areooopdled 
to  state  the  facts  and  pleadings  somewhat  at  length  in  order  to  nkfi 
our  conclusion  clear. 

In  April,  1866,  Henry  Frellsen  sued  Oovy  Hood  on  sereo  oota 
drawn  by  him  to  the  order  of  Stevenson  &  Frellsen,  dated  at  rvam 
times  between  the  15th  of  October  and  the  10th  of  January,  18S,il 
bearing  eight  per  cent  interest  from  maturity  until  paid,  amoimtirf,k 
principal,  to  $89,819  45.  Hood  confessed  judgment,  aocompankdvitk 
stay  of  execution,  which  was  accordingly  rendered  (or  a  sumin  priflc^ 
and  interest  aggregating  about  sixty  thousand  dollars.  On  the  23d  d 
July,  1868,  under  fieri  fcunas  issued  in  execution  of  the  jadgment  tiis 
rendered  ;  and  after  due  proceedings  on  the  5th  of  September,  18fi6,tl!i 
sheriff  adjudicated  to  Henry  Frellsen,  the  plaintiff  in  execntioo,  the  fol- 
lowing mentioned  property :  A  tract  known  as  the  "  Home  Place,"  a» 
known  as  the  "  Black  Bayou  Place,''  and  the  undivided  half  of  ssctk 
known  as  the  "  Hood  &  Wilson  tract."  Subsequently,  under  an  ilis 
writ,  other  land  was  acquired  by  the  plaiutifT  in  execution,  the  affiooi 
of  sales  being  duly  credited  on  both  writs.  In  December,  1868,  fioo*: 
was  adjudicated  a  voluntary  bankrupt,  his  schedules  shoving  him  to  bi 
overwhelmingly  insolvent,  and  his  statement  of  assets  coDtaioiDg^ 
mention  of  the  property  above  referred  to  ;  and  in  fact  really  no  a«t» 
of  any  consequence.  On  the  27th  of  January.  1871,  Hood  was  fijaS? 
discharged.  In  May,  1871,  Henry  Frellsen  sold  to  Hood  for  the  am  3( 
^30,155,  payable  in  six  equal  installments,  evidenced  by  notes  beans; 
eight  per  cent  interest  from  date,  the  following  property :  The  Hc'» 
Place  and  a  divided  half  of  the  Hood  &  Wilson  Place,  with  aDotte 
tract  of  land.  The  land  thus  conveyed  being  all  land  which  Frefeffi 
acquired  at  the  execution  sales  already  referred  to.  In  December,  Ift^ 
none  of  the  notes  for  the  purchase  price  having  been  paid,  Frelteeo  took 
executory  process  to  enforce  the  payment  of  those  which  had  matuni 
Whereupon  the  present  controversy  began  by  an  injunction  sued  oat  by 
Hood  on  the  following  grounds,  as  stated  in  the  petition : 

1st.  "  Because  at  the  time  the  aforesaid  six  promissory  DoUspQf' 
port  to  have  been  executed,  the  said  Henry  Frellsen  was  indebtedt^ 
your  petitioner  in  the  sum  of  818,300,  which  amount,  together  with l«pl 
interest  thereon,  ought  to  have  been  credited  by  said  FreUsen  oc  tfe 
first  three  of  said  mortgage  notes  as  they  respectively  fell  doe.  1^ 
said  sum  was  for  two  notes,  each  for  the  sum  of  $6,650,  execated!'? 
Geo.  G.  Wilson  to  tlie  order  of  petitioner,  and  transferred  by  petitioBtf 
to  Stevenson  &  Frellsen,  and  known  as  the  Hood  &  Wilson  notes.''  Tbc* 
petition  continues,  and  says :  "  Wherefore,  petitioner  pleads  the  sii^ 
sum  in  compensation,  and  set-off  of  said  Frellsen 's  claim,  and  aTewtW 
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the  attempt  of  said  Frellsen  to  collect  the  whole  of  said  notes  sued  on  is 
a  gross  fraad,  *  *  *  it  having  been  thoroughly  understood  at  the 
time  petitioner  executed  the  same,  that  a  sufficient  amount  or  number 
of  them  be  surrendered  and  cancelled  to  cover  the  aforesaid  Hood  & 
Wilson  notes." 

2d.  '*  That  for  the  year  1871  petitioner's  Hood  &  Wilson  Place  was 
rented  for  the  use  of  Frellsen  for  the  sum  of  91200,  the  lease  being  in 
the  Dame  of  Frellsen,  which  said  sum  the  said  Frellsen  agreed  also  to 
credit  on  said  notes  sued  on,  *  *  *  which  sum  is  now  pleaded  in 
compensation." 

3d.  That  for  the  year  1868  petitioner's  plantations,  known  as  the 
Black  Bayou  and  Home  plantations,  were  leased  to  one  John  W.  Boice, 
and  that  the  Home  Place  was  also  leased  to  Boice  for  the  years  1869, 
1870  and  1871 ;  that  all  of  said  rents  for  the  said  years,  which  amounted 
in  whole  to  the  sum  of  912,500,  were  agreed  by  said  Frellsen  to  be  cred- 
ited on  said  notes,  and  said  amounts  are  pleaded  in  compensation. 

4th.  That  at  various  times  petitioner  has  sold  a  large  number  of 
town  lots  amounting  to  91200,  which  sum  was  also  passed  to  the  credit 
of  said  Frellsen,  and  which  is  pleaded  in  compensation  of  the  notes  sued 
oa 

After  charging  fraud  on  the  part  of  Frellsen,  the  petition  concluded 
with  a  prayer  for  an  injunction  and  for  its  perpetuation,  that  the  notes 
sued  on  be  cancelled  and  given  up  in  consequence  of  their  extinction  by 
compensation  for  judgment  for  the  overplus  eight  thousand  dollars,  and 
for  damages. 

On  the  28th  November,  1876,  an  amended  petition  was  filed,  reiter- 
ating the  allegations  of  the  original  petition  and  praying  trial  by  jury. 
On  June  11, 1877,  another  supplemental  petition  was  filed,  which,  in  sub- 
stance, averred  as  follows  :  That  the  original  judgment  was  a  consent 
judgment,  and  the  sale  under  it  a  simulation,  intended  only  to  secure 
Frellsen  and  not  to  make  Frellsen  the  owner,  but  simply  to  secure 
FreUsen's  debt,  an  agreement  being  contemporaneously  formed  by  which, 
although  the  paper  title  was  to  be  in  Frellsen,  the  real  ownership  was  to 
remain  in  the  plaintiil ;  that  it  was  understood  that  Frellsen  was  to  lease 
out  the  property  and  credit  the  rents,  as  well  as  those  then  due,  as  also 
those  to  become  due  in  the  future;  that  the  George  G.  Wilson  notes  were 
given  to  Frellsen  for  collection  in  1854,  and  bad  never  been  accounted  for, 
and  the  amount  of  which  he  owes,  as  stated  in  the  original  petition;  that 
at  the  time  of  confessing  judgment  he  was  in  a  feeble  condition  of  mind 
and  body ;  was  unable  to  manage  successfully  his  business  ;  was  entirely 
under  the  influence  of  Edward  Sparrow,  who  was  the  counsel  of  Frellsen, 
who  deceived  and  defrauded  him  in  the  interest  of  Frellsen.  That  at 
the  time  of  the  bankruptcy  proceedings,  which  were  gotten  up  by 
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Edward  Sparrow,  the  a^ent  of  FrellseD,  petitioner  then  bdiered^ 
went  in  his,  petitioDer's,  interest,  but  now  he  discovers  itwi8i]liD» 
aged  and  concocted  in  the  interest  of  Frellsen  for  the  porposecideieA- 
ing  the  other  creditors  of  petitioner,  as  well  as  petitioner  hiiD8dt,o«td 
a  large  amount  of  money,  over  and  above  the  amoant  doe  on  the  judg- 
ment in  favor  of  Frellsen.  That  all  papers  were  signed  by  him  wiiks 
examining  them,  and  because  advised  by  Edward  Sparrow  that  ^ 
"were  all  right"  That  at  the  date  of  the  execution  of  the  sale  sfid&ciiH 
he  was  unaware  that  Frellsen  had  not  credited  him  with  the  piops 
sums.  That  he  signed  the  act  of  sale  and  notes  because  Edmd  S|iiTff 
told  him  to  in  ignorance  of  his  rights ;  that  he  now  discovers  that  M 
sen  and  Sparrow  had  defrauded  him  by  not  accounting  to  himfortiv 
revenues  of  the  property,  as  stated  in  the  original  petition  by  notaweo^ 
ing  for  the  Wilson  notes  and  other  matters,  as  already  aTCrred.  Tb 
prayer  was  identical  with  that  of  the  original  petition.  Two  additkol 
supplemental  petitions  were  afterwards  filed,  neither  of  which  are  o(e* 
ment  to  notice,  as  they  in  no  manner  change  the  issues  made  by  the  k?- 
piemen tal  petition  already  referred  to.  The  plaintiff  answered  by  awr- 
ring  that  Hood  had  received  all  the  credits  he  was  entitled  to,  by  age- 
eral  denial,  and  by  pleading  Hood's  bankruptcy  as  an  estoppA  fae 
dissolution  of  the  injunction  was  prayed  for  with  damages.  The  low 
court  perpetuated  the  injunction,  except  for  a  small  sum.  Wettiukti* 
injunction  should  have  been  dissolved  and  the  demand  of  plaintillB* 
junction  have  been  rejected  in  toio.  What  is  that  demand  wfcenredaerf 
to  its  last  analysis  but  an  averment  on  the  part  of  Hood  thatattheiatt 
of  bis  surrender  in  bankruptcy  he  had  credits  and  rights  in  thehom^i 
Frellsen,  which  it  was  agreed  between  them  should  beaccounudfff, 
not  to  the  assignee,  but  to  Hood,  and  which  were  therefo«** 
surrendered,  and  which,  it  is  complained,  were  not  properly  acconfiiR 
for  to  Hood  after  his  discharge  ?  In  other  words,  a  dishonest  buW 
seeking  to  compel  an  account  of  moneys  which  he  dishonestly  cocceiW 
What  but  an  attempt  to  enforce  judicially  rights  which,  if  ever ciw 
were  so  at  the  date  of  the  bankruptcy,  and  therefore  either  pasedtoi* 
assignee  or  were  prevented  from  not  legally  but  practicaUyps*^  / 
the  fraud,  the  false  swearing—the  crime  of  Hood  himself?  ^^^' 
circumstances  can  the  ear  of  human  justice  be  polluted  byastoiyw 
may  be  a  wrong,  but,  if  so,  necessarily  a  story  of  violation  ol 
and  human  law  by  the  sufferer  ?  Certainly  not  without  a 
from  that  elementary  principle  expressed  in  the  trite  maxinio*"*^^ 
allegans  suam  turpUudinem  est  audiendus,*  which  has  be« ^ '^ 
applied  by  this  court.  6  M.  524  ;  9  M.  352  ;  3  R  818 ;  i  R 219^^*' 
12B.  79;  1  A.  69;  12  A.  249. 

In  fact  it  would  be  shocking  to  every  moral  sense  to  adifii^'*^ 
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moment  that  an  insolvent  debtor  oould  place  hia  property,  his  credits, 
his  rights,  in  the  hands  of  a  third  person,  obtain  the  release  from  his 
debts  by  false  swearing  at  the  time  of  filing  his  schedules,  at  the  time  of 
his  examination,  at  the  time  of  his  discharge  ;  and  then,  after  discharge, 
holding  up  all  these  oaths,  taken  and  taken  again  in  a  solemn,  judicial 
proceeding,  invoke  the  aid  of  a  court  of  justice,  not  in  undoing  the  wrong 
oommitted,  but  in  making  it  more  successful.  It  was  this  view  which 
caused  our  predecessors  to  say,  in  Pardo  vs.  Pardo,  26  A.  366 :  "  In  this 
ease  we  see  no  legal  ground  upon  which  defendant  can  succeed.  He  is 
estopped  from  denying  the  "truth  of  his  oaths  and  judicial  admissions  in 
the  insolvent  proceedings."  We  are  referred  to  Ware  &  Sons  vs.  Morris, 
23  A  665,  as  inculcating  a  contrary  doctrine.  If  it  did,  we  should  con- 
sider it  overruled  by  Pardo  vs.  Pardo.  An  examination,  however,  of 
the  case  of  Ware  vs.  Morris  satisfies  us  that  the  court  did  not  go  to  the 
length  claimed.  The  case  was  decided  by  a  divided  court,  two  dis- 
senting, the  judges  who  concurred  in  the  decree  placing  their  concurrence 
on  grounds  by  them  stated.  True,  one  of  the  opinions  is  as  claimed, 
bnt  we  are  disposed  to  think  that  this  view  was  not  concurred  in  by  a 
majority^  Be  this  however  as  it  may,  if  the  case  conflicted  with  the 
principle  of  nemo  allegans,  as  applied  to  the  matter  before  us,  we  could 
not  adhere  to  it,  but  should  overrule  it,  under  the  teachings  of  the  almost 
father  of  our  jurisprudence,  saying :  "  They  who  come  into  court  with 
unclean  hands  ought  to  be  told  procul  eatote  profani,  the  temple  of  jus- 
tice of  your  country  is  the  house  of  God— it  should  not  be  made  a  den 
of  thieves." 

Nor  can  we  agree  with  counsel  that  because  none  of  the  creditors 
of  Hood  proved  their  debts  in  bankruptcy,  that  a  court  can  hear  the 
story  of  his  infamy  with  better  grace.  Would  such  proof  not  have 
been  made  if  the  rights,  which  he  now  avers  were  his,  had  been  sur- 
rendered ?  The  rule  of  nemo  allegaya  is  the  ofiCsprlng  of  no  individual 
hitereet;  it  is  enforced  in  behalf  of  society  and  morality  in  order  that 
persona  may  be  deterred  from  committing  frauds  by  placing  them  be- 
yond the  pale  of  legal  relief,  in  consequence  of  injury  suffered  by  them 
in  the  accomplishment  of  a  bad  purpose. 

If  Hood  had  the  rights  which  he  claims,  as  to  which  we  express  no 
opinion  whatever,  the  filing  of  his  schedules  in  bankruptcy  without 
mention  of  them,  has  debarred  him  from  enforcing  them.  If  in  fraud 
of  the  law  and  of  creditors  he  allowed  his  assets  to  remain  in  the  hands 
of  the  defendant,  we  cannot  lend  the  aid  of  legal  machinery  to  enforce 
the  rendition  of  a  correct  account  when,  without  Hood's  fraud,  he  could 
ask  no  account  whatever.  We  will  leave  him  where  his  own  acts  have 
placed  him.  We  will  deny  him  those  rights  which  he  has  repeatedly, 
in  the  most  solemn  manner,  under  the  obligations  of  his  oath,  declared 


\*  * 


n 


582  SUPREME  OOUBT  OF  LOUISIANA, 

Hood  T8.  Frellaen. 

he  had  not  We  cannot  hear  him  invoking  the  fraud  of  his  agest.  to 
annul  an  authentic  act,  when  we  cannot  reach  the  alleged  friod  cH  ^ 
claimed  agent,  without  passing  over  the  greater  fraud  of  Hood  luDidL 
Because  of  our  passing  on  the  case  under  the  hypothesis  that  Hood 
could  not  be  heard  to  establish  his  own  turpitude,  we  must  not  bendff- 
stood  as  even  indirectly  indicating  that  the  record  sustaixiBbTprorf 
the  charges  against  the  defendant  in  injunction ;  into  that  invwdgituD 
we  have  not  entered. 

The  judgment  of  the  lower  court  is  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  pronounced  by  the  low 
court,  it  is  ordered  and  adjudged  that  there  be  judgment  in  &Torrf 
Henry  Frellsen  and  against  Govy  Hood,  rejecting  the  demand  of  Mid 
Hood,  and  that  the  Injunction  sued  out  by  said  Hood  be  dissolved,  vitli 
one  thousand  dollars  damages  as  counsel  fees  against  Hood  aad  J. 
Shelby  Irvine,  the  security  in  the  injunction  bond. 

Behearing  refused. 


No.  7192. 
Febd.  M.  Goodrich  vs.  Logan  Hunton. 

A  dieoharflre  in  bankruptcy  is  a  ipood  defenoo.  if  plaaded  and  proved  befon  j«li' 
ment.    It  is  no  ground  on  which  to  annal  a  jad«:ment. 

Where  a  person  is  sued  as  a  resident  of  a  parish  where  the  suit  iBbroasbtiadii 
personally  cited,  a  judflrment  re^rularly  confirmed  on  default  against  bin  «fi 
be  rea  acljudiccUa  aeainst  a  plea  that  he  resided  elsewhere. 

i  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   fiwtt«, 

Oeo,  L.  Bright  for  plaintiff  and  appellant. 

J,  Ad.  Bozier  and  Thos,  Hunton  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  case  was  before  us  in  1877  on  an  appeal  from  aa 
order  of  removal.  Goodrich  having  died  pending  that  appeal,  D.  5. 
Barrow,  as  his  adralDistrator,  was  made  party  by  order  of  this  enmt 
We  reversed  the  order  of  removal  and  remanded  the  cauae  for  forte 
prooeediDgs  and  trial  on  the  merits.  The  trial  resulted  in  a  jttdgnust 
in  the  court  below  against  plaintiff,  who  appeals. 

Goodrich  was  a  member  of  the  firm  of  Goodrich  &  Pflcher  of »» 
Orleans.  In  1866  Hunton,  alleging  that  the  members  of  said  finn  ««« 
both  residents  of  New  Orleans,  sued  them  on  a  note,  dtation  «• 
served  on  Goodrich  in  person,  in  this  city.  Not  answering  witiiin  th« 
legal  delay,  a  judgment  by  default  was  regularly  entered  against  hiia. 
This  default  stood  unconfirmed  until  1874,  when  it  was,  on  proof,  mM 


NEW  OBLEANS.  MAY.  1879.  568 

Goodrich  ts.  Hunton. 

final    Pending  the  salt,  Goodrich  became  a  bankrupt,  and  was  dis- 
charged. 

The  present  suit  is  to  annul  the  judgment  thus  obtained  by  Hunton, 
oa  two  grounds,  to  wit : 

First — ^That  Goodrich  had  been  discharged  in  banicruptcy. 

Second — That  he  was  a  resident  of  Carroll  parish,  and  could  not  be 
sued  in  Orleans. 

First — A  bankrupt's  discharge  is  a  good  defence,  if  pleaded  and 
proved  before  judgment    It  is  no  ground  to  annul  a  judgment  upon. 

Second — Goodrich  was  alleged  to  be  a  resident  of  the  parish  of 
Orleans,  and  was  cited  personally  therein  to  answer.  This  he  neglected 
to  do,  though  he  had  most  ample  time. 

We  adhere  to  the  views  expressed  in  Fhipps  vs.  Snodgrass,  31  An. 
88.  As  a  consequence,  we  hold  that  where  a  person  is  sued  as  a  resi- 
dent of  the  parish  where  the  suit  is  brought,  and  is  personally  served 
with  citfUion  therein,  a  judgment  regularly  confirmed  on  default  against 
him  will  be  res  adjudicata  against  a  plea  that  he  resided  elsewhere. 

Whether  in  such  case  the  exception  of  non-residence,  can  or  can- 
not be  pleaded  after  default  is  entered,  is  a  question  of  no  moment 
here.  It  cannot  be  pleaded  after  final  judgment.  To  so  hold  would 
pat  every  judgment  confirmed  on  default  at  the  mercy  of  men's  memo- 
ries, and  subject  litigants  to  unending  lawsuits,  to  establish  the  validitj^ 
of  judgments  obtained,  and  final  perhaps  years  before,  and  upon  the 
faith  of  which  reposes  the  security  of  titles  of  vast  amounts  of  property. 
We  limit  ourselves  to  the  case  Where  the  non-resident  party  is  sued  as 
a  resident,  and  is  personaUy  cited  as  such,  loithin  the  parish.  For  if  the 
service  be  domiciliary,  as  a  non-resident  could  have  no  domicile  in  such 
parish,  the  judgment  would  be  null  for  want  of  citation. 

Barrow,  as  administrator,  was  made  party  to  the  suit  in,  and  by 
order  of,  this  court.  When  the  case  was  remanded  he  continued  to  be 
a  party  and  no  further  order  to  that  effect  was  necessary. 

The  judgment  is  affirmed  with  costs. 


Dissenting  Opinion. 

Makb,  J.  After  this  cause  was  remanded  to  the  district  court,  on 
the  appeal  from  the  order  of  removal  into  the  circuit  court,  29  An.  372, 
Hunton  answered ;  and  he  stated  in  his  answer  that  Goodrich  was  dead. 
No  other  suggestion  of  the  death  was  made  in  the  district  court.  Bar- 
row, the  administrator,  who  had  been  made  a  party,  in  this  court,  to  the 
appeal  from  the  order  of  removal,  was  one  of  the  attorneys  for  Good* 
rich,  in  this  suit,  from  its  inception.  The  case  proceeded ;  and  final 
jadgment  was  rendered  "  in  favor  of  defendant,  Logan  Hunton,  and 
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against  plaintiff,  Ferdinand  M.  Goodrich,  dissolving  and  settiog  late 
the  injunction,"  etc. 

Barrow's  first  appearance  in  the  district  court,  in  hia  (apadtjK 
administrator,  was  in  the  motion  for  an  appeal  from  the  final  jodgnot, 
and  he  gave  the  requisite  bond  as  appellant.  To  say  the  lewt^rf  it,tiK 
judgpoient  was  irregular ;  and  if  it  is  not  a  mere  nullity,!  think  it  ahoid 
have  been  corrected  in  the  court  of  original  jurisdictioD.  Feibapa,it 
appellee  had  joined  in  the  appeal  and  had  asked  that  the  judgment  be 
amended  in  this  respect,  this  court  might  have  substituted  the  name  d 
Barrow,  the  living  representative,  for  that  of  Goodrich,  who  wasnotoug^ 
amenable  to  human  tribunals.  Until  this  has  bten  done,  in  some  ny, 
I  do  not  think  we  can  deal  with  the  judgment  appealed  fromaa  aoexirt- 
iog  reality. 

By  our  law,  suits  do  not  abate  by  the  death  of  the  parties;  be 
where  the  plaintiff  dies,  until  his  successor  appears  and  becomes  pba- 
tiff  in  his  stead,  there  is  no  suit;  and  no  judgment  can  be  laodflRi 
Barrow  was  a  party  to  the  appeal ;  but  the  only  question  in  that  ett 
was  as  to  the  legality  of  the  order  of  removal;  and  when  the  caiw  w» 
remanded  for  further  proceedings,  he  should  have  been  made  pirty 
plaintiff ;  and  the  record  of  the  district  court  should  have  sliown  ttat 
he  was  a  party  to  all  the  proceedings  subsequent  to  the  death  of  (k^ 
rich. 

This  point  was  not  raised  by  counsel ;  but  we  cannot  Ignore  it:  ca 
can  they  by  act  or  omission  give  effect  and  validity  to  a  judgmentagiw: 
one  no  longer  in  being. 

If  we  could  consider  the  case  on  its  merits,  I  do  not  thiok  tbi 
Fourth  District  Court  of  Orleans  had  jurisdiction  of  the  original  Kk 
of  Hunton  ;  and  I  think  the  judgment  in  that  suit,  in  favor  d  Hosfei 
against  Goodrich,  was  void  for  want  of  jurisdiction. 

The  proof  is  plain  that  Goodrich  lived  in  Carroll  parish  from  iStf 
to  the  time  of  his  death,  in  1876,  except  for  ten  months,  from  NoTenatei 
1872,  to  September,  1873,  when  he  lived  with  his  family  in  a  rented  hoiw 
in  New  Orleans.  He  was  a  member  of  the  Bar  since  1849 ;  and  siooelfli 
marriage,  in  1853,  he  lived  with  his  family,  in  his  own  dwelling,  atUl* 
Providence,  except  for  the  ten  months  just  mentioned.  Before  theftfi 
in  1859,  he  bought  a  house  in  New  Orleans ;  but  he  never  occupied  it  :ii 
was  occupied  by  his  father-in-law  Pilcher.  He  was  a  m^bcroftlie 
commercial  firm  of  Pilcher  &  Goodrich  of  New  Orleans,  which  viitnPy 
ceased  to  exist,  and  went  out  of  business  during  the  war ;  and  in  J# 
1865,  it  was  announced  in  the  Picayune  that  that  firm  bad  bea  dis- 
solved in  June,  1865;  and  that  it  had  been  succeeded  bytbefinncf 
Pilcher  &  Barrow.  According  to  the  views  expressed  by  us  in  Baoiett 
vs.  Collier  White  Lead  Co.,  30  An.  58,  he  was  not  subject  to  thejoris^- 
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tion  of  the  courts  of  Orleans,  at  the  time  the  suit  was  brought  and  cita- 
tion served.  In  AprU,  1866. 

The  general  rule  Is,  that  one  having  a  domicile  In  the  State  must  be 
8Qed  Id  the  court  of  his  domicile.  C.  P.  arts.  89, 162.  To  this  rule  there 
are  exceptions,  none  of  which  are  applicable  to  this  case,  except  that 
laid  down  In  Code  Practice,  art  93 :  "  If  one  be  cited  before  a  judge, 
whose  jurisdiction  does  not  extend  to  the  place  of  his  domicile  or  of  his 
uaual  residence,  but  who  Is  competent  to  decide  the  cause  brought  before 
him,  and  he  plead  to  the  merit.  Instead  of  declining  the  jurisdiction, 
the  judgment  given  shall  be  valid,  except  the  defendant  be  a  minor." 

This  language  is  plain.  It  is  the  voluntary  act  of  the  defendant, 
his  submission  to  the  jurisdiction,  by  pleading  to  the  merit,  and  it  is 
this  alone  which  gives  validity  to  the  judgment  of  a  court  which  would 
otherwise  be  without  jurisdiction  ratione  mater  ice.  As  the  law-maker 
has  chosen  to  make  this  exception,  the  courts  cannot  enlarge  it,  or  give 
to  some  other  act  or  fact  the  effect  which  the  law  has  given  to  the  volun- 
tary appearance  of  defendant,  and  his  plea  to  the  merit. 

It  is  argued  that  art  333,  C.  P.,  attributes  to  the  judgment  by  de- 
fault the  same  effect  as  that  given  to  the  plea  to  the  merit  by  art  93. 
Article  333,  as  originally  adopted,  was :  "  It  is  a  rule  which  governs,  in 
all  cases  of  exceptions,  except  in  such  as  relate  to  the  absolute  incom- 
petency of  the  judge  before  whom  the  suit  is  brought,  that  they  must 
be  pleaded  specially,  in  limine  litis,  before  issue  joined,  otherwise  they 
shall  not  be  admitted." 

Under  the  dominion  of  this  article,  this  court  held  in  Magee  vs. 
Dunbar,  10  La.,  in  1837,  that  "  there  is  a  class  of  exceptions  which  the 
Code  requires  to  be  pleaded  in  limine  liHg,  before  issue  joined,  which  we 
understand  to  be  an  answer  to  the  merits,  and  that  an  issue  is  tacitly 
Joined  by  a  judgment  by  default ;  but  when  that  judgment  is  set  aside 
by  filing  an  answer,  it  is  as  if  it  had  never  existed." 

The  court  had  just  said  :  "  The  filing  of  an  answer  is  a  matter  of 
right;  and  does  not  depend  upon  the  discretion  of  the  court,  nor  does 
the  Code  appear  to  us  to  restrict  the  defendant  in  relation  to  the  excep- 
tions which  he  may  plead  in  such  a  case."  The  case  with  which  the 
court  was  dealing  was  one  in  which  a  default  had  been  taken  ;  and  it 
had  been  set  aside  .on  the  appearance  of  defendant  and  his  filing  an 
answer,  the  beginning  of  which  was  a  dilatory  exception.  The  district 
judge  had  ordered  that  part  of  the  answer  stricken  out,  on  the  ground 
that  issue  had  been  joined  by  the  default;  and  it  was  too  late  to  set  up 
a  dilatory  exception. 

It  will  be  observed  that  by  article  336,  of  the  C.  P.,  "  declinatory 
exceptions  may  be  pleaded  in  the  defendant's  answer,  previous  to  his  an- 
swering to  the  merits;  but,  except  as  relates  to  the  declinatory  exceptions* 
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the  defendant  must  plead  in  his  answer  all  dilatory  or  peraDptv; 
exceptions,"  eta  So  that,  in  the  view  of  the  court,  at  that  tiise,ilai 
the  default  was  set  aside,  the  defendant  might  plead  in  his  aiiBveriQ 
such  exceptions  as  be  could  have  pleaded  if  such  default  had  nerwbea 
taken,  and  the  legislature  was  of  the  same  opinion ;  for,  in  1838,  by  Aa 
No.  53,  section  23,  p.  172,  it  was  enacted  that,  '*  Hereafter  no  dOatoiy  a- 
ceptions  shall  be  allowed  in  any  case,  after  a  judgment  by  defauUlm 
been  taken ;  and,  in  every  case  they  must  be  pleaded  in  Umnel^ixi 
shall  such  exceptions  hereafter  be  adndtted  in  an  answer  in  any  <»&" 

This  section,  in  the  words  quoted  is  now  the  second  pangnphof 
Art.  833 ;  and  the  first  paragraph  is  the  article  as  adopted  origiMllT. 
The  meaning  is  plain.  By  the  first  paragraph  no  exception,  save  aa  to 
absolute  incompetency  shall  be  allowed  after  issue  is  ocfuoSy  joined bf 
answer  filed.  Of  course  this  does  not  include  such  peremptory  a«p- 
tions  founded  in  law,  res  adjndicaia,  prescription,  etc.,  whidi  may  ^ 
pleaded  at  any  stage  of  the  cause  before  final  judgment  Bytheseeoad 
paragraph,  no  dilatory  exception  shall  be  allowed  after  isaae  istaaUif 
joined  by  default. 

It  is  assumed  that  the  plea  of  domicile  is  a  dilatory  exoepUcD,aaii 
that  it  cannot  be  pleaded  after  issue  joined ;  and  the  argument  i8,aa tie 
default  is  a  tacit  joinder  of  issue,  the  court  which  had  not  jariidictioB,lff 
reason  of  the  domicile,  acquires  jurisdiction  by  default,  andmay^iWy 
proceed  to  judgment.  The  answer  is  that  art  333  plainly  mak«tte 
distinction  between  the  voluntary  appearance  and  act  of  dcfendart  ia 
joining  issue  by  his  answer,  and  the  tacit  issue  joined  by  default  Intls 
first  case  all  exceptions,  except  such  as  relate  to  the  absolute  ineoape- 
tency  of  the  judge,  are  cut  off  by  answer  filed  :  in  the  second  »» 
all  DILATORY  exceptions  are  cut  off  by  default  "Dilatory  exceptioasM* 
such  as  do  not  tend  to  defeat  the  action,  but  only  to  retard  itaprop*- 
C.  P.  Art.  332.  "  Declinatory  exceptions  do  not  tend  to  defeat  tk 
demand ;"  but  they  do  tend  to  defeat  the  action :  that  is,  if  they  are  fsn^ 
tained,  the  suit  must  be  dismissed.    Arts.  334,  335. 

There  are  two  kinds  of  declinatory  exceptions,  let:  "  Whenthefl* 
ception  is  taken  to  the  competency  of  the  judge,  pursuant  toth«rtd» 
above  provided."  The  other  is  list  pendens.  The  rules  thus  referred *^ 
*'  provided  above,"  are  those  which  relate  to  the  competency  of  thej'rt*' 
art  86,  et  aeq.  Art  87  prescribes  the  manner  of  ascertaining  whetfetf** 
judge  be  corn  potent,  that  is,  by  considering:  1st  The  objector"* 
amount  in  dispute.  2  J.  The  person  of  the  defendant  3d.  Tbepli'* 
where  the  action  is  to  be  brought. 

Article  80  lays  down  the  general  rule  that  the  defendant  ioast°*^ 
sued  at  the  place  of  his  domicile  or  usual  residence,  and  artWiatli*'^' 
ception  to  that  rule,  considered  with  reference  to  the  ccmpeteDcyofti* 
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Judge.  If  the  defendant  plead  to  the  merit,  the  judge,  competent  with 
respect  to  the  object  or  the  amount  in  dispute,  and  competent  with 
nepect  to  the  place  at  which  the  suit  is  brought,  is  also  competent  with 
raspeot  to  the  person  of  the  defendant,  who,  by  pleading  to  the  merit, 
has  submitted,  voluntarily,  to  a  jurisdiction  from  which  he  would  other- 
wise have  been  exempt. 

From  these  several  articles  the  following  rules  are  cleariy  dedudble : 

1st  After  answer  filed,  all  exceptions,  whether  dilatory  or  declina- 
tory, are  cut  oft    Arts.  93  and  833,  paragraph  1. 

2d.  After  judgment  by  default,  all  dilatory  exceptions  are  cut  off. 
Paragraph  2. 

3d.  The  declinatory  exception  to  the  competency  of  the  judge,  as 
provided  in  arts.  87,  et  seq.,  is  cut  off  only  by  the  actual  joinder  of  issue, 
by  answer  or  plea  to  the  merit.  Of  course  want  of  competency,  ratione 
materias,  may  be  set  up  at  any  time. 

The  consequence  follows,  logically,  and  irresistibly,  that  the  judg- 
ment by  default  does  not  give  jurisdiction  to  the  judge,  incompetent  by 
reason  of  the  domicile  of  the  defendant ;  and  if  he  proceed  to  judgment, 
in  confirmation  of  a  default,  the  defendant  may  attack  that  judgment  for 
noUity  for  want  of  jurisdiction,  and  have  it  declared  void,  on  proper 
prooL 

Jurisdiction,  the  competency  of  judges,  is  the  creature  of  the  law  ; 
and  our  law  has  taken  care  to  define  it  by  precise  rules.  It  exists  only 
where  it  has  been  conferred  by  law.  The  attempt  of  a  judge  to  exercise 
power  and  authority  not  conferred  by  law,  is  usurpation,  and  is  void. 
The  Code  of  Practice  makes  but  a  single  distinction  between  jurisdiction 
ratione  materias,  and  jurisdiction  ratione  personas :  and  that  is :  want  of 
jurisdiction,  of  competency  ratione  materice,  cannot  be  cured  by  the  act 
or  consent  of  the  parties ;  while  want  of  jurisdiction,  of  competency, 
roHone  personce,  may  be  waived  by  the  consent  and  act  of  the  defendant, 
m  the  manner,  and  only  in  the  manner  prescribed  by  law,  that  is,  by  the 
voluntary  appearance  of  the  defendant,  and  his  answer  or  plea  to  the  merit. 
All  judgments  rendered  by  judges  not  competent  in  the  sense  of  arts.  86,  et 
ieq.,  are  void.  The  competency  of  the  judge  ratione  personce  is  as  abso- 
lute as  incompetency  ratione  materice,  except,  that  in  the  manner  author- 
iied  by  and  prescribed  in  art.  93,  the  defendant,  if  he  chooses,  may 
remove  the  incompetency  ratione  personce. 

The  case  of  Phipps  vs.  8nodgra8S,  ante,  p.  88,  is  relied  upon  as 
establishing  a  different  doctrine.  That  case  was  decided  correctly ;  but 
it  differs  widely  from  this. 

Phipps  brought  suit  against  Snodgrass  and  wife,  on  her  note  and 
mortgaga  Service  was  made  on  both  at  their  domicile  in  New  Orleans, 
as  shown  by  the  sheriff's  return  ;  and  in  due  time  judgment  by  default 
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was  taken  against  both.    She  alone  filed  an  exception,  in  these  voidi: 

*'  Now  into  ooart  comes  Mrs.  R  Snodgrass,  and  for  her  eioepliGitC' 
the  plaintiff's  suit  pleads  that  she  resides  out  of  the  Jarisdicdon of  tls 
court,  and  she  prays  that  plaintiff 's  suit  be  dismissed,  and  for  ail  goiail 
relief." 

In  Adl^  vs.  Anty,  1  An.  261,  and  Tillett  vs.  Upton.  12  An.  146,iti» 
held  that  where  default  has  been  taken  against  husband  and  infe,8Ed 
she  appears  alone  and  pleads,  the  default  cannot,  legally,  be  set  aside; aid 
plaintiff  may  disregard  her  plea,  and  have  the  default  conflrmel  Th« 
is  what  was  done  in  this  case.  The  exception  was  never  tried.  Mn. 
Snodgrass  made  an  attempt  to  have  the  case  removed  into  the  U.S.  C 
Court ;  but  her  bond,  like  her  plea,  was  without  the  aid  and  aaeistsxt 
of  her  husband.  The  defendants  appealed  to  this  court.  There  was  do 
proof  on  their  part ;  and  the  question  really  was,  whether  the  debofc 
was  properly  confirmed. 

Her  plea,  beside  her  utter  want  of  capacity  to  appear  in  court  witit- 
out  the  authority  of  her  husband,  B.  C.  C.  art  121,  contained  do  eaoEeat 
exception.  The  truth  of  the  plea,  as  matter  of  fact,  was  disproved,  prim 
facie,  by  the  sheriff  *s  return  of  service  at  the  domicile.  Her  petttictlo: 
removal,  declared  that  she  was  a  citizen  of  the  State  of  Louisuma;  vA 
her  exception  did  not  disclose  her  place  of  residence.  It  was  a  DOt 
nullity  in  form  and  in  substance ;  and  if  her  husband  had  joiDedheria 
the  plea,  the  Judge  could  not  have  allowed  it  to  prevent  the  takiogod 
default,  or  the  confirmation  of  the  default. 

In  Goodrich's  case  the  want  of  competency  of  the  judge  is  plea<W 
and  set  forth  with  minuteness  and  detail  of  dates  and  drcumstaiieeg: 
and  the  proof  of  the  alleged  domicile  is  complete.  No  act,  noplei»M 
consent  on  the  part  of  Goodrich  invested  the  judge  with  jaiiadictmcr 
deprived  Goodrich  of  the  right  to  be  sued  only  before  bis  own  judg* 
and  at  his  domicile.  It  is  the  misfortune  of  Hunton  if  he  resorted  to  i 
tribunal  not  having  jurisdiction ;  but  he  could  have  learned  byinqBii? 
of  Pilcher  &  Barrow,  successors  of  Pilcher  &  Goodrich,  that  the  lattff 
firm  no  longer  existed  ;  and  that  Goodrich  resided  at  his  domicile  in 
Carroll  parish.  He  did  ascertain  the  names  of  the  persons  who  ap- 
posed the  firm  of  Pilcher  &  Goodrich  ;  and  he  set  them  out  in  ioQ  ic 
his  petition.  One  question  more  of  the  person  who  gave  him  the  oacMS 
would  probably  have  given  him  full  information  as  to  the  domicile  of 
each  of  them  respectively.  Hardship  or  inoonvenience  cannot  coatrol 
the  application  of  positive  law  ;  but  the  hardship  in  this  case  is  ooR 
apparent  than  real. 

The  jurisdiction  of  the  courts  should  be  fixed  and  settled ;tB<i 
I  would  yield  my  opinion  to  that  of  my  brethren,  in  this  case,  if  leooW 
do  so  consistently.    My  convictions  are  such  that  I  cannot  assmt  to  dte 
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oonclusioDS  of  the  majority  of  the  court:  and  the  importance  of  the 
queetioDS  constrains  me  to  give  thus  fully  the  reasons  for  my  dissent. 
If  we  can  deal  with  the  case,  I  think  the  judgment  appealed  from  should 
be  reversed  :  that  the  judgment  in  the  original  suit,  in  favor  of  Hunton 
agaiDBt  Qoodrich,  should  be  declared  null  and  void  for  want  of  juris- 
diction, competency  ;  and  that  the  injunction  granted  in  limine  should 
be  reinstated  and  perpetuated. 


No.  6009. 

MbS.   a.  StrVVELL  ET  AL.  V8.   RoBT.  WaTSON. 

Yacant  propertF.  whose  owner  docs  not  reside  in  the  parish  where  it  is  situated- 
may  \m  validly  assessed  as  the  property  of  its  immediately  preoedincr.  but  de- 
oPAsed  owner,  of  whose  succession  it  is  a  part  and  in  whose  name  it  stood  on 
the  public  records. 

The  valid  jud^rmentof  a  court,  rendered  in  a  monition  proceedinfi:.  homoloffatin^r 
a  tax  ^%\tFi  of  property,  has  the  force  of  res  cuHjudicata  and  operates  as  a  complete 
bar  against  minors,  and  all  other  parties  in  interest,  on  account  of  any  illeiiral- 
ity  or  informality  in  the  prooeedinsrs  whether  before  or  after  the  judf^ment,  and 
shall  b  3  conclusive  proof  that  the  sale  was  made  according  to  law. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

Merrick,  Bace  &  Foster  for  plaintiffs  and  appellees. 

J.  Q.  A.  Fellows  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  Plaintiff  Institutes  this  petitory  action  to  recover  certain 
real  estate,  described  in  the  title  upon  which  she  relies  as  "  three  cer- 
tain lots  of  ground  designated  by  the  letters  C,  D  and  E,  in  square  No. 
1,  situated  in  the  town  of  Bloomingdale."  She  prays  in  addition  for  a 
judgment  for  the  rents  and  revenues. 

The  defendant  admits  possession  ;  claims  that  such  possession  has 
continued  since  1861,  he  having  purchased  the  property  in  December  of 
that  year  from  J.  M.  Bach  by  act  before  Edward  Bamett,  notary.  That 
his  vendor  purchased  the  same  on  the  10th  day  of  December,  1851,  at  a 
sale  made  by  the  tax  collector  of  the  parish  of  Jefferson  ;  that  any  de- 
fects in  said  tax  sale  were  cured  by  monition  duly  homologated  on  the 
11th  of  February,  1862,  and  denies  that  the  property  has  produced  rev- 
enue ;  avers  the  payment  by  himself  and  vendor  of  taxes,  and  prays 
"  that  his  right  to  claim  damages  and  the  reimbursement  of  taxes  as 
alleged  be  reserved  him."  By  supplemental  answer,  he  avers  payment 
of  taxes  to  an  amount  exceeding  five  hundred  dollars,  for  which  he 
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prays  judgment  in  reconvention,  in  the  event  of  plaintiff  being  decreed 
to  be  the  owner  of  the  property.  Subsequently,  he  filed  the  plea  of  the 
prescription  of  ten  years.  The  lower  court  decreed  the  plaintiff  to  be 
the  owner  of  the  property,  and  rejected  the  cledm  for  revenues  as  well  as 
the  reconventional  demand;  the  defendant  appealed,  and  the  appellee 
answered  by  a  prayer  for  the  allowance  of  revenues. 

We  will  first  notice  the  question  of  title.  The  facts,  as  disclosed  by 
the  record,  are.  as  follows :  On  the  18th  of  April,  1848,  James  H.  Cole- 
man bought  the  property  in  controversy  at  a  sheriff's  sale.  In  March, 
1849,  James  H.  Coleman  died,  leaving  a  widow  and  minor  child,  then 
about  three  years  of  age.  His  succession  was  opened  in  the  same 
month  and  year  by  the  qualification  of  his  widow  as  natural  tutrix  of 
his  minor  child.  On  the  18th  May,  1849,  the  widow  was  appointed  ad- 
ministratrix; an  inventory  was  taken,  but  the  property  now  claimed  was 
not  included  in  it  On  the  7th  of  April,  1850,  Mrs.  Coleman  died,  and 
W.  H.  Dameron  was  appointed  her  executor,  and  in  June,  1851,  the  same 
person  was  appointed  administrator  of  the  succession  of  James  H.  Cole- 
man,  made  vacant  by  the  death  of  Mrs.  Coleman.  On  the  10th  of 
December,  1851,  the  tax  collector  of  Jefferson  parish  sold  to  J.  M.  Bach 
as  the  property  of  James  H.  Coleman,  "  according  to  tax  roll  of  1850," 
the  property  now  sued  for.  On  the  23d  December,  1861,  Bach  applied 
for  a  monition  as  to  this  sale,  which  was  duly  homologated  on  the  llth 
of  February,  1862.  On  the  27th  December,  1861,  Bach  sold  all  bis  rigbt, 
title,  and  interest  in  and  to  the  property  sued  for  to  Robert  Watson,  the 
present  defendant.  On  the  llth  of  December,  1871,  Agelina  Coleman, 
wife  of  Sewell,  was  recognized  as  the  sole  legal  heir  of  her  deceased 
father  and  mother,  and  as  such  put  in  possession  of  their  estate. 

All  the  foregoing  facts  are  abundantly  established  by  the  documen- 
tary proof  in  the  record,  except  the  proceedings  and  sale  of  the  tax  col- 
lector to  Bach,  which  are  not  in  the  record,  and  do  not  appear  to  have 
been  offered  in  evidence,  as  they  are  not  mentioned  in  the  note  of  evi- 
dence— although  the  briefs  of  both  the  counsel  for  plaintiff  and  defend- 
ant seem  to  consider  that  the  record  of  the  proceedings  which  caused 
the  tax  collector's  sale,  and  a  copy  of  such  sale,  is  in  the  transcript 
Under  this  condition  of  proof  we  have  taken  the  statement  of  the  sale 
by  the  tax  collector  from  the  briefs  of  counsel,  from  the  recitals  con- 
tained in  the  sale  from  Bach  to  Watson,  and  from  the  monition  pro- 
ceedings. 

The  plaintiff  and  appellee  relies  on  the  following  propositions  as  con- 
clusively demonstrating  the  nullity  of  the  tax  assessment  and  sale 
thereunder :  Ist.  That  the  property  was  assessed  in  the  name  of  James 
H.  Coleman  on  the  rolls  of  1850,  while  he  died  in  1849.  2d.  Because  the 
tax  sale  was  made  against  Coleman. 
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We  thlDk  neither  ground  good.  The  property  stood  on  the  public 
reoords  as  that  of  James  H.  Coleman,  and  was  so  assessed.  It  was 
vacant  property,  add  the  owner  did  not  reside  in  the  parish.  The 
assessor  in  listing  the  property  for  taxation  could  have  assessed  it  in 
no  other  way  than  as  it  stood  on  the  records  of  the  country,  unless  It 
be  considered  that  it  was  his  duty  to  be  informed  of  facts  not  public, 
not  to  be  ascertained  from  the  condition  of  the  property  or  from  its 
occupants,  for  it  had  none. 

This  court,  in  City  of  New  Orleans  vs.  Ferguson,  28  A.  240,  held  that 
an  assessment  in  the  name  of  Mrs.  J.  A.  Ferguson,  without  adding  the 
words  "  estate  of,"  made  after  the  death  of  Mrs.  Ferguson,  was  binding; 
and  we  see  no  good  reason  to  depart  from  the  rule  thus  laid  down. 

The  estate  of  Coleman  was  under  administration  in  the  parish  of 
Orleans,  and  the  assessment  in  the  name  of  estate  of  James  H.  Coleman 
would,  even  according  to  the  views  of  appellee,  have  been  binding,  and 
we  think  was  so  in  the  name  of  James  H.  Coleman.  We  of  course  ex- 
press no  opinion  as  to  whether  such  would  be  the  case  as  to  an  assess- 
ment against  a  resident  or  even  against  a  non-resident  of  seated 
property. 

2d.  The  assessment  being  valid,  the  validity  of  the  sale  is  the 
necessary  result.  By  the  third  section  of  the  act  No.  81  of  1845,  session 
acts  of  1845,  p.  39,  the  possession  of  the  rolls,  duly  made  out,  by  the 
taxjBoUector,  operated  as  an  execution  in  his  hands,  and  such  being  the 
case  irregularities  in  execution  of  the  process  have  long  since,  by  effect 
of  the  monition,  passed  beyond  the  reach  of  judicial  examination. 

"  The  judgment  of  the  court  confirming  and  homologating  the  sale 
shall  have  the  force  of  res  judicata,  and  operate  as  a  complete  bar 
against  all  persons,  whether  of  age  or  minors,  whether  present  or  ab- 
sent, who  may  thereafter  claim  the  property  sold  in  consequence  of  an 
illegality  or  informality  in  the  proceedings,  whether  before  or  after 
judgment;  and  the  judgment  of  homologation  shall  in  all  cases  be  con- 
sidered as  full  and  conclusive  proof  that  the  sale  was  duly  made  accord- 
ing to  law  in  virtue  of  a  judgment  or  order  legally  and  regularly 
pronounced  in  the  interest  of  parties  duly  represented."    R.  S.  237C. 

The  judgment  below  is  reversed  ;  and  judgment  be  and  the  same  Is 
hereby  rendered  in  favor  of  the  defendant  and  against  the  plaintiff,  re- 
cognizing defendant,  Bobert  Watson,  as  owner  of  the  property  in  con- 
troversy, with  costs  against  plaintiff  in  both  courts. 
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ill    g§  The  People's  Bank  vs.  Ahelie  Gibod,  Wifk,etc. 

Parol  evidenoe  is  admissible  to  prove  the  interruption  of  prescriplioQ. 

A  revocatory  action  to  annul  a  mortffaffe  made  by  an  insolvent  to  secure  ftpte-exis- 
in£  debt,  on  the  ground  that  the  mortffasre  frave  the  creditor  in  whoHhrari: 
was  made  an  unjust  preference,  is  prescribed  in  one  year  fromUuditefllAi 
mortfiracre. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  JHwitA, 
J. 

E.  JJ.  McCaleb  for  plaintiff  and  appellant 

J.  Ad,  Bozier  and  T.  Gilmore  dt  Sans  for  intervenors,  &ppeUee& 

Bobert  Moil  for  public  administrator. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  revQcatorj  action  brought  by  plaintill^  il§ 
is  joined  by  intervener,  to  have  annulled  and  set  aside  as  fnndilot 
and  simulated,  first,  a  notarial  act  of  mortgage,  executed  by  Josqik 
Girod,  on  14th  June,  1876,  in  favor  of  his  four  daughters,  Gcnsta^ 
Amelie,  Angel,  and  Elodie,  to  secure  to  them  34000  each,  which  be  tlia^ 
in  acl^nowledges  to  owe  them  ;  second,  a  judgment  rendered  la  tiidr 
favor  against  their  father  for  the  amount  of  said  mortgage  debt 

The  debts  hold  by  plaintiff  and  intervenor  against  Girod  arose tica 
his  notes  given  in  December,  1874.  Judgments  were  rendered  in  Ibi 
favor  against  Girod  in  1878.  This  suit  in  revocation  was  broogbu 
1878. 

The  grounds  upon  which  plaintiff's  demands  are  fomided  tfe.i& 
substance,  that  Joseph  Girod  was  not  indebted  to  his  daughters^ is s^ 
forth  in  said  act.  That  if  he  ever  owed  them  anything,  the  debt « 
barred  by  prescription  at  the  date  of  said  mortgage,  which  preseriptt^i 
is  specially  pleaded;  that  Girod  was  at  the  time  and  to  the  knw^^^ 
of  his  daughters,  insolvent;  that  the  judgment  was  by  conMAofe- 
tained  before  the  pretended  debt  was  due,  and  was  but  the  eiwotioaa 
a  conspiracy  to  defraud  the  father's  creditors,  and  conferred  aij* 
preference. 

The  defendants  plead  a  general  denial,  prescription  of  one  year,  tf^ 
aver  the  justness  and  legality  of  their  mortgage  and  judgment 

The  evidence  is  very  voluminous.  It  shows  that  Joseph  Girod* 
his  wife  were  married  in  1829  ;  that  he  received  large  sums  of  w^ 
coming  to  her  from  her  parents  and  grand  parents;  that  she  died  ■ 
1858,  leaving  five  children — ^thefour  daughters  named  and  ason.Did'*'- 
that  the  son  died  in  1863,  without  other  heirs  than  his  father  andi^ 
sisters. 

After  the  death  of  Mrs.  Girod  in  1858,  an  inventory  shof«dci3E 
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muoity  property  to  over  940,000  in  amount.  The  eldest  child,  Con- 
stance,  being  then  of  age,  conveyed  to  her  father  her  share  therein  for 
some  $4400,  of  which  she  in  the  deed  acknowledges  receipt.  The  father 
then  had  all  the  community  property  held  by  the  minors  adjudicated  to 
him,  and  executed  a  special  mortgage  thereon  in  their  favor  to  secure 
(heir  part  of  the  price.  It  is  shown  abundantly  by  oral  and  written 
evideoce  that  the  transfer  by  Constance  to  her  father  was  without  con- 
sideration, and  made  to  enable  him  to  give  the  special  mortgage  to  the 
minors  more  satisfactorily  to  the  court  In  1863  Girod,  by  authentio 
act,  long  before  plaintiffs  rights  arose,  recognized  these  facts  and  ac- 
knowledged his  debt  to  Constance,  and  granted  her  a  special  mortgage 
to  secure  it 

The  evidence  does  not  leave  the  shadow  of  a  doubt  that  on  14th 
Jane,  1876,  when  Girod  executed  the  mortgage  in  question  he  honestly 
owed  his  daughters  every  dollar  of  the  amount  there  acknowledged 
and  even  more.  The  only  questions  are,  was  the  debt  barred  by  pre- 
scription at  that  time,  and  if  so,  was  Girod  insolvent.  An  insolvent 
debtor  can  not  revive  and  resuscitate  a  prescribed  debt  to  the  prejudice 
of  bis  creditors. 

The  weight  of  evidence  goes  to  show  that  at  that  time,  July,  1876, 
his  property  was  assessed  at  abc^iit  $63,000 ;  and  that  two  experienced 
real  estate  brokers  made  an  estimation  of  it  then  at  about  $51,000. 
Their  estimate  was  based  upon  its  value  at  private  sale,  on  the  usual 
terms  of  one-third  or  one-half  cash  and  the  balance  on  time.  His  debts 
outside  of  the  claim  of  his  daughters  did  not  exceed  $32,000.  His  sol- 
vency was  to  say  the  least  doubtful,  and  some  two  years  later,  his  prop- 
erty, sold  at  forced  sale,  proved  largely  insufficient  to  meet  his  debts. 
The  evidence  showing  interruption  of  prescription,  consists  of  the  act 
of  mortgage  in  1858  to  the  minors  and  that  of  1863  to  Constance. 
Under  these  acts  no  notes  were  given,  but  the  debts  were  acknowledged. 
At  various  times,  the  father  sold  different  pieces  of  these  mortgaged 
properties,  and  the  daughters  intervened  in  the  acts,  and  reciting  their 
claims,  relinquished  their  mortgages  upon  the  properties  sold,  reserv- 
ing their  rights  otherwise.  There  is  oral  evidence,  and  written  memo- 
randa of  Girod,  tending  to  show  that  he  repeatedly  acknowledged  his 
liability  to  his  children.  They  were  his  daughters,  living  with  him,  and 
caring  for  him  \n  his  old  age.  He  justly  owed  them  large  amounts.  It 
is  entirely  reasonable  and  natural  that  he  should  have  spoken  to  them 
often  in  acknowledgment  of  their  claims  upon  him.  The  evidence  is 
strengthened  by  the  inherent  probabilities  of  the  case.  Verbal  acknowl- 
edgments may  be  proven  to  interrupt  prescription,  but  evidence  of  oral 
renunciations  of  an  already  acquired  prescription  is  inadmissible.  The 
evidence  satisfied  the  judge  a  quo  that  the  debt  of  Girod  to  his  daugh- 
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ters  was  indisputably  just  and  lioncst,  and  that  it  was  not  barred  by 
prescription  in  July,  1876,  when  the  mortgage  was  given.  We  are  led 
to  the  same  conclusion. 

We  have  seen  that  at  that  time  Girod's  insolvency  was  by  no  means 
notorious — in  fact,  If  we  are  to  credit  experts  in  property  values,  he  was 
solvent.  The  daughters  are  not  shown  to  have  known  the  extent  of  his 
liabilities,  which  were  all  precipitated  upon  by  endorsements  for  otber 
people.  The  evidence  is  that  they  did  not  know,  and  had  not  reason  to 
suppose,  him  insolvent. 

But  be  this  as  it  may,  their  debt  was  a  just  one,  and  the  only 
ground  upon  which  their  mortgage  can  be  attacked,  is  that  it  created  in 
their  favor  an  unjust  preference.  The  action  to  annul  for  this  cause 
must  be  brought  ivithin  one  year  from  the  date  of  the  contract.  C.  C.(old] 
1982.  That  the  plaintiff  and  interveuor  have  not  done,  and  the  plea  of 
prescription  by  defendants  was  rightfully  maintained. 

We  do  not  think  this  a  proper  case  for  damages. 

Judgment  affirmed,  at  costs  of  appellants. 

Mr.  Justice  White,  being  recused,  takes  no  part  in  this  decision. 


31  6M 
49  64o 

31  594l 
62  2701 

8l'  594I 
110  688 


31 

694 

119 

74 

fl20 

276 

No.  6700. 
John  Chaffe  &  Sons  vs.  Ernest  Heynee. 

An  order  of  appeal  on  motion  in  open  court  which  Axes  the  return  day  on  a  day 
this  court  is  not  in  session  is  not  griiuud  for  dismissing  the  appeal.  Such  an 
order,  although  made  in  compliance  with  the  motion  of  appellant's  attorney, 
is  the  act  of  the  court,  and  hence  the  error  of  it  is  not  imputable  to  the  appel- 
lant. 

A  charge  by  a  factor  **  for  advancing"  money,  over  and  above  eight  per  cent  peran- 
num  interest,  can  not,  under  the  general  issue,  be  recovered. 

Where  cotton,  which  had  been  transferred  by  a  planter  in  a  neighboring  State, 
under  the  form  of  conveyance  of  the  common  law  chattel-mortgage,  to  secure 
a  certain  creditor,  Is  afterwards  shipped  by  a  common  carrier /or  the  acvo*viit  ol 
the  creditor,  tho  delivery  of  the  cotton  to  the  carrier,  is  a  transfer  of  the  legal 
title  to  the  creditor,  who  thereby  becomes  in  effect  the  consignor,  and  whose 
rights  of  ownership  of  the  cotton  can  not  be  affected  by  an  attachment  levied 
by  any  other  creditor  of  the  shipper. 

The  action  of  a  consignee  in  accepting  or  refusing  a  consignment  can  not  afiTect 
the  consignor's  title  to  the  goods  consigned. 

Where  two  lots  of  goods  are  consigned  by  one  single  bill  of  lading,  for  account  of 
two  different  persons,  the  consignee  can  not  accept  the  consignment  as  to  one 
lot.  and  refuse  It  as  to  the  other.  If  he  accepts  as  to  one,  he  thereby  accepts  as 
to  both. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Eou^m, 
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Bayne  dt  Renshaw  for  plaintiffs  and  appellees. 

E.  Evariste  Moise  and  Hornor  &  Benedict  for  intervenors  and  de- 
fendants, appellants. 

The  opinion  of  the  court  on  the  motion  to  dismiss  was  deliyered  by 
Manning,  C.  J.  On  the  merits  the  opinion  on  the  original  heariDg  was 
delivered  by  Spencer,  J.,  and  on  the  rehearing  by  White,  J. 

On  motion  to  dismiss. 

Manning,  C.  J.  This  appeal  was  taken  by  motion,  and  is  returnable 
on  first  day  of  November  1877,  instead  of  the  first  Monday  of  Novem- 
ber, which  is  the  opening  day  of  the  term.  The  motion  to  dismiss  is 
based  upon  the  ground  that  no  appeal  can  be  made  returnable  on  the 
first  day  of  November,  the  court  not  being  in  session  then.  The  ruling 
in  Rains  v.  Kemp  is  cited  by  the  appellee  as  conclusive  upon  the  ques- 
tion, it  being  said  there  that  an  order  of  appeal,  returnable  on  a  day  on 
which  the  court  does  not  sit  is  equivalent  to  an  order  allowing  the  ap- 
peal to  be  returned  on  any  day,  or  not  to  be  returned  at  all,  and  may  be 
treated  as  a  nullity.    4  La.  318. 

But  that  case  was  decided  in  1832,  and  the  statute  of  1839  operated 
a  great  and  necessary  change  in  the  mode  or  causes  for  which  appeals 
were  dismissable.  The  rankest  injustice  had  been  so  often  done  by  the 
dismissal  of  appeals  for  all  manner  of  technicalities  and  informalities, 
that  provision  was  then  made,  saving  parties  appellant  from  dismissal 
for  defects  or  irregularities  not  imputable  to  them.  Rev.  Stats.  1870, 
sec.  36. 

It  is  alleged  however  here  that  the  defect  is  imputable  to  the  appel- 
lant, because  the  motion  is  written  by  his  attorney  and  the  day  is  fixed 
therein,  and  the  judge  merely  adopted  the  day  thus  fixed. 

An  order  of  court,  whether  written  by  the  attorney  of  one  of  the 
litigants  or  by  the  clerk,  is  the  act  of  the  judge.  In  the  country  par- 
ishes, the  habit  of  lawyers  is  to  write  the  judgments  for  the  judge  who 
signs  them,  and  such  judgments  thus  signed  are  no  more  the  acts  of 
the  attorney  than  is  an  order  of  appeal,  such  as  that  made  in  this  case, 
and  which  is  written  by  the  attorney,  as  is  the  habit  of  practitioners 
here.  It  was  the  judge  who  made  the  order  of  appeal,  and  who  named 
an  improper  day  for  its  return,  and  the  appellant  cannot  be  prejudiced 
by  his  act. 

It  was  lately  held  that  where  an  application  for  appeal  was  made 
in  writing,  and  the  time  for  its  return  made  by  the  judge  was  the  same 
as  that  asked  by  the  appellants,  the  error  was  their  own  and  they  must 
bear  its  consequences.  Citizens  Bank  v.  Ruty,  26  Annual,  747.  It  would 
seem  that  the  appeal  in  that  case  was  made  by  petition  in  which  the  ap- 
pellant formally  and  expressly  mentioned  the  return  day.    Perhaps  we 
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should  not  have  ruled  as  the  court  then  did,  but  in  the  preeoitiiHSBft 
we  hold  that  the  order  of  appeal  is  the  act  of  the  judge  and  &iMbi 
of  a  return  day  made  by  him  cannot  be  Tisited  upon  the  appdSm 
The  motion  to  dismles  is  denied. 


On  the  Mebits. 

Spengkr,  J.  The  controversy  in  this  case  is  limited  to  the  oik- 
ship  of  the  ninety-five  bales  of  cotton,  shipped  by  Ernest  HejBer,{iQi 
Yaucluse  Landing,  in  Arlcansas,  per  steamer  Pargoud,  to  John  (Mt 
&  Sons,  "  for  account  of  Franic  &  Co." 

The  facts  are  as  follows :  Heyner  was  a  planter  in  AikaDsaai  Bs 
was  indebted  to  Franlc  &  Co.  of  Memphis  in  a  sum  of  $4,629  4S,  evi- 
denced by  two  notes.  On  the  29th  March,  1876,  in  order  to  secoiet^ 
the  amount  of  said  indebtedness,  at  dates  specified,  he  execatediatke 
usual  form  (a  conditional  sale)  a  common  law  chattel  mortgage, ''aHi 
his  interest  of  every  kind  and  nature  whatsoever  in  tlie  crop  of  oDttQ 
"  which  may  be  raised  during  the  present  year,  1876,  on  the  Hejuer  jiw 
in  Chicot  county,  and  also  thirteen  mules  vid  five  wagons  qowoos^ 
plantation,  and  all  the  farming  implements,"  etc.  "Andldofiatfeff 
agree  that,  as  fast  as  the  cotton  *  *  •  is  prepared  for  maketl 
will  ship  the  same  to  a  responsible  factor  in  the  city  of  KewOrta 
(to  be  selected  by  me)  in  my  name,  for  the  account  of  the  said  Task 
&  Co.,  and  that  the  proceeds  arising  from  the  sales  of  said  eottoii  *** 
shall  be  applied  first  to  the  payment  of  any  open  account  or  usaeesnii 
indebtedness  which  they  may  hold  against  me,  and  next  to  iht^j^ 
of  the  indebtedness  herein  secured  according  to  the  matoritj  tliereci 

It  seems  that  during  the  year  1876  Franic  &  Co.  made  foitberi^ 
vances  to  Heyner,  swelling  their  total  debt  to  about  §6500.  HeyDer,8k\ 
during  said  year  obtained  advances  and  supplies  from  Chaffe  &Soig«3 
amount  of  six  or  seven  thousand  dollars,  giving  them  a  lien  « k^ 
crops.  • 

On  11th  February,  1877,  Heyner  shipped,  per  Pax^ud,to  Gai^* 
Co.,  two  lots  of  cotton,  embraced  in  one  bill  of  lading,  as  follows: 

Ninety-five  bales,  marked  "  Heyner,"  for  account  of  Frank  i  C<u 
seventy-six  bales,  marked  "  Heyner,"  for  account  of  shipper. 

The  Pargoud  reached  New  Orleans  about  six  o'clock  in  theffica- 
ing,  and  the  bill  of  landing  was.  delivered  to  Chaffe  &  Sons  bet«5 
eight  and  ten  o'clock  same  day.  About  twelve  or  one  o'clodt  wnt^ 
Chaflfe  &  Sons  notified  the  boat  that  they  would  not  accept  the  tea* 
signment  of  the  ninety-five  bales  shipped  by  Heyner  for  soeoimt* 
Frank  &  Co.  In  the  meantime,  however,  most  of  the  cotton  had  t<« 
hauled  away  to  the  press,  where  Chaffe  &  Sons  stored  their  cotton,^ 


NEW  ORLEANS.  MAY.  1879.  597 

Chaffe  ft  Sods  vs.  Heyner. 

employees  of  tho  press.  It  is  showD,  however,  that  this  was  not  done 
by  the  direction  or  consent  of  GhafTe  &  Sons.  On  the  same  day,  Feb- 
ruary 15,  1877,  Chaffe  &  Sons  brought  this  suit  and  attached  the  ninety- 
fire  bales  of  cotton,  as  the  property  of  Heyner,  to  pay  the  balance  due 
them  on  account. 

Frank  &  Go.  intervened,  and  allege  "  that  they  are  the  owners"  of 
the  said  cotton  attached  by  Chaffe.  "That  they  became  the  owners  of 
said  cotton  in  the  manner  following,  to  wit :  That  Ernest  Heiyner,  de- 
fendant herein,  who  resides  in  Chicot  county,  Arkansas,  being  indebted 
to  your  interveners  in  the  sum  of  $6500,  ♦  *  *  on  the  8th  February, 
1877,  in  further  satisfaction  of  said  Indebtedness,  gave  in  payment  to 
your  interveners  ninety-five  bales  of  said  cotton,  at  Yaucluse  Landing, 
Arkansas,  the  same  being  then  and  there  accepted  by  your  interveners 
throc^h  said  Jacob  Frank,  a  member  of  the  interveners'  firm ;  that 
after  the  acceptance  of  said  cotton  as  aforesaid,  *  *  *  the  ninety-five 
bales  of  said  cotton  were  shipped  by  Ernest  Heyner  from  Yaucluse  to 
said  Chaffe  &  Sons,  and  the  bills  of  lading  *  *  *  were  made  for 
account  of  Frank  &  Co." 

They  further  allege  that  on  arrival  at  New  Orleans  the  cotton  was 
duly  received  by  Chaffe  &  Sons  and  sent  to  the  press  ;  that  by  accept- 
ing said  bill  of  lading  the  said  Chaffe  &  Sons  accepted  it  with  the  con- 
ditions therein  expressed,  to  wit,  that  said  cotton  belonged  to  inter- 
veners, and  was  their  property,  and  to  be  held  subject  to  their  order  by 
said  Chaffe  &  Sons,  and  as  trustees  for  interveners.  They  pray  to  be 
decreed  owners  of  the  cotton,  and  that  the  same  be  held  not  liable  to 
attachment  by  Heyner's  creditors. 

The  answers  are  general  denials.  There  was  judgment  for  plaintiff 
against  defendant  for  83420  14,  with  legal  interest  from  judicial  demand, 
Tiz,  16th  February.  1877,  with  privilege  on  the  property  attached,  and 
rejecting  the  demands  of  interveners.  Defendant  and  interveners  ap- 
peal 

As  between  Chaffe  and  Heyner  the  account  is  fully  proved,  but  we 
find  charges  therein  to  amount  of  $110  49  as  commissions  "for  ad- 
vancing" money,  in  addition  to  eight  per  cent  interest  This  amount 
cannot,  under  the  general  issue,  be  recovered,  and  must  be  deducted 
from  the  balance  decreed  to  be  due,  thereby  reducing  it  to  $3309  65. 

There  is  no  plea  made  by  defendant,  or  even  suggestion  in  argu- 
ment, that  plaintiff  forfeited  all  interests  by  taking  a  written  contract 
for  more  than  eight  per  cent,  and  that  question  need  pot  therefore  be 
discu38ed.  The  only  objection  is  to  the  excess  of  interest  over  five  per 
cent.  The  conclusion  we  have  reached  makes  defendant's  debt  to  plain- 
tiff $3,309  65,  instead  of  $3318  95,  as  conceded  by  defendant's  counsel 
in  his  brieL 
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So  far  as  Frank  &  Co.  are  concerned,  they  are  plalntiffo  by  inter- 
vention. They  allege  themselves  to  be  the  owners  of  the  ninety-fiTe 
bales  of  cotton  in  controversy.  It  is  incumbent  on  them  to  prove  their 
ownership  affirmatively.  Both  parties  claiming  under  Heyner,  his  owner- 
ship originally  of  this  cotton  cannot  be  denied.  Interveners  allege  that 
they  acquired  said  cotton  from  Heyner  by  a  giving  in  payment  on  the 
8th  of  February,  1877.  That  is  their  specific  allegation,  and  we  are  at 
a  loss  to  understand  how  their  counsel  say  "  that  the  cotton  was  not 
claimed  by  them  under  the  dation  en  paiement."  But  we  propose  to 
examine  their  claim  of  ownership,  in  all  its  aspects  as  argued,  and  as 
prosecuted  by  the  evidence  oflfered.    We  propose  to  inquire — 

First — ^What  was  the  effect  of  the  contract  of  mortgage  given  by 
Heyner  to  Frank  &  Co.  on  the  crop  of  1876,  to  be  grown,  and  how  far 
the  courts  of  this  State  will  enforce  such  a  contract  to  the  prejudice  of 
its  own  citizens  ? 

Second — ^Was  there  ever  a  valid  and  complete  sale  or  dation  en 
paiement  of  these  ninety-five  bales  of  cotton  as  against  third  per- 
sons ?* 

Third — Did  the  shipment  of  the  said  cotton  by  and  in  the  name  of 
Heyner  to  Chaffe  &  Sons,  for  account  of  Frank  &  Co.,  vest  the  title  in 
Frank  &  Co.  when  Chaffe  &  Sons  refused  the  consignment  ? 

Fourth — Did  Chaffe  &  Sons  in  fact  accept  the  consignment?  In 
relation  to  this  last  point,  we  may  dispose  of  it  in  a  few  words.  Chaffed 
Sons,  not  only  did  not  accept  the  consignment,  but  with  great  prompti- 
tude refused  it  and  gave  immediate  notice  thereof.  This  they  had  a 
perfect  right  to  do,  and  the  fact  that  they  accepted  the  consignment  of 
the  seventy-six  bale  lot  in  no  wise  compelled  them  to  accept  the  ninety- 
five  bale  lot  shipped  under  different  conditions.  The  two  were  entirely 
separate,  and  they  had  a  right  to  treat  them  as  separate  shipments. 

As  to  the  contract  of  mortgage,  it  is  contended  with  much  earnest- 
ness that  at  common  law  the  effect  of  a  chattel  mortgage,  as  this  was, 
is  to  vest  the  legal  title  in  the  mortgagee,  and  that  therefore  Frank  & 
Co.  must  be  regarded  as  owners  of  the  crop  of  1876,  from  the  date  of 
the  mortgage.  The  terms  of  that  instrument  are  entirely  inconsistent 
with  such  a  proposition.  As  we  have  seen,  the  agreement  was  that 
Heyner  should  ship  the  cotton  in  his  own  name  to  a  factor  of  his  own 
choice  in  New  Orleans,  and  "  that  the  proceeds  arising  from  the  sale" 
were  to  be  applied  to  Frank  &  Co.'s  debt.  It  never  was  intended  by 
that  act  to  make  Frank  &  Co.  the  owners  of  the  cotton,  but  simply  to 
secure  them  its  proceeds  after  Heyner  had  caused  it  to  he  sold  in  this 
State,  Nor  are  we  prepared  to  assent  to  the  proposition  that  this  con- 
tract is  to  be  governed  by  the  laws  of  Arkansas,  even  were  those  laws 
in  evidence,  which  does  not  appear  to  be  the  case.    There  is  no  mention 
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whatever  of  their  introduction  in  the  note  of  evidence,  and  the  fact  of 
the  judge  and  counsel  arguing  about  them,  does  not  change  the  fact 
that  they  were  not  introduced. 

This  was  not  an  executed  but  an  executory  contract,  and  it  was  to 
have  its  execution  in  the  State  of  Louisiana.    In  Beirne  vs.  Patton,  17 
La.  590,  this  court  correctly  announces  that  "  it  is  a  well  settled  rule 
that  where  a  contract  is  either  expressly  or  tacitly  to  be  performed  in 
aoother  place  than  that  where  it  is  made,  its  validity  is  to  be  governed 
by  the  law  of  the  place  of  performance."    Story's  Conflict,  p.  233  ;  2 
Kent's  Com.,  pp.  393,  459.    If  we  apply  the  law  of  Louisiana  to  this  ^ 
chattel  mortgage,  so  far  from  its  being  good  to  vest  title  in  the  mort-    u^  V 
gagee,  it  is  void,  even  as  a  security,  unless  the  movables  be  actually    oJU 
delivered  as  a  pledge. 

But  there  is  another  and  stronger  reason  why  we  cannot  give  effect 
to  this  mortgage  or  conditional  sale,  "  While  we  recognize  the  principle 
that  all  contracts  in  regard  to  personal  property  must  be  regulated  by 
the  lex  loci  of  the  domicile  of  the  owner,  we  hold  that  as  relates  to  the 
rights  and  remedies  of  creditors,  personal  property  has  a  situs  oi;  local- 
ity; and  is  to  be  governed  by  the  law  of  the  country  where  it  is  situated 
when  there  arises  a  conflict  between  the  latter  law  and  the  former.  The 
principle  of  comity  cannot  require  of  us  that  we  should  enforce  on 
property  here,  to  the  prejudice  of  our  citizens,  a  contract  void  under 
our  law.  It  would  be  giving  unjust  advantage  to  foreign  creditors  over 
our  own,  in  direct  violation  of  our  law.  In  relation  to  property  within 
our  jurisdiction,  we  cannot  withheld  from  suitors  their  legal  remedies,  or 
suffer  their  rights  to  be  controlled  or  their  interests  injured  by  acts  of 
their  debtors  abroad,  not  asselited  to  by  them,  and  reprobated  by  our 
laws.  This  would  be  sacrificing  justice  to  courtesy.  2  Mart.  N.  S.  93; 
Story's  Conflict,  p.  203;  2  Kent's  Com.,  p.  461."  These  are  the  views  ex- 
pressed by  this  court  in  Bierne  vs.  Patton,  17  La.  590.  They  have  been 
maintained  and  reiterated  in  many  other  cases  by  this  court,  and  have 
our  entire  approbation.  See  14  An.  845;  3  An.  401;  7  A.  358;  8  N.  S.  442; 
12  A.  815;  18  L.  450.  We  therefore  hold  that  the  said  mortgage  did  not 
make  Frank  &  Co.  owners  of  this  cotton,  so  as  to  defeat  the  right  of 
attachment  here  by  Heyner 's  creditors. 

Second — But  it  is  said  that  there  was  a  sale  or  dation  en  paiement 
of  these  ninety-five  bales  of  cotton  on  the  8th  of  February,  1877,  at 
Heyner's  gin,  in  Chicot  county.  It  is  stated  in  evidence  by  Frank  and 
Heyner  that  on  the  8th  of  February  Frank  went  over  to  Heyner's  gin, 
and  there  Heyner  exhibited  to  him  the  weights  of  the  bales,  and  showed 
the  cotton  to  him;  that  Frank  thereupon  engaged  Heyner  to  boat  the 
cotton  across  Lake  Chicot,  and  haul  it  to  Yaucluse  Landing,  and  there 
ship  it  by  the  Pargoud.    They  both  swear  that  they  considered  this  a 
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sale  and  transfer  to  Frank.  It  is  manifest  that  it  was  no  sale,  do  dt^ 
en  pavement,  even  as  between  the  parties. 

First — Because,  as  we  have  seen,  by  the  terms  of  the  origtoal  at- 
tract, Frank  &  Co.  were  simply  to  receive  the  proceeds  of  the  cottoa. 
which  Heyner  was  to  ship  in  his  own  name,  to  a  factor  of  hu  owrndsc- 
tion  in  New  Orleans. 

Second — Because  there  was  no  price  fixed  or  agreed  \iik)d  foirtk 
cotton.  Frank  himself  swears  that "  the  proceeds  of  the  eottoD  wkm 
sold  were  to  be  applied  as  a  credit  on  said  indebtedness." 

Third — Because  there  was  no  real  or  actual  corporeal  deliTe!nr,&3 
putting  of  the  thing  within  the  power,  control  and  possessloii  of  the 
transferee,  which  is  indispensable  to  a  daiion  en  paiement  of  movies, 
even  as  between  the  parties,  C.  C.  2656,  and  equally  indispensable  Id  & 
sale  thereof,  as  against  creditors  and  bona  fide  purchasers.  G.  C  VISL 

Interveners,  if  there  had  been  an  actual  delivery,  would  have  oi^ 
been  pledgees,  since  no  price  was  agreed  upon.  But  they  are  not  be^cie 
us  in  other  character  than  as  claimants  of  ownership.  They  must  stsl 
or  fall  with  that  pretension.  We  are  satisfied  that  there  was  Boda^ 
done  by  the  parties  on  the  8th  of  February  with  the  intention  of  chain- 
ing or  modifying  the  conditions  of  the  original  contract,  and  that  then 
was  no  sale  or  giving  in  payment  effected. 

Third— The  only  remaining  question  for  us  to  consider  ia,wbeftff 
the  fact  of  Heyner  (the  owner  of  the  cotton)  shipping  it  to  Chaife  k 
Sons,  for  account  of  Frank  &  Co.,  where  Chaffe  &  Sons  refused  thecoa- 
signment,  had  the  effect  of  transferring  the  ownership  to  Franks  Co.? 
This  act  of  Heyner  must  be  interpreted  with  reference  to  the  oripaal 
agreement  between  him  and  Frank  &  Co.    We  have  seen  that  HejK 
was  to  ship  in  his  own  name,  to  his  own  factor,  and  that  (ke  prtxak 
of  the  sale  were  to  go  to  Frank  &  Co.,  as  a  payment  on  their  daiw 
against  Heyner.    Now  a  good^test  of  the  question  of  own«8hip  b  to 
enquire  on  whom  the  loss  would  fall  in  case  of  destruction  of  thethiag. 
Ees  perit  domino.    Had  this  cotton  been  lost  in  transiJtu,  whowodd 
have  borne  it— Heyner  or  Frank  &  Co.  ?    By  what  process  of  reasaflBl 
would  Heyner  have  put  its  loss  on  Frank  &  Co.?   They  would hatesBd 
to  him,  by  our  contract  you  were  to  ship  this  cotton  to  NewOrieaBsii 
your  own  name  to  your  own  merchant,  and  therefore  at  your  own  lia. 
It  was  the  proceeds  of  the  sale  that  we  were  to  get,  and  you  cannot  PR* 
tend  that  we  ever  bought  it  of  you;  because  by  the  laws  of  L)«feiii». 
and  in  the  nature  of  things,  there  can  be  no  sale  without  a  price.  Kat 
we  never  agreed  upon  any  price.    We  told  you  to  send  your  cotton  to 
New  Orleans,  sell  it  and  give  us  the  proceeds.    The  most  that  mbI)* 
made  of  such  an  agreement  is  that  Heyner  shipped  his  cotton  toClii& 
with  instructions  in  the  bill  of  lading  to  pay  the  proceeds  whec  sold  to 
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Frank  &  Ck).  This  did  not  make  Frank  &  Go.  owners  of  the  cotton,  and 
its  destruction  in  trarmiu  would  have  been  Heyner's  loss.  Undoubtedly, 
had  Chaffe  &  Sons  accepted  the  consignment,  they  would  have  been 
bound  to  pay  the  proceeds  to  Frank  &  Co.,  not  because  Frank  &  Co. 
were  owners  of  the  cotton,  but  because  Chaffe  &  Sons  had  agreed  to  do 
80.  They  would  have  occupied  yery  much  the  position  of  a  person  into 
whose  hands  a  thing  is  given  in  pledge  to  be  sold  to  secure  and  pay  a 
debt  due  to  another.  Thus  if  A  put  a  thing  in  the  hands  of  B  as  a 
pledge,  with  power  of  sale,  to  secure  a  debt  to  C,  A's  creditors  could 
not  attach  it  to  the  prejudice  of  C.  But  this  does  not  make  C  the  owner 
of  the  thing  or  put  it  at  his  risk.  For  if  it  did,  then  C  would  have  right 
to  all  it  brought  by  sale,  however  much  it  exceeded  the  debt  due  to  him. 

In  this,  case  before  us,  suppose  Heyner's  shipment  for  account  of 
Frank  had  been  five  hundred  bales  instead  of  ninety-five— far  more 
than  enough  to  pay  Frank  &  Co.  their  $6500— and  suppose  even  that 
Chaffe  &  Sons  had  accepted  the  consignment,  would  any  court  refuse 
to  maintain  an  attachment  of  the  cotton  by  Heyner's  creditors,  subject 
of  course  to  the  payment  of  Frank's  debt  by  preference  ?  Surely  not. 
And  it  is  only  in  this  sense,  and  with  this  limitation,  that  must  be 
understood,  we  think,  the  case  of  Grove  vs.  Brien,  8  How.  438.  If  A 
consign  goods  to  B,  "  for  the  use  of  C,"  and  B  accept  the  consignment, 
to  the  extent  of  C's  interest,  whatever  it  may  be,  he  could  invoke  B's 
possession  as  his  own,  and  would  be  protected  to  that  extent  as  a  quasi 
owner  or  pledgee,  but  no  further.  The  predent  case  differs  from  that  of 
Grove  vs.  Brien  in  this  important  particular,  that  here  the  consignee 
refused  the  consignment,  and  never  had  a  possession  under  the  bill  of 
lading  which  Frank  &  Co.  could  plead  as  a  quasi  possession  of  their 
own. 

In  the  case  of  Wilson  vs.  Smith,  12  La.  375,  Martin,  J.,  as  the  organ 
of  the  court,  it  was  held  that  where  cotton  was  consigned  to  a  factor  to 
pay  an  ordinary  debt  due  him  by  the  consignor,  the  latter  remained 
owner  of  the  cotton,  and  that  it  was  liable  to  attachment  by  his  other 
creditors  before  delivery ;  and  that  in  such  case  the  possession  of  the 
master  of  the  vessel  was  that  of  the  consignor.  This  doctrine  has  been 
modified  by  subsequent  legislation,  so  far  as  it  relates  to  a  consignee 
who  is  a  creditor  of  the  consignor  by  advance  on  the  consignment  or 
otherwise.  But  we  apprehend  that  where  the  relation  of  debtor  and 
creditor  does  not  exist,  or  where  the  consignee  refuses  the  consignment, 
that  the  doctrine  is  still  correct  that  the  possession  of  the  master  is  that 
of  the  consignor.  We  are  satisfied  that  in  this  case  neither  the  legal  or 
actual  possession  of  the  cotton  nor  the  ownership  thereof  was  ever 
vested  in  Frank  &  Co.,  and  as  their  claims  rest  entirely  upon  their 
ownership  they  were  properly  rejected  by  the  court  a  qua. 
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It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from,  in  so  far  as  it  rejects  the  demands  of  interveners,  be 
affirmed  at  their  costs.  That  the  judgment  of  John  Chaffe  &  Sons 
against  defendant  Heyner  be  amended  by  reducing  the  amount  thereof 
to  the  sum  of  $3309  65 ;  and  that  in  all  other  respects  it  be  affirmed ; 
the  costs  of  this  appeal  as  to  defendant  to  be  paid  by  plainti£D9,  and  as 
to  interveners  by  interveners. 


DisiENTiNG  Opinion. 

Marr,  J.  After  the  most  careful  consideration,  I  am  unable  to  con- 
cur in  the  opinion  of  the  majority  of  the  court.  The  questions  involved 
are  of  frequent  occurrence ;  and  they  seriously  affect  the  rights  of  the 
citizens  of  our  own  State,  and  of  other  States,  who  are  pecuniarly  inter- 
ested in  property  which  is  sent  to  this  market  for  sale  or  for  other  pur- 
poses. I  am  constrained,  therefore,  to  state,  at  some  length,  the  reasons 
for  my  dissent. 

On  the  29th  of  March,  1876,  Ernest  Heyner,  a  planter,  residing  ift 
Chicot  county,  Arkansas,  executed,  in  favor  of  Frank  &  Co.,  merchanta, 
doing  business  at  Sunnyside,  in  the  same  county,  a  mortgage  on  the 
crop  of  cotton  to  be  grown,  in  the  year  1876,  on  the  plantation  cultivated 
by  him,  and  on  certain  mules  and  other  personal  property  on  the  place, 
to  secure  wl^at  might  be  due  to  Frank  &  Co.  on  open  account  for  ad- 
vances and  supplies  and  two  promissory  notes,  bearing  ten  per  cent 
interest  from  maturity,  one  for  92129  46,  which  bad  matured  1st  of  De^ 
cember,  1875,  and  was  extended  to  27th  November,  1876,  the  other  for 
$2500,  to  become  due  29th  November,  1876,  touching  which  last  men- 
tioned note  it  was  stipulated  that  if  Heyner  should  not  be  able  to  pay  it 
in  full  at  maturity,  on  paying  half  the  residue  should  be  extended  for 
one  year:  and  it  was  further  stipulated  that  Heyner  should  ship  tbe 
cotton  for  account  of  Frank  &  Co.  to  a  responsible  factor  at  New  Or- 
leans, to  be  selected  by  him.  This  mortgage  was  acknowledged  by 
Heyner  and  filed  for  record  on  the  day  of  its  date ;  and  it  was  recorded 
in  the  proper  office  in  Chicot  county. 

On  the  10th  of  July,  1876,  Heyner  exeoqted  an  instrument  in  writing 
which  was  also  acknowledged  by  him,  filed  for  record,  and  recorded  on 
the  day  of  its  date  in  the  same  office,  granting  a  lien  and  privilege  in 
favor  of  Chaffe  &  Sons,  factors  and  commission  merchants  of  New  Or- 
leans, on  the  entire  crop  of  every  kind,  grown  on  the  same  plantation, 
during  the  year  1876,  to  secure  advances  and  supplies  for  that  year, 
estimated  not  to  exceed  $2000 :  and  he  obligated  himself  to  ship  to 
Chafife  &  Sons  from  time  to  time  as  it  might  be  ready  for  market,  "all 
of  the  cotton  I  control  of  the  crop  of  1876,"  and  to  allow  two  and  a  half 
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per  cent  commission  on  all  sales,  purohases,  advances,  acceptances  and 
endorsements,  and  interest  at  eight  per  cent  per  annum. 

In  November,  Heyner  delivered  to  Frank  &  Co.,  in  their  store  yard, 
at  Sunnyside,  fifteen  bales  of  the  cotton  grown  on  the  plantation, 
which  he  requested  them  to  keep  until  he  should  have  more  cotton 
ready  for  shipment:  and  on  the  8th  of  February  he  delivered  to  Jacob 
Frank,  of  the  firm  of  Frank  &  Co.,  at  the  gin  house,  on  the  plantation, 
ninety-five  bales.  The  road  to  Sunnyside  was  then  bad  :  and  Frank  re- 
qaested  Heyner  to  have  these  ninety -five  bales  **  boated  "  across  the 
lake  on  which  the  plantation  is  situated,  to  Yauduse,  a  river  landing  in 
the  same  county.  Heyner  agreed  to  do  this  ;  and  part  of  the  cotton  was 
put  on  the  boats  that  day,  while  Frank  was  present,  to  be  taken  to  Yau- 
cluse.  Heyner  told  Frank  that  he  had  cotton  to  ship  for  his  own  ac- 
count; and  that  he  would  ship  the  ninety-five  bales  for  account  of 
Frank  &  Co.  at  the  same  time.  He  also  told  Frank  that  he  wished  the 
whole  to  be  consigned  to  ChafiTe  &  Sons,  in  order  that  they  might  have 
the  benefit  of  the  commissions  ;  and  Frank  agreed  to  this. 

The  fifteen  bales  were  weighed  by  Starling,  and  were  designated  by 
the  numbers  one  to  fifteen  ;  and  the  ninety-five  bales  were  weighed  by 
Heyner,  and  the  weights  exhibited  to  and  accepted  by  Frank.  They 
were  designated  by  the  numbers  sixteen  to  one  hundred  and  ten.^ 

On  the  11th  of  February,  Heyner  shipped  on  the  steamer  Pargoud 
at  Yaucluse,  under  one  bill  of  lading,  consigned  to  Chaffe  &  Sons,  the 
ninety-five  bales,  16  to  110,  expressed  in  the  bill  of  lading  to  be  for  ac- 
count of  Frank  &  Co.,  and  seventy-six  bales,  111  to  186,  expressed  in  the 
biU  of  lading  to  be  for  account  of  the  shipper,  Heyner.  A  clerk  of 
Frank  &  Co.  testifies  that  he  went  on  board  the  boat,  knowing  of  this 
shipment,  and  took  a  copy  of  the  bill  of  lading :  and  on  the  same  day 
Frank  &  Co.  shipped  at  Sunnyside,  on  the  same  boat,  the  fifteen  bales, 
one  to  fifteen,  for  their  own  account,  consigned  to  Chaffe  &  Sons. 

The  Pargoud  arrived  at  New  Orleans  at  an  early  hour  in  the  morn- 
ing of  the  15th  February  ;  and  the  bills  of  lading  were  probably  deliv- 
ered to  Chai3fe  &  Sons  from  eight  to  ten  o'clock.  Durlrg  the  morning  a 
bill  was  presented  for  something  over  $3000,  drawn  by  Frank  &  Co.  on 
Chaffe  &  Sons  against  the  110  bales.  It  does  not  appear  distinctly 
whether  the  attention  of  Chaffe  &  Sons  had  been  specially  called  to  the 
bills  of  lading  before  they  had  knowledge  of  this  bill;  nor  Is  it  material 
to  inquire.  They  took  legal  advice,  and  refused  to  honor  the  bill ;  and 
they  gave  notice  to  the  boat,  between  twelve  and  two  o'clock,  that  they 
would  receive  and  pay  freight  and  charges  only  on  the  seventy-six  balea 
shipped  by  Heyner  for  his  own  account.  They  also  gave  notice  at  the 
press  that  the  110  bales  were  not  to  be  received  and  stored  for  their 
account,  but  for  account  of  the  boat,  or  whom  it  might  concern. 
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In  the  meantime,  before  he  knew  that  there  was  any  trouble  aboa^ 
the  ootton,  the  press  drayman  had  hauled  ofF  the  greater  part  of  it  to 
the  press  at  which  cottons  consigned  to  Chaffe  &  Sons  were  stored. 
Chaffe  &  Sons  immediately  brought  suit  against  Heyner  to  recover  the 
amount  due  them  for  advances,  some  97000,  to  be  credited  with  the  pro- 
ceeds  of  the  seventy-six  bales  when  sold;  and  they  attached  the  110  bales 
as  the  property  of  Heyner  as  soon  as  the  last  of  the  lot  reached  the 
press. 

Heyner  answered  by  general  denial ;  and  Frank  &  Co.  intervened, 
claiming  to  be  the  owners  of  the  110  bales ;  and  they  alleged  that  Chaffe 
•&  Sons  had  accepted  the  consignments,  and  could  not  attach.  The 
fifteen  bales  shipped  at  Sunnyside  were  subsequently  released  by  Chaffe 
&  Sons;  and  as  between  themselves  and  Frank  &  Co.  the  controversy 
is  limited  to  the  ninety-five  bales  shipped  at  Yaucluse.  The  issues 
between  Chaffe  &  Sons  and  Heyner  will  be  first  considered. 

Heyner's  gin  house  was  destroyed  by  fire  ;  and  this  caused  some 
delay  in  getting  his  crop  ready  for  market.  He  owed  Frank  &  Co.  some 
46500,  of  which  $5200  were  due,  the  residue  having  been  extended. 
His  crop  was  short;  and  the  186  bales  shipped  on  the  11th  of  Febniaiy, 
eoon  after  he  had  finished  ginning  and  baling,  constituted  the  whola 

Chf  ffe  &  Sons  sold  the  seventy-six  bales,  and  carried  the  proceeds 
to  the  credit  of  Heyner  under  date  of  26th  February;  and  they  made 
up  the  account  to  11th  of  May,  showing  balance  in  their  favor  $3480  37, 
including  a  draft  accepted  by  them  to  mature  3d  June.  The  district 
judge  excluded  the  interest  charged  and  credited  subsequently  to  the 
15th  February,  and  thus  recjuced  the  balance  to  83420  14,  for  which  he 
rendered  judgment  in  favor  of  Chaffe  &  Sons,  with  interest  at  five  per 
cent  from  judicled  demand,  16th  February,  and  lien  and  privilege  on  the 
ninety-five  bales  attached:  and  Heyner  and  Frank  &  Co.  appealed 
separately  from  this  judgment. 

Heyner's  counsel  complains  that  there  are  illegal  charges  in  the 
account,  and  that  interest  up  to  16th  February  should  have  been  calcu- 
lated at  five  per  cent,  because  there  is  no  written  evidence  of  an  agree- 
ment to  pay  a  higher  rate.  They  particularize  the  commission  for 
advancing  and  excess  of  interest,  amounting,  according  to  their  figures^ 
to  $161  40;  and  they  claim  that  this  amount  should  be  deducted  from 
the  $3480  37,  which  will  make  plaintiffis'  claim  $3318  96. 

The  first  item  in  the  account  is  under  date  of  20th  July,  ten  days 
after  the  date  and  recording  in  Chicot  county  of  the  instrument  grant- 
ing to  Chaffe  &  Sons  a  lien  and  privilege  on  the  crop.  The  account  was 
kept  in  conformity  to  that  instrument,  which  was  produced  and  offered 
in  evidence  by  Chaffe  &  Sons.  Interest  was  charged  at  eight  per  cent 
on  each  entry  to  the  debit,  and  two  and  a  half  per  cent  for  accepting 
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knd  for  adyanoiDg.  The  first  account  was  brought  down  to  the  2l8t 
>ecember,  and  the  aggr^ate  of  principal,  interest  and  commissions  was 
larried  into  the  second  account,  which  was  brought  down  to  the  15th  of 
rebruary.*  The  aggregate  of  this  second  account  was  carried  into  the 
tdrd  and  final  account,  in  which  the  only  credit  figures,  $8550  17,  pro- 
ceeds of  the  seventy-six  bales,  on  which  interest  at  eight  per  cent  is 
kllowed  and  credited  from  the  26th  February  to  11th  May,  when  it 
doses  with  the  balance  $3480  37  in  favor  of  Chaffe  &  Sons.  These  three 
uxx>untB  were  signed,  as  usual ;  but  it  does  not  appear  whether  or  not 
hey  were  delivered  or  sent  to  Heyner. 

The  mere  chaiging  of  interest  and  commissions  in  an  account  would 
lot  prove  an  agreement  to  pay  them;  but  the^  merchants  of  New  Orleans 
!or  years  past  have  charged  the  highest  rate  of  conventional  interest, 
>eside8  the  commission  for  accepting  and  for  advancing ;  and  where 
knowing,  as  all  planters  who  ship  their  crops  to  New  Orleans  for  sale 
nust  know,  that  these  charges  will  figure  in  the  accounts,  if  the  debtor 
promises,  in  writing,  before  the  account  is  opened,  to  allow  them,  the 
igreement  is  perfect.  The  written  promise  signed  by  Heyner  was  inoo- 
tiate:  it  was  merely  a  proposition  in  support  of  his  application  to  Chaffe 
k  Sons  for  advances  and  supplies;  and  it  was  completed  and  became  an 
Agreement  by  the  subsequent  acts  of  Chaffe  &  Sons.  It  is  written  evi- 
dence of  the  fixing  of  interest  at  eight  per  cent,  and  a  commission  of 
two  and  a  half  per  cent  for  advancing. 

This  instrument  was  not  introduced  for  the  purpose  of  establishing 
a  lien  on  the  cotton,  and  Chaffe  &  Sons  set  up  no  lien  except  that  which 
results  from  the  attachment.  It  may  be  that  so  much  of  this  instru- 
ment as  pertains  to  the  lien  and  privilege,  the  security  for  the  debt 
about  to  be  contracted,  would  be  controlled  by  the  law  of  Arkansas;  bui^ 
as  Chaffe  &  Sons  do  not  claim  any  lien  under  it,  it  is  not  necessary  to 
inquire  what  effect  would  be  given  to  it  by  the  law  of  Arkansas.  There 
IB  no  doubt  that  all  the  stipulations  with  respect  to  the  interest  and 
commissions  to  be  charged  and  allowed  fall  under  the  law  of  Louisiana, 
the  locus  solutionis;  and  the  effect  is  to  be  determined  by  that  law.  The 
law  of  Arkansas  allows  conventional  interest  at  ten  per  cent;  and  it 
declares  void  contracts,  obligations,  and  conveyances  in  which  a  higher 
rate  is  reserved  and  agreed  upon. 

It  is  well  settled  in  our  law  that  the  commission  of  two  and  a  half 
per  cent  for  selling  and  for  purchasing,  and  for  accepting,  and  for  en- 
dorsing, is  lawful.  It  is  a  compensation  for  services  and  for  risk ;  and 
it  is  in  no  sense  additional  interest.  It  is  equally  well  settled  that  the 
oommission  of  two  and  a  half  per  cent  for  advancing  is  additional  inter- 
est; and  that  it  is  usurious  and  cannot  be  allowed  where  the  highest  rate 
of  conventional  interest  is  charged.    See  Lalande  vs.  Breaux,  5  An.  605. 
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By  the  act  of  1844,  p.  15,  re-enacted  in  1855,  p.  352,  and  again  in 
Rev.  Statutes  of  1870.  p.  373,  sec.  1884,  art.  2895  of  the  Civil  Code  was 
amended  so  as  to  reduce  conventional  interest  from  ten  to  eight  per 
<cent;  and  a  higher  rate  was  prohibited  under  penalty  of  forfeiture  of  the 
entire  interest  so  contracted.  If  paid  by  the  debtor  he  might  recover 
it  by  suit  brought  within  one  year. 

It  has  been  supposed  by  some  that  the  act  of  1856.  p.  130,  allowed 
the  recovery  of  eight  per  cent  where,  in  a  negotiable  note,  or  written 
evidence  of  debt,  or  obligation  to  pay  money,  transferable  by  assign- 
ment, a  higher  rate  was  stipulated.  In  Crane  vs.  Beatty,  15  An.  329,  it 
was  decided,  after  much  deliberation,  that  this  act  related  exclusively  to 
the  sale  and  discount  of  notes  and  other  written  evidences  of  debt ;  and 
that  it  did  not  protect  the  creditor  who  took  the  note  of  his  debtor  and 
included  usurious  interest  in  the  amount  for  which  it  was  given :  and 
this  deci8it)n  was  affirmed  in  Campbell  vs.  Hilliard,  15  An.  537. 

By  the  act  of  1860,  p.  41,  the  owner  of  a  note  payable  to  bearer  or 
to  order,  or  of  a  written  evidence  of  debt  or  obligation  for  the  payment 
of  money,  transferable  by  assignment,  could  recover  the  whole  amount, 
the  face  of  the  instrument,  notwithstanding  that  a  greater  rate  of  inter- 
est or  of  disc(^unt  than  eight  per  cent  might  have  been  included  in  it: 
"Proi^ided  such  obligations  shall  not  bear  more  than  eight  per  cent 
interest  per  annum  after  their  maturities  until  paid." 

The  compilers  of  the  Revised  Civil  Code  have  omitted  the  penalty 
of  forfeiture;  but  they  have  retained  the  right  of  the  debtor  to  recover 
usurious  interest  which  he  has  paid;  and  they  have  embodied  the  acta 
of  1856  and  1860  as  separate  clauses  of  art.  2924,  which  takes  the  place 
of  art.  2895  of  the  Code  of  1825.  In  the  Revised  Statutes  the  penalty 
of  forfeiture,  and  the  right  of  the  debtor  to  recover  usurious  interest 
which  he  has  paid,  are  retained  and  re-  enacted,  the  first  as  section  1884, 
the  second  as  section  1885;  while  the  act  of  1856  is  omitted ;  and  the  act 
of  1860  is  re-enacted,  first  as  section  337,  p.  70,  and  again  as  section 
1889,  p.  374. 

Fortunately  there  is  no  conflict  in  these  several  expressions  of  the 
legislative  will.  The  Revised  Code  and  Statutes  forbid  a  higher  rate  of 
interest  than  eight  per  cent;  they  both  authorize  the  recovery  of  usuri- 
ous interest  that  has  been  paid;  and  they  both  re-enact  the  act  of  1860. 
The  Revised  Code  alone  retains  the  act  of  1856;  while  the  Revised 
Statutes  alone  retains  the  penalty  of  forfeiture  of  the  entire  interest 
where  the  rate  contracted  for  is  above  eight  per  cent  Of  course,  that 
which  the  Code  allows  the  debtor  to  sue  for  and  recover  if  he  have  paid 
it,  oould  not  be  allowed  against  him  at  the  suit  of  the  creditor  if  he 
should  set  up  the  defense,  and  establish  it  by  proof.  The  courts  caonot 
aupply  the  plea  of  usury;  but  where  the  defendant,  sued  on  an  account, 
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pleads  a  general  denial,  and  the  exhibition  of  the  account,  and  other 
evidence  in  the  cause,  show  that  there  was  an  agreement  in  writing  for 
a  higher  rate  than  eight  per  cent  the  general  issue  would  sufflce. 

The  act  of  1856  did  not  relate  to  the  owners  in  general  of  notes, 
etc.,  but  was  restricted  to  the  purchaser  or  discounter;  while  the  act  of 
1860  seems,  by  its  terms,  to  be  applicable  to  any  owner,  whether  one  of 
the  original  parties  or  a  subsequent  holder,  by  purchase  or  by  discount. 
Both  acts  contemplate  cases  in  which  the  interest  to  maturity,  stipulated 
at  a  higher  rate  than  eight  per  cent  is  capitalized;  and  Included  in  the 
sum  for  which  the  note  is  given,  and  neither  the  one  nor  the  other  in- 
tended  to  legalize,  or  to  save  from  the  penalty  of  forfeiture  of  the  entire 
interest  stipulated,  any  contract  by  which  a  higher  rate  than  eight  per 
cent  was  fixed  and  expressed  in  the  instrument  itself. 

This  discussion  may  not  be  altogether  useless,  in  view  of  the  fact 
that  the  idea  jirevails,  to  some  extent,  that  one  may  safely  contract  for 
any  rate  of  interest,  because,  while  a  higher  rate  than  eight  per  cent 
cannot  be  allowed,  the  only  penalty  is  the  forfeiture  of  the  excess  above 
that  rate.  The  several  acts  of  1844,  1856,  1860,  have  passed  into  the 
reyisions  of  1870,  with  the  meaning  and  effect  which  th^y  had  originally. 
It  is  not  necessary  to  express  any  opinion  now  as  to  what  their  effect 
would  be,  as  between  the  original  contracting  parties,  where  interest 
above  eight  per  cent  has  been  included  as  part  of  the  capital  sum,  and 
a  note  given  for  the  aggregate  amount,  in  the  settlement  of  an  ordi- 
nary debt  In  the  case  with  which  we  are  now  dealing  the  law  is  posi- 
tive :  the  penalty  is  the  forfeiture  of  the  entire  interest;  and  the  creditor 
can  recover  only  the  capital  sum.  There  is  no  reason  why  the  judgment 
in  such  case  should  not  bear  legal  interest  from  judicial  demand,  if  the 
debt  was  then  due;  or  from  maturity,  if  the  debt  was  not  then  due. 

Footing  the  items  we  find  charged  in  the  account  for  commissions 
on  advances  $144  01,  and  interest  to  15th  February  $146  25,  aggre- 
^ting  8284  26.  To  this  add  83550  17,  proceeds  of  the  seventy-six  bales, 
and  we  have  total  credits  or  deductions  83834  43.  The  cash  debits  are 
16092  31,  to  which  must  be  added  acceptance  due  3d  March,  8230,  and 
one  due  3d  June,  8648,  making  total  debits  86970  31.  Deducting  total 
credits  as  above,  83834  43,  there  remains  a  balance  of  83135  88,  for 
which  Chaffe  &  Sons  are  entitled  to  judgment  against  Heyner,  with 
interest  at  five  per  cent  on  82257  88  from  the  16th  February:  like  inter- 
est on  $230  from  the  3d  March;  and  like  interest  on  8648  from  3d  June, 
1877,  until  paid. 

It  remains  now  to  consider  the  case  as  between  Chaffe  &  Sons  and 
Frank  &  Co.  The  evidence  shows  that  Chaffe  &  Sons,  within  a  reason- 
able time  after  they  received  the  bills  of  lading,  determined  not  to 
accept  the  consignments  of  the  fifteen  bales  and  the  ninety-five  bales  ; 
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and  that  they  saffidently  declared  that  determination  by  tiieooiini) 
the  carrier  and  at  the  press.  There  may  be  some  qaestiott  as  to  tke 
effect  of  the  receipt  of  the  cotton  on  the  levee  by  the  drayman;  udikn 
as  to  the  right  of  Ghaffe  &  Sons  to  accept  the  ooDsignmeDtin  pait^aai 
to  reject  it  in  part.    These  questions  will  be  considered  in  their  or^ 

Cotton  factors  in  New  Orleans  do  not  employ  the  drajmeB,  jxxk 
they  pay  them.  They  make  their  arrangements  and  contracts  with  th» 
proprietors  of  the  cotton  presses  for  the  receiYing,  hauling,  liandliiigaii 
storing  of  cottons  consigned  to  them.  The  proprietors  of  the  preflBses- 
ploy  the  draymen ;  and  one  is  designated  to  haul  tor  each  &ctor  stariaf 
at  the  press  at  which  he  is  employed.  On  the  arrival  of  a  best  at  Set 
Orleans  the  proprietors  of  the  drays,  "  Boss  Draymen/*  as  thej  ■» 
called,  or  their  clerks,  go  on  board  and  take  from  the  manifest  ^smi 
the  cottons  consigned  to  factors  storing  at  the  presses  atwkuch^ 
are,  respectively,  employed ;  and  as  the  bales  come  out  and  are  ii* 
charged  and  separated  on  the  levee,  they  receive  and  had  tbem  aC 
These  draymen  have  no  special  instructions  from  the  factoia^QCfds 
they  require  any.  When  the  list  of  a'factor  is  completed,  the  dnjEitt 
gives  a  receipt  to  the  discharging  derk  showing  the  conditkmcjtte 
cotton  at  the  time  he  received  it ;  and  on  the  faith  of  this  reodpt  t^ 
factor  settles  with  the  carrier,  and  pays  the  freight  and  charges  as  a- 
pressed  in  the  bill  of  lading. 

These  draymen  are  not  the  employees  of  the  factors;  and  th^bi^ 
no  power  to  bind  the  factors,  except  that  a  delivery  to  them  of  tbeeet- 
ton  discharged  from  a  boat  or  vessel  would  be,  as  betweai  the  euiier 
and  the  factor,  a  delivery  to  the  factor,  the  consignee.  "What  the toj* 
man  did  with  respect  to  the  cotton  in  question  is  predsdywbstte 
would  have  done  with  respect  to  any  other  cotton  consigned  toGnS* 
&  Sons,  touching  which  no  special  instructions  had  been  giTen  tdbi^ 
It  must  often  happen  that  an  entire  coEslgnment  to  a  factor  has  bed 
received  by  the  drayman  and  hauled  to  the  press  before  the  fact^l^is 
examined  the  bill  of  lading,  or  even  knows  that  such  a  oonatgDmat^ 
been  made.  It  was  optional  with  Chaffe  &  Sons  to  accept  or  to  RJs^ 
the  consignment ;  and  what  the  drayman  did  was  without  legal  ccss^ 
quence  as  to  them. 

Much  of  the  cotton  that  comes  to  New  Orleans,  especially  tkc 
which  is  not  grown  immediately  on  the  rivers  and  shipped  at  the p5«^ 
tation  landings,  is  hauled  to  convenient  landings,  and  is  there  shipf^ 
by  warehousemen  and  other  shipping  agents,  according  to  the  in**- 
tions  of  the  owners.  It  frequently  happens  that  such  shippiDgtfi'' 
has  many  bales,  of  different  marks,  belonging  to  different  perBGiia,afl^ 
be  consigned  to  one  factor.  In  such  cases  it  is  most  conTenient^a^* 
is  usual,  to  ship  them  all  under  one  bill  of  lading,  which  begins  vi^^ 
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words  "shipped  by,"  etc.;  these  words  indicating  simply  the  person  by 
whom  the  shipment  was  actually  made,  and  not  the  person  or  persons 
who  own  the  cotton.  As  in  this  case,  in  one  column  are  the  marks  and 
numbers :  in  another  column  is  a  description  of  the  articles,  so  many 
bales  of  cotton,  corresponding  with  the  marks  and  numbers;  in  another 
the  names  of  the  persons  for  whose  account,  respectively,  each  lot  ]» 
shipped;  and  in  another,  the  charges  on  each  lot  In  such  cases  eaob 
lot  may  be  regarded  as  a^  separate  consignment,  by  each  person,  for 
whose  account  the  shipment  is  made ;  and  practically,  there  is  no  differ- 
enoe,  so  far  as  the  rights  of  all  persons  whomjsoever  are  concerned,  in 
such  a  case  and  that  in  which  each  lot  is  shipped  under  a  separate  bill 
of  lading. 

No  doubt  Heyner  would  have  shipped  the  ninety-five  bales  imder  a 
spedal  bill  of  lading,  if  he  had  suspected  that  ChafTe  &  Sons  would 
reject  the  consignment,  and  treat  these  ninety-five  bales  as  his  property. 
And  here  a  serious  question  of  the  law  of  agency  arises.  The  consignee 
J8  the  agent  of  the  owner  of  the  property.  If  he  have  liens  and  privl- 
l^ges,  by  reason  of  his  advances  on  the  special  shipment,  or  for  a  gen- 
ial balance,  this  fact  in  no  manner  affects  his  relations  to  the  owner  or 
to  the  property.  He  is  still  the  agent  of  the  owner,  bound  as  such  ta 
obey  his  instructions,  with  the  right  to  retain,  as  against  the  owner,  for 
his  advances  or  general  balance.  If  the  owner,  in  making  the  consign- 
ment has  appropriated  the  property,  and  directed  his  agent,  the  factor, 
to  dispose  of  the  proceeds  for  other  purposes  than  the  payment  of  hlB 
general  balance,  the  factor,  the  agent,  must  either  accept  the  consign- 
ment and  obey  the  iiustructions  of  his  principal ;  or  reject  it,  and  sub- 
ject the  property  by  attachment  or  otherwise,  if  his  rejection  and 
refusal  to  accept  the  agency  would  have  the  effect  of  remitting  the  prop- 
erty into  the  possession  or  control  of  his  debtor,  the  owner. 

If  this  shipment  could,  by  the  terms  of  the  bill  of  lading,  be  treated 
as  two  separate  consignments,  then  there  were  two  consignors,  Heyner, 
who  shipped  seventy-six  bales  for  his  own  account,  and  Frank  &  Go.  for 
whose  account  Heyner  shipped  the  ninety-five  bales.  If  the  whole  be 
treated  as  one  consignment  by^  Heyner  of  his  property,  Chaffe  &  Sons 
oould  not  accept  the  agency  with\espect  to  a  part  only  of  the  property, 
that  which  they  were  instructed  to  receive  for  account  of  Heyner,  and 
r^ect  it  as  to  part  of  the  property,  that  which  they  were  instructed  to 
receive  for  account  of  Frank  &  Co.;  and  it  iB  only  upon  the  hypothesis 
tiiat  there  were  two  consignments,  by.  two  different  consignors,  that 
Chaffe  &  Go.  could  have  refused  the  agency  with  respect  to  the  ninety- 
five  bales,  and  accepted  it  for  the  seventynsiz  bales.  In  other  words, 
the  ninety-five  bales  had  ceased  to  be  the  property  of  Heyner,  and 
Cbatte  &  Sons  were  not  his  agents  with  respect  to  them ;  or  Heyner  was 
39  31 
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the  owner  of  the  ninety-five  bales  and  of  the  8eventy-six  bales.  If  the 
first  hypothesis  be  true,  then  as  the  ninety-five  bales  were  not  the  prop- 
erty of  Heyner,  they  were  not  subject  to  attachment  as  his  property; 
if  the  second  hypothesis  be  true,  Chaffe  &  Sons  could  not  attach,  be- 
cause they  could  not  accept  the  agency  and  obey  the  instructions  of 
the  principal  with  respect  to  a  part  of  his  property,  and  refuse  to  accept 
it  with  respect  to  the  remainder,  because  the  contract  would  be  one  and 
indivisible. 

The  rights  of  Frank  &  Co.  are  based,  primarily,  on  the  mortgage  of 
29th  March,  1876,  and  the  delivery  made  to  them  under  that  mortgage; 
and  the  nature  and  extent  of  their  rights  must  be  tested  by  the  law  of 
Arkansas,  the  locus  of  the  contract  of  mortgage,  the  sitiis  of  the  mort- 
gaged property,  the  domicile  of  the  mortgagor  and  the  mortgagee,  the 
place  at  which  the  delivery  under  the  mortgage  was  made. 

The  laws  of  Arkansas  were  introduced  in  the  court  below,  the  judge 
says  for  one  purpose,  the  counsel  for  Frank  &  Co.,  in  the  motion  for  a 
new  trial,  say  for  another  purpose;  and  they  were  referred  to  by  counsel 
for  both  parties  in  this  court.  It  is  not  material  to  inquire  for  what 
purpose  they  were  introduced  ;  since  it  is  manifest  that  they  were  con- 
sidered and  passed  upon  by  the  district  court.  It  is  our  province  and 
our  duty  to  ascertain,  if  we  can,  what  the  law  of  Arkansas  is,  and  to  use 
and  apply  it  in  determining  the  rights  of  the  parties  dependent  upon  it, 
without  regard  to  the  real  or  supposed  purpose  for  which  it  was  intro- 
duced. 

We  know  that  the  common  law  is  the  basis  of  the  system  in  Arkan- 
sas; and  that,  in  that  State,  personal  property  is  susceptible  of  mortgage, 
as  it  is  in  the  other  States  in  which  the  systems  are  derived  from  the 
same  source;  that  there  has  been  some  diversity  of  opinion  as  to  the 
effect  of  a  mortgage  of  a  crop  to  be  grown,  or  any  other  thing  not  in 
esse ;  and  that  the  weight  of  authority  is  that,  although  a  mortgage  or 
other  conveyance  of  that  which  does  not  exist  is  without  effect  at  the 
time,  it  becomes  operative  and  effectual  when  the  thing  does  exist  and 
becomes  the  property  of  the  grantor. 

Counsel  for  Frank  &  Co.  refer  us  to  a  statute  of  Arkansas,  passed 
in  1875,  which  authorizes  the  mortgage  of  a  future  crop;  but  as  a  copy 
of  that  statute  has  not  been  furnished,  recurrence  must  be  had  to  gen- 
eral principles  which  are  applicable  in  all  the  States  which  are  desig- 
nated as  common  law  States. 

Under  our  law,  a  hope,  or  expectation,  a  chance,  as  the  cast  of  a  net, 
the  young  of  animals  not.  yet  bom,  may  be  sold.  R.  C.  C.  arts.  2450, 
2451.  These  objects  may  not  be  mortgaged  with  us,  but  that  is  simply 
because  movable  effects  are  not  susceptible  of  mortgage  by  our  law. 
R.  C.  C.  art.  3289.    That  which  can  be  sold  and  conveyed  in  Arkansas 
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nd  the  other  States,  may  be  mortgaged;  and  there  is  no  reason  why 
thing  not  in  esse  may  not  be  mortgaged  or  otherwise  conveyed,  sub- 
set, of  course,  to  the  condition  that  the  mortgage  or  other  conveyance 
rill  be  without  effect  if  the  thing  should  not  come  into  existence  as  con- 
»m plated  by  the  contracting  parties. 

The  decisions  of  the  Supreme  Court  of  the  United  States  are  a  safe 
Hide  for  us  in  determining  the  general  rules  regulating  rights  and  prop- 
rty  in  the  other  States.  In  Fennock  vs.  Coe,  the  question  was  as  to 
he  effect  of  a  mortgage  granted  by  a  railroad  company  on  its  road 
lot  yet  built,  and  locomotives  and  rolling  stock  not  yet  purchased, 
udgment  creditors,  holders  of  bonds  secured  by  second  mortgage* 
eized  under  execution,  a  portion  of  the  rolling  stock  in  actual  use  on 
he  road,  and  which  had  been  put  upon  it  before  the  date  of  the  second 
Dortgage;  and  the  execution  was  enjoined  by  the  first  mortgagee. 

Delivering  the  opinion  of  the  court,  Justice  Nelson  laid  down  the 
ule,  which  cannot  be  questioned,  that  a  mortgage  or  other  conveyance, 
n  prcesenii,  of  that  which  one  has  not,  or  which  does  not  exist,  is  an 
mpossibillty;  and  that  such  conveyance  would  be  inoperative  and  void. 
5ut  that  was  not  the  case  before  the  court.  "  The  case  here  is,  not 
whether  a  person  can  grant  i7i  prcesenti  property  not  belonging  to  him, 
knd  not  in  existence,  but  whether  the  law  will  permit  the  grant  or  con- 
reyance  to  take  efifect  upon  the  property  when  it  is  brought  into  exist- 
mce,  and  belongs  to  the  grantor,  in  fulfilment  of  an  express  agreement, 
!ounded  on  a  good  and  valuable  consideration."    23  Howard,  128. 

After  reviewing  the  decisions  of  the  English  and  American  courts, 
;he  conclusion  is  thus  stated :  "  We  are  satisfied  that  the  mortgage 
ittached  to  the  future  acquisitions, as  described  in  it,  from  the  time  they 
3ome  into  existence,''  p.  130:  and  the  decree  accordingly  maintained  the 
juperiority  of  right  of  the  first  mortgagee. 

In  Dunham  vs.  R.  Company,  1  Wallace,  254,  the  proposition  was 
stated  and  argued,  that  "  nothing  can  be  mortgaged  that  is  not  in  esse, 
EkQd  that  does  not.  at  the  time  of  making  the  mortgage,  belong  to  the 
mortgagor,"  p.  259.  The  court,  maintaining  the  validity  of  the  mort- 
gage, referred  to  Pennock's  case,  23  Howard,  "  where  the  rights  of  the 
parties  depended  upon  the  general  rules  of  law,"  as  conclusive.    P.  267. 

In  Butt  vs.  Ellett,  19  Wallace,  544,  the  question  was  between  the 
transferee  of  a  note  secured  by  mortgage  on  a  crop  to  be  grown,  and 
factors  in  the  city  of  New  Orleans,  charged  with  knowledge  of  the  mort- 
gage, to  whom  the  mortgagor  was  largely  indebted  for  advances,  and  to 
whom  he  shipped  the  whole  crop.  This  mortgage  was  granted  on  the 
15th  January,  1867,  at  a  time  when  such  a  mortgage  was  not  specially 
authorized,  as  it  has  been  subsequently,  by  the  laws  of  the  State  of 
Mississippi  in  which  the  plantation  was  situated.    The  doctrine  was 
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pressed  upon  the  court  that  the  mortgage  of  a  crop  not  in  ene,  tbr 
seeds  of  which  were  not  yet  in  the  ground,  was  void.  The  oonrt  deeiddd 
that  "  when  the  crop  grew  the  lien  attached.  That  the  ootton  veetiBto 
the  hands  of  Butt  &  Co.,  the  factors,  impressed  with  this  lien,  and  tlni 
when  they  sold  it  they  took  the  proceeds  in  trust  for  the  benefit  cC  tk 
mortgagee,  and  were  liable  to  him  for  the  amount"    P.  547. 

It  is  wholly  immaterial,  therefore,  whether  there  Lb  a  statate  d 
Arkansas  specially  authorizing  the  mortgage  of  a  crop  to  begrovn.  I: 
is  probable  part  at  least  of  the  seeds  were  in  the  ground  on  the  29th  c{ 
March,  when  the  mortgage  was  granted.  Be  this  as  it  may,  if  the 
statute  authorized  the  mortgage  it  would  be  inoperative,  without  efleet, 
until  and  unless  a  crop  was  grown.  If  there  was  no  such  statute,  tbe 
mortgage  would  be  equally  inoperative  so  iong  as  there  was  no  crop; 
and  in  either  case,  the  lien  would  ettach  when  the  crop  came  into  exist- 
ence and  grew. 

Some  stress  is  laid  upon  the  fact  that  Frank  &  Go.  do  notelaimi» 
mortgag^ees,  but  as  owners  of  the  cotton;  and  a  bill  of  exceptions i» 
reserved  to  the  ruling  of  the  district  court  in  admitting  proot  of  the 
mortgage. 

This  objection  rests  upon  a  misapprehension  of  the  relations  of  tL« 
mortgagor  and  mortgagee,  respectively,  to  the  property  mortgig^ 
The  legal  title  is  in  the  mortgagee,  by  the  terms  of  the  mortgage,  vtid 
is  in  the  usual  form,  an  absolute  conveyance  with  a  condition  of  defei- 
sance;  and  the  mortgagor  has  only  the  equity  of  redempnon  bypa;8f 
the  mortgage  debt  Before  the  maturity  of  the  debt,  in  the  absoioec^ 
a  sipulation  to  the  contrary,  or  the  manifestation  of  a  different  inteo&i 
by  the  terms  of  the  mortgage,  the  mortgagee  might  sue  at  law  asd 
recover  the  possession.  See  Eennady  vs.  McCarron,  18  Arks.  170,  dtiif 
4  Kent  154;  Jameson  vs.  Bovee,  6  Gill  &  Johns,  74;  Hartshorne  tb.  Hsb- 
bard,  2  N.  Hamp.  453.    See,  also,  2  Blackstone,  158. 

In  Conard  vs.  At  Ins.  Co.,  1  Peters,  441,  the  court  treated  the  pro- 
position "that  a  mortgage  is  a  conveyance  of  property,  and  passes  it 
conditionally  to  the  mortgagee,"  as  too  plain  to  require  the  supported 
authority. 

In  Gibson  vs.  Stevens,  8  Howard,  Gibson  a  merchant  of  Newloik, 
made  advances  to  McQueen  on  pork  and  flour  in  warehouses  in  loditta; 
and  McQueen  transferred  to  Gibson  the  evidences  of  his  title,  andga^e 
him  orders  on  the  warehouse  men,  who  were  the  vendors  of  McQw*f 
for  the  delivery  of  the  property.  Stevens,  sheriff  of  Allen  county,  In- 
diana, had  part  of  the  property  in  possession,  under  attachment,  at  tlte 
suit  of  creditors  of  McQueen,  levied  after  the  transfer  to6il»on,bBt 
before  the  warehouse  men  had  notice  of  the  transfer.  Delivering  tbe 
opinion  of  the  court,  Chief  Justice  Taney  said  the  legal  title  vtf  it 
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OibsoD,  and  MoQaeen  had  only  an  equitable  interest  in  the  surplus,  if 
«Dy  remained,  after  satisfying  Gibson:  and  he  quoted,  approvingly,  what 
Judge  Story  said,  delivering  the  opinion  of  the  court  in  Conard  vs.  At. 
Initf.  Co.,  I  Peters:  "  It  is  true  that  in  discussions  in  a  court  of  equity 
a  mortgage  is  sometimes  called  a  lien  for  a  debt.  And  so  it  certainly  is; 
and  something  more:  it  is  a  transfer  of  the  property  itself  as  security 
for  the  debt" 

Again,  at  page  401,  the  Chief  Justice  said :  "  It  will  scarcely  be 
oontended  that  the  attaching  creditor,  or  a  purchaser  under  the  attach- 
ment, or  the  officer  levying  it,  could  maintain  an  ejectment  against  the 
mortgagee  in  possession,  or  in  any  other  way  interfere  with  his  posses* 
slon,  when  holding  it  as  security  for  money  due  him.  The  same  rule 
applies  to  a  mortgagee  of  personal  property,  holding  the  legal  title  and 
possession  to  secure  his  advances." 

In  Holliday  vs.  Hamilton,  11  Wallace  561,  Sherwood,  Eames  &  Co., 
merchants  of  St  Louis,  bought  of  Holliday  Brothers,  of  Cairo,  a  lot  of 
com,  at  a  landhig  between  St  Louis  and  Cairo,  for  which  a  steamboat 
agent  gave  a  bill  of  lading  at  St  Louis.  Sherwood,  Eames  &  Co.,  drew 
a  bill  of  exchange  on  Hamilton  &  Dunnica  of  New  Orleans,  the  con- 
signees; and  it  was  negotiated  at  St  Louis,  and  sent  forward  with  the 
bill  of  lading,  by  mail,  to  the  consignees  at  New  Orleans,  who  accepted 
and  paid  the  bill.  The  boat,  on  her  way  from  St  Louis  to  New  Orleans, 
took  the  com  on  board.  Before  she  reached  Cairo  the  purchasers,  Sher- 
wood, Eames  &  Co.  failed;  an'd  when  the  boat  arrived  at  Cairo,  Holliday 
Brothers,  the  vendors,  attached  the  corn  for  the  unpaid  price;  and  it 
was  unladen  from  the  boat,  and  sold  under  the  attachment 

Hamilton  &  Dunnica  sued  Holliday  Brothers  in  trespass,  in  the  U. 
S.  Circuit  Court  in  Hlinois;  and  the  case  went  up  to  the  Supreme  Court 
of  the  United  States. 

Delivering  the  opinion  of  the  court.  Justice  Davis  said:  "  If  Hamil- 
ton &  Dunnica  had  purchased  the  com  outright,  they  could  not  have 
got  a  better  legal  title  to  it  than  they  acquired  under  the  admitted  facts 
of  this  suit  The  legal  title  passed  to  them  to  carry  out  certain  desig- 
nated purposes;  and  they  had  the  right  to  the  undisturbed  possession 
of  it  until  those  purposes  were  elTected."    P.  664. 

Again  he  said :  "  It  is  argued  that  the  bill  of  lading  did  not  effect 
the  transfer  of  the  property,  because  when  it  was  executed  the  corn  had 
not  been  received  by  the  transportation  company.  But  it  became  oper- 
ative as  soon  as  the  com  was  in  the  custody  of  the  boat;  and  the  legal 
relations  of  Hamilton  &  Dunnica  to  the  property  were  fixed  from  that 
dme."    P.  565. 

This  case  fully  supports  the  proposition  that,  whatever  may  have 
been  the  effect  of  the  mortgage  at  the  time  it  was  executed,  because  the 
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crop  was  not  then  in  esse.  It  became  operative  when  the  crop  wasgnrnt. 
gathered,  and  ready  for  shipment  to  market.  The  legal  rekiioss^^ 
Frank  &  Co.  to  the  property  had  certainly  become  fixed  at  that  tkr. 
and  this,  as  the  court  said  in  Dunham's  case,  1  Wallace,  DotioTiitned 
any  special  statute  of  tlje  State,  but  on  general  principles,  applicable  to 
the  contract 

A  recurrence  to  the  jurisprudence  of  Arkansas  will  showtbathk 
in  perfect  accord  with  that  of  the  Supreme  Court  of  the  United  Ststa 
In  Eennady  vs.  McCarron,  one  Norton  had  mortgaged  certain  fonEtire 
to  Eennady.  Norton  being  in  default,  by  failure  to  pay  the  debt,  Ea- 
nady  demanded  of  him  delivery  of  the  mortgaged  property.  Sorta 
pointed  it  out,  in  his  house,  and  thus  made  a  delivery.  His  wife  wb 
sick  at  the  time,  and  Eennady  would  not  disturb  her  by  removisgtbe 
furniture.  McCarron  had  recovered  judgment  against  Nortoa,  ct 
which  he  caused  execution  to  issue,  under  which  the  furniture  is  qcs- 
tion  was  seized  and  sold  by  the  sheriff,  and  purchased  by  McGutk; 
and  Eennady  brought  suit  against  McCarron  to  recover  the  propaty. 
The  Supreme  Court  of  Arkansas  said  : 

"We  think,  upon  the  facts  of  the  case,  the  plaintiff  had  the  Ugi3 
title  to  the  property,  the  immediate  right  of  possession,  and  good  grorad 
of  action  against  the  defendant;  and  that  the  court  below  shooldbvf 
BO  declared  the  law  to  be."    18  Arkansas,  171. 

In  Gilchrist  vs.  Patterson,  18  Arks.  575,  Beardon  mortgaged  a  ^tc, 
then  personal  property  by  the  law  of  Arkansas,  to  Norman  to  secais 
payment  of  a  note.  Norman  transferred  the  note  and  assigned  tfe 
mortgage  to  Rogers;  and  Rogers  to  Gilchrist.  Beardon  sold  andddir- 
ered  the  slave  to  Patterson;  and  Gilchrist  sued  Patterson  for  the  ^'t 
The  court  said : 

"  On  the  maturity  of  the  mortgage  debt,  and  default  of  payioa^ 
the  mortgagee  had,  at  law,  the  right  of  action  for  possesion  (rf  t^ 
slave  against  Beardon,  the  mortgagor,  or  one  holding  under  him.  h 
equity,  the  mortgagor  had  the  right  of  redemption."    P.  579. 

The  court  also  held  that  the  right  of  action  which  accrued  to  Kcr- 
man,  the  mortgagee,  vested  in  Rogers,  his  transferee,  and  so  inGOchnsJ. 
the  plaintiff,  by  transfer  from  Rogers. 

When  Frank  &  Co.  in  their  petition  of  intervention  claimed  to  ^ 
the  owners  of  the  cotton,  in  this  case,  they  described  their  relatiisi  tD 
the  property  in  the  terms  used  by  the  Supreme  Court  of  the  Vm^ 
States,  and  the  Supreme  Court  of  Arkansas  in  analogous  cases.  Tbev 
ascribed  to  the  mortgage  its  true  legal  effect:  they  called  the  moitg«gff» 
after  default,  just  what  the  Supreme  Court  of  Louisiana  called  him  b 
Dobbin  vs.  Hewett,  19  An.  513.  The  legal  title  was  in  them  by  the  tens 
of  tlie  mortgage.    That  title  had  become  absolute  by  the  default  of  tl» 
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lortgagor;  and  the  mortgagor  had  no  longer  the  right  to  withhold  the 
'Foperty  from  the  mortgagee,  as  the  oourt  said  in  Kennady  vs.  McCar- 
on.  Frank  &  Co.  might  have  sued  Heyner,  or  any  one  in  possession 
lairoing  under  him,  for  the  cotton  itself,  the  entire  crop.  Heyner  had 
imply  the  equity  of  redemption,  or  an  equitable  right  to  any  surplus 
hat  might  remain  after  satisfying  the  mortgage  debt.  Heyner  could 
Lsve  resisted  the  suit  of  Frank  &  Go.  against  him  for  the  entire  crop 
»nly  by  a  bill  in  equity  to  compel  a  sale  and  an  account  of  the  proceeds, 
rhere  is  some  question  as  to  whether  a  bill  would  lie  for  the  foreclosure 
>f  a  mortgage  of  chattels,  in  possession  of  the  mortgagee,  after  default; 
md  a  resort  to  such  proceeding  would  be  idle  where  the  value  of  the 
nortgaged  property  was  not  in  excess  of  the  mortgage  debt,  since  the 
effect  would  be  to  diminish  the  realized  value  to  be  applied  to  the  debt, 
JO  the  prejudice  and  injury  of  the  mortgagee,  without  the  possibility  of 
t)eneflt  to  the  mortgagor.  Having  the  legal  title  and  the  possession  the 
mortgagee  could  sell,  and  if  any  surplus  remained,  he  would  be  account- 
able for  it  to  the  mortgagor. 

The  Supreme  Court  of  the  United  States  calls  the  merchant  who 
has  advanced  on  goods  placed  at  his  disposal  the  owner;  it  calls  the 
transferee  of  a  bill  of  lading  for  goods  at  sea  the  owner:  it  calls  the  con- 
signee who  has  made  advances  on  the  faith  of  a  bill  of  lading  the  owner; 
where  the  object  of  the  transfer  and  of  the  shipment  was  to  secure  the 
debt  due  to  the  transferee  or  consignee.  The  Supreme  Court  of  Louis- 
iana, in  Dobbins  vs.  Hewett,  19  An.  513,  calls  the  mortgagee  of  a  ship, 
after  default,  the  owner;  and  the  Supreme  Court  of  Arkansas  calls  the 
mortgagee  of  personal  property,  after  the  maturity  of  the  debt,  the 
owner.  Surely,  any  other  judge  or  lawyer,  dealing  with  property  mort- 
gaged in  Arkansas,  and  in  that  State  delivered  to  the  mortgagee,  after 
the  maturity  of  the  debt,  may  well  call  him  the  owner,  and  maintain  his 
legal  title  and  right  of  possession  on  proof  of  the  mortgage  and  the 
delivery  under  it. 

The  evidence  of  the  delivery  to  Frank  &  Co.  is  complete.  When 
Heyner  had  finished  baling,  Frank  went  to  the  gin  house  and  demanded 
the  cotton.  He  wanted  a  sufficient  quantity  to  pay  the  mortgage  debt, 
then  over  due  for  two  months.  Fifteen  bales  had  already  been  deliv- 
ered and  were  in  the  possession  of  Frank  &  Co.  at  Sunnyside;  and  it 
was  Mnally  agreed  that  ninety-five  bales  more  should  be  delivered,  which 
it  was  supposed  would  cover  the  debt,  less  the  part  of  it  which  was  ex- 
tended. The  weights  of  these  ninety-five  bales  were  exhibited  to  Frank 
by  Heyner;  and  the  estimation  of  their  sufficiency  was  based  upon  the 
weights.  There  were  then  at  the  gin  house  171  bales.  The  fifteen  which 
had  been  delivered  were  numbered  one  to  fifteen.  It  is  manifest  that 
the  ninety- five  bales  were  selected  and  designated  by  the  numbers,  as 
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-well  as  by  the  weights,  and  that  they  were  thus  separated  and  distm- 
^uished  from  the  seventy-six  bales  which  Heyner,  by  agreement  with 
Prank,  retained  for  shipment  on  his  own  account  This  is  plain  from 
the  fact  ttiat  the  first  bale  of  the  lot  delivered  to  FranJc  at  the  gin  house 
was  numbered  sixreen,  and  the  numbers  followed,  consecutively,  up  to 
and  Including  number  110.  This  was  not  accidental:  it  did  not  happen 
by  chance  that  the  numbering  of  the  171  bales  at  the  gin  house  began 
with  the  number  sixteen  to  correspond  with  the  numbers  one  to  fifteen 
already  delivered;  and  that  in  the  ninety-five  bales  there  was  not  one 
bale  of  the  numbers  111  to  186.  The  110  bales,  numbered  1  to  110 
inclusive,  were  thus  distinguished  from  the  seventy-six  retained  by 
Heyner,  111  to  186;  and  in  the  bill  of  lading  the  ninety-five  bales  stated 
to  be  shipped  for  account  of  Frank  &  Co.  were  the  consecutive  numbers 
16  to  110  inclusive,  while  the  seventy-six  bales,  stated  in  the  same  bill 
of  lading  to  be  for  account  of  Heyner,  bore  the  numbers  111  to  186.  So 
that  there  was  not  at  any  time,  after  the  delivery  to  Frank,  any  min- 
gling or  confounding  of  the  cotton  which  had  thus  been,  originally, 
separated  and  distinguished  by  weights  and  numbers. 

The  delivery  to  Frank  &  Co.  was  as  complete  as  if  they  had  marked 
the  bales,  since  they  accepted  them  by  the  numbers  and  marks  put  upon 
them.  By  the  Roman  law  the  delivery  was  complete  by  putting  the 
purchaser's  mark  on  the  articles  sold,  where  they  could  not  be  imme- 
diately removed;  and  the  property  was  thenceforth  at  his  risk.  Dig.  18, 
Tit.  6, 1. 14,  { 1;  and  the  law  of  France  is  the  same.  Troplong,  Yente,  1, 
Ko.  103.  By  our  law,  "  if  the  obligation  be  to  deliver  an  object  which  is 
particularly  specified,  it  is  perfect  by  the  mere  consent  of  the  parties." 
R  C.  C.  art.  1909. 

"  The  tradition  or  delivery  of  movable  effects  takes  place  either  by 
their  real  tradition,  or  by  the  delivery  of  the  keys  of  the  buildings  la 
which  they  are  kept;  or  even  by  the  bare  consent  of  the  parties,  if  the  * 
things  cannot  be  transported  at  the  time  of  the  sale."    Art.  2478. 

There  is  no  system  under  which  the  weighing,  counting  and  num- 
bering of  articles  thus  specified  and  designated,  with  the  intention  and 
consent  of  one  of  the  parties  to  transfer  and  deliver  them,  and  the  in- 
tention and  consent  of  the  other  party  to  receive  them,  does  not  operate 
a  change  of  possession  and  of  title,  in  accordance  with  the  concurring 
will  and  agreement  of  the  parties.  The  sufficiency  of  such  deliveiy 
could  not  be  questioned  in  Arkansas,  where  even  symbolical  delivery  is 
recognized  as  completely  as  under  our  law.  I^iocke  vs.  Chapman,  7 
Arks.  197;  Field  vs.  Simco,  7  Arks.  269;  Burr  vs.  Williams,  23  Arks.  245; 
Pickett  vs.  Reed,  31  Arks.  131. 

It  is  true  that  Heyner  had  possession,  rather  the  custody,  of  these 
ninety-five  bales  after  the  delivery  at  the  gin  house;  but  tLiswasa 
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qualified  posseeslon,  for  a  specific  purpose.  By  the  terms  of  the  mort- 
gage he  was  to  ship  the  cotton  for  account  of  Frank  &  Co.  to  a  factor 
in  New  Orleans  to  be  selected  by  him.  If  this  stipulation  could  be  con- 
strued as  giving  to  Heyner  the  right  and  power  to  sell  the  mortgaged 
property,  this  would  have  constituted  him  simply  the  agent  for  Frank 
k  Go.  Speaking  of  such  a  stipulation  in  a  mortgage  of  goods.  Parsons 
says :  **  Supposing  the  whole  transaction  to  be  bonaflde,  the  mortgagor 
would  be  considered  as  selling  the  goods  as  the  agent  of  the  mortgagee; 
and  if  sold  on  credit,  fhe  debt  could  not  be  reached  by  an  attaching 
creditor  of  the  mortgagor  through  the  trustee  process,"  that  is  by  gar- 
nishment   Contracts,  vol.  1,  p.  570. 

Both  parties  understood  that  Heyner  should  have  the  possession  of 
the  crop  up  to  the  maturity  of  the  debt;  and  before  that  time  he  was  to 
have  the  right  to  ship  it,  not  for  his  own  account,  but  for  account  of 
Frank  &  Co.;  and  the  object  was  to  provide  funds  by  sale  of  the  mort- 
gaged property  to  pay  the  mortgage  debt  at  maturity.  The  maturity 
of  the  debt  was  at  the  end  of  November,  when,  ordinarily,  the  greater 
part  of  the  crop  would  have  been  shipped  to  market  When  the  debt 
had  matured,  and  no  part  of  it  had  been  paid,  and  no  part  of  the  crop 
had  been  shipped  to  market,  Heyner  was  in  default;  and  he  no  longer 
had  the  right  to  claim  the  benefit  of  the  conditions  of  the  mortgage,  nor 
to  withhold  the  possession  from  Frank  &  Co.,  as  the  Supreme  Court  of 
Arkansas  decided  in  Eennady  vs.  McCarron.  Six  months  had  elapsed 
since  the  beginning  of  the  cotton  picking,  and  more  than  two  months 
since  the  maturity  of  the  mortgage  debt;  and  by  his  own  default  Heyner 
had  lost  the  right  to  insist  on  the  stipulations  in  his  favor  in  the  con- 
dition of  defeasance.  He  and  Frank  both  understood  this  perfectly; 
and  when  Frank  went  to  the  gin  house,  on  the  8th  of  February,  and 
demanded  delivery,  Heyner  promptly  consented,  and  did  deliver  the 
ninety-five  bales,  which  he  and  Frank  supposed  would  suffice,  with  the 
fifteen  bales  previously  delivered,  to  pay  all  the  mortgage  debt  except 
that  part  of  it  which  they  agreed  should  be  extended. 

The  mortgage  conveyed  the  legal  title  to  Frank  &  Co.:  the  maturity 
of  the  debt  and  the  default  of  payment  entitled  them  to  the  immediate 
possession:  the  delivery  by  the  marks,  numbers,  and  weights  gave  them 
actual  possession;  and  from  that  moment  Heyner  ceased  to  have  the 
legal  right  or  power  to  control,  in  any  manner,  the  subsequent  disposi- 
tion of  the  property  by  them. 

By  the  terms  of  the  mortgage,  the  entire  crop  was  to  be  shipped  by 
Heyner,  for  account  of  Frank  &  Co.;  but  after  default,  after  the  con- 
dition had  become  absolute,  the  contract  rights  of  the  parties  were 
modifidd  by  their  consent.  Only  ninety-five  bales  of  the  whole  crop 
were  to  be  shipped  by  Heyner  for  account  of  Frank  &  Co.;  and  Heyner 
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was  to  have  the  uncontrolled  disposition  of  the  remaining  seyenty-six 
bales  for  his  own  account  He  desired  to  ship  the  whole  crop  to  Ciiaffe 
&  Sons,  that  they  might  have  the  benefit  of  the  commissions ;  and  be 
undertook  to  transport  the  ninety-five  bales  to  Yaucluse  Landing,  and 
to  ship  them  for  account  of  Frank  &  Co.  He  was  simply  the  agent  for 
Frank  &  Co.  for  the  special  purpose  of  shipping  the  cotton;  and  that, 
not  because  it  was  so  stipulated  in  the  contract  of  mortgage,  his  part  of 
which  he  had  failed  to  perform,  but  because,  after  the  delivery  at  the 
gin  house,  Frank  consented  to  this  arrangement,  at  the  request  of 
Heyner. 

It  is  not  unusual  to  stipulate,  in  mortgages  and  deeds  of  trust,  that 
the  property  shall  be  sold  without  the  intervention  of  justice,  in  the 
manner  agreed  upon;  and  our  law  permits  this  in  the  contract  of  pledge. 
R  C.  C,  art.  3165.  Although  by  the  delivery  at  the  gin  house,  Heyner 
had  lost  the  right  to  interfere,  in  any  manner,  with  Frank  &  Co.  in  the 
subsequent  disposition  of  the  cotton:  althoiigh  the  legal  title,  the  right 
of  possession  and  the  actual  possession  were  in  Frank  &  Co.,  yet  Heyner 
had  an  equitable  right  to  any  surplus  that  might  remain  after  the  satis- 
faction of  the  mortgage  debt;  and  therefore  it  was  to  his  interest  that 
the  cotton  should  be  sold  to  the  best  advantage.  Frank  &  Co.  acceded 
to  his  reasonable  request;  and  the  fifteen  bales  at  Sunnyside  were  ship- 
ped, not  by  Heyner,  but  by  Frank  &  Co.  for  their  own  account,  and  the 
ninety-five  bales  at  Vaucluse  were  shipped  by  Heyner  for  account  of 
Frank  &  Co.  on  the  same  day,  by  the  same  boat,  consigned  to  the  same 
factors,  ChafTe  &  Sons.  The  conduct  of  both  parties  was,  in  all  respects 
fair,  reasonable,  just  and  lawful,  and  in  accordance  with  their  respective 
rights  and  interests. 

When  the  cotton  was  delivered  to  the  carrier,  and  a  bill  of  lading 
was  signed,  consigning  the  ninety-five  bales  to  ChafTe  &  Sons  **  for  ac- 
count of  Frank  &  Co.,"  the  carrier  became  the  bailee  and  agent  of 
Frank  &  Co.  for  the  special  purpose  ot  transportation,  safe  custody, 
and  delivery,  as  consigned;  and  the  relations  of  Frank  &  Co.  as  holders 
of  the  legal  title,  havino:  the  right  of  possession  and  actual  possession, 
were  in  no  manner  changed.  If  ChafTe  &  Sons  had  accepted  the  con- 
signment, they  would  have  been  bound  to  receive  and  sell  the  cotton  aa 
the  property  of  Frank  &  Co.  and  to  account  to  Frank  &  Co.  for  the  pro- 
ceeds; and  when  they  refused  to  accept  the  consignment,  they  simply 
declined  to  becr^me  parties  to  the  contract  of  afTreightment,  and  agents 
for  Frank  &  C\;  and  they  chose  to  be  strangers  to  the  bill  of  lading. 
The  effoct  of  this  was  not  to  impair  in  any  respect  the  title  and  right  of 
Frank  &  Co.;  and  the  right  of  possession  remained  in  the  carrier,  as 
bailee  and  agent  of  Frank  &  Co. 

The  case  of  Grove  vs.  Brien,  8  Howard,  429,  would  have  been  almost 
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Identical  with  this,  In  fact,  as  it  is  in  principle,  if  Ghaffe  &  Sons  had 
received  and  sold  the  ninety-flve  baies  under  the  bill  of  lading  and  con- 
signment. Brien  was  the  proprietor  of  a  foundry,  near  the  Potomac,  in 
Maryland;  and  he  was  indebted  to  Gilmor,  of  Baltimore,  and  to  Grove 
and  to  Foule  &  Sons  of  Alexandria.  He  had  been  in  the  habit  of  ship- 
ping nails  to  Foule  &  Sons;  and  his  indebtedness  to  them  grew  out  of 
these  transactions.  He  wrote  them  in  February  promising  an  early 
shipment  of  nails  ordered  by  them.  In  March  he  shipped  500  kegs^ 
taking  receipt  or  biU  of  lading  as  follows : 

"  Received,  March  14, 1843,  of  Joiin  McP.  Brien,  500  kegs  of  nails,  to 
be  delivered  to  William  Foule  &  Sons,  Alexandria,  D.  C,  for  the  use  of 
Robert  Gilmor,  Esq.,  Baltimore,  in  good  order." 

As  soon  as  the  nails  arrived  Grove  attached  them  in  the  hands  of 
Foule  &  Sons.  Gilmor  became  a  party  by  leave  of  court;  and  he  set  up 
his  right  under  the  shipment,  which  was  made  on  account  of  the  indebt- 
edness of  Brien  to  him.  Foule  &  Sons  sold  the  nails  In  the  usual  course 
of  busfaiess;  and  they  claimed  a  lien  on  the  net  proceeds  in  their  hands 
for  the  balance  due  them  on  previous  dealing.  The  court  decreed  that 
Brien  had  no  property  in  the  hands  of  Foule  &  Sons  subject  to  attach- 
ment; that  Foule  &  Sons  had  no  lien  for  the  general  balance  due  them; 
and  that  Gilmor  was  entitled  to  the  net  proceeds  of  the  sales  of  the  500 
kegs.  On  appeal,  the  Supreme  Court  of  the  United  States  affirmed  this 
decree.  Nelson,  judge,  delivering  the  opinion  of  the  court,  said,  p.  438: 
"The  delivery  of  the  goods  by  Brien  to  the  master,  and  the  bill  of 
lading  taken  in  the  name  of  Gilmor,  for  the  purpose  of  securing  to  him 
an  existing  indebtedness,  operated  as  a  transfer  of  the  legal  title;  and 
the  shipment,  therefore,  W€w  not  only  in  fact,  but  in  judgment  of  law* 
for  and  on  his  account.  Gilmor  was  the  consignor.  The  effect  of  a  con- 
signment of  goods,  generally,  i*  to  vest  the  property  in  the  consignee; 
but  if  the  bill  of  lading  is  special,  to  deliver  the  goods  to  A  for  the  use 
of  B,  the  property  vests  in  B."  See  Evans  vs.  Marlett,  1  Lord  Raymond, 
271;  Sargent  vs.  Morris,  5  Eng.  C.  L.  R.,  283,  cited  by  the  court,  and 
Lawrence  vs.  Mintum,  17  Howard,  107;  Story  on  Agency,  section  395. 

And  again,  p.  439:  "  The  500  kegs  of  nails  in  the  hands  of  Foule  & 
Sons,  were  not  subject  to  attachment  for  the  liabilities  of  Brien,  as  the 
title  to  the  property  had  already  passed  to  the  defendant  Gilmor;  and 
Foule  &  Sons  had  no  valid  lien  on  them  as  consignees,  for  previous  ad- 
vances to  Brien;  as  they  were  the  agents  to  receive  the  goods  on  com- 
missien  for  sale,  and  were  advised  by  the  bill  of  lading  and  correspond- 
ence that  they  were  shipped  for  and  on  account  of  Gilmor.  Though  the 
goods  were  delivered  by  Brien  to  the  master  for  consignment,  they  were 
delivered  as  the  property  of  Gilmor,  and  under  circumstances,  as  we 
have  seen,  that  had  the  effect  to  invest  him  with  the  title."    P.  439. 
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By  refusing  to  accept  the  coDsignment,  Chaffe  &  Sons  had  the  same 
rights,  precisely,  that  any  other  creditor  of  Heyner  had,  and  no  more, 
with  respect  to  this  cotton.  If  there  could  have  been  any  defect  in  the 
delivery  to  Frank  &  Co.  at  the  gin  house,  the  shipment  by  Heyner  for 
account  of  Frank  &  Co.,  as  was  decided  in  Grove  vs.  Brien,  and  as  Judge 
Story  says  in  his  work  on  Agency,  section  395,  vested  the  legal  title  in 
Frank  &  Co.;  and  that  title  was  not  dependent  on  any  act  of  Chaffe  & 
Sons.  Their  acceptance  of  the  consignment  would  have  compelled  them 
to  account  to  Frank  &  Co.  for  the  proceeds:  their  refusal  to  accept  did 
not  divest  the  right  and  title  of  Frank  &  Co.  The  cotton  bad  passed 
from  the  dominion  and  control  of  Heyner  before  it  came  within  the 
territorial  limits  of  the  State  of  Louisiana;  and  the  law  of  Louisiana 
begins  to  act  upon  property  only  when  it  comes  into  the  State. 

There  is  proof  in  the  record  that  Chaffe  &  Sons  knew  of  the  rela- 
tions between  He3nier  and  Frank  &  Co.  before  they  made  any  advanceB 
to  Heyner.  John  Chaffe  says  he  did  not  know  of  any  recorded  rights 
against  Heyner's  property;  but  it  was  proven  that  the  contract  of  10th 
July  was  exhibited  to  Chaffe  &  Sons  before  they  made  advances;  and  it 
is  marked  on  its  face  "Second  Lien,"  which  was  sufficient  to  charge 
them  with  notice  of  a  prior  lien  on  the  crop.  According  to  the  dedsion 
of  the  Supreme  Court  of  the  United  States,  in  Butt  vs.  Ellett,  19  Wal- 
lace, this  would  have  made  them  trustees  of  Frank  &  Co.,  and  liable  for 
the  proceeds  up  to  the  amount  of  the  mortgage  debt,  if  Heyner  had 
shipped  the  whole  of  the  cotton  to  them,  without  mentioning  in  the  bill 
of  lading  that  ninety-five  bales  were  for  account  of  Frank  &  Co. 

It  is  well  established  in  our  law,  it  must  be  the  law  every  where, 
that  where  the  owner  of  property  has  lost  his  control  over  it,  and  can- 
not change  its  destination,  his  creditors  cannot  attach  it;  and  it  Ib  ob- 
vious that  Heyner  could  not  at  any  time  after  the  delivery  at  thegfai 
house,  or  the  signing  of  the  bill  of  lading,  without  gross  wrong,  if  not 
crime,  have  changed  the  destination  of  the  ninety-five  bales  of  cotton; 
or  have  conferred  upon  any  person  whomsoever  any  right  or  title  ad- 
verse to  that  of  Frank  &  Co.  See  Truf ton's  case,  12  Martin;  4  N.  S.  667; 
7  N.  S.  139,  and  other  cases  cited;  1  Hennen,  p.  135,  No.  2. 

Undue  importance  is  attached  to  the  question  as  to  whether  this 
cotton  was  at  the  risk  of  Heyner  or  of  Frank  &  Co.  The  l^al  title,  the 
right  of  possession  and  actual  possession  may  be  perfect;  and  yet  may 
be  entirely  separate  and  distinct  from  the  risk.  In  Conard's  case,  1 
Peters,  if  the  goods  at  sea  had  perished,  the  loss  would  have  fallen  on 
the  person  who  transferred  the  bill  of  lading  as  security  for  debt;  and 
yet  Judge  Story,  the  organ  of  the  court,  said  the  transferee  was  the 
owner.  In  Gibson  vs.  Stevens,  if  the  pork  and  flour  had  been  destroyed 
in  the  warehouses,  the  loss  would  have  fallen  on  McQueen,  to  whom 
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Gibson  made  the  adyances;  and  yet  Chief  Justice  Taney,  the  organ  of 
the  court,  said  Gibson  was  the  owner,  and  could  not  be  disturbed  In  his 
right  of  possession  by  attaching  creditors.  In  Grove  ts.  Brien,  if  the 
nails  had  been  sunk  in  the  Potomac,  the  loss  would  have  fallen  on  Brlenr 
but  Judge  Nelson,  the  organ  of  the  court,  called  Gilmor,  for  whose  use 
Brien  shipped  them,  the  owner;  and  in  Holliday  vs.  Dunnica,  if  the  corn 
had  been  lost  on  the  voyage,  the  loss  would  have  fallen  on  Sherwood, 
Karnes  &  Co.;  and  yet  Judge  Davis,  the  organ  of  the  court,  did  not  hesi- 
tate to  call  Hamilton  &  Dunnica,  the  consignees,  who  had  made  ad- 
vances on  the  faith  of  the  bill  of  lading,  the  owners;  and  to  say  that  if 
Hamilton  &  Dunnica  had  bought  the  com  outright  they  could  not  have 
acquired  a  better  legal  title. 

It  is  obvious  that  where  goods  are  transferred  as  '*  security''  for  a 
debt,  not  *'  in  paymtent,"  the  risk  is  with  the  transferrer;  and  the  legal 
title  is  in  the  transferee.  If  the  goods  be  lost,  without  fault  on  the  part 
of  the  transferee,  the  mortgagee,  the  pledgee,  the  debt  can  not  be  paid 
out  of  the  proceeds;  and  the  transferrer  remains  indebted  as  he  was 
ah  origine. 

In  Hepp  vs.  Glover,  15  La.,  this  court  declared,  as  all  other  courts 
in  the  United  States  hold,  that  the  attaching  creditor  can  acquire  no 
greater  rights  to  the  property  attached  than  the  debtor  himself  has  ; 
and  in  Deloach  vs.  Jones,  18  La.,  where  cotton,  pledged  to  a  bank  as 
security  for  a  debt  in  Arkansas,  was  shipped  by  the  agent  of  the  bank 
to  this  market,  the  court  held  that  the  right  and  title  acquired  under 
the  law  of  Arkansas,  before  the  cotton  left  the  State  of  Arkansas,  must 
be  respected  and  enforced  in  Louisiana. 

If  our  laws  and  our  courts  do  not  respect  and  enforce  rights  ac- 
quired in  other  States,  between  the  citizens  of  those  States,  with  respect 
to  property  in  those  States,  which  comes  within  the  territorial  limits  of 
Louisiana  only  when  it  is  impressed  with  such  rights  by  the  lex  loci 
domicilii  et  contractuSt  et  rei  sitae,  those  having  property,  either  holding 
as  owners  absolutely,  or  as  security  for  debt,  will  hesitate  to  place  it 
within  our  territorial  limits,  unless  they  know  enough  of  our  law  to  be 
assured  that  the  title  is  one  which  our  law  would  consider  perfect 
with  respect  to  property  which  had  never  been  beyond  the  limits  of 
Louisiana. 

In  Wilson  vs.  Lizardi,  15  La.  255,  a  debtor  placed  drafts  for  collec- 
tion in  the  hands  of  his  factors  in  New  Orleans,  with  instructions  to 
remit  the  proceeds  to  his  creditors  in  London.  Plainly  neither  the  title 
nor  the  possession,  nor  the  right  of  possession,  passed  to  the  London 
creditors;  and  the  drafts  and  the  proceeds  in  the  hands  of  the  factors, 
the  agents  of  the  debtor,  were  subject  to  attachment  at  the  suit  of  his 
other  creditors. 
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In  Beirne  vs.  Patton,  17  La.  689,  cotton,  and  tobacco  in  the  hands  of 
New  Orleans  factors,  belonging  to  a  citizen  of  Tennessee,  were  conveyed 
by  him,  in  the  State  of  Tennessee,  to  other  citizens  of  Tennessee,  in 
trust  for  the  benefit  of  other  citizens  of  Tennessee,  his  creditors,  some 
of  whom  were  to  be  paid  by  preference  out  of  the  proceeds.  The  factors 
had  notice,  and  agreed  to  hold  subject  to  the  order  of  the  assignees,  or 
trustees.  Beirne  attached,  subsequently,  in  the  hands  of  the  factorB; 
and  the  trustees  intervened,  and  claimed  to  be  put  in  possession  under 
the  deed.  This  court  held  that  the  deed  of  trust  would  be  void  under 
our  law,  as  made  in  fraud  of  creditors;  "  and  there  is  no  legal  evidence 
that  it  would  be  valid  under  the  laws  of  Tennessee." 

The  court  recof^nized  the  principle  that  all  contracts  in  regard  to 
personal  property  must  be  regulated  by  the  lex  loci  domicilii  of  the 
owner.  But  this  property  came  to  Louisiana  impressed  with  no  other 
rights  than  those  of  the  owner.  Insolvent,  while  the  property  was  in 
Louisiana,  in  the  hands  of  his  agents,  for  sale  for  his  account,  he  made 
a  transfer,  not  to  any  creditor,  but  to  trustees  for  the  benefit  of  bis 
creditors,  establishing  a  preference  among  them  which  was  fraudulent 
and  void  by  our  law,  and  not  shown  to  be  valid  by  the  lex  domiciUi  Of 
course  there  can  be  no  question  that  the  property  was  subject  to  attach- 
ment at  the  suit  of  a  Louisiana  creditor.  The  court  properly  held  that 
the  trustees  acquired  no  beneficial  title  in  themselves,  and  might  well 
foe  viewed  as  the  agents  of  the  insolvent  debtor  to  distribute  the  prop- 
erty according  to  his  instructions. 

In  Hughes  vs.  Elingender,  14  An.  52,  a  British  ship  was  conveyed  in 
England  to  a  trustee  for  the  purpose  of  securing  a  debt  to  the  Bank  of 
Liverpool.  She  came  to  New  Orleans  in  the  possession  of  the  grantor, 
the  owner;  and  was  attached  by  his  creditors.  The  agent  of  the  bank 
Intervened,  and  claimed  the  right  to  bond  the  ship.  The  court  held 
that  the  bank  was  not  the  owner:  that  the  deed  of  trust  could  only  give 
the  bank  a  privilege;  and  that,  as  creditor  and  intervenor,  the  bank  had 
not  the  right  to  bond,  which  belonged  only  to  the  defendant,  or  the 
owner,  in  an  attachment  suit. 

In  the  same  case,  on  its  merits,  the  court  said  :  "  The  instrument 
offered  in  evidence,  the  conveyance  to  the  trustee,  has  no  analogy  to 
any  mode  known  to  our  law  of  affecting  personal  property  for  the  secu- 
rity of  debta  It  purports  to  sell  to  one  man,  to  protect  the  rights  of  a 
third  person;  and  yet  the  vendor  is  to  retain  possession.  The  contract 
is  not  a  sale,  nor  a  pledge;  for  there  is  ho  delivery,  which  our  law  deems 
essential  in  order  to  perfect  either  contract  as  to  third  persons.  As  our 
law  would  not  enforce  a  similar  contract  between  our  own  citizens,  if 
made  here,  it  will  not  enforce  it  to  defeat  rights  already  acquired  by  the 
attachment  under  our  own  laws."    l^*An.  845. 


NEW  ORLEANS,  MAY,  1879.  623 

ChaflTe  k  Sons  vs.  Heyner. 

In  Southern  Bank  ts.  Wood,  14  An.  654,  two  ships  at  sea  were  con- 
Teyed,  sold,  by  the  owners  living  in  the  city  of  New  York,  to  Wood  & 
Cbamplin,  of  the  same  place,  in  trust  to  sell  them,  and  to  pay  the  pro- 
ceeds to  creditors:  and  regular  bills  of  sale,  conveying  the  title  to  the 
trustees,  were  executed. 

The  vessels  were  then  on  their  way  from  Havre  to  New  Orleans. 
On  the  arrival  of  one  of  them,  the  agent  of  the  trustees,  holders  of  the 
legal  title,  took  possession;  and  when  the  other  arrived,  he  gave  notice 
to  the  master  to  give  him  possession  under  the  title.  Both  vessels  were 
attached  by  the  bank  as  the  property  of  the  former  New  York  owners, 
one  of  them  after  the  agent  had  taken  possession,  the  other  before  he 
had  taken  possession,  having  been  attached  in  the  river,  before  she 
reached  the  port.    The  court  said: 

'*  The  assignment  and  sales  of  these  vessels  did  not,  and  could  not, 
conflict  with  our  laws,  because  the  vessels  and  the  parties  to  these 
deeds  were  not  within  the  dominion  of  the  State  when  they  were  exe- 
cuted and  the  transfer  took  place;  and  the  parties  to  the  acts  were 
citizens  of  New  York,  where  such  acts  are  lawful.    P.  556. 

"  Before  the  vessels  arrived  at  New  Orleans,  and  were  attached,  a 
perfect  title  existed  in  the  trustees  for  the  benefit  of  the  preferred  credi- 
tors; 80  that  no  conflict  could  arise  between  the  laws  of  Louisiana  and 
those  of  New  York." 

Of  course  the  title  of  the  trustees,  intervenors,  was  maintained. 

In  Fall  vs.  Darden,  17  An.  236,  Darden,  a  citizen  of  Tennessee,  in 
that  State  sold  a  stock  of  goods  to  Hicks,  also  of  that  State.  At  the 
time  of  this  sale  part  of  the  goods  were  at  sea,  in  transitu,  from  Liver- 
pool to  New  Orleans.  Immediately  on  the  arrival  of  the  ship  at  New 
Orleans,  before  the  agent  of  the  vendees  could  get  possession,  plaintiff 
a  resident  of  this  State,  a  creditor  of  Darden,  attached  the  goods  as  his, 
property.  Hicks  intervened,  claimed  the  goods,  and  recovered  judg- 
ment for  them.    Affirming  the  judgment  this  court  said: 

*•  By  the  laws  of  Tennessee,  as  proven,  a  sale  of  property  without 
delivery  is  valid  against  the  vendor's  creditors.  *  *  *  Had  the  goods 
been  in  this  State  at  the  time  of  the  sale,  an  attachment  of  them  would 
have  been  sustained,. there  being  no  delivery.  *  *  *  But  the  goods 
not  being  within  this  State  at  the  time  of  the  sale,  our  laws  had  no  con- 
trol over  them;  and  their  subsequent  removal  here  cannot  change 
acquired  rights.  The  contract  was  complete  by  the  laws  of  Tennessee; 
*   *    *    and  the  lex  loci  contractus  must  govern." 

In  Dobbin  vs.  Hewett,  19  An.  513,  Hewett  of  Maine  had  mortgaged 
a  ship  to  McLoan  of  the  same  State.  She  came  to  New  Orleans  and 
was  attached  as  the  property  of  Hewett.  McLoan,  the  mortgagee,  in- 
tervened; and  proved  that  by  the  law  of  Maine,  after  default  of  pay- 
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ment  of  the  mortgage  debt,  at  maturity,,  the  mortgagee  of  eiliipg  or 
other  personal  property  becomes  absolute  owner,  withoift  d^Teiy, sub- 
ject to  the  right  of  the  mortgagor  to  redeem  within  sixty  dsvai  Astbe 
debt  had  matured,  and  was  not  paid  before  attachment,  thiBcoorthdi 
that  the  title  of  the  intervenor,  the  mortgagee,  had  become  peifectbj 
the  law  of  Maine  before  the  ship  was  attached;  and  that  it  mast  pre^ 
These  three  decisions  are  in  perfect  accord  with  the  juDsprodoai 
of  the  Supreme  Court  of  the  United  States,  of  the  State  of  Ariousae, 
and  of  the  other  States  of  the  Union  generally.  In  my  opinion  they 
rest  upon  principles  which  are  too  well  established  to  be  nowquesdoitdd: 
and  which  are  sound  and  wholesome;  and  I  consider  them  detenins- 
tive  of  the  controversy  in  this  case.  I  think  the  judgment  of  tite  dis- 
trict court  should  be  amended  as  to  the  amount  decreed  agaLost  Heyvr 
that  it  should  be  reversed  as  to  the  interveners  Frank  &  Co.;  aadtiiflt 
we  should  declare  and  decree  that  the  ninety-five  bales  of  cotton  Ta» 
not  subject  to  attachment  at  the  suit  of  creditors  of  Heyner. 

DeBlang,  J.    I  concur  in  the  foregoing  opinion. 


On  Rehearing. 

WmTE,  J.  The  facts  of  this  cause  have  been  so  fully  stated  in  tkt 
opinions  hitherto  expressed,  that  there  is  no  necessity  either  to  restisi 
or  even  recapitulate  them. 

Between  plaintiflis  and  defendant  we  see  no  reason  to  cfaaogecv 
former  conclusion,  which  has  not  b3en  questioned  in  either  tbeonlor 
printed  arguments  submitted  on  the  rehearing,  wherein  the  entire  A- 
cussion  at  bar  restricted  itself  to  th^  issue  between  the  plaictifb  tsU 
interveners.  Upon  that  issue  we  have  concluded  that  car  oi^gioil 
decree  was  erroneous,  and  that  the  claim  of  intervenors  should  bt 
maintained. 

First — Because  we  consider  that  the  cotton  was  duly  ddiTeredi: 
the  gin  house. 

Second — Because  we  think  the  shipment  was  a  delivery.  Hown* 
that  shipment  made  ?  By  *'  Heyner  to  Ohaffe  &  Co.  for  aocount  d 
Frank  &  Co."  What  was  the  effect  of  that  shipment  thos  made  m 
between  Heyner,  Frank  &  Go.  and  the  carrier  ?  It  was  to  make  Fnik 
&  Co.  the  consignors,  to  place  the  cotton  in  the  hands  of  the  oooscc 
carrier  for  them,  and  if  lost,  under  the  rule  of  resperit  domtno,  tbek» 
would  have  been  that  of  the  consignor.  That  such  is  the  effect  of  seek 
a  shipment  was  long  since  determined  by  the  Supreme  Coort  ot  ike 
United  States  in  Grove  vs.  Brien,  8th  Howard,  429.   The  facts,  as  stated 


NEW  ORLEANS,  MAY,  1879.  <625 

Chaffe  k  Sons  vs.  Heyner. 


in  that  case,  in  the  opinioQ  of  the  court,  which  was  pronounced  by  Mr. 
Jostice  Nelson^  were  as  follows : 

"Brien  being  indebted  to  Oilmor,  on  the  14th  of  March,  1843,  ship- 
ped to  Foule  &  Sons  500  kegs  of  nails,  the  property  in  question,  for  the 
purpose  of  securiog  such  indebtedness,  and  took  from  the  master  of 
the  boat  the  following  receipt  or  bill  of  lading: 

"Received,  March  14, 1843,  of  J.  McP.  Brien,  500  kegs  of  nails,  to  be 
delivered  to  W.  Foule  &  Sons,  Alexandria,  D.  C,  for  the  use  of  Robert 
Gilmor,  Esq.,  Baltimore,  in  good  order." 

Id  commenting  on  these  facts,  strictly  analogous  to  those  before  us, 
the  court  said :  "  The  delivery  of  the  goods  by  Brien  to  the  master,  and 
the  bill  of  lading  taken  in  the  name  of  Gilmor  for  the  purpose  of  se- 
curing to  him  an  existing  indebtedness,  operated  as  a  transfer  of  the 
legal  title;  and  the  shipment  therefore  was  not  only  in  point  of  fact,  but 
in  judgment  of  law  for  and  on  his  account.  Gilmor  was  the  consignor. 
The  effect  of  a  consignment  of  goods  generally  is  to  vest  the  property 
in  the  consignee;  but  if  the  bill  of  lading  is  special  to  deliver  the  goods 
to  A  for  the  use  of  B,  the  property  vests  in  B,  and  the  action  must  be 
brought  in  his  name  in  case  of  loss  or  damage." 

No  authority  has  been  produced  even  questioning  the  correctness 
of  this  case,  and  we  think  it  properly  enunciates  the  now  settled  com- 
mercial law  on  the  subject. 

It  is  said  that  the  case  at  bar  differs  from  Grove  vs.  Brien.  inas- 
much as  in  the  latter  the  consignees  had*  accepted  the  consignment.  An 
examination  of  the  briefs  of  counsel  in  Grove  vs.  Brien  indicates  that 
the  main  dispute  was  as  to  whether  Gilmor,  the  consignor,  had  con- 
sented to  the  shipment  of  the  goods  in  his  name.  We  cannot  under- 
stand how  the  acceptance  or  non-acceptance  by  a  consignee  can  be  held 
as  destroying  the  title  of  the  consignor  to  goods  consigned;  such  ac- 
ceptance may  or  may  not  invest  the  consignee  with  the  consignor's  title 
so  as  to  prevent  the  creditors  of  the  latter  from  levying  on  the  property 
as  yet  belonging  to  the  consignor,  but  this  is  an  entirely  different  pro- 
position from  that  which  would  enunciate  the  doctrine,  that  where  A 
consigned  goods  to  B  as  consignee,  the  mere  refusal  of  B  to  accept  the 
consignment  destroyed  the  consignor's  title  to  the  property  consigned. 
To  sanction  such  a  theory  would  be  destructive  of  all  the  law  merchant, 
as  applied  to  bills  of  lading,  and  place  every  consignor  completely  at 
the  meroy  of  the  person  to  whom  he  consigned  his  goods. 

Third — Even  if  we  were  to  depart  from  the  settled  rule  of  com- 
mercial law,  on  the  subject  of  bills  of  lading,  and  treat  Heyner  as  the 
consignor,  although  the  shipment  was  made  for  account  of  Frank  &  Ck)., 
our  conclusion  would  be  the  same,  for  then  the  shipment  would  become 
one  shipment,  and  the  pliEiintiffe  would  be  bound  by  the  terms  of  the 
40  31 
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bill  of  lading,  which  they  have  accepted  by  the  dellTery  and  acceptance 
of  the  seventy-six  bales  for  account  of  shipper.  Either  the  bill  of  ladiBg 
was  separate  or  it  was  not.  If  separate  then  as  to  the  ninety-five  bales 
it  was  for  account  of  Frank  &  Co.,  and  the  ninety-five  bales  were  theirs. 
If  not  separate  then  it  could  not  be  divided  so  as  to  enable  the  plainUlTs 
to  accept  a  part  and  reject  the  remainder. 

It  is  therefore  ordered  that  as  regards  the  defendant,  our  former 
decree  remain  undisturbed;  that  as  regards  the  intervenors  our  former 
decree  be  set  aside;  and  it  is  further  ordered  that  the  judgment  below 
rejecting  the  demand  of  intervenors  be  and  the  same  is  hereby  reversed; 
and  proceeding  to  render  such  judgment  as  should  have  been  rendered 
below,  it  is  ordered  that  the  intervention  of  Fi  ank  &  Co.  be  maintained, 
and  they  be  decreed  to  be  the  owners  of  the  ninety-five  bales  of  cotton 
Jn  controversy,  with  costs  in  favor  of  the  intervenors  in  both  courts. 


MAJtB,  J.  I  concur  in  the  foregoing  decree,  but  I  do  not  think  the 
maxim  re8  peril  domino  is  applicable,  nor  in  my  opinion  is  it  necessary 
to  inquire  whether  if  the  cotton  had  been  destroyed,  iji  transitu,  the 
loss  would  have  fallen  on  Frank  &  Co. 


Dissenting  Opinion. 

Spencer,  J.  I  adhere  to  the  views  expressed  by  me  in  the  former 
opinion  of  this  court. 

The  fundamental  errors  of  the  opinion  now  rendered  by  the  court 
consists — 

First — In  holding  that  there  was  ever  any  real  and  actual  delivery 
to  Frank  by  Heyner  at  the  gin  in  Arkansas.  The  written  contract 
between  these  parties,  oiTered  in  evidence  by  intervenors  themselves, 
and  which  is  the  very  basis  of  their  claims,  shows  that  no  delivery  was 
ever  contemplated  or  to  be  made. 

Second — In  holding  that  the  ninety-five  bales  of  cotton,  while  in 
tran8itu,  were  at  the  risk  of  Frank  &  Co.  who  had  never  agreed  or  pro- 
mised to  give  any  certain  sum  or  price  whatever;  but  had  simply  agreed 
that  Heyner  should  sell  the  cotton  through  his  merchants  in  New  Or- 
leans and  give  Frank  &  Co.  the  proceeds,  the  amount  to  be  credited  to 
Heyner's  indebtedness  to  them.  Unless  there  is  a  special  agreement  to 
tlie  contrary,  the  risk  is  always  on  the  owners  of  the  thing.  To  my 
mind  it  is  patent  that  Frank  &  Co.  had  not  the  risk  of  this  cotton  in 
transitu,  and  as  no  special  agreement  is  shown  on  the  subject,  they  are 
thereby  demonstrated  not  to  be  owners.    The  case  referred  to,  of  Grove 
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VB.  Brian,  is  not  shown  to  be  in  point,  for  the  reason  that  it  may  have 
been  shown  in  that  case  that  Gilmor,  the  person  for  whose  use  the  ship- 
ment had  been  made,  had  fixed  and  agreed  upon  a  price,  which  cannot 
be  pretended  in  the  present  case. 

I  deny  that  Franlc  &  Ck>.  were  the  consignors.  Heyner  was  the  con- 
sigoor.    I  therefore  dissent. 


No.  69^. 
In  the  matter  of  the  Mechanics'  Society. 

The  Act  of  tho  Legislature  of  1877  revivlnir  the  charter  of  the  New  Orleans  Mechan- 
ics' Society  operated  as  a  waiver,  on  the  part  of  the  State,  of  all  penalties 
incurred  by  the  society  on  account  of  their  having  failed  to  comply  with  the 
conditions  imposed  on  them  by  their  charter  of  incorporation,  and  estops  the 
State  from  claim ine  an  enforcement  of  those  penalties. 

Where  an  act  of  transfer  expressly  conyeys  the  occupancy  and  possession  "for- 
ever" not  the  mere  usufruct,  but  the  full  ownership  of  the  property  is  thereby 
passed. 

The  court  may  on  its  own  motion  appoint  a  liquidator,  or  receiver  of  a  corpora- 
tion, where  its  charter  makes  no  provision  for  its  liauldation,  and  the  neces- 
sity for  its  liquidation  shall  arise. 

A  corporation  authorized  to  sell  its  property  is  in  general  authorized  to  mortflraffe 
it 

The  New  Orleans  Mechanics'  Society  was  authorized  to  mortgage  its  property  to 
raise  the  means  necessary  to  make  the  repairs  requ  ired  by  the  joint  resolution 
of  the  I.e«ri8lature  of  1867.  and  the  holders  of  the  mortgage  may  sell  the  prop- 
erty to  satisfy  their  debt,  but  the  purchaser  of  the  property  must  take  it  subject 
to  the  same  liability  of  forfeiture  to  the  State  it  was  under  while  owned  by  the 
society. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe^ 
J. 

H.  N.  Ogderiy  Attorney  General,  J,  C.  Egan^  Assistant  Attorney  Gen- 
eral, and  T,  C,  Flanigan  for  the  State,  appellant. 

Chas.  E,  Schmidtf  T.  J.  Semmes,  Gibson  &  Gibson,  Jf,  W.  Thomas  and 
d.  C.  Lewis  for  defendant  and  appellee. 

A,  Voorhies  for  intervener. 

The  opinion  of  the  court  was  delivered  on  the  original  hearing  by 
DbBlanc,  J.,  and  on  the  rehearing  by  Spencer,  J. 

DeBlanc,  J.  In  1821,  the  Legislature  of  the  State  incorporated — 
for  charitable  purposes  and  the  promotion  of  mechanical  arts — the  New 
Orleans  Mechanics'  Society,  whose  existence  was  then  limited  to  twenty 
years,  and— thereafter — extended  to  the  17th  of  February,  1871. 

In  1850 — by  an  act  approved  on  the  21st  of  March,  the  Governor  of 
the  State  was  authorized  and  directed  to  transfer  and  deliver,  and  he 
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did  transfer  and  deliver  to  the  New  Orleans  Mechanics'  Society,  the 
possession  and  occupancy,  for  ever,  of  a  lot  of  ground  situated  in  ibfe 
city  and  belonging  to  the  State. 

By  sec.  3  of  said  Act,  it  was  proTided:  '*  That  the  said  MechanioB' 
society  shall  immediately  after  the  execution  of  the  donation,  begin, 
and  within  three  years  thereafter,  complete  the  construction  of  a  brick 
or  stone  building  on  said  ground,  suitable  for  a  library,  lecture  room, 
and  cabinet  of  natural  history  and  mechanical  inventions,  and  the  said 
Society  shall,  as  soon  as  said  building  is  completed,  establish  and  main- 
tain a  library  for  the  use  of  the  mechanics  of  New  Orleans,  and  an 
annual  course  of  lectures  on  the  physical  sciences  and  particularly  those 
connected  with  agriculture  and  the  mechanical  arts.'' 

And  by  sec.  i:  "  That  if  the  sai^  Mechanics'  Society  shall  fail  to  do 
and  perform  any  of  the  acts  required  of  it  by  the  second  section  of  this 
act,  then  the  land  of  which  they  are  hereby  given  the  possession  and 
occupancy,  shall  be  taken  possession  of  by  the  Governor  on  behalf  of 
the  State,  and  all  the  buildings  or  improvements  made  thereon,  shall  be 
forfeited  for  the  use  of  the  State." 

In  1857,  a  building  which — in  obedience  to  one  of  the  conditions  of 
the  act  of  1850,  had  been,  by  the  society,  erected  on  the  ground  thus 
transferred  by  the  State,  was  destroyed  by  fire,  and  the  Legislature  ap- 
propriated the  sum  of  ten  thousand  dollars,  to  aid  the  socie^  in 
rebuilding  its  destroyed  edifice,  on  the  conditions  imposed  by  the  Legis- 
lative act.  When  the  war  broke  out  between  the  American  States,  that 
edifice — known  as  the  Mechanics'  Institute — had  not  been  completed. 

In  1867,  the  State,  or — as  contended  by  its  counsel — the  State  oflB- 
cials,  who — before  that  date — had  leased  the  Institute,  procured  an 
extension  of  the  term  of  said  lease;  and— ^by  a  joint  resolution  of  the 
Legislature — the' owners  of  the  Institute  were  required  to  have  it  prop- 
erly finished  for  the  first  day  of  the  month  of  November  of  that  year. 
To  again  assist  them  in  so  doing,  an  additional  appropriation  of  fifteen 
thousand  dollars  was  placed  at  their  disposition. 

These  appropriations  not  being  sufiBicient,  the  society,  in  order  U> 
comply  with  the  joint  resolution  already  referred  to,  negoliated  three  of 
its  own  notes,  secured  by  a  conventional  mortgage  on  two  lots  of 
ground,  that  transferred  to  it  by  the  State,  another  purchased  from 
Samuel  Locke,  and  the  buildings  thereon  erected.  These  notes  were 
negotiated  to  A.  Bochereau  &  Co.  and  the  Factors'  and  Traders*  Insu- 
rance Association.  They  advanced  the  money  needed  by  the  Mechanics' 
Society,  and — according  to  the  evidence — the  money  so  advanced  was 
used  for  exclusively  the  completion  of  the  unfinished  edifice. 

'  On  the  17th  of  February,  1871,  the  charter  of  the  Society  expired. 
As  the  charter  was  silent  as  to  the  mode  of  the  liquidation  of  its  afGurs, 
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ItB  crediton — who  admit  its  undented  ^oZvency— -epplied  to  the  late  Supe- 
rior District  Court  to  appoint  a  liquidator  to  take  chaise  of,  and  settle 
its  afEairs.  Their  application  was  granted,  and  the  court's  appointee 
authorized  to  sell  the  Society's  property  to  pay  its  debts. 

On  the  10th  and  16th  of  February,  1876,  the  holders  of  the  three 
negotiated  notes  brought  suit  against  the  liquidator,  for  the  recognition 
and  enforcement  of  the  mortgage  securing  the  payment  of  their  claim* 
To  their  demand,  he  opposed  the  plea  of  prescription.  As — however — 
by  the  effect  of  a  payment  of  interest,  that  of  the  notes  had  been — by 
mutual  consent  of  the  debtor  and  creditors — extended  until  the  expira- 
tion of  the  charter,  on  the  17th  of  February,  1871,  prescription— though 
apparently  in  'sight — ^had  not  been  acquired,  when — on  the  16th  of 
February,  1876,  the  creditors'  citations  were  served  on  the  liquidator. 
His  exception  was  properly  overruled,  and — on  the  6th  of  June— they 
obtained  judgment  for  the  amount  of  their  respective  claims,  with  re- 
cognition of  their  mortgage. 

On  the  14th  of  November,  the  court  ordered  the  sale  of  the  mort- 
gaged property,  and — between  the  date  of  that  order  and  the  sheriffs 
advertisement  of  the  sale  so  ordered,  the  very  same  property  which — ^it 
is  urged— has  not  ceased  to  belong  to  the  State,  was — nevertheless — 
seized  and  advertised  for  sale,  to  satisfy  the  taxes  thereon  levied  by  the 
State,  and  which  then — ^with  the  costs  incurred— amounted  to  three 
thousand  three  hundred  and  twenty-eight  dollars  and  thirty  five  cents. 

To  protect  their  rights,  the  creditors  were  compelled  to  pay  those 
taxes,  and — this  done— the  sherifT  proceeded  to  advertise  the  sale 
ordered  by  the  Superior  District  Court ;  but  the  creditors  had  hardly 
made  the  peremptorily  exacted  payment  of  State  taxes,  and  thus  re- 
moved  what  they  considered  as  the  only  obstacle  to  the  exercise  of  their 
rights,  than  a  suit  was  instituted— in  conformity  to  a  concurrent  resolu- 
tion of  the  Legislature  of  1875 — to  forfeit  to  the  State  the  mortgaged 
property,  and  enjoin  its  sale  under  the  order  of  the  14th  of  November. 
The  reasons  alleged  to  obtain  the  forfeiture  are,  that  the  Mechanics' 
Society  has  failed : 

First — ^To  maintain  a  library  for  the  use  and  benefit  of  the  mechcm- 
ics  of  New  Orleans  and  of  the  citizens  of  Louisiana. 

Second — To  maintain  a  course  of  lectures  on  the  physical  sciences, 
and  particularly  those  connected  with  agriculture  and  the  mechanical 
arts. 

Third— To  keep  the  building  erected  by  the  aid  of  the  money  ap- 
propriated by  Act  No.  126  of  1857  "  constantly  insured  to  the  largest 
amount  possible,"  as  required  and  contemplated  by  said  Act. 

To  the  action  filed  in  behalf  of  the  State,  the  creditors  excepted  on 
eight  dilTerent  grounds,  one  of  which  is  that,  "  by  act  of  the  Legislature, 


680  SUPREME  CXDURT  OP  LOUISIANA, 

In  the  matter  of  the  Mechanice'  Booiety. 


promulgated  on  or  about  the  15th  March,  1877,  the  State  has  reyfyed  the 
charter  of  the  New  Orleans  Mechanics'  Society  for  a  term  of  fifty  years, 
and  has  specially  recognized  its  rights  to  the  property  claimed  in  this 
suit,  and  has  enlarged  the  franchises  and  privileges  of  the  society,  and 
left  it  untrammeled  with  any  particular  conditions  as  to  the  use  of  the 
property  herein  claimed,  and  has,  by  said  Act,  waived  and  abandoned 
the  right,  if  any  it  ever  had,  to  claim  the  rescission  of  any  of  the  afore- 
said donations  or  the  forfeiture  of  any  property  of  said  Society,  and 
there  is  no  authority,  if  any  ever  existed,  for  the  prosecution  of  this 
suit" 

We  concur  in  the  assertion  that — prior  to  the  expiration  of  its  char- 
ter— ^the  Mechanics'  Society  did  not  comply  with  all  of  the  conditions 
attached  to  the  State  donations:  we  do  more — we  admit  that  the  society 
did  itself  violate,  and  that — at  the  suggestion  and  with  the  assistance  of 
those  who  then  represented  the  State,  it  again  violated  some  of  the 
conditions  imposed  upon  It  by  the  laws  invoked  to  forfeit  its  charter  and 
confiscate  its  property ;  but  can  we  disregard  the  fact  that — as  to  the 
most  important  of  the  several  violations  now  urged  against  it— its 
avowed  accomplice  was  a  sovereign  State?  That  accomplice  would  not 
be  allowed — if  it  so  intended — to  take  advantage  of  a  wrong,  in  the 
perpetration  of  which  the  largest  share  should  have  to  be  charged  to 
its  own  credit  The  State  has — however — undoubtedly  excused  and 
expressly  waived  the  forfeiture  which— to  no  inconsiderable  extent,  was 
incurred  at  the  instigation  of  its  mandataries. 

The  act  promulgated  in  1877  may  be — ^as  contended — of  doubtful 
parentage:  it  may  be  that  it  was,  through  the  door  of  fraud,  that  it  stole 
its  admission  in  the  statute  book — but  it  is  there,  and — since  its  admis- 
sion— two  Legislatures  have  met  and  adjourned,  without  even  attempt- 
ing  to  repeal  it  Their  failure  to  do  so  amounts  to  its  ratification,  and— 
were  it  a  legislative  bastard — it  is  now  too  late  to  contest  its  Intimacy. 
That  act,  which  revived  for  fifty  years  the  expired  charter  of  the 
society,  was  passed — not  with  only  a  simple  notice  of  the  causes  which 
might  have  justified  the  forfeiture  sought  to  be  obtained,  but  with  notice 
that  a  suit  was  pending — at  the  date  of  its  adoption — to  enforce  the 
rights  which,  it  is  alleged,  have  reverted  to  the  State,  on  accoui^t  of  said 
forfeiture.  Under  these  circumstances,  the  adoption  of  the  act  promul- 
gated in  1877  operated — it  is  evident — as  a  waiver  of  any  incurred 
penalty. 

16  Serg.  140—1  Pa.  426—9  Wend.  SSI'— 2  Pa.  546— Abbott's  Dig.  of 
Corp.,  No.  54,  pp.  354  and  355. 

That  act  is  not  unconstitutional:  its  title  expresses  its  objeets-rit 
impairs  no  obligation,  divests  no  vested  right:  it  neither  revives  nor 
amends — by  reference  to  its  title — any  repealed  or  existing  law,  nor  has 
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it  a  single  one  of  the  obaraoteriBtics  of  the  ex  post  facto  or  retroactive 
legislation  prohibited  by  the  constitution.  It  injuriously  affects  no  one, 
invades  no  right,  and  is  not  within  the  prohibition. 

2  Pet.  380—8  Pet.  88—11  Pet.  420—10  H.  395—17  H.  456—2  Pa.  74— 
4  WaU.  172. 

The  State  alone  was  interested  in  the  enforcenaent  of  the  forfeiture 
of  the  society's  cliarter,  and— in  advance  of  any  decree  declaring  that 
forfeiture— the  Bepresentatives  of  the  State  have — ^in  the  exercise  of 
the  powers  delegated  to  them — renounced;  in  its  name,  to  any  and  every 
right  which  it  might  have  acquired  under  the  expected  decree.  Can  the 
courts  of  the  State  ignore  that  legislative  renunciation,  and  deBtrcy—Avi 
obedience  to  the  concurrent  resolution  of  1875 — the  charter  which,  in 
1877,  wa»  revived  for  half  a  century?  Most  assuredly  not.  The  act 
adopted  in  1876  and  promulgated  in  1877  is  more  than  an  ordinary 
estoppel:  it  is  the  published  evidence  of  an  absolute  abandonment — by 
the  State — of  the  action  filed  in  its  behalf  against  the  New  Orleans 
Mechanics'  Society. 

Did  the  society  acquire— by  the  donation  from  the  State — the  un- 
qualified and  perfect  owneship  of  the  lot  of  ground  on  which  its 
institute  is  partly  built  ? 

Acting  under  the  authority  of  an  act  of  the  Legislature,  the  Gov- 
ernor of  the  State  transferred  to  the  society,  and  forevek,  the  possession 
and  occupancy  of  said  lot.  These  terms,  as  to  the  property  donated — 
transferred  a  right  by  which  it  was  to  be  perpetually  held  by  the  donee, 
and  so  held  to  the  perpetual  exclusion  of  all  others,  not  excepting  the 
State. 

In  Arnauld  vs.  Delachaise,  this  court — adopting  the  views  of  emi- 
nent commentators  on  the  civil  law,  said  with  them:  "  that  perpetuity  is 
contrary  to  the  very  essence  of  usufruct,  and  if  the  entire  enjoyment  of 
an  estate  has  been  expressly  bequeathed  in  perpetuity  to  a  community, 
the  right  thus  bequeathed  would  have  only  the  name  of  usufruct,  and 
the  property  itself  would  pass  by  that  description." 

•*On  voit — as  remarked  by  Mourlon — combien  serait  restreinte 
Fatilit^  de  la  propriete,  si  elle  etait  a  perpetuM  depourvue  de  see  attri- 
buts  essentiels,  le  jus  utendi  et  le  jusfruendL  Dans  la  plupart  des  cas, 
son  utility  serait  absolument  nulle  pour  celui  qui  en  serait  nanti.  Son 
effet  se  bornerait  k  gdner  Tusufruitier  dans  ses  projets  d'am<3lioration 
8ur  la  chose.  II  est  done  de  Tessence  de  la  propiiete  qu'elle  ne  soit 
point  perpetuellement  r^duite  au  jus  abutendi,  et,  reciproquement,  de 
I'essence  de  I'usufruit  d'etre  temporaire. " 

Mourlon,  Examen  du  C.  N.  vol.  1,  p.  720. 

After  the  donation  from  the  State  to  the  society,  of  the  possession 
and  occupancy— FOREVER— of  the  lot  described  in  the  act  of  1850,  who 
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would  have  coneented  to  purchase,  from  the  State,  that — which  we  are 
told — remained  of  ite  entirely  shorn  title,  and  of  its  more  than  naked 
ownership  ?  The  possession  willingly  relinquished  and  transferred  by 
the  proprietor,  and  which — by  an  express  stipulatiop  assented  to  by 
him — is  to  be  perpetually  enjoyed  by  his  transferee,  and — after  the  lat- 
ter— by  his  legal  representatives,  and  from  generation  to  generation,  is 
far  more  valuable  than  the  nameless  ownership  retained  by  the  pro- 
prietor, and  which— by  such  a  stipulation — ^would,  and  forever,  be  di- 
vested of  the  attributes  which  constitute  its  value.  The  pretended 
ownership,  which-^at  no  time — is  to  be  reunited  to  a  permanently  sev- 
ered and  transferred  possession,  is  not  an  ownership  known  to,  or 
sanctioned  by  our  laws. 

The  donation  from  the  State  to  the  society  was  a  donation  of  the 
entire  right  which  the  State  had  in  and  to  the  lot    The  State  so  con- 
strued it:  the  State  caused  it  to  be  assessed  as  belonging  to  the  society, 
levied  taxes  upon  it,  and  seized  it  for  the  satisfaction  of  the  taxes  so 
levied.    The  Legislature  of  the  State  rented  it  from  the  society,  and  it        ] 
is  manifest,  the  State — as  to  the  property  donated — ^reserved  bat  one 
right,  one  which  it  eould  exercise  only  in  case  the  society  failed  to  do         | 
and  perform  any  of  the  acts  required  of  it  by  the  second  section  of  the        | 
act  of  1850,  and  that  was  the  right  to  forfeit — for  its  own  use — ^the  build- 
ings and  improvements  which  were  to  be  eiiected  on  said  property,  and 
to  resume  the  possession  which — otherwise — was  to  be  perpetually  en- 
joyed by  the  donee. 

In  1877 — after  its  resurrection— the  society  intervened  in  this  suit, 
and — for  the  first  time — contested  the  validity  of  the  proceedings  by 
which  it  was  put  in  liquidation.  The  terms  of  its  intervention,  which 
was  not  pressed  in  the  lower  court,  and  which — here — seems  to  have 
been  abandoned,  are  indefinite  and  vague.  It  could  not  deny  that  its 
charter  had  expired  by  limitation,  that  it  was  solvent,  that  neith^  its 
charter  nor  the  general  laws  of  the  State  contained  any  provision  as  to 
the  mode  of  the  liquidation  of  its  affairs.  It  does  not  deny  the  correct- 
ness of  its  creditor's  demands,  which  was  fully  established  by  the  decla- 
rations of  its  president  and  secretary;  and  it  is  shown  that  if  those 
creditors  had  not  paid,  out  of  their  own  funds,  the  taxes  levied  and  due 
on  the  society's  institute — the  whole  of  its  immovable  property  which— 
when  that  payment  was  made — ^had  already  been  seized  for  said  taxes, 
would  have  been  sold  under  that  seizure. 

The  appointment  of  a  liquidator,  under  these  ciroumstances,  was— 
not  only  proper — but  indispensable,  as  well  in  the  interest  of  the  society 
as  in  the  interest  of  its  creditors,  and — as  held  in  Stark  vs.  Burke  etals. 
— "  there  can  be  no  question  as  to  the  power  of  the  court,  to  appoint  a 
receiver,  ex  propria  motu,  in  order  to  prevent  the  confusion  and  dil^i- 
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dfttion  consequent  upon  the  abandonment  of  a  company's  affairs,  pro- 
•duoed  by  the  inefficiency  of  the  law,"  etc.    5  A.  740—3  A.  182. 

Had  the  society  the  power  to  borrow  money  and  to  mortgage  Its 
property  to  secure  Its  reimbursement? 

By  the  act  of  the  17th  February,  1821,  Incorporating  the  society,  it 
was  declared  "  capable  at  all  times  hereafter  of  taking,  receiving,  pur- 
chasing, and  possessing  and  enjoying,  all  kinds  of  estates  and  ^ects 
whatsoever,  whether  real  or  personal^  to  an  amount  not  exceeding 
•1200,000,  and  Vie  same  4o  sell,  grant,  convey  and  dispose  of,"  etc. 

"  A  corporation  authorised  to  dispose  of  its  property  may,  in  general, 
•dispose  of  any  interest  in  the  same  it  may  deem  expedient,  having  the 
same  power  in  this  respect  as  an  individual.  Thus  it  may  lease,  grant 
in  fee,  in  tail,  or  for  term  of  life,  mortgage,  ^nd  though  insolvent,  assign 
Its  property  in  trust  for  the  payment  of  its  debts,  defeating  by  prefer- 
ence where  the  law  allows  it,  even  the  priority  of  the  State,"  etc. 

Angell&Ames,  191—8  Ohio,  548- -5  Wend,  590—1  Watts,  385—15 
Ind.  469-.32  N.  H.  484—10  Allen  448—26  A.  738. 

In  Bezon  vs.  Pike  et  als.  our  predecessors  said  :  *'  A  corporation* 
as  an  intellectual  being,  is  vested  with  the  powers  necessary  for  the  pur- 
poses for  which  it  was  incorporated,  and  can  act  only  through  its  offl- 
«ei«.  The  authority  to  malie  loans,  execute  notes,  pledges,  etc.,  by 
eorporations.  is  not  derived  from  or  regulated  by  the  law  of  mandate 
as  contained  in  the  Qvil  Code,  but  from  the  law  of  its  creation,  and— if 
not  conferred  by  the  express  letter  of  its  charter — may  be  inferred  or 
implied  from  the  powers  actually  conferred." 

23  A.  789. 

If  it  be  true — which  we  do  not  concede— that  the  society  was  not 
authorized — ^by  the  law  of  its  creation — to  borrow  the  money  which  it 
needed  to  complete  the  improvements  essential  to  the  purposes  for 
which  it  was  orgamsed  and  to  its  very  existence,  the  lacking  authority 
was— impliedly — delegated  to  it  by  the  joint  resolution  adopted  by  the 
Legislature  on  the  28th  of  February,  1867,  which  declared  "  that  the 
Mechanics'  Society — the  owners  of  the  building  now  occupied  as  the 
Btate  House,  be  and  it  is  hereby  required  and  empowered  to  make  the 
necessary  repairs,  and  to  finish  all  the  rooms  throughout  said  building, 
the  same  to  be  ready  for  occupation  on  or  before  the  first  of  November 
of  that  year." 

It  was  to  enable  the  society  to  do — within  the  space  of  time  indi- 
-eated  in  the  resolution — ^that  which  it  was  thus  empowered  and  required 
to  do,  that  it  sutmcribed  and  discounted  the  notes  held  and  sued 
upon  by  A.  Bochereau  &  Co.  and  the  Factors'  and  Traders'  Insurance 
Association,  and  it  was — partly  at  least— with  the  proceeds  of  said  notes 
that  the  aathorized  repairs  were  made  and  the  edifice  completed. 
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Tbe  claims  of  those  creditors  are  just,  the  mortgage  securing  thoee 
claims  valid :  but,  though  the  State  has  parted  with  the  owDerBbip  of 
the  hypothecated  property,  it  has  done  so  on  specified  oonditioos;  and 
the  enforcement  of  that  mortgage  can — in  no  way — change  or  alter 
those  conditions.  The  society's  rights  in  the  property  cannot  be  en- 
larged, those  of  the  State  cannot  be  reduced,  by  a  sale  made  to  satirij 
said  mortgage;  and  no  purchaser  can — by  such  a  sale — acquire  more  or 
otherwise  than  the  society  did  by  the  donation  from  the  State.  An 
already  accrued  forfeiture  has  been  waived;  but,  for  any  legal  cause 
which  may  have  arisen,  or  which  might  arise  from  the  date  of  that 
waiver,  the  State  still  retains  the  right  to  enforce  the  stipulated  for- 
feiture. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgntent 
appealed  from  is  affirmed  with  costs. 


On  Rehearing. 

Spencer,  J.  We  held  in  our  former  opinion  that  the  property  m 
controversy  in  this  case  was  donated  by  the  State,  subject  to  certain 
conditions,  the  non-performance  of  which  entitled  the  State  to  retake  it 
and  the  buildings  put  thereon.  Not  only  is  this  right  specially  reserved 
and  stipulated  in  the  act  of  donation  itself,  but  it  flows  irresistibly  from 
the  general  principles  of  the  law  as  laid  down  in  the  Civil  Code.  Article 
1559  provides  that  "  donations  inter  invos  are  liable  to  be  revoked  or 
dissolved  on  account  of  the  following  causes  :  ♦  ♦  ♦  The  non- 
performance of  the  conditions  imposed  on  the  donee.'* 

Article  1568.  "  In  case  of  revocation  or  rescission  on  acooont  of 
the  non-execution  of  the  conditions,  the  property  shall  return  to  the 
donor  free  from  all  encumbrances  or  mortgages  created  by  the  donee; 
and  the  donor  shall  have,  against  any  other  person  possessing  the  inoi- 
movable  property  gpiven,  all  the  rights  that  he  would  have  against  Uie 
donee  himself." 

Article  1569.  "  But  in  case  of  the  non-fulfilment  of  conditions, 
which  the  donee  is  bound  to  fulfil,  if  it  be  proved  to  have  proceeded 
from  his  fault,  he  may  be  condemned  to  restore  the  fruits  by  him  re- 
ceived since  his  neglect  to  fulfil."  But  if  the  non-fulfilment  proceeds 
from  causes  beyond  his  control,  he  is  liable  for  fruits,  only  from  the  date 
of  the  "  demand  for  the  revocation." 

These  articles,  with  the  exception  of  the  last,  are  but  the  applica- 
tion, to  the  contracts  of  donation,  of  the  general  principles  provided  for 
{dl  commutative  and  synallagmatic  contracts,  tu  wit,  that  there  is  a 
resolutory  condition  implied  in  all  contracts,  to  the  effect  that  non-pef- 
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mance  of  an  obligation  by  one  party  gives  right  of  resolntion  to  the 
ler.  The  effect  of  the  resolutory  condition  is  retroactive,  and  puts 
>  parties  in  the  position  of  having  never  contracted.  C.  0.  2045.  The 
iseqnence  of  which  is  that  the  acquirer  of  property  under  that  con- 
ion  will,  on  resolution,  owe  its  fruits  from  the  day  of  the  contract, 
i  the  other  party  tbe  principle  and  interest  of  the  sums  receive4. 
the  case  of  resolution  of  donations,  this  last  principle  is  modified  as 
have  seen  by  article  1569,  by  exempting  the  donee  from  restitution 
the  fruits  prior  to  the  demand  in  resolution,  except  in  cases  where  it 
proved  that  the  non-performance  has  resulted  from  his  fault  So  far, 
3refore,  from  the  right  of  the  State  to  resolution  being  extinguished 
the  accidental  destruction  of  the  building,  as  claimed  by  counsel,  its 
ly  effect  would  be  to  exempt  the  society  from  restitution  of  fruits 
d  revenues — and  perhaps,  to  a  delay,  which  in  such  cases  the  court 
ly  accord,  to  enable  the  donee  to  perform  the  conditions  and  thaireby 
old  the  resolution.    C.  C.  2047. 

Under  the  operation  of  these  elementary  principles,  aside  from  the 
press  terms  of  the  act  of  donation,  it  is  manifest  that  any  mortgages 
encumbrances  imposed  upon  the  property  by  the  donee,  are  subordi- 
.te  to  those  paramount  and  underlying  rights  of  the  State,  which  will 
ntinue  to  exist  "  against  any  other  person  possessing  the  immovable 
operty  given,"  just  as  they  exist  "  against  the  donee  himself." 

We  fail  to  appreciate  the  relevancy  or  pertinency  of  the  argument 

counsel,  touching  the  doctrine  of  '* risks,"  as  between  "debtor" 
id  "creditor."  The  right  of  resolution  does  not  depend  upon  the 
lestion  whether  the  obligor  was  or  was  not  in  fault.  That  question  is 
ily  important  as  affecting  liability  for  fruits  and  revenues,  and  perhaps 
fixing  the  delay  to  be  accorded  for  performance. 

We  see  no  reason  to  modify  our  former  opinion  and  decree,  and  it 
ordered  that  they  remain  undisturbed. 


No.  7401. 
The  State  vs.  Solomon  Womack. 

verdict  of  conviction  for  larceny  will  be  set  aside  when  it  appears  that  the  infor- 
mation on  which  the  defendant  was  tried,  and  convicted,  only  charged  that  he 
''aUemptecT*  to  commit  a  larceny.  Such  a  sentence  is  not  responsive  to.  or  justi- 
fied by  the  charge,  and  the  defendant's  objeoklons  to  it  may  be  made  after  the 
trial  and  conviction. 

{  PPEAL  from  the  Sixth  Judicial  District  Ck>urt,  parish  of  St.  Helena. 
i  Duncan,  J. 
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J.  M.  Wright,  District  Attorney,  for  th«  State. 

James  H.  Muse  for  defto^fuit  aod  appellant. 

The  opinion  of  the  oourt  was  delirered  by 

DsBlahc,  J.  The  defendant  was  tried  for,  and  convicted  of  the 
offence  of  having  "  wilfully,  illegally  and  felonioosly  shot,  killed  and 
cfiempted  to  carry  away,  with  intenJt  to  steal,  take,  carry  away  and  ood- 
vert  to  his  own  use,  a  hog  worth  the  sum  of  ten  dollars — the  property 

* 

of  W.  T.  Woodward — against  his  will,  consent  and  knowledge,  to  his 
pecuniary  loss  and  damage,  contrary  to  the  form  of  the  statutes  of  the 
State  of  Louisiana  in  such  cases  made  and  provided,  and  against  tM 
peace  and  dignity  of  the  same." 

After  trial  and  conviction,  he  was  sentenced  to  Imprisonment  ai 
hard  labor,  in  the  State  Penitentiary,  for  the  term  of  tw^ve  months. 
He  appealed,  and  relies  on  a  motion  which  he  made  in  arrest  of  Judg- 
ment, and  in  which  He  charges  that  the  information  filed  against  him  is 
not  in  legal  form,  and  not  sufficient  to  sustain  the  verdict. 

The  record  shows  that — ^in  the  lower  court — the  district  attorney 
asked  and  obtained  leave  to  file  a  bill  of  information,  charging  the  ac- 
cused with  larceny — ^that,  having  been  convicted  of  the  crime  of  larceny, 
he  was  sentenced  to  imprisonment  at  bard  labor  for  the  term  of  twelve 
months. 

These  recitals  and  the  nature  of  the  penalty  infiicted,  leave  no  doubt 
that  the  district  attorney,  the  judge  and  the  jury  were  under  the  im- 
pression that  the  prisoner  had  been  informed  against,  and — under  that 
impression — he  was  tried,  convicted  and  sentenced  for  the  crime  of 
larceny,  which  it  may  have  been  his  intention  to  commit,  but  which— 
according  to  the  averments  of  the  bill  of  information — ^he  did  not  carry 
into  effect. 

It  is  true  that— if  on  the  trial  of  any  one  for  a  crime  and  misde- 
meanor— it  shall  appear  to  the  jury  that  he  did  not  complete  theoffenoe 
charged,  but  that  he  was  guilty  only  of  an  attempt  to  commit  the  same, 
he  may  be  accordingly  convicted  and  punished.  This— however— refers 
to  exclusively  those  crimes  and  misdemeanors,  the  partly  executed  at- 
tempt to  commit  which  is  itself  a  crime.  For  instance,  if— upon  the 
trial  of  any  person  upon  an  indictment  for  robbery,  it  shall  appear  to 
the  jury  upon  the  evidence,  that  the  accused  did  not  commit  the  crime 
of  robbery,  but  that  he  did  commit  an  assault  with  Intent  to  rob,  the 
jury  shall  be  at  liberty  to  so  return  as  their  verdict,  etc. 

Rev.  St.  1053, 1054. 

In  this  case,  the  offence  charged  in  the  bill  of  information  is  that 
desciibed  in  section  815  of  the  Revised  Statutes,  which  is  punishable  by 
fine  not  exceeding  two  hundred  dollars,  or  imprisonment  not  exceeding 
six  months,  and  the  prisoner  was  tried,  convicted  and  sentenced  for  a 
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distinct  offence,  one  which  he  may  have  intended  to,  but  did  not  com- 
mit, one— the  commission  of  which  is  not.charged  against  him. 

It  matters  not  that  the  prisoner's  objection  to  the  proceedings  was 
made  after  his  trial  and  conviction:  he  stands  convicted  of  and  sen* 
tenoed  for  a  crime  which  is  not  charged  against  him,  and — so  far  as  we 
are  informed  by  the  transcript — does  not  appear  to  have  been  even  tried 
for  the  real  oftence  charged.  The  prisoner's  objection  to  that  irregu- 
larity, could  not  have  been  urged  by  demurrer  or  in  a  motion  to  quash 
—and,  be  this  as  it  may — we  can  certainly  not  affirm  a  sentence  which 
is  not  responsive  to,  and  is  not  justified  by  the  charge. 

It  is — therefore— ordered,  adjudged  and  decreed  that  the  verdict 
and  sentence  appealed  from  are  annulled,  avoided  and  reversed,  and 
this  case  remanded  to  the  lower  court,  there  to  be  proceeded  with  under 
the  same  bUl  of  informaMon,  but  according  to  the  views  herein  expressed 
and  according  to  law.  * 


52  1091 


No.  7247.  81  eaa 

51  1501 

Ciry  OF  New  Orleans  vs.  Louisiana  Savings  Bane  and  Safe  Deposit     S  iSI 

Company. 

Act  No.  70  of  the  extra  sesaion  of  the  I^eflrlBlature  of  1870.  which  inoorporates  the 
Louisiana  Savings  Bank  and  Safe  Deposit  Ck^mpauy,  and  which  exempts  the 
company  from  taxation  except  on  real  estate,  does  not  exempt  it  from  the  pay- 
ment of  the  license  tax  imposed  by  the  city  of  New  Orleans  on  all  persons  en- 
ffaired  in  a  similar  business. 

Where  the  Legislature  has  imposed  a  license  tax  upon  those  who  pursue  a  certain 
callinir.  or  business,  it  cannot  in  the  absence  of  any  valuable  consideration, 
exempt  any  particular  peraon.  or  persons  pursulni;  that  caHine,  or  business, 
from  the  payment  of  the  license.    Such  an  exemption  is  unconstitutional. 

I  PPEAIi  from  the  Sixth  District  Court,  parish  of  Orleans.    Rightor, 

Sam,  P.  Slanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Chas.  S,  Bice,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  defendant  corporation  is  appellant  from  a  Judgment 
condemning  it  to  pay  a  license  tax  of  $1000,  imposed  by  an  ordinance 
of  the  City  CoundL 

The  answer  denies  the  power  and  authority  of  the  city  to  impose 
any  license  tax  on  defendant.  The  ground  of  exemption  is  not  stated 
In  the  answer;  but  it  is  claimed  under  the  act  of  1870,  extra  session,  No. 
70,  p.  154,  incorporating  the  bank.    Section  three  of  this  act,  after 
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Stating  the  objects  and  powers  of  the  corporation,  adds,  in  the  last 
clause,  **  and  it  shall  be  exempt  from  taxation,  except  on  real  estate." 
It  does  not  appear  that  there  was  any  consideration  whatever  for  this 
exemption. 

The  amended  charter  of  the  city  of  New  Orleans,  act  of  1870,  extra 
session.  No.  7,  section  12,  paragraph  20,  specially  empowers  the  Ck)ODcQ 
to  levy  an  equal  and  uniform  tax  on  all  property,  real  and  personal, and 
to  levy  a  license  tax  upon  all  persons  pursuing  any  trade,  profession  or 
calling;  "  and  said  license  tax  shall  not  be  construed  to  be  a  tax  on 
property." 

The  city  ordinance  under  which  this  license  tax  is  claimed  was 
adopted  19th  December,  1876;  and  the  first  section,  which  fixes  the  yeaiiy 
rate  for  the  license,  is  as  follows: 

'*  Every  bank,  banking  house,  banking  compa'hy  or  banking  agency 
receiving  deposits,  or  dealing  in  gold,  silver,  uncurrent  money  or  ex- 
change, or  doing  any  banking  business,  one  thousand  dollars." 

Defendant  was  doing  a  banking  business;  and  it  was  specially 
authorized  by  section  three  of  the  act  of  incorporation  "  to  receive  on 
deposit  money  and  valuables  of  every  description,  *  ♦  *  and  to  pay 
out  and  deliver  the  same  by  check  or  otherwise." 

Two  questions  arise  for  solution: 

1st.  Was  it  the  design  of  the  legislature,  by  the  exemption  in  the 
act  of  incorporation,  to  relieve  defendant  of  liability  to  the  license  tax 
imposed  on  other  corporations  pursuing  the  like  business  ? 

2d.  Had  the  legislature  the  power  under  the  constitution  of  1868, 
art.  118,  to  grant  such  exemption  ? 

First.  In  the  act  amending  the  city  charter,  section  12,  paragraph 
20,  the  distinction  is  plainly  drawn  between  the  license  tax  and  the  tax 
on  property.  The  tax  on  property  is  ad  valorem,  at  a  fixed  rate  per 
cent;  the  license  tax  is  levied  by  classes,  at  a  fixed  sum  on  all  who  fall 
within  each  class  respectively.  When  the  word  "tax,"  or  "taxation" is 
used  without  prefix  or  qualification  in  revenue  laws,  an  imposition  on 
property,  in  general,  is  implied;  and  the  burden  on  professions  and  call- 
ings is  usually  expressed  by  the  phrase  "  license  tax." 

Exemptions  are  construed  strictly;  and  when  one  daims  that  gen- 
eral laws,  applicable  to  all  persons  in  the  same  cat^ory  with  himself, 
do  not  apply  to  him,  he  must  bring  himself  clearly  within  some  posi- 
tive exception.  Section  one  of  the  act  incorporating  this  bank,  author- 
izes it  to  acquire  such  real  estate  as  may  be  necessary  for  carrying  on 
its  business,  a  suitable  banking  house,  for  example,  and  such  other  real 
estate  as  may  be  acquired  from  the  foreclosure  of  mortgages,  in  the 
collection  of  its  debts.  It  was  not  the  intention  of  the  legislatore  to 
exempt  such  real  estate  from  taxation,  but  only  the  personal  property 
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of  the  bank,  its  capital,  for  instance,  which  would  probably  be  taxed  as 
part  of  the  individual  property  of  the  stockholders.  The  fair  and 
reasonable  interpretation  of  the  last  clause  of  section  three  of  the  act, 
*'and  it  shall  be  exempt  from  taxation,  except  on  real  estate,"  is  that  the 
legislature  had  in  view  only  that  burden  imposed  upon  property,  ad 
valorem,  which  is  aptly  expressed  by  the  word  "  taxation,"  and  that  it 
neither  contemplated,  nor  intended  to  grant,  exemption  from  that  im- 
position on  professions  and  callings,  which,  in  common  parlance,  is 
denominated  a  "  license  tax." 

Seoonp.  The  constitutions  of  1845,  art.  127,  and  1852,  art.  123, 
authorized  the  legislature  to  tax  all  persons  pursuing  any  occupation, 
trade  or  profession;  but  they  did  not  use  the  word  *Micense."  Under 
both  constitutions  licenses  were  granted,  and  license  tuxes  were  im- 
posed and  collected,  ^he  constitution  of  1868  requires  all  persons  pur- 
suing any  occupation,  trade  or  calling,  to  obtain  a  license,  as  provided 
by  law.    The  language  of  the  constitution,  art.  118,  is: 

*'  The  General  Assembly  may  levy  an  income  tax  upon  all  persons 
pursuing  any  occupation,  trade  or  calling.  And  all  stuck  persons  shall 
^tain  a  license,  as  provided  by  law." 

The  constitutions  of  1845  and  1852,  left  it  to  the  option  of  the  legis- 
lature to  levy  an  income  tax,  or  a  tax  on  occupations,  trades  and  pro- 
fessions. The  constitution  of  1868  also  makes  the  levy  of  an  income 
tax  optional;  but  it  requires,  by  the  use  of  the  word  "shall,"  persons 
pursuing  occupations  to  obtain  a  license,  as  provided  by  laio.  This  lan- 
guage implies,  necessarily,  that  a  license  tax  shall  be  imposed,  where 
the  license  is  required.  If  an  income  tax  is  levied,  it  must  be  upon  all 
persons  pursuing  any  occupation,  trade  or  calling,  that  is,  upon  all  per- 
sons having  income;  and  a  subsequent  clause  of  article  118,  requires 
this  tax  to  be  **pro  rata  on  the  amount  of  income,  or  business  done." 
The  words  "  all  such  persons  shall  obtain  a  license,"  do  not  mean  all 
persons  upon  whom  an  income  tax  is  levied;  because  the  levying  of  that 
tax  is  optional.  The  word  "such"  simply  designates,  by  reference  to 
the  enunciation  in  the  preceding  clause,  the  persons  who  are  required 
to  obtain  a  license,  that  is,  persons  pursuing  occupations,  trades  and 
callings.  The  words  "  all  such  persons,"  are  restricted  in  their  mean- 
ing by  the  qualification,  as  provided  by  law.  The  legislature,  therefore, 
must  provide  by  law,  what  occupations,  trades  and  callings  are  subject 
to  the  license  tax;  and  what  license  tax  shall  be  imposed  upon  each  oc- 
cupation, trade  and  calling. 

It  cannot  be  supposed  that  the  framers  of  the  constitution  intended 
to  require  the  priests  and  ministers  of  religion,  the  farmer,  the  day- 
laborer,  and  numerous  other  persons  pursuing  occupations,  to  obtain  a 
Uoense.   The  power,  therefore,  was  left  with  the  legislature  to  select  the 
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occupations,  trades  and  callings,  upon  which  the  license  tax  should  be 
leyied.  But  all  taxation  is,  by  this  article  of  the  constitution,  required 
to  be  equal  and  uniform.  In  the  exercise  of  the  discretion  necessarily 
deferred  to  the  legislature  by  the  words  **  as  provided  by  law,"  oertain 
occupations,  trades  and  callings  may  be  omitted;  but  when  any  such 
omission  is  made,  it  must  apply  equally  to  all  persons  throughout  the 
State  pursuing  the  occupation  thus  omitted,  and  none  of  them  can  be 
subjected  to  the  license  tax.  When  the  legislature  has  selected  the  oc- 
cupations, trades  and  callings  which  are  to  be  subjected  to  the  lioense 
tax,  the  law  of  equality  and  uniformity  requires  that  all  persons  in  the 
State  pursuing  such  occupations,  trades  and  callings,  according  to  their 
respective  classifications,  shall  be  subject  to  the  license  tax  which  is 
imposed  upon  each  class  respectively;  and  that  none  in  any  one  of  the 
classes  shall  be  exempt 

The  legislature  must  be  understood  not  to  have  intended  to  violate 
the  constitution.  If  it  be  conceded  that,  in  selecting  the  occupations, 
trades  and  callings  to  be  subjected  to  the  license  tax,  the  legislature 
mi^t  omit  banking  corporations,  it  would  not  thence  follow  that  one 
such  corporation  alone  might  be  exempted  l>y  a  special  law.  On  the 
contrary,  the  great  law  of  equality  and  uniformity  forbids  any  sudi 
special  exemption;  and  requires  that  all,  the  entire  class,  shall  be  exempt, 
or  that  all  composing  that  class  shall  be  subject  to  the  same  impositiQn. 

Whatever  the  intention  of  the  legislature  may  have  been,  whether 
it  had  or  had  not  the  power  to  grant  any  exemption  to  this  bank,  our 
conclusion  is  that  the  constitution  forbids  special  individual  exemption 
from  the  license  tax;  and  that  the  city  had  the  power  and  authority,  by 
the  express  terms  of  the  charter,  to  require  this  bank  to  pay  the  lioense 
tax,  which  the  ordinance  imposed  on  each  and  every  bank  pursdng  the 
business  of  banking  within  the  city  limits. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 
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113   882  ^  district  attorney  has  a  certain  discretion  as  to  how.  when,  and  whom  to  sdp  Id 

111  1^^!  *^®  name  of  the  State.    In  a  contest  for  the  possession  of  an  oflttce  under  the 

Intrusion  Act.  ho  may.  in  his  discretion,  join  either  of  the  eontestunts  as  a 
party  plaintiff,  and  the  contestant  whom  the  district  attorney  has  refased  to 
join  as  plaintiff,  but  olTered  to  join  as  defendant  in  the  suit,  can  not,  on  that 
ground,  maintain  a  claim  for  damacres  acrainst  the  district  attorney. 

A  PPE AL  from  the  Thirteenth  Judicial  District  Ck>urt,  parish  of  Tensas. 
Ol  Hough,  J, 


NEW  ORLEANS,  MAY,  1879.  641 

Farrar  vs.  Steele. 

E.  Howard  Farrar  and  L.  H,  Beeves  for  plaintiff  and  appellant 

Kennard^  Howe  dt  Ftei(Uis8  for  defendant  and  appellee. 

The  opinion  of  ttie  court  was  delivered  by 

DeBlang,  J.  In  January  1877,  Thomas  P.  Farrar  was  appointed, 
by  the  Governor  of  the  State,  as  district  attorney  pro  tempore,  ot  the 
parish  of  Tensas.  In  February  he  took  the  oath  of  office,  and — on  the 
26th  of  that  month— presented,  in  the  parish  court,  his  commission  and 
the  oath  which  he  had  taken.  In  doing  so,  he  remarked — as  testified  to 
by  one  of  defendant's  witnesses  and  denied  by  Mr.  Farrar — that  he  did 
not  expect  to  be  recognized  by  the  court  at  that  time,  but  wished  his 
commission  spread  upon  the  minutes  so  as  not  to  lose  his  legal  rights. 
H.  A  Garrett  was  then  acting,  and — until  June — continued  to  act  as  dis- 
trict attorney  pro  tempore  of  the  parish  of  Tensas. 

Defendant,  who  had  been  absent  from,  returned  to  that  locality  on 
the  29th  of  March,  and—the  day  after  his  arrival — was  waited  on  by 
Colonel  Beeves,  who  submitted — for  his  approval  and  official  signature 
as  district  attorney — plaintiffs  petition  against  Garrett,  for  intrusion 
into  the  office,  which  he  himself  claimed  and  to  which  he  was  entitled. 

Defendant — said  Colonel  Beeves — declined  to  accede  to  Mr.  Far- 
rar^s  request,  on  the  ground  that  he  did  not  want  to  interfere  with  the 
status  quo  which  then  existed;  but  stated  that  he  would  place  the  mat- 
ter  in  such  a  shape  as  to  settle  it  at  the  next  term  of  the  district  court 
for  the  parish  of  Tensas.  He— according  to  Colonel  Beeves'  declara- 
tion—spoke very  fairly,  and  did  not  seem  to  question  the  fact  that  Mr. 
Farrar  had  been  commissioned  as  district  attorney  j:)ro  tempore. 

Shortly  after  this  conversation,  Mr.  Steele  left  for  Concordia,  to  at- 
tend  the  district  court.  Whilst  there,  he  was  again  asked,  by  another 
friend  of  plaintiff,  to  sign  the  petition  for  intrusion,  and  again  refused 
*  to  do  it.  On  the  6th  of  April,  Mr.  Farrar  filed  the  present  suit,  in  which 
he  charges  that  defendant  has  wilfully  and  maliciously  neglected  and 
omitted  to  periorm  his  official  duties,  and — on  that  account — claims 
against  him,  as  actual  and  vindictive  damages,  the  sum  of  fifteen  htm- 
dred  dollars. 

In  order  to  compel  defendant  to  lend  him  his  official  assistance, 
plaintiff  had  to  proceed  against  him  by  mandamus.  In  answer  to  the 
rule  taken  to  that  effect,  he  contended  that  he  had  been  shown  but  one 
commission — that  of  Mr.  Garret,  and  that — if  Mr.  Farrar  held  a  com- 
mission for  the  same  office,  it  had  issued  in  error  and  was  a  nullity. 

On  the  26th  of  April,  the  provisional  mandamus  was  made  absolute, 
and — on  the  16th  of  May— defendant,  as  district  attorney,  joined  plain- 
tiff in  a  suit  against  Mr.  Garrett  for  the  office  in  dispute.  That  suit  was, 
on  the  23d  of  June,  finally  decided  in  favor  of  plaintiff,  who— in  Septem- 
ber—brought an  action  against  his  competitor,  and  obtained,  against 
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hini)  a  judgment  for  the  emoluments  diverted  by  the  intrusion,  and— in 
October — brought  another  action  against  the  parish  of  Tensas  for  the 
fees  due  him  as  district  attorney  pro  ievtipore,  from  the  day  he  had 
qualified  in  that  capacity. 

The  Attorney  General  and  district  attorneys  are  classed—by  the 
constitution  of  our  State — as  officers  of  the  judiciary  department,  and 
it  is  evident  that — ^as  a  general  rule — the  powers  conferred  upon  them 
are  not  purely  ministerial.  Their  discretion  is  limited ;  but  that— as  & 
necessity — they  do  possess  a  discretion,  is  indisputable.  In  nearly  every 
instance,  they  alone  determine  when,  how  and  who  to  prosecute  or  sue 
in  the  name  of  the  State. 

Const,  of  1868,  art.  92,  94r-Rev.  St  from  sec.  1140. 

This  court  has  twice  held  that  a  district  attorney  prosecuting  on 
behalf  of  the  State,  may  enter  a  nolle  prosequi  at  his  discretion,  subject 
only  to  the  right  of  defendant — after  the  trial  has  commenced  and  evi- 
dence given,  to  insist  on  the  trial.  In  this  respect,  neither  the  court  nor 
the  accused  has  the  right  to  oontix)l  the  attorney  of  the  State.  6  R  63; 
8R583. 

"  When  duties  which  are  purely  ministeria],  are  cast  upon  olfioen 
whose  chief  functions  are  judicial,  and  the  miuisterial  duty  is  violated, 
the  officer,  although  for  most  purposes  a  judge,  is  still  civilly  responsible 
for  such  misconduct,  when  it  is  shown  that  his  decisions  wefe  not  only 
erroneous,  but  that  he  acted  from  a  spirit  of  wilfulness,  corruption  and 
malice." 

U  Mo.  491—32  Ind.  239—6  W.  Va.  486—20  Am.  Rep.  431. 

The  law  provides  that  "  when  any  person  shall  usurp,  intrude  into 
or  unlawfully  hold  or  exercise  any  public  office  or  franchise  within  this 
State,  it  is  made  the  duty  of  the  district  attorney  or  district  attorney 
pro  tempore  of  the  parish  in  which  the  case  aris^,  and  for  the  paiiah  of 
Orleans  of  the  Attorney  General,  to  bring  an  action  against  the  cffending 
party  or  parties,  when  so  required  to  do.** 

Rev.  St.  sec.  1150, 1151. 

"  Whenever  such  an  action  shall  be  brought  against  a  person  for 
usurping  or  intruding  into  a  public  office,  the  district  attorney  or  dis- 
trict attorney  pro  tempore,  or  the  Attorney  General — as  the  case  may 
be — in  addition  to  the  statement  of  the  cause  of  action — may  set  forth 
in  the  complaint  the  name  of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto;  and,  in  such  case,  on  proof  that 
the  defendant  has  received  fees  or  emoluments  belonging  to  said  ofBoe, 
an  order  may  be  granted  by  a  judge  of  a  competent  court  for  the  arrest 
of  said  defendant,"  etc. 

Rev.  St.  sec.  1154. 

Do  these  provisions  impose,  upon  the  State  officers,  a  purely  minis- 
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terial  duty?  When  they  are  so  required  to  do,  it  is  made  their  duty  to 
bring  an  action  against  the  offending  party  or  parties.  To  comply  with 
this  imperative  instruction,  how  must  they  proceed,  who  must  they  Join, 
when  the  application  comes  from  both  of  the  rival  pretenders  ?  Is  their 
^liscretion  so  completely  superseded,*  that  they  can  not — even'  for  the 
parpose  of  determining  whom  to  join — ascertain  who  appears  to  be  the 
oftending  party  or  parties.  If  so,  what  must  they  do,  when  the  two 
applications  are  simultaneously  presented  ? 

When,  and  under  what  circumstances  are  the  State  officers  com- 
manded to  interfere  ?  When  any  public  office  has  been  usurped,  in- 
traded  into  or  is  unlawfully  held.  Unless  and  until  they  are  satisfied — 
not  only  that,  the  law  has  been  violated — but  by  whom  it  was  violated, 
they  cannot  know  who  is  the  off  ending  party  and  against  whom  to  bring 
the  action.  Must  they  interfere  at  the  request  of  any  claimant,  though 
they  may  have  every  reason  to  believe  that  the  claimant  is  himself 
attempting  to  intrude  into  the  disputed  office,  and  though  honestly 
convinced  that  the  party  alleged  to  be  the  usurper  is  entitled  to  and 
lawfully  holds  the  office  ?    We  believe  not. 

By  the  letter  of  the  law,  the  Attorney  General  and  district  attorneys 
are  expressly  authorized  to  set  forth,  in  the  complaint,  the  name  of  the 
person  rightfully  entitled  to  the  office,  and — in  order  to  comply  with 
that  provii^on  of  the  law — they  must  necessarily  have  and  exercise  some 
discretion.  Otherwise,  how  could  they  discover  and  set  forth  who  is  or 
is  not  rightfully  entitled  to  the  office  ?  This  leads  to  the  conclusion  that 
—though  the  State  attorneys  are  bound  to  join  one  of  the  contestants, 
they  cannot  be  compelled  to  join  that  of  the  contestant  who — ^in  their 
opinion — ^is  the  offending  party. 

The  Supreme  Court  of  New  York  held  that "  where,  under  the  law, 
the  Attorney  General  is  empowered  to  determine  in  what  cases  proceed- 
ings by  information  in  the  nature  of  a  quo  warranto  shall  be  instituted 
to  try  the  title  to  any  public  office  or  franchise,  he  is  regarded  as  vested 
with  a  discretion,  the  exercise  of  which  is  in  its  nature  a  judicial  act, 
over  which  the  courts  have  no  control."  Here,  the  power  conferred  on 
the  State  attorneys  is  not  as  broad :  they  cannot  legally  decline  to  in- 
stitute proceedings  to  try  the  right  to  an  office;  but  it  is  within  their 
discretion  to  determine  in  whose  name  the  action  shall  be  brought.  The 
minlBterial  and  imperative  duty  imposed  upon  them  is — when  they  are 
so  required — to  bring  the  action  without  the  least  unnecessary  delay, 
and  it  matters  not — in  such  an  action— whether  the  applicant  be  a  plain - 
tilf  or  a  defendant.  His  interest  and  his  rights  are  that  it  be  promptly 
instituted,  promptly  tried  and  promptly  decided.  He  could  gain  no  ad- 
vantage by  appearing  as  a  plaintilT,  nor  could  he  lose  any  by  being  a 
defendant. 
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To  test  the  right  to  the  contested  ofiBce,  the  district  attorney  pro- 
posed to  join  Mr.  Garrett  in  a  suit  against  plaintiff,  under  the  intrusion 
act:  his  proposition  was  not  accepted.  As  to  his  motives  in  refusiiig  his 
official  assistance  to  Mr.  Farrar,  who  had  been  regularly  appointed  and 
who— soon  after — was  judicially  recognized  as  the  district  attorney  pre 
tempore  of  the  parish  of  Tensas,  we  cannot  inquire.  He  has  not  ex- 
ceeded the  bounds  of  his  discretion  and  is  not  liable  in  damages. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 
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No.  7486. 
CiTT  OF  New  Orleaks  vs.  John  P.  Becker, 

A  resident  of  the  city  of  New  Orleans  enframed  in  an  occupation  which  subjects  him 
to  a  license  tax  imposed  by  the  city,  has  no  right  to  an  injunction  to  restrain 
the  city  from  collecting;  the  license,  and  enforoins  the  penalties  prescribed  for 
its  non-payment.  On  the  other  hand  the  city  may  enjoin  him  from  carrying  ok 
his  business  until  his  license  is  paid,  and  such  an  injunction,  sued  out  by  the 
city,  cannot  be  dissolved  on  bond. 

i  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightor, 

E.  K  McCaleh,  City  Attorney,  and  Sam.  P.  Btane,  Assistant  Citj 
Attornej^  for  plaintifT.  and  appellee. 

Frank  Michinard  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  On  the  13th  March,  1879,  John  P.  Becker  filed  a  petition 
in  the  Sixth  District  Court  praying  for  an  injunction  prohibiting  the  city 
and  the  police  from  interfering  with  him  in  his  business;  and  to  prevent 
the  collection  of  a  license  tax. 

He  alleges  that  he  is  the  keeper  of  a  saloon,  and  as  such  is  liable  to 
a  reasonable  license  tax;  that  he  applied  to  the  city  for  a  license,  which 
was  refused,  the  city  claiming  82500,  and  $50  additional  for  the  Charity 
Hospital,  under  an  ordinance  of  December,  1878,  fixing  the  tax  at  that 
rate  on  coffee-houses  with  theatrical  performances,  with  or  without  ad- 
mission fee. 

That  he  does  not  keep,  and  has  not  kept,  during  the  year  1879,  a 
coffee-house  with  theatrical  performances,  and  is  not  liable  for  the 
license  tax  demanded;  and  that  the  city  threatens  to  close  his  establish- 
ment, unless  the  license  is  immediately  paid,  and  to  seize  it  provision- 
ally, in  default  of  payment,  by  which  he  would  suffer  irreparable  injury 
and  ruin. 

A  preliminary  restraining  order  was  granted,  and  a  rule  ntsi,  re- 
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qnlring  the  dty  to  show  cause  on  the  15th  March,  why  the  injunction 
should  not  issue  as  prayed  for. 

On  the  14th  March  the  city  filed  a  petition  in  the  same  court,  alleg- 
ing that  Becker  was  keeping  a  coffee-house  with  theatrical  performances; 
that  he  had  been  conducting  this  business  since  January,  1879,  and 
would  continue  to  do  so  unless  enjoined;  that  he  refused  to  pay  the 
license  tax  fixed  by  the  city  ordinance;  and  that  his  conduct  not  only 
deprives  the  city  of  a  certain  revenue,  but  seriously  interferes  with  the 
police  of  the  city,  and,  if  permitted,  will  be  productive  of  insubordina- 
tion, and  unlawful  resistance  to  the  laws  and  ordinances  of  the  city. 

That  for  the  payment  of  the  license  tax  the  city  has  a  privilege  and 
a  lien  on  the  personal  property  of  defendant,  with  the  right  to  seize 
and  sell  the  same;  and  the  additional  right  to  enjoin  the  defendant  from 
carrying  on  the  business  until  the  license  tax  shall  have  been  paid. 

The  prayer  is  for  an  injunction  restraining  defendant  from  continu- 
ing to  carry  on  the  business  of  keeping  a  coffee-house  with  theatrical 
performances  until  he  shall  have  paid  the  license  tax;  and  for  judgment 
for  the  amount  of  the  tax. 

The  injunction  was  gpranted  as  prayed  for;  and  on  the  next  day 
Becker  took  a  rule  on  the  city  to  show  cause  why  it  should  not  be  dis- 
solved on  his  giving  bond,  as  provided  by  the  Code  Practice,  art.  307. 

On  hearing,  the  court  refused  to  grant  the  injunction  prayed  for  by 
Becker;  and  also  refused  to  dissolve  on  bond  the  injunction  granted  to 
the  city.    Becker  appealed  from  both  these  orders. 

We  think  the  court  did  not  err  in  refusing  to  grant  the  injunction 
as  prayed  for  b^  Becker.  The  charter,  act  of  1870,  extra  session,  page 
36,  section  12,  paragraph  10,  subjects  all  places  for  shows  and  exhibi- 
tions, and  shops  for  retailing  liquors,  etc.,  to  the  police  power  of  the  city* 
Paragraph  20  authorizes  the  city  to  levy,  impose  and  collect  a  license 
tax  upon  all  persons  pursuing  any  trade,  profession  or  calling,  and  to 
provide  for  its  collection;  and  section  21  provides  that  **  upon  the  prayer 
of  the  city,  *  ♦  *  any  court  of  competent  jurisdiction  shall  enjoin 
the  person  or  persons  so  liable  to  pay  a  license  tax,  and  who  shall  re- 
fuse or  neglect  to  pay  the  same,  from  continuing  to  carry  on  such  busi- 
ness or  profession  until  he  shall  have  paid  the  same,  and  all  costs  and 
charges  for  the  recovery  and  enforcement  of  the  elaiih  therefor." 

This  right  of  the  city  is  wholly  incompatible  with  the  right  of  the 
taxpayer  to  enjoin  the  city  in  the  collection  of  the  license  tax,  or  from 
interfering  with  him  in  carrying  on  his  business.  His  application  for  an 
injunction  is  the  refusal  to  pay  the  license  tax,  and  would  authorize  the 
dty  to  demand  the  injunction  to  prevent  the  continuance  of  the  busi- 
ness. The  object  of  the  law  is  to  enable  the  city  to  compel  the  prompt 
payment  of  the  license  tax;  and  that  object  would  be  defeated  if  the 
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taxpayer  were  allowed  either  to  take  the  initiative,  by  enjofoiBgtittdltf, 
or  to  have  the  injunction  granted  to  the  city  diasolTed  on  bowL  h 
either  case  he  might  by  the  necessary  delays  in  the  district  o(ratt,8id 
by  appeal  to  this  court,  successfully  resist  the  license  tax  for  a&  ettin 
year;  and  thus  enjoy  the  privilege  of  carrying  on  his  boBiinBB,  ii  d»- 
flance  of  the  law,  without  complying  with  its  requirementB.  Id  qb; 
oases,  at  the  end  of  the  litigation,  the  city  would  find  no  propstjto 
meet  its  demands. 

Defendant  does  not  state  in  his  petition  what  business  hecania(s 
in  his  saloon.  If  it  is  not  that  for  which  the  city  demands  the  Iwstt 
tax  complained  of,  the  injunction  which  merely  forbids  bun  toeuTTOB 
that  business,  will  do  him  no  harm;  and  if  the  city  does  not  proTetliit 
he  is,  or  that  since  the  first  of  January  he  has  been  carryiogootliil 
business,  he  will  not  be  condeomed  to  pay  the  license  tax  sned  (or. 

The  injunction  which  defendant  sought  to  obtain  was  ndtheriBiae 
nor  less  than  an  attempt,  on  his  part,  to  prevent  the  dty  from  Mbs% 
the  aid  of  the  judicial  tribunals  to  enforce  its  asserted  charter  ogiAi 
That  is  not  a  proper  proceeding.  He  should  have  waited  until  tbedif 
resorted  to  the  process  authorized  by  law;  and  in  Mefenoe  of  tint  si, 
set  up  whatever  he  relied  upon  to  defeat  the  demand. 

The  orders  appealed  from  are  affirmed  with  costs. 


No.  7494. 
Q.  S.  Goldsmith  vs.  Citt  of  New  OnLEAna 

There  is  no  law  soverninflr  the  amount  of  license  tax  the  city  of  NewOriewiW 
Impose  on  persons  pursuincr  any  particular  business.  It  is  a  qne^on  ofeo*- 
dienoy.  of  which  the  city  authorities  are  the  sole  judipes. 

The  license  of  $2500  a  year  imposed  by  the  city  of  New  Orleans  on  pewoas^ 
carry  on  the  business  of  a  coflfee-house.  or  drinking  saloon,  with  theatJioipf- 
formanoes  attached,  is  not  unconstitutional,  and  the  city  cannot  be  eijoatf 
from  enforcing  its  payment. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  ISfMff, 

Belden  dt  Duvigneaud  for  plaintiff  and  appellant. 

E.  H.  Mc  Caleb,  City  Attorney,  and  8am,  P.  BUme,  AsaistontOtr 
Attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  petition  alleges  that  the  plaintiff;  Goldsmith,  to  ons 
and  proprietor  of  a  bar-room  or  coffee-house,  in  which  buUdfag**^^ 
ducts  what  is  known  as  a  concert  saloon,  and  in  the  same  ealooi  c^ 
coffee-house  where  theatrical  plays  are  performed,  as  soda/B^^^ 
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dtf,  bat  wbioh  In  truth,  ae  to  the  oonoert  ealoon  and  tbeatrica 
applied  to  jrour  petitioner,  ia  not  true." 

What  the  precise  meaning  of  this  paragraph  in  the  petltlo 
we  cannot  tell;  but  the  petition  proceeds  to  state  that  the  dty 
of  petitionet  <2500,  license  tax,  and  $50,  hospital  tax ;  and 
pays  this  tax  his  business  will  be  closed. 

He  alleges  that  the  ordinance  Imposing  this  tax  is  uncons 
and  void,  because  It  discrl  mi  nates  against  hie  business  by  obt 
the  same  largely  in  excess  of  other  business  of  the  same  chara 
Is,  that  some  coffee-houses  are  required  to  pay  S76,  and  theatr 
fSbO,  being  9325,  "  while  for  the  same  business  petitioner  Is  ob 
aforesaid,  $2500,  besides  the  S50  hospital  tax,  not  imposed 
doing  the  same  busiaess." 

He  prays  for  an  Injunction  restraining  the  olty  from  oolle 
lioeose  and  hospital  taxes,  and  the  city  and  the  police  from  d 
bntiDeas. 

The  injunction  was  granted  on  plaintiff  giving  bond  for  S 
dty  moved  to  dissolve  for  insuCQaienoy  of  the  bond  ;  and  be 
plaintiff  is  without  right  to  enjoin  the  city  in  the  premises.  Th 
was  tried  and  taken  under  advisement  on  the  11th  February;  a 
14tb  Uaroh  the  dty  obtained  an  order  dissolving  the  Injunctloi 
On  the  l&th  March  the  court  dissolved  the  injunction  on  tl 
submitted  11th  February;  and  plaintiff  appea'ed  from  the  ore 
solve  on  bond,  and  from  the  judgment  dissolving  the  injuncti 
motion. 

This  oase  differs  from  Beoiier's,  just  dedded.  In  tliat  Becki 
that  he  was  not  keeping  a  coffee-bouse  with  theatrical  perfi 
while  plaintiff  dearly  admits,  by  his  unoandld  and  oontredicU 
inga,  tliat  he  ia  carrying  on  the  precise  business  for  which  the 
nance  requiree  the  license  tax  demanded.  It  also  differs,  in  th 
sought  to  bond  the  Injunction  granted  to  the  dty,  while  In  thi 
dty  obtained  an  order  to  bond  the  Injunction  granted  to  plaint 
tiff  also  allegee  the  unconstitutionality  of  tbe  ordinance,  whit 
did  not  do. 

The  city  had  the  power,  as  we  have  seen  in  Becker's  et 
pose  the  lloease  tax.  No  Jaw  lays  down  any  rule  by  which  th 
of  this  tax  shall  be  fixed.  It  id  a  question  of  expediency  ano 
regulation,  ot  which  the  dty  authorities  are  sole  judges;  and 
dol  tribunals  have  no  power  to  control  them  in  the  exerdse  o 
creUon. 

As  to  the  alleged  discrimination,  tbe  license  tax  must  be  a 
for  each  calling  or  business.  Coffee-houses  doing  no  othei 
than  that  of  retailing  beverages  may  be  taxed  (75:  theati 
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minlBter  to  the  intellectual  tastes  by  scenic  exhibitions,  music  etc^ij&- 
out  furnishing  drinks  or  other  refreshments,  may  be  taxed  $250.  CoA»> 
bouses  with  vocal  or  instrumental  music,  or  both,  may  be  tared  Hit 
and  ooffiee-houses  with  theatrical  performances,  may  be  taxed  ISOO, 
without  any  infringement  of  the  law  of  equality  and  anifonnity. 

A  coffee-house  with  theatrical  performances  is  neither  a  merecgfl» 
house,  nor  is  it  a  theatre,  in  the  sense  of  the  law.  It  is  a  distinct  tRsi- 
ness;  and  the  license  for  such  a  business  is  not  to  be  ascertained  bf 
adding  to  the  coffee-house  license  that  required  for  a  theatre.  l%eeikf 
authorities  may  have  deemed  it  wise  to  suppress  such  establishipeDi 
by  imposing  a  heavy  license  tax:  they  may  have  considered  them  pes- 
liarly  dangerous  to  the  public  peace,  and  the  tranquility  o{  the  aeigk- 
borhoods  in  which  they  are  located;  and  as  destructive  of  good  woak] 
especially  with  respect  to  the  young  and  inexperienced,  attracted  1& 
them  by  the  extraordinary  combinations  by  which  they  minjeter  to 
sensuality.  What  the  keeper  of  such  an  establishment  has  therigiitte 
require  is,  that  all  who  pursue  the  same  business  shall  pay  the  ue 
amount  as  license  tax;  and  that  is  what  the  dty  ordinance  reqoireBk 

We  incline  to  the  opinion  that  article  307  of  the  Code  of  Fnois 
does  not  apply  to  such  injunctions  as  this;  but  it  is  not  necessary  fore 
to  pass  upon  that  point  now  ;  because  the  injunction  was  disscdTed  a 
the  motion  the  day  after  the  order  to  dissolve  on  bond  was  granted. 

For  the  reasons  stated  in  the  case  of  Becker,  just  decided,  wettti 
the  court  erred  in  granting  the  injunction.  If  every  taxpayer  may tm* 
the  city  in  tho  enforcement  of  its  ordinances,  and  in  the  exercise  of  di 
police  powers,  and  in  the  collection  of  taxes,  by  alleging  the  qdcob^ 
tionality  of  the  law  or  ordinance,  it  would  not  be  possible  to  admifii^ 
the  city  government. 

The  judgment  appealed  from  is  therefore  aflSrmed  with  co8t& 
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No.  913.  irro 

48  1211 

Wm.  S.  McIntosh,  Tutor,  vs.  R.  H.  Kelly  bt  al. 

a  airent  employed  by  the  tutor  of  a  minor  to  manace  a  plantation  of  the  minor. 

and  employ  laborers  for  its  oultivation.  is  not  authorized  to  form  a  plantini: 

partnership  with  one  of  such  laborers. 
here  no  valid  contract  has  been  made  by  the  tutor  for  supplies  furnished  for  the 

oaltlvation  of  the  minor's  plantation,  th^  minor  is  liable  for  only  so  much  of 

the  supplies  as  are  proved  to  have  inured  to  his  benefit. 

{  PPEAL  from  the  Fourteenth  Judicial  District  Ck>urt,  pariah  of  Rlch- 
L  laud.    Parsons,  J. 

Biohardson  &  McEnery  for  defendants  and  appellants. 

Cobb  dt  Gunby  for  plaintiff  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  minor  Helen  S.  Stafford  owned  the  Cherry  Bluff 
lantation  in  Richland  parish.  Her  tutor  and  father  was  J.  Q.  0.  Staf- 
3rd,  who  during  the  year  1875  undertook  the  cultivation  of  said  place, 
i  the  name  and  for  account  of  the  minor.  He  appointed  one  Hunter 
A  agent  or  manager  of  the  place.    As  such  Hunter  employed  laborers. 
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and  made  contracts  with  them.  The  general  terms  of  these  oootmii 
were,  that  Stafford,  tutor,  should  furnish  land,  houses,  team  aaitda- 
ails,  and  advance  necessary  supplies.  The  laborer  to  have  <»6  half  the 
crops,  less  such  amount  thereof  as  would  reimburse  the  rappixBift- 
vanoed.  Among  the  persons  employed  by  Hunter,  agent,  was  one  J.X. 
Galloway.  The  substance  of  their  contract  was,  that  Callonay  Wa 
furnish  his  horse,  two  oxen,  and  wagon  and  his  persoDal  labor  m  ors- 

seeing  and  cultivating  the  plantation,  and  to  cultivate acma 

cotton  and acres  in  com.    Hunter,  agent,  was  to  famish  the  Isd 

and  two  mules  free  cf  rent  for  the  year  1875;  Calloway  to  ooco^thi 
house  and  quarters  on  said  place  and  to  keep  the  same  in  good  order, 
and  superintend  the  building  of  the  fence,  and  look  to  th^  care  of  stod; 
Calloway  to  receive  one  half  of  the  crop  of  cotton  and  oora  madekj 

him  on  the  said acres  of  land,  as  also  one  half  of  the  net  sbi? 

of  crop  made  by  the  other  laborers  on  said  place,  less  the  amoiotol 
supplies  furnished  him  by  said  Hunter,  agent" 

R  H.  EdUy  was  a  merchant  at  Girard,  in  said  parish.  Daring  tfai 
year  Calloway,  who  was  a  nephew  of  Kelly  by  marriage,  pnrehisad 
goods,  wares,  and  merchandise  from  Kelly.  The  credit  seems  to  b»e 
been  extended  solely  to  Calloway.  He  bought  the  goods.  Theaoopsat 
was  kept  against  him  alone.  It  amounted  to  about  $690,  and  embiaod 
every  variety  of  article  of  family  use,  from  candy  to  pickled  pork-ftta 
tape,  needles,  and  pins  to  osnabergs  and  cottonades. 

In  January,  1867,  Kelly,  alleging  that  Calloway  and  Stafford  fcrv 
planting  partners,  and  that  he  had  furnished  them  with  Deoessaiyn?- 
plies  to  make  the  crop  of  1875  on  Cherry  Bluffy  sequestered  aU  the  flX- 
ton  and  com  on  the  place,  and  caused  the  same  to  be  delivered  tola 
on  bond,  and  disposed  of  it 

The  present  suit  is  brought  by  Mcintosh,  tutor  of  saidniv' 
(the  former  tutor  having  died),  against  Kelly  and  the  sheriff  to  reei^ 
said  property  or  its  value.  There  was  judgment  below  oondoniiag^ 
fendants  to  return  the  property,  and  in  default  thereof  to  payitsnlK 
$760,  less  S297  83,  the  amount  of  necessary  supplies  furnished  byKeBf 
to  make  the  crop;  also  for  9100  damages  for  attorney's  fees,  etc.  l^ 
having  died,  his  administrator,  John  Chaffe,  appeals.  The  sheriff li^ 
not  appealed.  There  was  no  partnership  between  Stafford,  and  OiS^ 
way,  much  less  between  the  latter  and  the  minor.  HuDter  lums^  ** 
but  a  manager  or  overseer,  and  had  no  authority  in  law  or  (ad  to  P^ 
either  Stafford  or  the  minor  in  partnership  with  any  one. 

Calloway  is  shown  to  have  utterly  failed  to  perform  his  part  of  Ae 
contract,  and  to  have  been  a  very  idle  person — neither  woridog  )a0» 
nor  inducing  the  other  laborers  to  work  and  gather  the  crops. 

Under  the  testimony  in  this  case  Calloway  himself  c^old  ud^ 
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justly  demanded  any  part  of  the  products  of  the  year.  If  Kelly  had 
any  rights  against  the  minor,  it  was  only  to  the  extent  that  he  shows 
that  the  goods  and  supplies  furnished  by  him  to  Calloway  were  used 
in  feeding  the  laborers,  etc.,  whilst  making  the  crop,  and  to  the  extent 
therefore  that  they  inured  to  the  benefit  of  the  minor.  The  judge  a  quo 
had  the  witnesses  before  him,  and  he  concluded  that  the  minor  had  re- 
oeiTed  benefit  to  the  extent  of  $297  83.  The  minor,  under  the  evidence 
in  this  case  was  the  owner  of  the  crop,  and  had  advanced  to  the  negroes 
supplies  quite  equal  to  their  portion  of  it  The  seizure  of  it  by  Kelly, 
as  the  property  of  a  planting  partnership,  between  Stafford  and  Gal- 
loway, was  tortious;  and  as  he  disposed  of  it,  he  was  properly  con- 
demned to  pay  its  value,  and  damages.  We  are  not  prepared  to  say  the 
judge  a  quo  erred  in  allowing  the  credit  of  $297  83,  as  being  the  amount 
of  advantage  derived  by  the  minor,  from  the  supplies  furnished  by 
Kelly  to  Calloway. 

I 

The  judgment  is  therefore  affirmed  with  costs. 


No.  939. 
The  State  vs.  Wabben  Bobacker. 

An  information  which  is  '*  ordered"  to  be  filed  b7  the  oourt,  is  presumed  to  be  filed 
"with  the  consent  of  the  court  first  obtained." 

Where  it  appears  that  a  defendant  changed  with  larceny  was  represented  by  coun- 
sel when  his  case  was  fixed  for  trial,  it  is  no  ground  for  an  arrest  of  the  judg- 
ment in  his  case  that  he  was  neither  present  when  the  case  was  fixed,  nor 
consented  to  its  bein«r  fixed. 

It  is  no  crround  of  just  complaint  that  the  accused  was  not  present  at  the  befflnnins: 
of  his  trial,  when  it  appears  that  he  was  present  in  court  when  his  '*  trial  was 
proceeded  with." 

The  want  of  an  averment,  in  an  information  filed  by  a  district  attorney  pro  iem,, 
■  that  the  district  attorney  was  absent,  disabled,  recused,  or  refused  to  act.  is  a 
defect  which  must  be  objected  to  by  demurrer,  or  motion  to  auash.  before  trial. 
It  cannot  be  availed  of  in  arrest  of  judgrment. 

The  oharffe  in  an  information  that  certain  property  was  stolen  in  a  certain  parish » 
saffloiently  sets  forth  the  locality  of  the  property,  at  the  date  of  its  theft. 

« 

A  PPEAL  from  the  Parish  Court  of  Madison.    Dennis,  J. 

George  J.  Bradford,  District  Attorney  pro  tern,,  for  the  State. 
Stone  4t  Stack  for  defendant 
The  opinion  of  the  court  was  delivered  by 

Spencee,  J.    The  defendant  was  tried  and  convicted  of  the  crime  of 
larceny,  on  information  filed  by  the  district  attorney i>ro  tern,  of  Madison 


652  SUPREME  (X)URT  OF  LOUISIANA. 

State  vs.  Bobaoker. 

parish,  in  the  parish  court  of  that  parish.    The  trial  was  had  before 
that  court 

The  case  is  presented  to  us  by  an  assignment  of  errors  apparent  on 
the  face  of  the  record,  which  we  will  consider  in  their  order. 

First — That  the  information  was  not  filed  "  with  consent  of  the 
court  first  obtained."  The  record  shows  that  the  court  "  ordered  the 
information  to  be  filed."  Courts  are  supposed  to  consent  to  that  which 
they  order. 

Second — The  accused  was  denied  the  constitutional  right  of  trial 
It  does  not  appear  that  he  applied  for  trial,  and  if  he  had,  its  denial 
would  not  affect  the  legality  of  his  trial.  But  there  is  not  the  slightest 
foundation  in  the  record  for  this  charge. 

Third  and  fifth^The  case  was,  on  the  8th  of  April,  set  for  trial  on 
the  10th,  without  consent  or  presence  of  the  accused.  The  record  shows 
that  the  court  on  the  8th  appointed  Mr.  Slack,  an  attorney,  to  represent 
the  accused,  and  fixed  the  case  for  the  10th.  The  accused  was  therefore 
represented  by  counsel  present,  and  this  presence  sufficed  so  far  as  fix- 
ing the  case  was  concerned.  If  a  case  could  not  be  fixed  for  trial  with- 
out the  consent  of  accused,  few  criminals  would  be  tried.  Besides,  his 
presence  on  this  occasion  was  not  necessary.  State  vs.  Outs,  30  A  115& 
If  he  was  not  ready  for  trial,  he  should  have  asked  delay  when  brought 
to  the  bar  for  trial,  and  excepted  if  delay  was  denied.  It  is  no  ground 
in  arrest. 

Fourth — "The  accused  was  not  present  in  court  at  or  during  the 
opening  and  beginning  of  the  trial,  for  the  case  was  proceeded  toith  on 
the  10th,  showing  that  a  trial  was  begun  previous  to  that  date." 

The  case  on  the  8th  had  been  fixed  for  the  10th.  The  mhrntes  of 
the  10th  show  that  on  that  day  "  the  accused  was  brought  into  court 
and  trial  proceeded  with,"  etc.    This  objection  is  a  play  upon  words. 

Fifth — That  the  court  erred  in  overruling  certain  grounds  filed  by 
way  of  motion  in  arrest  of  Judgment  These  are,  that  the  district  at- 
torney pro  iem.  has  no  right  or  power  to  prosecute  or  file  informations 
except  in  the  absence  of  the  district  attorney  or  in  case  of  his  disability, 
refusal  or  recusation.  That  it  does  not  appear  that  the  district  attorney 
was  absent,  recused,  etc.  That  it  should  have  been  averred  In  the  in- 
formation that  he  was  absent  or  recused,  etc.  That  the  information  is 
not  according  to  and  in  conformity  with  the  common  law  of  England. 
That  the  locality  of  the  property  at  the  time  of  its  theft  is  not  suffi- 
ciently stated,  etc. 

If  we  were  to  concede  the  proposition  that  the  absence,  recusation, 
etc.,  of  the  district  attorney  must  be  averred  in  informations,  the  want 
of  such  averment  would  be  a  "formal  defect  apparent  on  the  tftoe  there- 
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of."  Objection  to  which  must  *'be  taken  by  demurrer  or  motion  to 
quash"  before  trial,  "  and  not  afterwards."    R  S.  sec.  1064. 

We  are  not  advised  in  what  respect  the  information  wants  conform* 
ity  to  the  common  law,  when  divested  of  "  unnecessary  prolixity." 

The  charge  is  that  the  accused  did  (on  a  day  named),  in  the  parish 
of  Madison,  and  within  the  jurisdiction,  etc.,  feloniously  steal,  take  and 
carry  away,  etc.  If  he  did  the  stealing  in  Madison  parish,  the  thing 
stolen  must  have  been  in  that  parish  when  stolen. 

The  judgment  appealed  from  is  affirmed. 


No.  936. 
Adeline  Spivey  vs.  Wm.  Wilson. 

It  is  not  nt'oessury  that  the  judore  Bhould  have  authorized  a  wife  to  sue  for  a  sepa- 
ration of  property  in  a  case  where  the  husband  in  proper  person  accepted  ser- 
vice of  the  wife's  petition,  and  made  no  objection. 

The  pres<*rlpt!on  which  has  for  its  object  the  acquisition  of  property,  can  only  be 
inToked  by  one  who  has  had  possession  as  owner,  not  by  one  who  has  been  In 
posflpssion  under  a  mere  simulation  of  ownership. 

Where  the  seller  remains  in  possession  of  the  thinff  sold,  the  sale  is  presumed  to 
be  simulated,  and  in  the  absence  of  proof  to  the  contrary,  will  be  held  to  be 
simulated. 

The  wife  who  is  separated  in  property  from  her  husband  cannot  acquire  property 
wfth  his  money,  to  the  prejudice  of  his  creditors. 

APPEAL  from  the  Eleventh  Judicial  District  Courts  parish  of  Lincoln. 
Oraham,  J. 

John  Young  for  plaintiff  and  appellee. 

AUen  Barksdale  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spengeb,  J.  The  plaintiff  brings  this  her  third  opposition  to  the 
sale  of  640  acres  of  land  and  one  bale  of  cotton,  seized  as  the  property 
of  her  husband,  Moses  Spivey,  to  satisfy  a  judgment  in  the  suit  of  A.  C. 
Hill  vs.  Moses  Spivey. 

She  claims  to  be  owner  by  conveyance  from  G.  W.  Hodge,  of  date 
6th  May,  1868.  She  alleges  that  Hodge  acquired  at  succession  sale,  18th 
May,  1867,  of  the  estate  of  J.  B.  Mitchell,  per  deed  of  date  6th  Septem- 
ber, 1867;  that  Mitchell  acquired  by  purchase  from  Moses  Spivey,  her 
husband,  by  deed  of  date  13th  March,  1866,  and  duly  recorded  on  17th 
of  same  month  and  year. 

She  further  alleges  that  she  was  duly  separated  in  property  from 
her  husband,  and  the  community  between  them  dissolved,  by  decree  of 
date  May  29, 1867.   She  alleges  that  the  property  has  been  seized  at  the 
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iiuitaaoe  of  William  Wilson,  and  that  she  has  been  damaged  to  a  stated 
amount  by  the  ili^al  proceedings.  She  therefore  opposes  the  sale,  /le- 
mands  its  nullity  if  made,  and  prays  for  damages. 

The  answer  admits  the  seizure,  but  avers  that  the  property  is  that 
of  the  husband,  Moses  Spivey,  and  that  plaintiffs  judgment  and  separa- 
tion is  fraudulent  and  simulated.  That  the  sales  from  Moses  Spivey  to 
J.  B.  Mitchell,  from  J.  B.  Mitchell's  administrator,  Bainey,  to  C.  W. 
Hodge,  and  from  Hodge  to  plaintiff,  are  and  were  each  and  all  fraudu- 
lent simulations,  concocted  and  devised  to  defraud  the  creditors  of 
Moses  Spivey.  an  insolvent  That  Moses  Spivey  remained,  during  all 
these  pretended  mutations  of  title,  in  the  actual  undisturbed  and  open 
possession  of  the  said  property,  and  that  he  never  received  any  con- 
sideration for  its  pretended  sale.  That  the  conveyance  by  Hodge  of 
said  property  to  Mrs.  Spivey  was  a  sham;  that  she  was  merely  a  person 
interposed,  and  that  Moses  Spivey  was  the  real  owner.  This  suit  or 
opposition  was  filed  February  25, 1878,  and  defendant's  answer  May  18, 
1878. 

Plaintiff  subsequently  filed  several  pleas  of  prescription— that  of 
one  year  against  the  demand  in  nullity  of  her  judgment;  that  of  five 
years  as  to  the  succession  of  J.  B.  Mitchell ;  that  of  five  years  to  the 
note  sued  upon  in  the  case  of  Hill  vs.  Spivey,  and  that  of  ten  years  as 
to  her  ownership  and  title  to  the  property. 

We  may  here  eliminate  from  this  case  all  question  as  to  the  validity 
of  plaintiffs  separation  from  her  husband.  We  are  satisfied  that  her 
demands  for  separation  against  him  were  well  founded,  and  that  the 
Judgment  was  properly  rendered,  advertised  and  executed.  The  objec- 
tion that  she  was  not  authorized  by  the  judge  to  bring  the  suit  has  no 
force  in  it,  as  the  husband  in  proper  person  accepted  service  of  the 
petition  and  made  no  objection.  The  real  and  only  question  in  this  case 
is,  were  the  sales  and  transfers  from  Spivey,  through  Mitchell  and 
Hodge  to  Mrs.  Spivey,  simulations  devised  and  intended  to  defraud 
creditors.  If  they  were,  the  questions  of  prescription  raised  by  plaintiff 
are  fmmaterial,  since  prescription  acquirendi  causa  can  be  invoked  only 
by  one  who  possesses  as  owner.  The  judgment  of  Hill  vs.  Spivey  was 
rendered  on  a  note  dated  in  1859  or  1860,  and  after  contest  The  judg- 
ment was  dated  23d  March,  1870.  It  was  therefore  a  debt  of  Spivey 
existing  antecedently  to  these  alleged  sales,  and  the  judgment  is  res 
adjiLdicata  against  him.  If  therefore  Mrs.  Spivey  is  not  the  owner,  but 
simply  the  alter  ego  of  her  husband— a  person  interposed  to  hold  the 
property  for  him,  there  is  no  occasion  to  determine  the  questioDS  as  to 
whether  the  note  upon  which  that  judgment  was  predicated  was  or  not 
at  the  time  prescribed,  nor  whether  a  third  possessor  can  or  not  plead 
such  prescription  after  judgment 
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The  evidence  in  this  record  shows  that  Mosefl  Spivey  was  much  in- 
Dlved;  that  he  made  propositions  to  Gibson,  who  then  held  the  note 
led  upon  in  the  HiU  vs.  Spivey  case,  to  settle  it  in  part,  if  he  Gibson 
ould  assist  by  means  of  it,  to  cover  Spivey's  property;  that  Mitchell. 
Ated  that  Spivey  had  desired  to  effect  a  similar  arrangement  with  him. 
hen  comes  the  deed  from  Spivey  to  Mitchell,  conveying  1160  acres  of 
md  with  several  horses,  cows,  sewing  machine,  hogs,  eta,  at  the  price 
I  92000  cash.  It  seems  that  Mitchell  did  execute  a  draft  to  Spivey  on 
tandifer  &  Co.,  Trenton,  for  the  92000,  which  was  so  far  as  appears 
ever  presented.  Spivey  continued  in  possession  of  every  thing  sold, 
[itchell  exercising  no  control  whatever.  Mitchell  died  and  Rainey  was 
ppointed  his  administrator.  The  lands  in  question  were  put  on  the 
tventory:  but  it  was  therein  stated  that  the  movables  were  in  Spivey's 
OBsession,  and  had  not  come  into  Mitchell's  hands.  The  lands  were 
old  by  the  administrator  of  Mitchell  on  18th  May,  1867,  and  adjudi- 
&ted  to  0.  W.  Hodge  (1160  acres)  for  $1740  cash.  As  we  have  seen, 
[odge  subsequently  conveyed  to  Mrs.  Spivey,  the  plaintiff,  for  $2000 
Eish. 

The  plaintiff  herself  went  on  the  stand  as  a  witness  for  herself.  She 
ays  she  had  no  money  in  1867,  at  the  time  she  was  separated  from  her 
usband.  She  was  unable  to  state  any  sources  from  which  she  ob- 
dned  money  in  1867  or  1868;  admits  that  no  delivery  was  ever  made  of 
ay  of  the  property  sold  to  Mitchell;  that  it  remained  in  the  hands  of 
pivey;  admits  that  Hodge  bought  the  land  in  for  her;  and  that  Mr. 
pivey  paid  the  price  to  the  estate  of  Mitchell,  and  thinks  he  did  so 
ith  the  money  proceeding  from  the  Mitchell  draft  in  favor  of  Spivey. 
Q  other  words  the  adjudication  to  Hodge  was  paid  for  by  Spivey, 
Irough  the  draft  given  him  originally  by  Mitchell. 

The  law  declares  that  where  the  seller  remains  in  possession  of  the 
liing  sold,  the  sale  is  presumed  to  be  simulated.  We  have  no  doubt  of 
tie  simulation  of  the  sale  by  Spivey  to  Mitchell.  Mitchell's  death  em- 
arrassed  the  transaction  somewhat,  and  necessitated  an  adjudication 
0  Hodge.  The  effect  and  result  of  these  transactions  were  to  put  the 
roperty  of  Spivey  in  the  name  of  his  wife.  Such  a  disguise  cannot 
irotect  it  from  his  creditors.  The  wife  separate  in  property  from  her 
iosband  may  acquire  property  in  her  own  name;  but  she  cannot  do  so 
rith  her  husband's  money  to  the  prejudice  of  his  creditors. 

As  regards  the  question  of  Wilson's  ownership  of  the  judgment  of 
nil  vs.  Spivey,  it  is  only  necessary  to  say  that  plaintiff  raises  no  such 
[aestion  in  her  opposition;  and  that  the  execution  in  that  case  issued 
or  the  use  and  "  benefit  of  Wm.  Wilson."  As  the  records  of  the  suit 
rere  burned  with  the  court  house  of  Jackson  parish  in  1878,  it  la  fair  to 
>reBume  there  was  authority  therein  for  the  clerk  so  issuing  it.  Besides, 
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as  we  hold  that  plaizitiff  is  Dot  owner  of  the  property  sdied,  sk  hfr 
no  Interest  in  raising  the  question. 

The  judgment  below  was  in  favor  of  plaintiff,  and  is  errooeoui  b 
is  therefore  ordered,  adjudged  and  decreed  that  tiie  jadgmeatappeahi 
from  be  annulled,  avoided  and  reversed;  and  it  is  now  decmd  thtt 
there  be  judgment  for  defendant,  rejecting  plaiotifiTs  demands,  at  bs 
costs,  in  both  courts. 


No.  941. 
J.  W.  Green,  Rbcetveb,  etc.,  ^'s.  J.  W.  Locke  si  al. 

Where  applioation  for  a  jury  is  made  at  one  term  of  the  coort,  aod  oTemMti 
the  court,  and  properly  overruled,  because  the  party  who  made  the  tp>yat»B 
did  not  comply  with  the  order  of  court  to  make  the  deposit  for  jarr  feso&tk 
day  of  the  application,  the  deposit  of  the  jury  fees  before  the  trill  of  tbaav 
at  a  subsequent  term  of  the  court,  without  there  havinir  been  a  Dew  appl^i^it 
for  a  jury,  will  not  entitle  the  party  to  a  jury. 

Where  an  employee,  who  has  been  encased  to  perform  the  duties  of  aoeitalioi>. 
which  he  holds  at  the  pleasure  of  his  employer,  and  who  has  iflym  bosdul 
surety  for  the  faithful  diseharfre  of  the  work  and  duties  of  8aidofflee.tsais>- 
ferred  by  the  employer  to  another  parish,  and  there  put  by  the  emplci?:'* 
doine  entirely  diiferent  work,  at  a  dift'erent  salary,  for  two  months, uddsfflc 
that  time,  with  the  consent  and  aid  of  the  employer,  obtains  andlK^^ 
place  of  mail  a«:ent  of  the  United  States,  the  term  of  his  original ofkcthen^ 
ends,  and  his  surety  is  liable  for  no  loss  caused  by  his  subse^iaentmBocaM 
in  said  oflflco.  to  which  he  is  a  second  time  called  by  his  employer. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  O* 
chita.    Parsons,  J. 

Blchardson  db  McEnery  for  plaintiff  and  appellee. 

Cobb  &  Gunby  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  plaintiff  on  5th  May,  1875,  employed  U(k » 
station  and  ticket  agent  of  said  company  at  Monroe,  La.  To  sffxst^ 
employer,  Locke  on  that  day  executed  his  bond  for  82500i»«oMfl''* 
W.  H.  H.  MuUin  and  R.  G.  Cobb  as  his  sureties.  The  bondreatatte 
"the  condition  of  its  oblijjation  is  such,  that  whereas  the  said  Ja^ 
W.  Locke  has  been  appointed  by  said  John  W.  Green,  receiver,  to  ^ 
position  of  station  and  ticket  agent  for  the  reoeivership,  at  Mkc* 
during  the  pleasure  of  said  receiver. 

"Now  therefore  if  the  said  Locke  shall  well  and  truly  discharge »» 
perform  all  the  duties  incumbent  on  him  in  his  said  capacity  of  stiaa 
and  ticket  agent  for  the  receiver,  and  shall  render  a  true  and  b^ 
account  of  all  freights  which  may  be  delivered  at  his  station,  vlietitf 


MONEOE.  JUNE, 
Or«en,  Receiver,  vs.  Lo 

r  abiptbeot  or  tor  delivery,  and  also  of  t 
B  to  eaid  receiversliip,  wbich  ma;  come 
lyable  at  his  atation,  according  to  the  Id 
,ld  receiver,  theu  tbis  obligation  fs  to  be  i 
id  remain  In  full  force  and  virtue." 

Locke  entered  upon  the  disoharge  of 
ir  month,  and  continued  tbereln  up  to 
lie  to  the  17th  June,  1876,  he  was  emplo 
jllare  per  month,  to  conduct  a  lino  of  ski 
le  United  States  mails  bstneeu  Delhi  anc 
h.  This  was  in  consequence  of  the  ovi 
aods  of  that  year.  DuHng  these  two  mo 
oket  Agent  at  Monroe  was  by  notice  frc 
ud  Locke  devoted  his  whcle  time  to  the 
De.  Through  assistance  and  solicitation 
!80  appointed  by  the  United  States  po 
gent,  on  the  line  from  Delhi  to  Bceuf  riv 
ed  as  such,  and  received  a  salary  as  sucl 
niment  during  said  two  months.  On  17l 
[overflow,  Locke  returned  to  Monroeant 
1  the  freight  and  ticket  ofBce  at  Monroe, 
th  January,  1878.  Of  the  receipts  at  e 
tecember,  1877,  and  up  to  4th  January,  IE 
usum  of  S2045  3D.  The  present  suit  Is 
uretiee  in  solido  to  recover  that  amount. 

Locke's  answer  Is  In  subetance  a  ge 
ver  his  liability  for  about  $800.  He  a'' 
xMi,  81200,  is  not  chargeable  to  him,  foi 
emt»er,  1877.  he  was  ordered  by  the  agen 
fflce  and  duties  as  station  and  ticket  aget 
I  a  train  and  act  as  conductor,  for  four  o 
wraon,  E.  W.  Jamison,  was  placed  in  chai 
luring  this  time;  and  that  the  said  deflc 
nismaoagement  of  Jamison,  who  failed  to 
ram,  received  during  his  occupancy  of 
ihortcominga  cannot  be  charged  to  or  reci 
There  ie  no  disputing  the  fact  thai 
(2015  30  at  the  Monroe  ofQce.  The  teetl 
ad  ol  McOuiro  and  Milling,  satlefles  us  tl 
wcount  for  his  receipts.  Loclte's  own  we 
h  his  liability  to  the  company.  The  ev 
■ould  be  impracticable,  within  the  compi 
>tl«Dgth.  SufBce  it  to  say  that  It  satisfl 
lee  ua  that  Locke  owes  the  amount  claim i 
42  31 
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But  it  is  urged  in  behalf  of  defendant  that  the  court  erred  moff^r- 
ruling  his  application  for  trial  by  jury.  It  is  not  disputed  that  the c» 
was  one  properly^riable  by  Jury,  but  the  question  is  whetheribedefeiA 
ant  complied  with  the  requirements  of  the  law  in  his  applicatioB.  T» 
act  No.  4i  of  1877,  sec.  9,  requires  that  before  a  jury  shall  be  ordendt 
any  civil  case,  the  party  applying  for  it  shall  deposit  with  the  dsita 
jury  fee  of  912.  The  defendant's  answer,  containing  the  prayer  lor  jEij 
was  filed  on  29th  April,  1878,  during  the  motion  hoar— the  coaosela- 
nouncing  at  the  time  that  the  fee  had  not  been  paid,  and  that  hedwcd 
no  action  on  the  prayer  for  jury  until  the  deposit  was  made.  Tbepfaifr 
tiff  moved  the  court  that  the  defendant  be  ordered  to  make  said  depoa 
by  3  p.  m.  of  that  day,  and  on  his  failure  so  to  do,  that  his  applicatia 
for  jury  be  refused.  The  court  so  ordered,  and  defendant  haTiqgbiM 
his  application  was  overruled.  Defendant  excepted,  on  the  grooodtki 
he  had  time  until  the  case  was  reached  in  its  order  and  fixed  tor  tiial 
and  that  until  then  the  court  could  render  no  order  ic  the  loatier. 

We  thinly  the  rule  contended  for  by  defendant  would  be  impish 
cable  in  the  country  parishes,  and  would  often  operate  either  an  'M 
nite  continuance  of  a  case,  or  necessitate  the  indefinite  reteDtiooof  t^ 
jury.  Under  the  rules  of  the  court  for  Ouachita,  the  first  weeksife- 
voted  to  civil  cases,  preference  being  given  to  jury  cases.  The  seed 
week  is  devoted  to  the  criminal  doclset.  The  substance  of  defends^* 
proposition  is  that  he  can  pray  for  a  Jury,  and  withhold  the  dqxtt 
until  the  case  is  reached  on  the  docket  for  trial,  then  make  his  ^tbl 
and  demand  the  jury.  That  the  court  is  bound  therefore  tokeeptb 
jury  in  attendance  to  see  if  the  party  will  be  entitled  to  it  The«K 
was  not  reached  at  the  April  term:  and  some  weeks  after  the  delenfe* 
made  the  deposit.  At  the  next  term,  January,  1879,  when  the  caaeis 
called  for  trial,  the  defendant  exhibited  the  clerk's  recdpt  The«art 
refused  to  order  a  jury,  on  the  ground  that  it  was  too  late,  andthrt* 
application  had  already  been  overruled.  We  think  that  the  appfiotf^^ 
was  not  too  late,  had  it  been  made  de  novo  and  in  due  form.  Thete 
application  had  been  overruled,  and  until  renewed  there  vas «» 
before  the  court.  The  fact  that  the  court  had  at  the  prew©  We 
overruled  an  application  because  no  deposit  had  been  made.^dfi*'^ 
preclude  another  application,  at  a  subsequent  term,  when  the  ewe «s 
first  called  and  fixed  for  trial,  and  the  deposit  had  been  made. 

The  sureties  have  interposed  various  defences,  of  which  it  willK 
necessary  to  notice  but  one.  They  contend  that  on  the  12th  ol  Ap^ 
1876,  when  the  receiver  notified  Locke  that  his  salary  as  stetion  i» 
tickot  agent  was  suspended,  and  when  he  employed  him  at  a  ^o^ 
salary,  to  do  different  work  in  another  parish,  and  assisted  him &"^* 
tainingan  appointment  as  a  United  States  mail  agent,  thatl^^ 
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employment  for  which  they  were  sureties,  then  terminated;  and  that  his 
resumption  of  duty,  two  months  later,  as  station  and  ticket  agent  at 
Monroe,  must  be  considered  as  another  and  distinct  employment,  for 
vhich  they  are  not  bound.  We  have  seen  that  Locke's  employment 
was  temporary  and  precarious,  being  at  the  pleasure  of  the  receiver, 
rhat  the  receiver,  in  the  exercise  of  this  absolute  discretion  and  power, 
notified  Locke  that,  €ts  his  services  were  no  longer  needed  as'  station 
igent,  in  consequence  of  the  overflow,  his  salary  would  be  suspended. 
Fhat  he  then  employed  Locke  at  a  salary  of  $60  per  month,  to  run  a 
line  of  skiffs  in  Bichland  parish.  That  Locke  in  pursuance  of  this  new 
9mployment,  spent  two  months  time  in  said  new  business;  and  by  con- 
sent and  assistance  of  Green  obtained  the  position  of  route  agent.  By 
the  20th  section  of  the  official  instructions  of  the  postoffice  department 
bo  employees  of  the  railway  mail  service,  as  well  as  by  the  787th  section 
ot  the  Postal  Regulations,  route  agents  are  prohibited  while  on  duty  as 
such  from  '*  engagement  at  any  time,  in  any  occupation  of  profit  or 
emolument,"  and  are  enjoined  to  "confine  themselves  wholly  to  the 
duties  imposed  upon  them  by  the  department."  "  The  time  while  off 
actual  duty  is  for  rest  and  study."  For  the  performance  of  these  duties 
Locke  took  an  oath  of  office.  He  accepted  and  undertook  them  with 
&reen*s  assent.  That  employment  was  wholly  inconsistent  with  his 
being  the  servant  of  the  railroad,  and  his  acceptance  thereof  was  neces- 
sarily a  termination  of  his  employment  as  such.  The  transaction  im- 
plied on  his  part,  as  well  as  on  that  of  Green,  an  end  of  his  previous 
engagement.  There  is  no  principle  of  law  by  which  the  obligation  of 
the  sureties  in  this  case  can  be  extended  to  any  subsequent  services 
rendered  by  Locke,  as  station  agent  at  Monroe.  Whether  those  services 
were  rendered  by  him,  by  tacit  or  express  agreement,  at  the  same  rates 
as  before  or  not,  is  immaterial.  It  was  another  engagement.  The  ob- 
ligation of  the  first  had  terminated,  and  the  sureties  never  assented  to 
its  renewal. 

"Suretyship  cannot  be  presumed;  it  ought  to  be  expressed,  and  is 
to  be  restrained  within  the  limits  intended  by  the  contract."  Civil  Code 
3039. 

It  cannot  be  presumed  that  because  a  person  is  willing  at  one  time 
to  guarantee  the  honesty  of  another,  that  he  intends  to  enter  into  a 
continuing  guarantee  of  his  fidelity  for  all  time,  and  as  often  as  the 
person  employing  him  may  see  fit  to  engage  him.  The  obligation  of 
itihe  surety  is  voluntary  on  his  part,  without  profit  or  advantage.  Courts 
•uniformly  construe  his  obligations  strictly,  and  refuse  to  extend  them 
by  implication,  or  construction.  See  McGuire  vs.  Wooldiidge,  6  R.  50; 
Miller  vs.  Stewart,  9  Wheat.  680;  Fasnacht  vs.  Winkelman,  21  A.  727; 
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Oersen  VB.  Hamilton,  30  A.  737;  Troplong  du  GautioiimeDt,p.ia»5x 
155. 

It  is  therefore  ordered  and  decreed  that  the  Judgment  Appoil^ 
from  is  reversed  and  set  aside  as  to  the  sureties  Muilin  aBdOobb,B&d 
as  to  them  plaintiffs  demand  is  rejected.  It  is  further  ordered  aod^ 
creed  that  as  to  defendant  Locke,  said  judgment  is  affirmed  whh eoeiL 


Concurring  Opinion. 

Marr,  J.  The  defendant  waived  his  right  to  a  trial  by  jnirbvits 
failure  to  demand  it  before  the  jury  had  been  discharged. 

The  right  to  trial  by  jury  is  not  dependent  upon  the  diseredaiDl 
the  judge;  but  the  law  requires  that  it  shall  be  specially  prayed  for,  aoi 
that  the  jury  fee  be  paid.  When  the  jury  fee  is  not  paid  at  tbe  timetki 
prayer  for  jury  trial  is  filed,  the  court,  of  course,  will  disregard  it,  aid 
proceed  without  jury  if  the  fee  be  not  paid  before  the  case  is  fiiedfgr 
trial,  or,  where  there  is  no  special  fixing,  before  it  is  readied  id  d^ 
course.  If  before  the  fee  is  paid,  the  jury  be  discharged,  the  gnoiiif 
of  a  trial  by  jury  would  simply  operate  a  continuaDce  for  thfi  tarn 
merely  because  of  the  laches  of  the  party  appealing  for  it,  isd  £B 
failure  to  comply  with  the  requirement  of  the  law. 

Ordinarily,  when  the  prayer  for  trial  by  jury  is  filed,  and  the  JEjy 
fee  is  paid,  it  is  the  business  of  the  clerk  to  mark  it  on  the  dodLctasa 
case  to  be  tried  by  jury.  But  in  this  case,  the  application  for  td&l  ^ 
jury  had  been  passed  upon  by  the  court,  and  overruled.  Right  or  vroaSi 
this  ruling  was  obligatory  on  the  clerk;  and  he  could  oot,  while tka: 
order  remained  unrevoked,  disregard  it,  and  treat  the  case  as  oue  to  be 
tried  by  jury. 

At  the  ensuing  term  there  was  no  application  for  trial  byjuiybefvTW 
the  court.  It  was  the  business  of  defendant,  if  he  still  desired  to  itiS 
himself  of  the  right  to  trial  by  jury,  to  have  renewed  his  appficao* 
The  right  was  perfect;  and  if  the  application  had  been  made  befaretke 
jury  was  discharged,  it  could  not,  legally,  have  been  refused  by  tte 
court,  as  the  jury  fee  had  already  been  deposited  with  thedeifc  Tl» 
defendant  did  not  do  this.  He  waited  until  after  the  jury  had  beec  (ii- 
charged,  and  it  was  no  longer  possible  for  him  to  have  a  trial  by  juij** 
that  term,  without  putting  the  parish  to  the  expense  of  a  new  jaiy, 
called  for  that  case  alone.  The  application,  therefore,  came  too  Ii« 
and  the  court  did  not  err  in  trying  the  case  without  jury. 

I  concur  in  the  conclusions  and  decree  of  the  court. 
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:ecords  of  other  suits,  made  part  of.  and  filed  with  the  petition  of  appeal,  are  not 
part  of  the  evidence,  and  will  not  be  considered  on  appeal. 

roperty  sold  for  taxes  must  have  been  previously  advertised  three  times  within 
ten  days  in  the  official  journal,  or  where  such  publications  cannot  be  made. 
public  notice  for  ten  days  must  have  been  eiven  of  the  sale.  A  sale  made  before 
the  lapse  of  ten  clear  days  from  the  first  notice,  or  publication,  is  fatally  defec- 
tive. 

?he  tax  sale  of  property  to  the  hifi:hest  bidder  for  a  price  less  than  the  amount  of 
the  accrued  State  taxes,  with  the  penalties,  costs,  charj^es.  and  expenses  in- 
eluded,  is  an  absolute  nullity ;  and  a  transfer  under  such  sale  may  be  disregarded 
by  any  creditor  of- the  owner  of  the  property. 

A  PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
IIl  land.    Parsons,  J. 

W.  W.  Farmer  and  Cobb  &  Gunby  for  defendant  and  appellant. 

Wells  &  Williams  for  plaintiffs  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Under  an  execution  on  a  judgment  in  favor  of  Imboden, 
^inst  Mrs.  Amanda  L.  Miller,  the  sheriff  seized  and  was  about  to  sell 
ertain  real  property  in  Richland  parish.  Renshaw,  Cammack  &  Co., 
laiming  to  be  the  owner«  of  the  property,  under  a  conveyance  from 
fontgomery,  who  purchased  at  a  tax  collector's  sale,  brought  this  suit 
0  enjoin  further  proceedings  by  the  sheriff. 

Judgment  was  taken  by  default,  and  confirmed,  declaring  Renshaw, 
Jammack  &  Co.  to  be  the  true  and  legal  owners  of  the  property:  and 
perpetuating  the  injunction.    Imboden  appealed. 

The  proof  of  title  on  which  the  default  was  confirmed  consisted  of 
he  tax  collector's  deed,  and  the  Auditor's  confirmative  deed,  to  Mont- 
:omery;  and  the  convej'ance  by  Montgomery  to  Renshaw,  Cammack  & 
Jo.  Part  of  the  property  described  in  these  conveyances,  the  west  half 
if  the  southwest  quarter  of  section  six,  is  not  the  n(yri}i  half  of  the  same 
[uarter,  seized  by  the  sheriff  under  Imboden's  suit;  but  there  are  two 
atal  defects,  disclosed  in  the  tax  collector's  deed,  which  make  it  unnec- 
ssary  for  us  to  pass  upon  the  other  matters  set  up  by  appellant.  We 
leem  it  proper  to  say,  however,  that  the  records  and  proceedings  in  two 
»ther  suits,  made  part  of  and  filed  with  the  petition  of  appeal,  are  no 
>art  of  the  evidence  in  the  cause;  and  they  cannot  be  considered  for 
Lny  purpose  on  this  appeal. 

The  collector  states,  in  his  deed,  that  he  proceeded  under  Act  No. 
17,  of  1873:  that  he  made  the  necessary  publications  in  the  Richland 
beacon  en  the  29th  November,  and  sold  the  property  on  the  9th  Decem- 
>er:  that  the  seizure  was  made  for  the  payment  of  taxes  due  by  B.  R. 
iiiller,  for  the  years  1873, 1874,  1875,  amounting,  with  penalties,  costs 
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Gersen  vs.  Hamilton,  30  A.  737 ;  Troplong  du  Cautionment,  p.  143,  No. 
155. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  Is  reversed  and  set  aside  as  to  the  sureties  MuUin  and  Cobb,  and 
as  to  them  plainUffs  demand  is  rejected.  It  is  further  ordered  and  de- 
creed that  as  to  defendant  Locke,  said  judgment  is  affirmed  with  costs. 


Concurring  Opinion. 

Marr,  J.  The  defendant  waived  his  right  to  a  trial  by  jury  by  his 
failure  to  demand  it  before  the  jury  had  been  discharged. 

The  right  to  trial  by  jury  is  not  dependent  upon  the  discretion  of 
the  judge;  but  the  law  requires  that  it  shall  be  specially  prayed  for,  and 
that  the  jury  fee  be  paid.  When  the  jury  fee  is  not  paid  at  the  time  the 
prayer  for  jury  trial  is  filed,  the  court,  of  course,  will  disregard  it,  and 
proceed  without  jury  if  the  fee  be  not  paid  before  the  case  is  fixed  for 
trial,  or,  where  there  is  no  special  fixing,  before  it  is  reached  in  due 
course.  If  before  the  fee  is  paid,  the  jury  be  discharged,  the  granting 
of  a  trial  by  jury  would  simply  operate  a  continuance  for  the  term 
merely  because  of  the  laches  of  the  party  appealing  for  it,  and  his 
failure  to  comply  with  the  requirement  of  the  law. 

Ordinarily,  when  the  prayer  for  trial  by  jury  is  filed,  and  the  jury 
fee  is  paid,  it  is  the  business  of  the  clerk  to  mark  it  on  the  docket  as  a 
case  to  be  tried  by  jury.  But  in  this  case,  the  application  for  trial  by 
jury  had  been  passed  upon  by  the  court,  and  overruled.  Right  or  wrong, 
this  ruling  was  obligatory  on  the  clerk;  and  he  could  not,  while  that 
order  remained  unrevoked,  disregard  it,  and  treat  the  case  as  one  to  be 
tried  by  jury. 

At  the  ensuing  term  there  was  no  application  for  trial  by  jury  before 
the  court.  It  was  the  business  of  defendant,  if  he  still  desired  to  avail 
himself  of  the  right  to  trial  by  jury,  to  have  renewed  his  application. 
The  right  was  perfect;  and  if  the  application  had  been  made  t>efore  the 
jury  was  discharged,  it  could  not,  legally,  have  been  refused  by  the 
court,  as  the  jury  fee  had  already  been  deposited  with  the  clerk.  The 
defendant  did  not  do  this.  He  waited  until  after  the  jury  had  been  dis- 
charged, and  it  was  no  longer  possible  for  him  to  have  a  trial  by  jury  at 
that  term,  without  putting  the  parish  to  the  expense  of  a  new  jury, 
called  for  that  case  alone.  The  application,  therefore,  came  too  late; 
and  the  court  did  not  err  in  trying  the  case  without  jury. 

I  concur  in  the  conclusions  and  decree  of  the  court. 
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Records  of  other  suits,  made  part  of.  and  filed  with  the  petition  of  appeal,  are  not 
part  of  the  evidenoe,  and  will  not  be  considered  on  appeal. 

Property  sold  for  taxes  must  have  been  previously  advertised  three  times  within 
ten  days  in  the  official  journal,  or  where  such  publications  cannot  be  made. 
public  notice  for  ten  days  must  have  been  given  of  the  sale.  A  sale  made  before 
the  lapse  of  ten  clear  days  from  the  first  notice,  or  publication,  is  fatally  defec- 
tive. 

The  tax  sale  of  property  to  the  highest  bidder  for  a  price  less  than  the  amount  of 
the  accrued  State  taxes,  with  the  penalties,  costs,  charges,  and  expenses  in- 
eluded,  is  an  absolute  nullity ;  and  a  transfer  under  such  sale  may  be  disregarded 
by  any  creditor  of- the  owner  of  the  property. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.   Parsons,  J. 

W.  W,  Farmer  and  Cobh  dk  Gunby  for  defendant  and  appellant. 

Wells  &  Williams  for  plaintiffs  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Under  an  execution  on  a  judgment  in  favor  of  Imboden, 
against  Mrs.  Amanda  L.  Miller,  the  sheriff  seized  and  was  about  to  sell 
certain  real  property  in  Richland  parish.  Renshaw,  Cammack  &  Co., 
claiming  to  be  the  ownerH  of  the  property,  under  a  conveyance  from 
Montgomery,  who  purchased  at  a  tax  collector's  sale,  brought  this  suit 
to  enjoin  further  proceedings  by  the  sheriff. 

Judgment  was  taken  by  default,  and  confirmed,  declaring  Renshaw, 
Cammack  &  Co.  to  be  the  true  and  legal  owners  of  the  property:  and 
perpetuating  the  injunction.    Imboden  appealed. 

The  proof  of  title  on  which  the  default  was  confirmed  consisted  of 
the  tax  collector's  deed,  and  the  Auditor's  confirmative  deed,  to  Mont- 
gomery; and  the  conveyance  by  Montgomery  to  Renshaw,  Cammack  & 
Co.  Part  of  the  property  described  in  these  conveyances,  the  wesi  half 
of  the  southwest  quarter  of  section  six,  is  not  the  north  half  of  the  same 
quarter,  seized  by  the  sheriff  under  Imboden's  suit;  but  there  are  two 
fatal  defects,  disclosed  in  the  tax  collector's  deed,  which  make  it  unnec- 
essary for  us  to  pass  upon  the  other  matters  set  up  by  appellant.  We 
deem  it  proper  to  say,  however,  that  the  records  and  proceedings  in  two 
other  suits,  made  part  of  and  filed  with  the  petition  of  appeal,  are  no 
part  of  the  evidence  in  the  cause;  and  they  cannot  be  considered  for 
any  purpose  on  this  appeal. 

The  collector  states,  in  his  deed,  that  he  proceeded  under  Act  No. 
47,  of  1873:  that  he  made  the  necessary  publications  in  the  Richland 
Beacon  en  the  29th  November,  and  sold  the  property  on  the  9th  Decem- 
ber: that  the  seizure  was  made  for  the  payment  of  taxes  due  by  B.  R. 
Miller,  for  the  years  1873, 1874,  1875,  amounting,  with  penalties,  costs 
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and  charges,  to  $97  86;  and  that  he  adjudicated  the  property  to  Mont- 
gomery, the  last  and  highest  bidder,  for  the  sum  and  price  of  f36  35. 

FiBST.  Section  one  of  the  act  47,  of  1873,  requires  the  tax  collectors 
to  sell  *'  after  advertising  three  times,  within  ten  days,  in  the  official 
jDurnal,  and  in  the  country  parishes  where  such  publications  cannot  be 
made  by  public  notice  for  such  ten  days,'*  We  interpret  this  to  mean 
that  whether  the  notice  be  by  publication,  or  by  posting,  there  must  be 
ten  clear  days  between  the  first  appearance  of  the  notice  and  the  sale; 
and,  as  the  deed  makes  no  reference  to  any  other  publication  than  that 
made  in  the  Beacon  on  the  29th  November,  the  sale  could  not  have  been 
lawfully  made  before  the  10th  of  December. 

Second.  Section  nine  of  the  act  provides  that  if  the  highest  bid  for 
the  property  offered  for  sale,  for  non-payment  of  the  taxes,  should  be 
insufficient  to  pay  the  taxes  proceeded  for,  and  the  penalties,  and  costs, 
charges  and  expenses,  such  bid  shall  be  rejected.  In  such  case,  the 
collector  may  bid  in  the  property  for  the  State;  but  he  cannot  adjudi- 
cate it  to  a  bidder  for  anything  less  than  the  amount  due  the  State  for 
taxes,  with  the  penalties,  and  the  costs,  charges  and  expenses.  The 
deed  shows  that  the  price  of  the  adjudication  to  Montgomery  was  less 
than  half  the  amount  required.  The  sale  was  an  absolute  nullity;  and 
Montgomery  acquired  no  title,  and  could  not  convey  title  to  his  vendees. 
Benshaw,  Cammack  &  Co. 

We  are  not  to  be  understood  as  questioning  the  correctness  of  our 
decisions  in  Lannes  vs.  Workingmen's  Bank,  29  An.  112,  and  Jurey  & 
Gillis  vs.  Allison,  30  An.  1234.  In  Lannes'  case,  the  bank,  a  mortgage 
creditor  of  Blaize  Lannes,  seized  the  mortgaged  property  under  execu- 
tory process.  Pierre  Lannes  enjoioed,  alleging  that  he  was  the  owner 
of  the  property,  under  the  deeds  of  the  tax  collector  and  the  Auditor. 
The  bank  answered  that  the  collector  had  no  authority  to  give  the  title; 
that  the  property  when  sold  did  not  belong  to  the  person  in  whose  name 
it  was  assessed;  and  that  the  collector's  deed  was,  therefore,  void, 
There  was  no  apparent  nullity  or  defect  in  the  deed  itself;  and  we  held 
that  the  mortgage  creditor  could  not  ignore  the  apparently  valid  tax 
title,  and  seize  the  property  as  if  no  such  title  existed;  and  that  he  must 
proceed  by  direct  revocatory  action. 

In  the  case  of  Jurey  &  Oillis,  a  judgment  creditor  seized  the  land 
under  execution;  and  Jurey  &  Gillis  enjoined,  claiming  title  under  the 
deeds  of  the  tax  collector  and  the  Auditor.  The  seizing  creditor  relied 
upon  causes  of  nullity  not  apparent  in  the  deeds,  irregularities  on  the 
part  of  the  officer  making  the  sale.  We  held  that,  as  the  constitution, 
art  118,  makes  the  tax  collector's  deed  prima  facie  evidence  of  a  valid 
sale,  it  must  be  presumed  to  be  valid  until  it  is  annulled  in  a  direct 
revocatory  action. 
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The  preeeDt  case  differs  in  that  the  deed  itself  discloses,  on  its 
face,  the  absolute  nullity  of  the  sale.  Where  the  alleged  nullity  of  the 
tax  deed  depends  upon  proof  dehors  the  instrument,  it  must  be  received 
and  treated  as  eyidence  of  a  valid  sale,  until  the  contrary  is  shown; 
but  where,  as  in  this  case,  the  deed  contains  all  the  evidence  of  its  nul- 
lity, it  is  not  necessary  to  attack  it,  by  suit,  or  to  have  the  nullity 
declared  judicially. 

The  judgment  appealed  from  is  therefore  annulled,  avoided  and 
reversed;  and  it  is  now  ordered,  adjudged  and  decreed  that  the  injunc- 
tion herein  granted  be  dissolved;  that  the  demand  of  plaintiflis,  Ben- 
shaw, Cammack  &  Co.,  be  rejected,  and  their  suit  and  petition  be 
dismissed;  and  that  they  pay  the  costs  in  this  court  and  in  the  district 
court. 


No.  903. 
The  State  vs.  J.  P.  Bott. 


A  State  law  authorizinsr  the  police  juries  of  the  parishes  to  prohibit  the  sale  of  in-- 
toxicatiofi:  liquors  on  Sunday,  does  not  violate  that  clause  of  the  constitution  of 
the  United  States  which  forbids  the  enactm^^nt  of  laws  impairinfir  the  obligations 
of  contracts.  Nordoesitviolateartieleiioof  the  constitution  of  this  State,  which 
forbids  the  divesture  of  vested  rights,  etc. 

An  ordinanee,of  a  police  jury  forbidding  the  sale  of  liquors  on  Sunday  has  not  for 
its  object  the  enforcement  of  the  observance  of  the  Christian  Sabbath,  but  is  a 
mere  police  resrulation.  under  the  police  power  of  the  State  for  the  preservation 
of  public  order ;  and  hence  Is  not  obnoxious  to  any  provision  of  the  constitution 
of  the  State,  or  of  the  United  States,  respectinf?  religion.  Nor  is  such  a  recrula- 
tion  violative  of  the  sreneral  law.  or  "  law  of  the  land." 

The  title  of  the  act  known  as  the  "Sunday  law.".passed  by  the  General  Assembly 
of  1878  (Sess.  Acts.  p.  136)  sufficiently  indicates  the  object  of  the  law. 

The  power  to  regulate  and  prohibit  the  sale  of  liquors,  conferred  by  the  Act  of  1878 
on  the  police  juries,  extends  to  all  incorporated  towns  and  villa^res.  and  no 
town  will  be  allowed  to  claim  exemption  from  the  operation  of  the  act.  by  as- 
sum  ins  the  designation  of  "  city.' 


»> 


k  PPEAL  from  the  Parish  Court  of  East  Baton  Rouge.    Newton,  J. 

W.  K  Potts,  District  Attorney,  for  the  State,  appellee. 

Herron,  Bird  &  Beale  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  is  prosecuted  for  openly  and  pub- 
licly selling  intoxicating  liquors  on  Sunday,  and  on  conviction  was  fined 
fifty  dollars.  It  is  the  first  appealed  prosecution  under  what  is  known 
as  the  "  Sunday  law."  The  General  Assembly  in  1878,  Sess.  Acts  p.  135, 
delegated  to  the  police  juries  full  and  plenary  authority  to  make  such 
regulations  as  they  may  deem  proper  in  regard  to  the  sale,  barter,  or 


66i  SUPREME  COURT  OP  LOUISIANA, 

State  TB.  Bott. 


exchange  of  intoxicating  liquors  or  merchandize  on  Sunday,  and  to 
totally  prohibit  the  same  on  Sunday,  if  in  their  judgment  necessary. 
Violations  of  the  jury  ordinances,  made  under  this  Act,  are  to  be  con* 
sidered  misdemeanors,  and  the  penalties  are  to  be  enforced  by  indict- 
ment and  information,  and  the  power  thus  conferred  upon  these  juries 
is  to  extend  over  and  apply  to  all  incorporated  towns  and  villages  within 
the  limits  of  the  respective  parishes. 

The  defendant  moved  to  quash  the  information  on  several  grounds; 

1.  The  Act  of  1878  violates  section  10  of  article  2  of  the  oonstitn- 
tion  of  the  United  States  in  this,  that  the  defendant  had  paid  for  a 
license  for  carrying  on  his  business  during  the  whole  of  the  present 
y^ar,  and  the  police  jury's  ordinance  prohibiting  it  on  Sunday  violated 
a  contract. 

2.  That  it  violates  art.  110  of  our  State  constitution  in  that  it  im- 
pairs the  obligation  of  a  contract,  and  divests  vested  rights,  for  no  pur- 
pose of  public  utility,  and  without  adequate  compensation. 

3.  That  it  violates  art.  12  of  the  constitution,  in  that  it  is  not 
intended  as  a  police  or  sanitary  regulation,  but  to  enforce  the  obser- 
vance of  the  Christian  sabbath. 

4.  That  it  is  in  violation  of  "  the  law  of  the  land,"  is  without  pub- 
lic utility,  and  unwarrantably,  unnecessarily,  and  arbitrarily  restricts 
defendant  in  the  use  of  his  capital  and  the  pursuit  of  his  lawful  and 
licensed  business. 

5.  That  the  objects  of  the  law  are  not  expressed  in  its  title,  in  this 
that  the  title  does  not  indicate  that  violations  of  the  jury  ordinance  are 
made  misdemeanom,  punishable  by  indictment  or  information. 

6.  That  the  Act  was  intended  to  confer  on  incorporated  towns  and 
villages  the  power  therein  granted  to  police  juries,  and  not  to  confer 
upon  the  juries  power  to  pass  ordinances  affecting  towns  and  villages. 

7.  That  the  Act  is  not  applicable  to  incorporated  cities,  but  only  to 
incorporated  towns  and  villages,  and  as  Baton  Rouge  is  a  city,  it  is  not 
covered  by  the  act. 

It  is  unnecessary  in  this  case  to  consider  the  regulati'-  n  of  the  police 
jury  afifecting  any  other  matter  than  the  sale,  barter,  or  exchange  of 
intoxicating  liquors  on  Sunday,  and  we  confine  ourselves  to  that  ques- 
tion, pretermitting  any  other  aspect  of  the  regulation  or  prohibition 
than  that  which  relates  to  the  sale,  barter,  or  exchange  of  that  kind  of 
beverages.  We  shall  examine  the  several  grounds  of  the  motion  in 
their  order. 

1.  The  objection  that  regulations,  such  as  this,  are  in  conflict  with 
that  clause  of  the  constitution  of  the  United  States  which  forbids  the 
States  passing  .laws  violating  the  obligation  of  contracts,  has  been  often 
considered,  and  Cooley  says;  it  has  been  invariably  held  that  this  clause 
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does  not  so  far  remove  from  State  control  the  rights  and  properties 
which  depend  for  their  existence  or  enforcement  upon  contracts,  as  to 
relieve  them  from  the  operation  of  such  general  regulations  for  the 
good  government  of  the  State  and  the  protection  of  the  rights  of  indi- 
viduals as  may  be  deemed  Important  It  is  held  that  all  contracts  and 
all  rights  are  subject  to  this  power,  and  regulations  which  affect  them 
may  not  only  be  made  by  the  State,  but  must  also  be  subject  to  change 
from  time  to  time,  with  reference  to  the  general  well-being  of  the  com- 
munity, as  circumstances  change,  or  as  experience  demonstrates  the 
necessity  of  such  changes.    Const.  Lim.  574. 

2.  The  same  author  says  that  the  power  to  make  these  regulations 
has  been  sustained,  when  the  question  of  conflict  with  State  constitu- 
tions, or  with  general  fundamental  principles,  has  been  raised.  They 
are  regarded  as  police  regulations,  established  by  the  legislature,  for 
the  prevention  of  intemperance,  pauperism,  and  crime,  and  for  the 
abatement  of  nuisances.  There  is  no  instance,  in  which  the  power  of 
the  legislature  to  make  such  regulations  as  may  destroy  the  value  of 
property,  without  compensation  to  the  owner,  appears  in  a  more  striking 
light  than  in  the  case  of  statutes,  whereby  the  sale  of  intoxicating 
liquors  is  entirely  prohibited,  and  the  demolition  and  destruction  even 
of  the  building  used  for  that  purpose  is  commanded;  and  it  is  only 
where,  in  framing  such  legislation,  care  has  not  been  taken  to  observe 
those  principles  of  protection  which  surround  the  persons  and  dwell- 
ingps  of  individuals,  securing  them  against  unreasonable  searches  and 
seizures,  and  giving  them  a  right  to  trial  before  condemnation,  that  the 
courts  have  felt  at  liberty  to  declare  that  it  exceeded  the  proper  prov- 
ince of  police  regulation.    Ibid.  583. 

3.  This  is  the  rock  upon  which  *the  prosecution  would  split,  if  it 
really  existed. 

The  constitution  of  the  United  States  forbids  the  Congress  from 
making  any  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof.  But  this  is  an  inhibition  to  Congress  only, 
leaving  to  the  State  governments  the  whole  power  over  the  subject  of 
religion.  There  are  considerable  differences  In  the  various  State  con- 
stitutions on  this  subject,  but  the  general  provision  of  the  most  perfect 
equality  before  the  law  of  all  shades  of  religious  belief,  is  common  to 
all  of  them. 

It  has  been  frequently  said  that  Christianity  is  a  part  of  the  law  of 
the  land,  and  while  in  a  certain  sense  and  for  certain  purposes  It  may 
be  true  In  those  States  which  adopted  and  have  retained  the  common 
law,  it  must  be  remembered  that  system  never  prevailed,  nor  had  any 
lodgment  in  this  State,  save  the  brief  period  between  the  acquisition  of 
this  country  by  the  United  States  and  the  Act  of  1805,  when  the  crimi- 
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Dal  part  of  that  system  was  in  force.  Mr.  Justice  Story  said  in  the 
Qirod  will  case  that,  although  Christianity  is  a  part  of  the  common  law 
of  the  State  (Pennsylvania),  it  is  only  so  in  this  qualified  sense,  that  ita 
divine  origin  and  truth  are  admitted.  Yidal  v.  Girard,  2  How.  198. 
And  it  has  been  said  by  another  court,  that  Christianity  was  never  con- 
sidered a  part  of  the  common  law;  so  far  as  that  for  a  violation  of  its 
injunctions,  independent  of  the  established  laws  of  man,  and  without 
the  sanction  of  any  positive  act  of  the  Parliament  of  England,  made  to 
enforce  those  injunctions,  any  man  could  be  drawn  to  answer  in  a  com- 
mon-law court.    State  v.  Chandler,  2  Harr.  555. 

Some  of  the  States  of  the  original  thirteen  had  prohibitions  of 
blasphemy,  profanity  and  the  like  in  force,  as  existing  in  the  common 
law  of  England  at  the  time  of  their  separation ;  and  statutes  of  the 
most  vigorous  kind  were  passed  in  some  of  them,  indicating  with  mi- 
nute precision  what  should  and  what  should  not  be  done  on  Sunday, 
for  example,  the  Blue  laws  of  Connecticut  We  have  been  as  yet  spared 
in  this  State  the  infliction  of  similar  outcroppings  of  the  spirit  of  Puri- 
tanism, and  the  same  learned  author  already  quoted  well  says;— the 
laws  against  the  desecration  of  the  Christian  Sabbath,  by  labour  or 
sports,  are  not  so  readily  defensible  by  arguments,  the  force  of  which 
all  would  admit.  It  is  no  hardship  to  any  one  to  compel  him  to  abstain 
from  public  blasphemy  or  other  profanit^^  and  none  can  complain  that 
his  rights  of  conscience  are  invaded  by  this  enforced  respect  to  a  pre- 
vailing religious  sentiment.  But  the  Jew,  who  is  forced  to  respect  the 
first  day  of  the  week,  when  his  conscience  requires  of  him  the  observ- 
ance of  the  seventh  also,  may  plausibly  urge  that  the  law  discriminates 
against  his  religion,  and  by  forcing  him  to  keep  a  second  Sabbath  in 
each  week,  unjustly  though  inditectly  punishes  him  for  his  religious 
belief.    Const.  Lim.  476. 

If  therefore  the  regulation  had  for  its  object  the  enforcement  of  the 
observance  of  the  Christian  Sabbath,  as  charged  in  the  third  ground  of 
the  defendant's  motion,  it  would  be  open  to  assault;  but  it  is  manifestly 
a  police  regulation.  Like  the  prohibition  of  the  sale  of  intoxicating 
liquors  on  election-day,  it  is  a  regulation  under  the  police  power  of  the 
State  for  the  preservation  of  public  order.  Blackstone's  definition  of 
the  police  power  of  the  State  is,  **  the  due  regulation  and  domestic  order 
of  the  kingdom,  whereby  the  inhabitants  of  a  State,  like  member^  of  a 
well-governed  family,  are  bound  to  conform  their  general  behaviour  to 
the  rules  of  propriety,  good  neighbourhood,  and  good  manners,  and  to 
be  decent,  industrious,  and  inoffensive  in  their  respective  stations,''.^ 
Com.  162  and  this  definition  has  not  been  improved  by  modern  writers. 
An  eminent  judge  has  described  it  as  **the  power  vested  in  the  legisla- 
ture to  make,  ordaiu,  and  establish  all  manner  of  wholesome  and 


MONROE.  JUNE,  1879.  667 


State  TB.  Bott. 


reasonable  laws,  and  ordinances,  either  with  penalties  or  without,  not 
repugnant  to  the  con3titution,  as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth  and  of  the  subjects  of  the  same." 
Shaw  C.  J.  in  Com.  t.  Alger,  7  Gush.  84.  And  he  adds,  it  is  much  easier 
to  perceive  and  realize  the  existence  and  sources  of  this  power  than  to 
mark  its  boundaries,  or  to  prescribe  limits  to  its  exercise. 

Herein  lies  the  whole  difficulty  in  this  and  similar  regulations.  The 
distinction  between  a  regulation,  made  solely  in  virtue  of  the  police 
power,  and  for  the  preservation  of  the  public  order  alone,  and  one  made 
for  the  observance  of  a  particular  day,  set  apart  by  the  votaries  of  a 
particular  religion  for  special  religious  purposes,  is  often  difficult  to 
explain  or  define,  and  must  in  general  be  left  for  determination  in  each 
case.  The  general  proposition  may  be  enunciated,  that  the  preservation 
of  the  public  morals  and  of  public  order  is  peculiarly  the  subject  of 
legislative  supervision,  and  whether  the  prohibited  act  Is  made  a  crimi- 
nal offence,  punishable  under  the  general  laws,  or  subject  to  punishment 
under  municipal  by-laws,  or  parochial  ordinances,  are  questions  whicU 
the  legislature  must  decide;  and  Cooley  on  this  point  adds  the  signifi- 
cant caution,  that  "  whatever  deference  the  constitution  or  the  laws  may 
require  to  be  paid  in  some  cases  to  the  conscientious  scruples  or  reli- 
gious convictions  of  the  majority,  the  general  policy  always  is  to  avoid 
with  care  any  compulsion  which  infringes  the  religious  scruples  of  any, 
however  little  reason  may  seem  to  others  to  undedie  them."    Ibid.  478. 

4.  This  ground,  that  the  prohibition  is  in  violation  of  "  the  law  of 
the  land"  has  been  considered  in  the  discussion  of  the  others.  Mr. 
Webster  defined  this  expression  in  the  Dartmouth  College  case; — *'  By 
the  law  of  the  land  is  most  clearly  intended  the  general  law;  a  law 
which  hears  before  it  condemns;  which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial.  The  meaning  is,  that  every  citizen  shall 
hold  his  life,  liberty,  property,  and  immunities  under  the  protection  of 
the  general  rules  which  govern  society."  We  have  endeavored  to  de- 
monstrate that  the  regulation  in  question  does  not  affect  any  immunity 
which  may  not  be  abridged  or  even  destroyed  when  the  interests  of 
public  order  require  it. 

5.  The  title  of  the  Act  is  sufficiently  comprehensive.  It  Indicates 
very  clearly  its  whole  purpose.  No  one  after  reading  it  could  fail  to  be 
informed  of  the  object  of  the  legislation,  and  that  is  the  intent  of  the 
constitutional  provision  upon  that  subject. 

6.  This  is  untenable.  The  phraseology  of  the  Act — the  powers 
thus  conferred  shall  extend  over  and  apply  to  all  incorporated  towns 
and  villages — precludes  such  construction. 

7.  The  claim  that  incorporated  cities  are  not  subject  to  the  Act, 
but  only  towns  and  villages,  does  not  much  impress  us.    Many  towns 
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have  the  same  weakness  for  assuming  a  title  that  imports  broad  terri- 
torial area  and  large  population,  that  some  of  their  inhabitants  have 
latterly  developed  to  appropriate  the  grand  names  of  historic  person- 
ages, but  the  baptism  of  a  legislative  Act  neither  enlarges  their  dimen- 
sions nor  swells  their  numbers.  The  use  of  the  borrowed  designation 
may  be  permitted  for  the  indulgence  of  a  pardonable  vanity,  but  not  to 
protect  against  the  penalty  of  a  violated  law. 
Judgment  affirmed. 


No.  905. 

J}  jjgj  E.  T.  Walters  vs.  Duke,  Tax  Collectob, 

fis  1091       ^  State  tax  collector  has  the  rlffht  to  appoint  deputies. 

^___^      "Where  no  seizure  Is  made  by  a  tax  collector,  it  is  immaterial  whether  the  twenty 
^    fjjf  days  personal  notice  to  the  delinauent.  required  by  the  statute  of  1879.  is  ffiven. 

"  ,  or  not  The  law  requires  only  the  fifteen  days  i^eneral  publio  notice  by  the  col- 
lector, of  the  places  in  the  parish  where  he  will  be  present  to  collect  taxes,  to 
put  the  taxpayers  in  default.  After  that,  and  only  in  case  he  seizes  the  prop- 
erty of  a  delinquent,  is  the  latter  entitled  to  twenty  days  personal  notice  pre- 
vious to  the  seizure. 

The  police  jury  of  a  parish  have  power  to  impose  a  uniform  and  equal  license  tax 
on  all  persons  who  pursue  any  particular  business,  or  profession,  and  in  the 
exercise  of  that  riffht.  may  adopt  by  ordinance,  the  same  tax  on  the  varioua 
callinflTS  and  pursuits,  as  that  imposed  by  the  Legislature. 

The  article  of  the  constitution  requiring;  that  the  title  of  every  act  shall  express  its 
objects,  does  not  apply  to  the  ordinances  of  a  police  jury. 

The  act  of  the  Letrislature  of  1879.  Imposinflr  license  taxes,  does  not  violate  the  eon* 
stitution. 

A  retail  merchant  who  carries  on  business  in  more  than  one  store  must  pay  a 
separate  license  tax  on  each  store :  and  if  he  sells  liquors,  etc..  in  less  quanti- 
ties than  a  gallon,  but  not  less  than  a  wine  bottle,  he  must  pay  an  additional 
license  tax  as  retail  liquor  dealer. 

A  license  tax  is  not  a  tax  on  property,  and  hence  is  not  affected  by  the  limitation 
on  the  power  of  a  parish  to  impose  taxes  on  property. 

A  PPEAL  from  the  Parish  Court  of  Catahoula. 

J.  K.  Luce  and  Richardson  &  Boatner  for  plaintiff  and  appellant. 

Defendant  not  represented. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  The  police  jury  of  Catahoula  parish  passed  an  ordinance, 
on  the  3d  March,  1879,  providing  that:  "All  parish  licenses,  for  the  year 
1879,  shall  be  the  same  as  State  licenses,  except  the  drug  licenses." 

On  the  14th  April,  the  deputy  tax  collector  gave  notice  in  writing  to 
E.  T.  Walters,  to  pay,  within  fifteen  days,  bis  State  and  parish  license 
taxes :  first,  "  as  retail  merchant  in  store  No.  1,  Front  street,  Troy;" 
second,  "as  retail  liquor  dealer,"  and  third,  "as  retail  merchant  in  store 
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No.  2,  Back  street,  in  Troy."  The  taxes  were,  in  each  case,  315  for  the 
State,  and  $15  for  the  parish,  the  whole  amounting  to  $90. 

On  the  19th  April,  Walters  obtained  an  injunction,  prohibiting  the 
tax  collector  from  collecting  these  taxes,  and  from  interfering  with  him 
in  the  pursuit  of  his  business  and  occupation.  On  hearing,  the  parish 
judge  dissolved  the  injunction  with  ten  per  cent  special  damages,  and 
ten  per  cent  for  attorney's  fees;  and  Walters  appealed. 

The  petition  is  mainly  an  argument  against  the  constitutionality  of 
the  license  tax.  It  is  also  objected  that  the  tax  collector  had  no  power 
to  appoint  a  deputy;  and  that  no  estimate  was  made  and  published  of 
the  parish  expenses  prior  to  the  levying  of  the  tax.  Both  these  ob- 
jections are  disposed  of  by  the  admission,  on  the  trial,  "  that  the  notice 
of  fifteen  days  to  tax  and  license  payers  was  published  according  to 
law;  also,  that  the  estimate  of  parish  expenses  was  published  for  more 
than  thirty  days  prior  to  the  levying  of  licenses  for  1879,  as  shown  by 
the  ordinance." 

We  decided  at  New  Orleans,  in  a  case  which  seems  not  to  have  been 
reported,  that  the  tax  collectors  had  the  right  to  appoint  deputies;  but 
that  is  not  material,  since  the  only  act  done  by  the  deputy  In  this  case 
seems  to  have  been  the  giving  of  notice  to  Walters  personally,  requiring 
him  to  call  at  the  office  of  the  tax  collector,  within  fifteen  days,  and  to 
pay  his  license  taxes. 

The  act  of  1877,  p.  146,  sec.  52,  requires  the  tax  collector  to  give 
fifteen  days  notice  of  the  places  in  his  parish  at  which  he  will  be  present 
for  the  purpose  of  collecting,  from  all  persons,  the  taxes  due  by  them. 
In  default  of  payment,  this  section  authorized  the  collector  to  proceed 
by  seizure  after  ten  days  written  demand. 

The  statute  of  1879,  No.  27,  p.  44,  sec.  4,  requires  the  tax  collector 
to  give  twenty  days  notice  to  delinquents,  at  the  expiration  of  which,  if 
the  tax  or  license  should  not  be  paid,  he  shall  proceed  to  seize  and  to 
sell  after  ten  days  advertisement. 

The  admission  in  this  case  is  that  the  general  notice  of  fifteen  days 
was  published  according  to  law.  On  the  publication  of  this  notice,  it  is 
the  business  of  the  taxpayers  to  repair  to  the  places  designated,  and  to 
pay  their  taxes  and  licenses.  The  personal  notice  of  ten  days,  required 
by  the  act  of  1877.  twenty  days  now,  by  the  act  of  1879,  is  that  which 
must  be  given  to  the  delinquent  before  the  collector  can  seize  and  sell 
his  property.  As  there  was  no  seizure,  it  is  wholly  immaterial  whether 
the  personal  notice  to  Walters  was  given  by  the  proper  officer,  or 
whether  the  time  mentioned  in  the  notice,  fifteen  days,  was  sufficient. 
If  the  tax  collector  had  seized,  on  that  notice,  the  taxpayer  might  have 
enjoined,  since  the  act  of  1879  requires  twenty  days  notice  before  seizure 
and  ten  days  advertisement  before  the  sale. 
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The  act  of  1879,  makes  it  unlawful  for  any  person  to  pursue  his 
profession  or  business,  without  having  paid  his  license  tax;  and  it  re- 
quires the  attorney  representing  the  State,  on  written  notice  given  to 
him  by  the  collector,  to  enjoin  any  person  from  transacting  hiB  business 
until  the  license  tax  shall  have  been  paid. 

No  law  requires  any  written  or  printed  notice  to  taxpayers  individu- 
ally, except  where,  after  the  fifteen  days  general  notice,  they  are  delin- 
quent; and  the  personal  notice  is  the  prerequisite  to  the  seizure  and 
sale  by  which  payment  may  be  enforced.  The  general  public  notice  of 
fifteen  days  suffices  to  put  the  taxpayers  in  default;  and  it  is  the  pre- 
requisite to  the  subsequent  proceedings,  whether  by  injunction  or  by 
seizure  and  sale. 

If  anythiog  can  be  settled  by  judicial  interpretation  and  decision,  it 
is  settled  that  the  legislature  and  the  police  juries  in  the  parishes,  and 
municipal  corporations,  have  power  under  the  constitution  to  tax  pro- 
fessions, pursuits  and  occupations,  that  is,  to  impose  the  license  tax. 
This  tax,  like  all  other  taxes,  must  be  equal  and  uniform:  that  is  all 
persons  who  pursue  any  given  calling,  must  pay  precisely  the  same 
license  tax;  but  all  pursuits  or  professions  are  not  taxed  alike.  In  this 
case  the  tax  is  that  imposed  on  all  retail  merchants,  and  on  all  retail 
liquor  dealers;  and  it  is,  therefore,  equal  and  uniform  in  the  sense  of  the 
law. 

It  is  objected  that  the  police  jury  had  no  power  to  adopt  the  license 
taxes  imposed  by  the  act  of  1879.  We  see  no  reason  why  the  police  jury 
should  not  impose  precisely  the  same  tax  as  that  imposed  by  the  legis- 
lature; nor  can  we  imagine  any  possible  objection  to  the  action  of  the 
police  jury  in  adopting,  by  ordinance,  the  same  rates  for  the  several 
pursuits  and  callings,  as  those  specified  in  the  act  of  the  legislature, 
without  repeating  and  reenacting  them  in  the  ordinance. 

The  constitution,  art.  116,  does,  as  urged  by  plaintiff,  forbid  the 
General  Assembly  to  adopt  any  system  or  code  of  laws  by  general 
reference;  but  we  do  not  see  what  application  this  can  have  to  the  action 
of  the  police  jury  in  this  case.  The  prohibition  is  addressed  to  the 
General  Assembly,  not  to  police  juries;  and  the  thing  forbidden  is  the 
adoption  of  any  system  or  code  of  laws.  The  adoption  by  the  police 
jury  of  the  license  taxes  imposed  by  the  act  of  the  legislature  violates 
no  article  or  principle  of  the  constitution;  and  it  is  as  obligatory  as  if  the 
act  had  been  incorporated  in  the  ordinance. 

It  is  also  objected  that  the  ordinance  is  violative  of  the  constitution 
in  that  it  has  no  title  to  express  its  objects;  and  it  is  urged  that  the  title 
of  the  act  of  1879  does  not  express  its  objects. 

The  constitution,  article  114,  does  provide  that  "  every  law  shall 
express  its  object  or  objects  in  its  title;''  but  this  article  relates  ex- 
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dusively  to  "  laws"  enacted  by  the  legislature,  not  to  the  "  ordinances" 
of  police  Juries  or  municipal  corporations. 

The  title  of  the  act  is,  "  An  act  to  impose  a  license  tax  upon  trades, 
professions  and  occupations  for  the  benefit  of  the  general  fund,  and  to 
provide  punishment  and  penalties  for  violations  of  the  same,  and  to 
repeal  Act  No.  26,  of  the  extra  session  of  1878,  approved  April  27, 1878, 
and  known  as  the  "  MoflTett  register  law." 

We  fail  to  discover  anything  in  the  act  that  is  not  expressed  and 
indicated  in  the  tit^e;  and  we  do  not  see  that  it  violates  the  organic  law 
in  any  respect.  The  license  tax  imposed  by  this  act  on  retail  merchants 
and  on  retail  liquor  dealers  is  $15.  Section  1,  paragraphs  2, 10.  The 
phraseology  of  paragraph  ten  shows  that  the  retail  merchant  cannot 
retail  liquors  without  paying  the  liquor  dealer's  tax.  It  imposes  this 
as  an  additional  tax  on  "  all  retail  dealers  or  grocers  selling  distilled 
liquors,  etc.,  in  less  quantity  than  one  gallon,  but  in  no  less  quantity 
than  an  ordinary  wine  bottle." 

Paragraph  24  of  section  1,  of  the  act  of  1879,  p.  43,  provides  that 
"  every  person  having  more  than  one  shop,  store  or  other  establishment, 
or  who  shall  exercise  or  follow  more  than  one  profession,  trade,  calling 
or  business,  shall  pay  the  tax  on  each  separately." 

This  is  copied  literally  from  paragraph  27,  section  1,  of  the  act  of 
1872,  p.  52.  Under  the  dominion  of  this  law,  Willis  Holmes  had  paid  the 
license  tax  as  a  retail  merchant;  and  he  claimed  the  right  to  retail  drugs 
and  medicines,  which  he  did  not  compound,  without  paying  the  license 
tax  imposed  on  druggists.  Our  predecessors  decided  that  he  was  liable 
to  both  taxes.  28  An.  765.  In  a  recent  case  at  New  Orleans,  we  decided 
that  a  bank  engaged  in  the  usual  banking  business,  and  which  also 
made  loans  on  deposits  and  pledges  of  jewelry  and  other  valuables,  was 
liable  to  the  license  tax  imposed  on  banks  in  general,  and  also  to  that 
imposed  on  pawnbrokers. 

It  is  urged  by  plaintiff  that  the  license  tax,  when  added  to  the  prop- 
erty tax,  exceeds  the  limit  of  parochial  taxation.  But  constitutions, 
le^lation  and  jurisprudence  have  settled  the  principle  that  the  license 
tax  is  not  a  tax  on  property.  The  tax  on  property,  under  our  law,  is  a 
certain  percentage  on  valuation;  and  the  license  tax  is  a  sum  imposed  on 
the  pursuit  or  profession,  irrespective  of  values.  The  limitation  on  the 
parochial  power  to  tax  relates  solely  to  the  tax  on  property;  and  it  has 
no  application  whatever  to  the  license  tax. 

The  constitution  confers  the  power  to  tax  professions  and  occupa- 
tions; and  it  imposes  no  restriction  on  that  power,  except  the  general 
one,  applicable  to  all  taxes,  that  they  must  be  equal  and  uniform.  The 
license  tax  must  be  imposed  alike  on  all  falling  vrithin  the  different 
classifications,  respectively,  of  professions,  etc.,  taxed.    All  persons  who 
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pursue  the  business  of  retail  merchants  must  pay  the  same  license  tax. 
All  retail  merchants  who  choose  to  have  more  than  one  store  must  pay 
a  separate  license  tax  for  each;  and  all  retail  merchants  who  choose  to 
sell  liquors,  etc.,  in  less  quantities  than  a  gallon,  but  notices  than  a  wine 
bottle,  must  pay  the  additional  license  tax,  as  retail  dealers,  prescribed 
by  the  statute.  This  is  strictly  in  accordance  with  the  law  of  equality 
and  uniformity,  and  with  the  spirit  and  intent  of  the  constitution. 

We  find  no  error  in  the  judgment  appealed  from;  and  it  is  affirmed 
with  costs. 


No.  907. 
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Mrs.  L.  Yirginia  Vickkrs  vs.  Block,  Britton  &  Co.  et  al. 

A  valid  judgment  of  separation  of  property  in  favor  of  a  wife  is  retroactive,  and 
takes  effect  from  the  day  the  wife  filed  her  demand  for  a  separation. 

A  judf^mont  of  separation  of  property,  which  has  been  duly  advertised,  may  be 
partly  valid,  and  partly  Invalid ;  valid  as  to  that  part  which  decrees  a  dissolution 
of  the  community,  and  authorizes  the  wife  to  resume  the  administration  of  her 
paraphernal  effects,  and  invalid  as  to  that  part  which  decrees  on  indebtednees 
of  the  husband  to  her. 

In  order  to  maintain  a  suit  for  separation  of  property,  it  is  not  essential  that  the 
husband  should  be  indebted  to  the  wife,  or  that  she  should  own  any  property 
in  her  own  ri^rht.  A  judgment  of  separation  need  only  decree  a  dissolution  of 
the  community,  and  the  wife's  resumption  of  the  administration  of  her  own 
effects,  nnd  the  issuance  of  an  execution  is  not  necessary  to  the  perfection  of 
such  a  judfirment. 

The  title  to  real  estate,  (which  stands  recorded  as  the  property  of  the  husband  and 
a  former  partner  of  his)  acquired  by  the  wifeCwh'^  is  separated  in  property.)  at 
a  sheriff's  sale,  is  null  and  void  as  to  creditors  of  the  husband  and  partner,  who 
seized  it  before  the  sheriff's  deed  to  the  wife  was  recorded. 

A  sale  of  property  by  one  who  is  not  the  owner,  conveys  no  title  whatever  to  the 
purchaser. 

A  simulated  sale  of  property  is  absolutely  null  and  void,  and  any  judgment  creditor 
of  the  owner  may  seize  and  sell  the  property  in  the  hands  of  the  pretended  pur- 
chaser. 

A  PPE AL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Ricb- 
fjL  land.    Parsons,  J. 

Wells  d  Williams,  and  Rlcliardson  &  McEnery  for  plaintiff  and  ap- 
pellee. 

P.  H,  Toler,  3f.  J,  Liddell,  and  Richardson  <&  Boatner  for  defendants 
and  appellants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  6th  of  November,  1873,  plaintiff  sued  her  hus- 
bani  for  a  separation  of  property,  the  dissolution  of  the  community 
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then  eziBting  between  them,  and  to  be  authorized  to  resume  the  admin- 
istration of  her  paraphernal  effects. 

On  the  11th  of  September,  1874,  judgment  was  rendered  in  favor  of 
plaintiff,  recognizing  her  as  the  owner  of  the  silverware  and  household 
furniture  claimed  by  her,  dissolving  the  community  which  existed  be- 
tween her  and  her  husband,  and  authorizing  her  to  resume  the  adminis- 
tration of  her  paraphernal  property. 

That  Judgment — ^if  valid — was  retroactive  as  far  back  as  the  6th  of 
November,*  1873,  the  day  on  which  plaintiff  filed  her  demand  for  separa- 
tion of  property.    0.  C.  2432  (2406). 

After  the  filing  of  her  demand,  Mrs.  Tickers  purchased  three  lots 
of  ground,  one  from  Yarner,  on  the  29th  of  August,  1874,  another  from 
Edwards  on  the  6th  of  March,  1875,  and  the  third  one  at  a  sheriff's  sale, 
on  the  4th  of  April,  1876.  The  evidence  of  the  two  first  mentioned  sales 
was  recorded  as  prescribed  by  law— and  the  other  merely  deposited  in 
the  clerk's  office. 

On  the  27th  of  October,  1873,  Block,  Britton  &  Co.,  the  defendants  in 
this  suit,  obtained  judgment  against  Henry  F.  Tickers— plaintiffs  hus- 
band— and  H.  Bush,  for  two  thousand  eight  hundred  and  forty  nine 
dollars,  with  four  per  cent  interest  thereon  from  the  15th  of  November, 
1872,  subject  to  a  credit;  and — on  the  1st  of  November,  1877,  caused  a 
writ  of  fieri  facias  to  issue  on  said  judgment.  Under  that  writ,  the 
sheriff  seized  and  advertised  for  sale  the  three  lots  of  ground  already 
referred  to,  which  Mrs.  Tickers  claims  as  belonging  to  her,  and  the  in- 
tended sale  of  which  she  has  enjoined. 

Defendants  in  injunction  contend  that  Mrs.  Tickers'  judgment 
against  her  husband  is  a  nullity,  for  the  reason — ^as  they  allege — that  it 
was  rendered  on  insufficient  evidence,  by  consent  of  the  parties,  and 
that  it  was  neither  published  nor  executed. 

That  judgment— as  we  have  said — recognized  Mrs.  Tickers  as  the 
owner  of  household  furniture  and  silverware,  which  have  not  been 
seized,  and  so  far  as  the  creditors  are  concerned,  it  matters  not  that 
they  are  vaguely  described  in  her  own  petition  and  in  the  decree.  They 
do  not  claim  any  right  which  can  be  prejudiced  by  that  description. 

As  to  the  evidence  on  which  that  judgment  was  rendered,  it  is  that 
she  owned  and  brought  to  her  husbands's  home  furniture  and  silver- 
ware valued  by  her  witness  at  from  fifteen  to  sixteen  hundred  dollars, 
and — ^to  that  extent^it  stands  uncontradicted ;  and  that,  at  or  prior  to 
the  date  of  her  suit  against  her  husband,  she  had  on  deposit,  in  the 
Louisiana  National  Bank  of  New  Orleans,  nearly  seven  thousand  dol- 
lars, which  were  withdrawn  by  her  twenty  days  after  the  institution  of 
her  suit  Neither  she  nor  any  witness  examined  on  the  trial  has  satis- 
factorily established  her  title  to  that  deposit.  She  declared  that  she 
43  31 
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had  sold  property  belonging  to  her,  but  to  whom  and  for  what  price, 
did  not  tell — that  she  had  inherited  the  money,  and  it  had  been  given  to 
her  by  her  relations — her  father,  mother,  sisters  and  brothers— not  one 
of  them  was  called  as  a  witness,  and  she  could  not  remember  how 
much  she  had  received  frcm  any  one  of  them — ^nor  was  it  shown  when 
and  by  whom  the  deposit  was  made. 

This — however— does  not  affect  the  validity  of  the  qualified  and 
restricted  judgment  which  she  obtained  against  her  husband,  which  was 
duly  published,  and  which— partly  at  least — was  not  susceptible  of  any 
Judicial  execution — and,  here,  we  refer  to  those  clauses  of  the  judgment 
which  dissolved  the  community  and  authorized  Mrs.  Tickers  to  resume 
the  administration  of  her  separate  and  paraphernal  property. 

In  "  Joyce  Holmes  vs.  Barbin,"  Mr.  Justice  Spofford  said— as  the 
organ  of  the  court:  ''  The  wife  merely  desired  to  have  her  right  to  a 
s^arate  administration  of  her  paraphernal  property  recognized,  and 
the  community  dissolved,  on  account  of  the  disorder  of  her  husband's 
affairs.  This  she  obtained,  and  the  record  does  not  authorize  us  to 
hold  that  any  writ  of  execution  could  bave  effected  more  than  was 
effected  by  the  simple  judgment  duly  advertised. 

13  A.  p.p.  474,  475;  ante  p.  — . 

In  the  dissenting  opinion  read  by  Mr.  Justice  Spencer,  in  Kirk- 
patrick  vs.  Finney  &  Byrnes,  and — ^in  that  part  of  his  opinion  to  which 
there  neither  was  nor  could  be  any  dispute,  he  said:  "  In  order  to  main- 
tain her  suit  for  a  separation  of  property  and  dissolution  of  the  com- 
munity, it  is  not  essential  that  the  wife  should  be  the  owner  of  separate 
property,  or  that  the  husband  should  be  indebted  to  her.  It  is  now 
settled  that  where  his  affiEiirs  are  so  disordered  and  his  financial  embar- 
rassments 80  great,  as  to  render  any  earnings  or  acquisitions  of  the 
wife  by  her  own  industry  insecure,  that  she  may  m*aintain  such  suit 

"A  wife's  judgment  may— therefore— be  good  so  far  as  it  operates 
a  separation  of  property  and  dissolution  of  community — and  bad  so  far 
as  it  establishes  title  to  specific  property  or  indebtedness  on  the  part  of 
the  husband." 

30  A.  p.p.  225,  226. 

Article  2425  (2399)  of  our  Code  was  copied  from  the  Napoleon  Code, 
and— in' his  commentaries  on  the  latter— Marcad^  said :  "  Ainsi,  alore 
m^me  qu'il  s'agirait  d'une  femme  qui  n'a  rein  apporte  en  se  mariant  et 
a  laquelle  il  n'est  rien  ^chu  depuis  le  maHage,  Tadministration  ruineuse 
du  mari  n'en  devrait  pas  moins  faire  prononcer  la  separation.  Cette 
femme,  en  effet,  k  interSt  a  s'assurer  la  conservation  de  sa  moiti^  dans 
ce  qui  rests  encore  de  la  communaut^  que  dissipe  le  mart  Que  s'U  n'y 
a  pas  de  biens  communs,  elle  pent  avoir  un  talent,  une  Industrie,  dent 
le  produit,  apres  la  separation,  lui  donnera  des  resaources  pour  elleet 


MONROE,  JUNE,  1879.  675 

VIckera  vs.  Block.  Britton  &  Co.  et  al. 

868  enfants,  tandis  que  le  mari,  tant  que  dure  son  administration,  peut 
tout  perdre  et  engloutir.  Et  quand  memo  enfln  cette  femme  ne  serait 
en  etat  de  rien  gagner  par  son  travail,  ne  peut-elle  pas  dans  quelques 
jours,  recevolr  des  donations  ou  des  successions  qu'il  lui  importe  de 
sauvegarder  ?"    Marcad^,  vol.  5,  pp.  581,  582. 

So  far  as  it  decrees  a  separation  of  property,  and  the  dissolution  of 
the  community  heretofore  existing  between  Mrs.  Vickers  and  her  hus- 
band, and  authorizes  the  former  to  resume  the  administration  of  her 
paraphernal  property,  the  record  fully  sustains  the  validity  of  the  decree 
of  the  11th  of  September,  1874. 

Mrs.  Vickers  could — after  its  rendition — buy  in  her  own  name  and 
with  her  own  funds.  She  bought— that  is  shown  by  the  acts  introduced 
in  evidence — three  lots  of  ground.  The  sale  from  the  sherlfif  to  her,  of 
the  4th  of  April,  1876,  was  not  recorded,  when  the  property. thus  sold 
was  seized  by  the  creditors  of  her  husband  and  of  his  former  partner, 
whose  title  to  said  property  was  alone  of  record,  and  it  is  clear  that — 
as  to  said  creditors — the  sheriffs  sale  upon  which  she  relies  was — in  the 
words  of  the  law — utterly  null  and  void.    Bev.  Statutes,  sec.  8189. 

It  matters  not  that  the  same  property  was— before  the  seizure — 
transferred  by  Edwards,  who  had  no  title  to  it,  to  Mrs.  Vickers,  and 
that  the  deed  passed  between  them  has  been  recorded.  The  sale  of  a 
thing  belonging  to  another  person  is  null — C.  C.  2452  (2427) — and  It  can- 
not be  successfully  contended  that  the  recording  of  such  an  invalid  sale 
can — as  regards  creditors— protect  a  valid  title  subsequently  acquired 
and  not  recorded.  Mrs.  Vickers  herself  was  convinced  of  that  fact,  and 
did  not  hesitate  to  purchase — at  the  sheriff's  sale — the  property  to 
which  Edwards — his  vendor — neither  had,  nor  could  transfer  a  title. 

The  two  other  lots  were  sold  to  Mrs.  Vickers  by  Edwards  and  Var- 
ner.  The  sales  are  assailed  by  her  husband's  creditors  as  being  fraudu- 
lent and  simulated. 

Mr.  Vickers  sold  to  Edwards,  a  nephew  of  his  wife,  for  S1960,  on 
credit,  a  lot  situated  in  Bayville.  He  sold  him  the  whole  lot,  though  he 
owned  but  one  half  of  it,  and  it  was  his  partner's  half  in  the  same, 
which  his  wife  bought  at  the  sheriff's  sale.  Mrs.  Vickers'  nephew  sold 
to  Parker,  a  gardner,  employed  by  a  brother-in-law  of  Mrs.  Vickers,  for 
$2501,  and  on  credit,  the  lot  which  he  had  purchased  from  Mr.  Vickers, 
and  with  the  intention — he  said — of  raising  commercial  paper  with 
which  to  transact  his  business.  Parker  had  no  means,  and— as  a  mat- 
ter of  course — his  notes  could  not  be  disposed  of.  He  retroceded  the 
lot  to  Edwards,  and — on  the  very  day  it  was  retroceded— Edwards  sold 
it  to  his  aunt — Mrs.  Vickers — who  paid  him  with  the  notes  which  he  had 
subscribed  in  favor  of  Mr.  Vickers,  as  the  price  of  said  lot  Those 
notes — Mrs.  Vickers  declared— had  been  bought  by  her  from  her  sister^ 
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who  died  at  her  house.  How  they  passed  into  her  sister's  possession, 
we  are  not  informed. 

As  to  the  third  lot,  Mrs.  Yickers  alleged — in  her  petition,  and — ^to 
obtain  her  injunction-nswore  that  she  had  purchased  it  from  one  Yar- 
ner.  On  the  trial,  she  swore  that  she  had  purchased  it  from  Lott  Chap- 
man, who  was  dead  at  the  date  of  the  trial,  and  who — for  several  years — 
had  been  Mr.  Yickers'  clerk.  Yarner  testified  that  he  had  sold  that  lot 
to  Her,  and  Her  to  Yickers — that  no  deed  was  passed  of  the  sale  from 
him  to  Her,  from  whom  alone  he  received  the  price  of  the  sale,  and  who 
asked  him  to  make  a  title  to  Mr.  Yickers.  He — thereafter — transferred 
the  lot  to  Chapman,  but  the  act  of  transfer  to  Chapman  was  returned 
to  him  by  Mr.  Yickers,  who  asked  him  to  sell  to  Mrs.  Yickers.  He  did 
so. 

Her  corroborated  the  declaration  of  Yarner,  and— -in  addition — 
testified  that  he  had  sold  the. lot  to  Mr.  Yickers,  in  payment  of  a  debt 
due  him— the  amount  of  which  he  did  not  mention— but  which  he  bad 
contracted  before  his — Mr.  Yickers* — marriage.  Mr.  Yickers — he  said— 
was  owing  Lott  Chapman,  but  how  much  ?  He  was  not  asked  and  did 
not  tell.  It  was  to  that  deceased  clerk  that  Mrs.  Yickers  testified  that 
she  had  paid  the  six  hundred  dollars,  which — in  the  act  of  sale  from 
Yarner  to  her,  he  acknowledged  to  have  received  from  her. 

The  trails  of  simulation  can  never  be  completely  obliterated,  and 
two  of  the  acts  on  which  Mrs.  Yickers  bases  her  demand  bear  the  im- 
press of  those  characteristic  trails.  They  are  not  supported  by  a  single 
substantial  probability,  and — were  we  to  admit  that  she  had  the  means 
to  buy — we  would,  nevertheless,  be  compelled  to  hold  that  the  deeds 
from  Yarner  and  Edwards  to  her  are  but  empty  forms,  which — it  is 
evident — are  without  even  a  tinge  of  reality.  As  to  the  sheriffs  sale,  it 
was  not  recorded,  and  the  title  to  the  property  adjudicated  to  Mrs. 
Yickers,  at  that  sale,  still  appeared  of  record  as  belonging  to  her  hus- 
band and  his  partner,  when  that  property  was  seized  to  satisfy  a  judg- 
ment rendered  against  them. 

We  are  told  that,  if  the  property  does  not  belong  to  Mrs.  Yickers, 
it  belongs  to  Yarner,  Edwards,  or  the  succession  of  Chapman,  and  not 
to  Mr.  Yickers.  We  believe  otherwise.  But  be  this  as  it  may,  those 
pretended  owners  are  not  before  us,  nor  have  they  authorized  plaintiff 
to  enjoin  the  execution  of  the  writ  issued  on  the  creditors'  judgment 

To  protect  their  rights,  defendants  hiive  had  to  employ  counsel  and 
incur  expenses,  and  they  are  certainly  entitled  to  a  portion  of  the  dam- 
ages which  they  claim. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  Judgment 
appealed  from  is  annulled,  avoided  and  reversed;  and — proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  lower  court. 
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It  is  further  ordered,  adjudged  and  decreed  that  plaintiffs  injunc- 
tion is  dissolved,  the  sales  from  John  R  Edwards  and  George  H.  Yar- 
ner  to  her,  passed — the  first,  on  the  5th  of  March,  1875 — the  other,  on 
the  29th  of  August,  1874,  declared  to  be  simulated,  and  the  property 
seized  by  the  sheriff  of  the  parish  of  Richland  subject  to  the  enjoined 
seizure. 

It  is  further  ordered,  adjudged  and  decreed  that  defendants  recover 
—as  damages — from  Mrs.  L.  Virginia  Vickers  and  Geo.  M.  Moseley,  G. 
A.  Maes  and  I.  L.  Bois — the  sureties  on  her  injunction  bond— the  sum 
of  two  hundred  and  fifty  dollars  and  the  costs  in  both  courts. 
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A  third  possessor  of  property  who  has  bought  it  subject  to  a  mortfira^e  containinfl: 
the  pact  de  non  alienando,  and  who  has  assumed  the  payment  of  the  mortcraRe 
debt  as  a  part  of  the  parohaae  price,  oa^  not  enjoin  the  executory  proceedings 
of  the  mort«raflre  creditor,  on  the  ground  that  he  had  paid,  under  aspecial  a«rree- 
ment  with  the  creditor,  usurious  interest  to  the  latter,  and  hence  that  all  inter- 
est was  forfeited,  which  would  have  applied  the  payments  made  on  interest 
account  to  the  principal,  and  thus  extinguished  the  debt.  Kor  can  such  an 
injunction  found  on  the  Rround  that  the  excess  of  interest  paid  over  and  above 
that  allowed  by  law.  should  have  been  credited  on  the  principal  of  the  debt,  and 
thus  made  the  sum  due  less  than  that  claimed  in  the  executory  proceedings. 

An  action  for  the  recovery  of  usurious  interest  is  prescribed  by  one  year  from  its 
payment. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   Parsons,  J. 

Todd  &  Brigham  for  plaintilTs  and  appellants. 

Franklin  Oarrett  and  Newton  Hall  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

WHrrE,  J.  Benjamin  Hart  sold  on  the  16th  January,  1873,  certain 
real  estate  to  one  Locke,  and  took  as  evidence  of  the  credit  price  a  note 
of  Locke  for  $2100,  payable  twelve  months  after  date.  Locke  subse- 
quently sold  the  property  to  MuUin  &  McGowen,  who  as  part  of  their 
purchase  price,  assumed  the  payment  of  the  note  of  Locke,  purchased 
as  above  stated.  On  the  31st  of  July,  1877,  Hart,  as  the  holder  of  the 
original  note  of  Locke,  identified  with  the  act  of  sale  to  Locke,  which 
contained  the  clause  de  non  alienando,  obtained  an  order  of  seizure  and 
sale  to  enforce  tne  sum  remaining  due  on  the  note,  stated  in  the  plead- 
ings to  be  $431,  with  eight  per  cent  per  annum  interest  thereon  from 
10th  October,  1876.    MuUin  &  McGowen,  as  third  possessors  of  the 


678  SUPREME  (X)URT  OF  LOUISIANA, 

Mull  in  k  MoGowen  vs.  Hart.  Sheriff. 

property  covered  by  the  writ  of  seizure  and  sale  Issued  agaiost  Locke, 
enjoined  on  the  grounds — 

First— That  the  parish  court  from  which  the  writ  issued  was  with- 
out Jurisdiction  ratlone  matericL 

Second — That  certain  credits  had  not  been  allowed,  which  reduced 
the  note  about  one  hundred  dollars  below  the  sum  claimed. 

The  parish  court  perpetuated  the  injunction;  the  issue  was  taken 
to  the  district  court,  where  the  decree  of  the  parish  court  was  reversed 
and  the  injunction. dissolved.  From  this  decree  the  present  appeal  is 
prosecuted. 

First — The  question  of  the  Jurisdiction  of  the  parish  court  has  been 
abandoned  by  counsel  in  consequence  of  the  opinions  in  Newman  Bros, 
vs.  Cuney,  30  An.  1201,  and  in  Decker  vs.  Frankenberger,  30  An.  410. 

Second — The  sole  question  then  before  us  is  the  quantum  of  credit 
allowed. 

As  presented  by  the  briefs  of  counsel  and  proof,  although  not  by  the 
pleadlngSy  the  increase  of  credit  results  from  a  claimed  charge  of  usury. 
It  seems  that  by  agreement  between  the  holder  of  the  note  and  the 
third  possessors  of  the  mortgaged  property,  the  latter  paid  twelve  per 
cent  inter(3et  in  consideration  of  the  forbearance  of  the  former.  That 
the  payments  of  the  amounts  were  regularly  credited  on  the  note;  the 
interest  for  the  purposes  of  the  credits  being  computed  at  eight  per 
cent,  although  twelve  per  cent  was  paid.  The  contention  of  plaintiffs 
is  that  this  payment  of  four  per  cent  additional  entails  the  forfeiture  of 
all  interest,  and  that  the  sums  paid  as  such  should  therefore  be  credited 
on  the  principal,  leaving  nothing  due.  That  if  not  so,  the  sums  paid  as 
interest  over  and  above  eight  per  cent  should  be  imputed  to  the  princi- 
pal, thereby  reducing  the  debt  from  ^431,  as  claimed,  to  $346  47.  We 
think  the  propositions  untenable.  The  contract  sought  to  be  enforced 
is  the  original  sale  between  the  plaintiff  and  defendant  by  the  proceed- 
ings via  executiva,  and  there  is  not  even  an  intimation  that  such  con- 
tract was  remotely  tainted  with  usury.  The  usury,  if  any  is  shown  by 
the  proof,  results  from  a  contract  other  than  the  one  sued  on,  and  not 
a  necessary  part  of  it.    Norwood  vs.  Waddell,  11  L.  493. 

Even  however  were  this  not  the  case,  it  is  obvious  that  the  demand 
of  plaintiffs  in  injunction  when  analyzed  reduces  itself  to  an  action  for 
the  recovery  of  usurious  interest  pcdd.  The  executory  process  issued 
not  against  them  but  against  Locke,  not  to  enforce  any  obligation  they 
may  have  assumed  as  between  themselves  and  their  vendor,  but  to 
compel  the  execution  of  the  primordial  contract  between  Locke  and  the 
defendant  in  injunction;  hence  necessarily  not  against  the  plaintiffs  in 
injunction,  who  instead  of  being  defendants  are  purely  actors  seeking 
to  frustrate  the  enforcement  of  a  legal  contract  by  indirectly  claiming 
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as  plaintiffs  a  sum  by  them  illegally  paid  as  usurious  interest  on  a  dis- 
tinct agreement  Under  this  condition  of  things  the  pleaded  prescrip- 
tion is  appUcable.    6  A.  470;  18  A.  712;  34  A.  156;  26  A.  23. 

We  do  not  think  this  a  proper  case  for  the  allowance  of  damages 
for  a  frivolous  appeal,  but  we  consider  there  was  error  in  not  allowing 
the  special  damages  for  counsel  fees  on  the  dissolution  of  the  injunction. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  so  amended  as  to  condemn  plaintifCs  and  their 
surety,  John  Jones,  to  pay  in  solido  the  sum  of  forty  dollars  as  counsel 
fees;  and  that  in  all  other  respects  the  judgment  be  affirmed  with  costs. 


No.  813. 
R  T.  Jennings  et  al.  vs.  H.  F.  Vickkrs  et  al. 

An  exoeption.  which  if  maintained,  will  terminate  the  suit,  ought  to  be  tried  and 
decided  in  limine. 

A  mortffaRe  is  not  negotiable,  in  the  sense  of  the  commercial  law,  althoui;h  it  be 
ffiven  to  secure  a  negotiable  instrument,  and  if  it  has  been  extinguished,  or  for 
any  cause  has  ceased  to  be  a  subsistinfir  obligation,  so  that  it  could  not  be  en- 
forced by  the  mortea^ee.  then  it  cannot  be  enforced  by  any  transferee  of  his. 
especially  to  the  prejudice  of  a  third  possessor  of  the  property  on  which  the 
mort«raj3re  rests,  who  has  paid  the  price  of  the  property  to  the  morteaflree.extin- 
firuiahed  pro  ianto  the  mortfs&ge  debt,  and  obtained  from  the  mort£:affeean  order 
on  the  Recorder  of  Morti^afires  to  cancel  the  mortsa^re. 

Whern  the  transferee  of  a  mo rt;?affe.  which  covers  three  different  parcels  of  trround 
in  the  possession  of  three  different  persons,  forecloses  on  two  of  the  parcels, 
which  sell  for  ennufirh  to  pay  his  whole  debt,  and  fails  to  enforce  the  sales,  but 
by  ae:roement  with  the  possessors  of  the  two  parcels  allows  second  sales  to  be 
made  which  do  not  realize  the  omount  of  his  debt,  he  cannot  afterwards  pro- 
ceed for  the  residue  of  his  debt  asrainst  the  possessor  of  the  third  parcel  of 
irround  covered  by  the  mort«rafire,  who  has  bought  the  land  in  good  faith,  paid 
its  purchase  price,  and  to  that  extent,  by  special  agreement  with  the  mortgagee, 
extinguished  the  mortgage. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.   Ray,  J. 

W.  W,  Farmer  and  Richardson  dt  Boatner  for  plaintiffs  and  appel- 
lees. 

P.  H.  Toler  and  M,  J.  Liddell  for  defendants  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
MANNiNa,  C.  J.,  and  on  the  rehearing  by  Marb,  J. 

Manning,  C.  J.  The  transcript  in  this  case  is  so  voluminous,  the 
pleadings  so  prolix,  and  the  issues  sought  to  be  presented  so  numerous 
and  contradictory,  that  the  patience  and  industry  of  the  Court  has  been 
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severely  taxed  in  its  examination.  The  issues  necessary  to  be  decided 
are  few  and  simple,  and  can  be  embraced  in  a  narrow  compass. 

The  plaintiflia — R.  T.  Jennings,  John  Ghaffe,  Brother  &  Son,  and 
Chaffe  &  Bell,  assignees  of  Winston  Morrison  &  Co.,  bankrupts— join  in 
an  hypothecary  action  against  several  defendants  for  the  enforcement 
of  a  conventional  mortgage  executed  by  H.  F.  Vickers  in  favor  of  Win- 
ston Morrison  &  Co.,  of  date  1st  October,  1872. 

No  defence  was  opposed  to  the  action  by  any  of  the  defendants 
except  Mrs.  Mulhern. 

The  following  is  an  accurate  and  brief  statement  of  the  facts  dis- 
closed by  the  record: 

H.  F.  Vickers,  being  indebted  to  Winston  Morrison  &  Co.,  executed 
in  their  favor  on  Ist  October,  1872,  a  conventional  mortgage  on  his  prop- 
erty situated  in  Richland  parish,  the  debt  thus  secured  being  evidenced 
by  three  promissory  notes  for  912,650  each,  due  respectively  1st  of 
January,  1873, 1874  and  1875,  with  8  per  cent  per  annum  interest  from 
date,  which  mortgage  was  duly  registered  in  the  Recorder's  office  of 
Richland  on  the  1st  day  of  October,  1872,  the  day  of  its  execution,  the 
property  now  in  possession  of  Mrs.  Mulhern  and  sought  to  be  subjected 
to  this  mortgage  being  fully  described  therein.  It  appears  that  there 
was  a  verbal  agreement  between  Vickers  and  Winston  Morrison  &  Co. 
that  in  case  the  former  could  sell  any  of  the  mortgaged  property  the 
latter  were  to  receive  the  purchase  price  and  cancel  the  mortgage  upon 
the  property  sold. 

On  the  5th  of  July,  1873^  W.  Morrison  &  Co.,  the  successors  and 
liquidators  of  Winston  Morrison  &  Co.,  pledged  to  R  T.  Jennings,  as 
collateral  security,  one  of  the  Vickers  notes — ^that  due  Ist  January,  1874. 
On  the  25th  of  August  following  they  sold  to  John  Chaffe,  Brother  & 
Son  another  of  the  notes.  The  third  note  was  surrendered  as  part  of 
their  assets  in  bankruptcy  and  was  sued  on  herein  by  their  assignees. 

On  the  12th  of  August,  1873,  H.  F.  Vickers  sold  to  P.  S.  Mulhern 
the  lands  upon  which  this  mortgage  is  now  sought  to  be  enforced. 
Hiram  Morrison,  of  the  firm  of  W.  Morrison  &  Co.,  was  present,  received 
the  purchase  price,  which  is  credited  to  Vickers  on  the  note  sold  to 
Chaffe,  and  signed  an  order  directing  the  Recorder  to  cancel  the  mort- 
gage upon  the  lands  sold. 

This  order,  with  the  deed  from  Vickers  to  Mulhern,  was  presented 
to  the  Recorder  by  Morrison  and  Mulhern  for  record.  That  officer  re- 
fused to  cancel  the  mortgage  as  requested,  assigning  as  a  reason  that 
he  had  no  authority  to  do  so,  unless  Mr.  Morrison  could  produce  the 
notes.  Since  he  could  not  do  this,  both  documents  were  left  with  the 
Recorder  by  Mulhern  and  Morrison,  the  latter  promising  to  send  up  the 
notes  as  soon  as  he  reached  New  Orleans,  on  receipt  of  which  the  mort- 
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gago  was  to  be  cancelled  and  the  deed  recorded,  Mulhern  stating  he 
would  not  pay  for  the  deed  unless  the  mortgage  was  cancelled. 

Morrison,  on  reaching  New  Orleans,  instead  of  sending  up  the  notes 
as  promised,  gave  credit  upon  one  of  them  for  the  notes  received  from 
Mulhern  and  negotiated  it  to  John  Ghaffe,  Brother  &  Son,  without  notice 
of  the  transaction  above  related.  The  note  due  1st  January,  1874, 
having  been  previously  pledged  to  R  T.  Jennings. 

Very  soon  afterwards  Mr.  Mulhern  died,  and  his  wife  having  quali- 
fied as  administratrix  of  his  estate,  this  suit  was  brought  against  her. 
The  original  mortgage  from  Yickers  affected  three  several  pieces  of 
property;  one  of  which  at  the  institution  of  the  suit  was  in  possession 
of  H.  P.  Yickers;  one  of  W.  W.  Farmer;  and  one  of  Mrs.  Mulhern,  who 
are  the  three  defendants.  The  suit  was  filed  11th  October,  1875.  On  26th 
of  March  following,  Jennings,  with  consent  of  Morrison,  sold  his  note  to 
John  Ghaffe,  who  also  subsequently  purchased  that  sued  upon  by 
Chaffe  &  Bell,  assignees.  • 

The  defendant  in  her  answer  filed  October  26th,  1875,  urges  as  her 
defence  that  the  mortgage  herein  sought  to  be  enforced,  was  In  effect 
canceired  and  extinguished  by  the  order  of  12th  August.  That  Mor- 
rison &  Go.  were  the  owners  of  the  notes  at  that  time,  and  the  present 
holders  having  acquired  subsequent,  by  and  with  knowledge  of  this 
transaction,  are  bound  thereby.  She  propounds  interrogatories  to 
Ghaffe  and  Jennings  to  prove  this  defence.  Jennings  answers  that  he 
held  the  note  prior  to  the  sale  to  Mulhern  (acquired  it  5th  July),  and 
knew  nothing  of  any  agreement  with  Yickers  or  Mulhern.  Ghaffe 
answers  that  he  acquired  the  note  held  by  him  on  25th  August,  but 
without  any  knowledge  of  Morrison's  promise  to  have  the  mortgage 
cancelled.  The  defendant  thereupon  filed  an  amended  answer,  and 
called  in  warranty  H.  F.  Yickers.  On  the  17th  of  September,  1877,  she 
filed  an  exception,  in  which  she  urged  the  dismissal  of  the  action  upon 
three  several  grounds,  viz:  That  Farmer,  being  one  of  the  defendants, 
could  not  represent  the  plaintiff;  that  the  plaintiffs  are  all  really  acting 
in  the  interest  of  the  defendant  Yickers,  who  is  charged  with  being  the 
owner  of  the  notes,  and  the  sole  person  interested  in  prosecuting  this 
suit;  and  that  there  is  a  misjoinder  of  parties. 

The  court  tried  the  exception,  but  did  not  decide  It.  It  Is  not  easy 
to  see  why,  since  time  had  been  consumed  in  trying  it.  The  exception 
was  tumbled  into  the  omnium  gatherum,  yclept  the  merits — ^a  practice 
which  not  infrequently  wastes  time  and  labour.  An  exception,  which  if 
maintained,  will  terminate  the  suit,  ought  to  be  tried  and  decided  in 
limine. 

Jennings  held  his  note  as  collateral,  and  subsequently  sold  his  in- 
terest in  it,  and  the  suit  upon  it,  to  Ghaffe,  who  at  length  became  the 
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owner  of  the  iDterests  of  the  asslgneee  in  bankruptcy  of  W.  MorrisoB 
&  Co.,  and  of  the  other  members  of  the  Gbaffe  firm.  When  interrogated 
specially  upon  the  nature  of  his  purchase  of  these  three  several  inter- 
ests,  he  answers  that  it  was  an  absolute  purchase,  and  that  he  was  sub- 
rogated to  all  their  rights. 

There  were  judgments  against  H.  F.  Yickers  upon  which  executions 
issued,  and  at  the  sale  one  of  the  plantations  was  bought  by  Mr.  Farmer, 
as  attorney  of  the  plaintiftiB  in  execution,  for  S3,7(»0,  and  another  was 
bought  by  Yickers'  wife  for  $33,711,  and  these  two  bids  were  suffldent 
to  pay  the  special  mortgage  which  is  now  sought  to  be  enforced.  The 
bids  were  not  complied  with.  The  property  was  not  offered  a  second 
time  at  their  risk.  If  these  bids  had  been  complied  with,  the  Mulhem 
property  would  have  been  free  from  mortgage,  and  Mrs.  Mulhem  could 
never  have  been  pursued  for  any  part  of  the  demand  now  made  upon 
her.    The  whole  debt  would  have  been  extinguished. 

While  matters  were  in  this  condition  John  Chaffe  went  from  New 
Orleans  to  the  plantation  where  Tickers  and  his  wife  lived,  taking  his 
attorney  with  him.  It  is  insisted  by  Mrs.  Mulhem  that  the  result  of 
that  conference  was  an  agreement  that  Mrs.  Yickers  should  be  released 
from  liability  for  her  bid  of  over  $33,000,  and  that  the  propeity  should 
be  again  exposed  for  sale,  should  be  bought  by  Chaffe,  and  then  should 
be  resold  to  Mrs.  Yickers  (who  is  separate  in  property)  for  a  price  agreed 
on.  A  resale  was  had  in  the  same  year,  when  the  plantation  which  had 
been  adjudicated  at  $3,700  on  the  previous  sale,  was  now  bought  by 
John  Chaffe  for  $4>00,  and  that  which  had  been  adjudicated  at  $33,700 
was  now  bought  by  the  same  purchaser  for  $4,000.  The  place  bought 
by  Mr.  Cbaffe's  lawyer  at  the  flrdt  sale  brought  an  advance  of  seven 
hundred  dollars,  and  the  place  bought  by  Mrs.  Yickers  at  the  first  pub- 
lic auction  suffered  a  diminution  of  $29,700,  and  this  in  a  few  mouths. 
In  the  next  month  after  this  purchase  by  Chaffe,  he  sold  to  Mrs.  Yick- 
ers the  place  she  had  bought  at  the  first  sale,  for  $14,572.28. 

Chaffe  could  have  held  Mrs.  Yickers  to  her  bid  of  thirty  three  th  u- 
sand  dollars,  and  that,  with  the  bid  for  the  other  place,  paid  the  mort- 
gage debt.  Both  his  and  Mrs.  Yickers'  conduct  afterwards  shew  there 
was  an  agreement  by  which  she  was  released  by  Chaffe  from  paying  her 
bid,  and  the  arrangement  wan  then  entered  into,  under  which  the  second 
sherifTs  sale  was  had,  the  purchase  was  made  by  Chaffe  at  a  price  so 
low  as  to  leave  a  large  margin  to  cover  the  Mulhern  plantation,  and  im- 
mediately afterwards,  before  the  new  year*s  planting  operations  began, 
he  sold  to  Mrs.  Yickers  for  an  advance  over  his  own  bid  of  ten  thousand 
five  hundred  and  seventy  two  dollars.  He  was  entirely  at  liberty  to 
remit  to  Mrs.  Yickers  any  debt  she  owed  him.  If  he  thought  it  more 
prudent  as  a  business  man  not  to  pursue  Mrs.  Yickers  for  the  sum  she 
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had  become  apparently  liable  for,  and  instead,  to  agree  privately  with 
her  on  a  solution  of  the  complication,  such  as  that  subsequently  car- 
ried  out,  he  had  the  unquestionable  right  to  do  with  his  own  as  he 
willed. 

But  be  cannot  do  this  to  Mrs.  Mulhern's  injury.  He  cannot  at  hift 
own  option  change  the  victim  to  be  sacrificed,  and  loosing  the  bands 
which  bound  the  one,  avert  the  knife  from  a  prostrate  Isaac,  and  plunge 
it  instead  into  the  heart  of  the  lamb  which  he  has  dragged  from  the 
thicket  of  mortgages  in  which  Mt  was  entangled.  Mrs.  Mulhem  ha» 
been  released  by  his  release  of  Mrs.  Yickers. 

The  lower  court  held  otherwise. 

It  is  ordered, adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  the  defendant  Mrs.  Mulhem 
have  judgment  against  the  plaintifEs  on  their  demand  and  for  the  cost» 
of  appeal,  and  her  costs  in  the  lower  court. 


On  Application  for  BEHEARiNa.. 

Mabb,  J.  The  mortgagor,  Yickers,  with  the  consent  of  the  mort- 
gagees, Winston  Morrison  &  Co.,  sold  to  Mulhern  part  of  the  land 
mortgaged.  The  mortgagees  received  the  entire  price;  and  they  gave- 
an  order,  in  writing,  to  the  recorder,  to  cancel  the  mortgage  so  far  as  it 
bore  upon  this  part  of  the  land.  This  was  not  done  because  the  mort* 
gage  notes  were  not  presented  to  the  recorder.  The  mortgagees  prom* 
ised  to  send  the  notes  to  the  recorder,  but  failed  to  do  so.  They  credited 
the  price  paid  by  Mulhern  on  one  of  the  Yickers'  mortgage  notes,, 
which  they  afterwards  endorsed  specially  and  delivered  to  ChafTe^ 
Brother  &  Son  in  part  payment  of  a  debt. 

The  recorder  retained  the  order  to  cancel  from  the  day  of  its  date, 
12\h  August,  1873;  and  he  finally  recorded  it,  in  the  book  of  mortgages, 
under  date  4th  September,  1875,  and  made  a  pencil  memorandum  in 
the  margin  of  the  record  of  the  Yickers'  mortgage,  referring  to  the 
book  and  page  of  the  record  of  the  order  to  cancel. 

There  were  three  mortgage  notes  given  by  Yickers,.  to  the  order  of 
Winston  Morrison  &  Co.,  each  for  812,650,  payable,  respectively.  May  1, 
1873, 1874, 1875.  In  July,  1873,  the  note  maturing  1st  May,  1874,  was 
delivered  to  R.  T.  Jennings,  endorsed  by  the  payees  and  by  W.  Mor- 
rison &  Co.,  their  successors,  with  other  notes,  as  collateral  for  a  debt 
of  $8400,  which  they  owed  him.  The  note  payable  Jst  May,  1875,  was 
the  one  endorsed  to  Chaffe,  Brother  &  Bon,  with  the  credits  on  it,  and! 
\  the  one  payable  1st  May,  1873,  W.  Morrison  &  Co.  retained  until  it 

passed  to  their  assignees  in  bankruptcy,  l€th  June,  1874. 

A  mortgage  is  not  negotiable,  in  the  sense  of  the  commercial  law; 


684  SUPREME  COURT  OF  LOUISIANA. 

Jenninffs  et  al.  yb.  Tickers  et  al. 

^^^™  I  ■    ■  ■■  ■  M^^^^  I  I  ■     ■  ■        I  I        11       »  —  ^,._     ■■  ■■     ,    —     ■■■I.I.  I  ■  II.  ■  _  ^^^^^ 

and  i^hether  it  be  transferred  by  separate  assignment,  or  merely  as 
accessory  to  the  negotiable  note  secured  by  it,  the  transferee  has  no 
greater  rights  than  his  transferror  had  at  the  date  of  the  transfer.  If 
the  mortgage  has  been  extinguished,  or  for  any  cause  has  ceased  to 
be  a  subsisting  obligation,  so  that  it  could  no  longer  be  enforced  by  the 
mortgagee,  it  cannot  be  enforced  by  the  transferee.  See  Schmidt  vs. 
Frey,  8  Rob.  435;  Bowman  vs.  McElroy,  14  An.  587;  Doll  vs.  Rizotti,  20 
An.  264. 

If  this  be  true  with  respect  to  the  mortgagor,  with  how  much 
greater  force  must  the  rule  apply  to  the  third  possessor,  who  has  paid 
the  price  of  his  purchase  to  the  mortgagee,  extinguished,  pro  ianto^  the 
mortgage  debt,  and  obtained  from  the  mortgagee  an  order  to  cancel  the 
mortgage. 

The  two  notes  payable  1st  May,  1873,  and  1st  May,  1875,  passed 
from  the  possession  and  ownership  of  the  mortgagees  after  the  order 
to  cancel  had  been  delivered  by  the  mortgagees  to  the  recorder;  and 
the  mortgage,  with  respect  to  them,  was  extinguished  on  the  12th 
August,  1873,  so  far  as  it  bore  upon  the  land  sold  to  Mulhern. 

The  note  held  by  Jennings  was  specially  endorsed  to  him  or  bis 
order.  Jennings  delivered  it  without  endorsement  to  Chatfe,  long  after 
its  maturity,  and  during  the  pendency  of  this  suit.  ChafiTe  did  not 
acquire  it,  therefore,  in  the  usual  course  of  business,  before  maturity, 
without  notice.  When  Jennings,  with  the  consent  of  Morrison,  sold  the 
note  to  Chaffe,  or  rather,  his  interest  in  the  suit  then  pending  on  the 
note,  the  extent  of  his  right  and  iuteiestVas  fixed  at  $4200,  the  price 
paid  him  by  Chaffe;  and  Chaffe  had  no  right  to  enforce  the  mortgage  as 
against  the  land  sold  to  Mulhern,  except  to  the  extent  of  the  $4200;  and 
interest  from  the  23d  March,  1876,  the  date  of  the  payment  by  him  to 

« 

Jennings,  upon  the  hypothesis  that  he  succeeded  to  all  the  rights  of 
Jennings. 

But  the  property  mortgaged  to  secure  all  the  notes,  which  was  not 
sold  to  Mulhern,  had  been  sold,  at  the  second  sale  by  the  sheriff^  part  to 
Farmer  for  $4000,  and  the  remainder,  nominally  to  Chaffe,  but  in  reality 
to  Mrs.  Vickers,  for  $14,572,  making  in  all  $18,572,  to  be  applied  to  each 
of  the  three  notes  owned  by  Cbaffe.  There  were  large  credits  on  the 
notes  which  matured  in  May,  1873,  and  May,  1875.  But  applying  the 
total  proceeds  to  the  three  notes  equally,  the  portion  to  each  would  be 
$6190,  which  extinguished  the  amount  due  Chaffe  on  the  note  which  be 
acquired  from  Jennings,  the  only  one  of  the  three  which  could  have 
been  enforced  against  the  property  sold  to  Mulhern,  under  the  most 
fuvoraule  hypothesis  for  Chaffe. 

The  rehearing  is  therefore  refused. 
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W.  C.  Williamson  vs.  T.  P.  Richardson,  Sheriff,  et  al. 

Adeoree  dissolvinff  an  injunction,  on  the  ground  that  It  was  not  aooompanied  by 
the  bond  required  by  law.  cannot  be  pleaded  as  res  adjudicata  in  a  second  in- 
junction issued  with  bond  by  the  same  plaintiff,  for  the  same  causes  of  action. 

The  service  of  the  notice  of  seizure  and  sale  by  a  deputy  sheriff  who  is  a  minor, 
cannot  be  availed  of  by  the  defendant  in  an  executory  proceeding  as  a  firround 
for  enjoining  the  proceeding.  That  would  be  to  allow,  in  effect,  the  validity  of 
the  appointment  of  a  ministerial  officer  to  be  attacked  collaterally,  which  is  not 
permissible.' 

A  writ  of  seizure  and  sale,  although  issued  nominally  only  against  the  mortgaged 
premises,  includes,  without  any  particular  specification  of  them,  all  things  on 
those  premises  which  are  immovable,  either  by  nature,  or  by  destination. 

It  is  not  necessary  for  the  sheriff  to  advertise  and  sell  mortgaged  property,  seized 
under  executory  proceeding,  in  lots  or  tracts  of  not  less  than  ten.  nor  more 
than  fifty  acres.    Such  property  is  properly  advertised  and  sold  in  block. 

The  crop  growing  on  mortgaged  premises  is  a  part  of  the  realty,  and  the  owner 
of  the  premises,  when  they  and  the  crop  are  seized  under  a  writ  of  seizure  and 
sale,  has  no  standing  to  set  up  a  privilege  on  the  crop,  alleged  to  exist  in  favor 
of  a  third  person. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Farsons,  J. 
Cobb  &  Ounhy  for  plaintiff  and  appellant. 

KW.dtK  Rlcliardson  and  Richardaon  Si  Boatner  for  defendants  and 
appellees. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  executors  of  J.  P.  Crosley  having  obtained  an  order 
of  seizure  and  sale,  the  plaintiff  enjoined  on  substantially  the  following 
grounds: 

1.  That  the  notice  of  the  order  of  seizure  and  sale,  which  by  law 
must  precede  the  writ  and  be  served  before  its  issuance,  was  served 
upon  him  by  a  deputy  sheriff  who  was  a  minor.  Hence  the  writ  now 
la  the  sheriff's  hands  is  illegal,  and  cannot  be  executed. 

2.  That  the  stock,  crop,  farming  implements,  etc.,  seized,  are  not 
covered  by  the  writ,  or  nominally  included  in  the  mortgage;  hence  their 
seizure  is  illegal. 

3.  That  the  sheriff  has  advertised  and  intends  to  sell  the  land, 
without  having  caused  it  to  be  surveyed  into  tracts  of  not  less  than  ten 
nor  more  than  fifty  acres,  and  that  such  a  sale  would  be  illegal.  That 
the  act  of  1877,  repealing  the  act  of  1870,  which  latter  provided  the 

means  or  mode  of  executing  article of  the  constitution,  is  itself 

unconstitutional,  null  and  void,  and  hence  is  not  to  be  regarded. 

4.  That  the  farm-hands  or  laborers  had  an  interest  of  one-half  in 
the  growing  crop,  and  that  it  could  not  be  seized  for  his  debts. 

The  defendants  pleaded  res  adjudicata^  and  reserving  their  excep- 
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tion,  answered  by  a  general  denial,  and  prayed  the  dissolution  of  the 
injunction  with  twenty  per  cent  general  and  ten  per  cent  special  dam- 
ages. The  lower  court  dissolved  the  injunction  with  ten  per  cent  special 
damages.    Plaintiff  in  injunction  appeals. 

1st.  The  plea  of  res  judicata  is  not  well  taken.  It  is  founded  on  the 
decree  in  the  case  of  Williamson  vs.  Richardson,  sheriff,  30  A.  1163, 
decided  by  us  at  our  last  term  here.  In  the  case  relied  on  the  present 
plaintiff  enjoined  the  present  writ  on  the  first  ground  above  stated  and 
others,  and  the  further  ground  of  prescription.  We  held  that  the  plea 
of  prescription  was  not  good,  and  that  the  other  grounds  could  not  be 
tirged  in  a  petition  without  bond,  and  dissolved  the  injunction.  There- 
tipon  the  present  injunction  was  taken  with  bond.  We  will  consider  the 
grounds  of  injunction  aeriatinv 

First— The  proof  establishes  that  the  deputy  sheriff  who  served  the 
notice  was  a  minor.  Whilst  such  fact  would  have  furnished  a  very  good 
reason  for  his  non -appointment,  or  a  good  cause  for  removal,- we  are  at 
a  loss  to  understand  of  what  avail  it  is  to  plaintiff.  The  law  provides 
that  every  sheriff  may,  with  the  approbation  of  the  court,  appoint  as 
many  deputies  as  he  sees  proper,  and  before  entering  on  the  discharge 
of  their  duties  they  must  be  sworn  by  the  judge.  C.  P.  764.  There  ia 
no  pretense  that  the  deputy  who  served  the  papers  had  not  been  so  ap- 
pointed and  qualified, and  therefore,  although  he  might  have  been  liable 
to  removal,  plaintiff  was  utterly  without  right  or  without  interest  to 
collaterally  attack  the  validity  of  the  appointment  of  a  purely  minis- 
terial oflQcer.  We  have  recently  had  occasion  to  pass  upon  an  objection 
of  this  nature,  which  went  to  the  qualification  of  the  sheriff,  and 
our  conclusion  was  that  to  recognize  the  right  of  litigants  to  question 
oollaterally  the  title  of  ministerial  officers  de  facto  exercising  the  duties 
Incumbent  upon  them  by  law,  would  make  the  administration  of  justice 
a  mockery,  by  enabling  a  defendant  to  try  the  sheriff,  the  clerk,  and 
every  other  ministerial  officer  before  he  himself  was  tried  or  his  obliga- 
tions enforced.  Our  conclusions  then  expressed  have  undergone  no 
modification  from  applying  them  to  the  facts  of  this  case.  State  vs. 
;  Thos.  S.  Elder  vs.  City  of  New  Orleans,  ante  p.  500. 

Second — Although  the  writ  only  issued  against  the  mortgaged 
premises,  it  necessarily  issued  against  the  immovables  by  nature  or 
destination,  which  were  a  part  of  those  premises.  There  is  no  pretense 
that  the  things  seized  and  not  described  eo  nomine  in  the  writ  and  act 
of  mortgage  were  not  such  immovables.  The  complaint  is  that  they 
were  not  ordered  to  be  levied  on  by  the  writ,  and  that  the  sheiiff,  a 
ministerial  officer,  had  no  authority  to  decide  as  to  whether  or  not  par- 
ticular things  were  or  not  immovables  by  destination  or  by  nature. 
The  fallacy  consists  in  taking  for  granted  that  the  order  did  not  cover 
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the  immovables  by  destination.  The  order  to  seize  and  sell  the  mort- 
gaged property  was  an  order  to  seize  and  sell  all  of  it — not  a  part  but 
the  whole — and  the  sheriff  would  have  been  liable  in  damages  had  he 
failed  to  do  his  duty  and  levy  under  the  writ  on  those  things  which  by 
operation  of  law  were  a  part  of  that  which  the  writ  covered. 

Third — We  see  no  reason  to  modify  the  views  we  have  already  ex- 
pressed as  to  the  effect  of  the  repeal  of  the  statute  of  1870  providing 
for  the  division  of  lands.    We  adhere  to  those  views. 

Fourth — The  crop  was  a  part  of  the  realty,  and  if  any  person  'had 
acquired  on  it  a  right  equivalent  to  an  anticipatory  mobilization,  such 
person  might  be  heard  to  assert  such  right  if  any.  But  the  defendant 
In  execution  has  assuredly  no  standing  in  judgment  to  that  end. 

We  think  the  damages  below  allowed  are  adequate.  The  judgment 
is  affirmed  with  costs. 


No.  933. 
Yale  &  Bowling  vs.  John  T.  Cole. 

The  law  requiree  that  an  attachment  bond  should  be  for  a  sum  one  half  more  than 

the  amount  claimed  by  the  plaintiff. 
Where  the  bond  (riven  by  a  plaintiff  in  attachment  is  for  a  sum  ae  much  as  fifty 

seven  dollars  less  than  the  amount  required  by  law.  he  can  not  invoke  the  rule 

de  minimis,  and  his  attachment  must  be  set  aside. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Parsons,  J. 

BXchardson  &  McEnery,  for  plaintiffs  and  appellants. 

Cobb  <&  Gunby  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  commenced  by  attachment.  The  sum 
claimed  is  $3,287.07  wi:h  eight  per  centum  interest  on  eight  hundred 
dollars  thereof  from  June  15,  1878,  and  on  the  residue  thereof  from 
December  1, 1878.  The  attachment  was  ordered  to  issue  on  the  plain- 
tiffj  giving  bond  in  the  sum,  and  conditioned,  as  the  law  directs.  Bond 
was  given  in  the  sum  of  five  thousand  dollars. 

The  defendant  moved  to  set  aside  the  attachment  on  the  ground, 
that  there  was  no  sufficient  bond  executed  by  plaintiff  before  the  issuing 
of  the  writ  as  required  by  law.  The  amount  of  the  bond  lacks  fifty 
seven  dollars  of  exceeding  the  sum  claimed  and  one  half  more. 

If  art.  245  of.  the  Code  of  Practice  now  requires,  as  it  did  formerly, 
that  the  amount  of  an  attachment  bond  must  exceed  that  which  is 
claimed  one  half,  the  bond  given  in  this  case  is  insufficient. 
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The  profession  is  familiar  with  the  history  of  this  artide,  yet  it  is 
neoessary  to  go  over  it  The  words  used  are,  that  the  party  applying 
for  an  attachment  must  give  bond  in  a  sum  **  exceeding  one  half  that 
which  he  claims."  The  corresponding  French  text  is  de  lamoiiiSen 
8U8  de  la  8omme  par  lui  demand^e.  When  a  construction  of  this  article 
first  became  necessary,  resort  was  had  to  the  French  text  Our  Codes 
were  written  mainly  in  French,  and  translated  into  the  English  tongue. 
The  English  text  of  the  Code  of  Practice  suffered  by  a  bad  translation, 
which  made  reference  to  the  French  text  specially  useful  and  often 
necessary.  Said  the  court  in  Williams  v.  Barrow,  3  Louisiana,  57— the 
"  article  now  under  consideration  is  very  obscure.  A  sum  exceeding 
one  half  of  the  sum  claimed  cannot  perhaps  in  fairness  be  understood 
to  be  only  one  half  of  that  sum,"  and  following  a  construction  already 
made  of  the  article  respecting  appeal  bonds,  which  was  verbatim  this 
one,  the  court  said  it  meant  the  8um  claimed  and  one  Mlf  more. 

This  was  adhered  to  ever  afterwards,  the  court  saying  in  Graham 
V.  Burckhalter,  2  Annual,  415,  one  of  the  prerequisites  to  issuing  the 
writ  is  that  the  bond  shall  be  for  a  sum  exceeding  by  one  half  that 
which  he  claims,  and  the  same  language  is  employed  in  Planters'  Bank 
v.  Byrne,  8  Annual,  687. 

When  this  Code  was  revised  and  re-enacted  in  1870,  the  identical 
language  of  this  article  was  retained.  Its  judicial  construction  had 
been  settled  since  1831,  and  no  doubt  it  was  thought  that  language,  the 
meaning  of  which  was  unerringly  known,  had  best  be  retained,  since 
there  could  no  longer  be  any  dispute  about  it  Hence  the  first  time  this 
court  had  occasion  to  construe  it  after  1870,  it  was  assumed  that  the 
Revisal  meant  what  the  original  Code  meant,  and  a  bond  which  was  for 
the  sum  claimed  and  one  half  more,  minus  a  deficiency  of  less  than  a 
dollar,  was  held  good  under  the  maxim  de  minimis.  Bodet  v.  Nibourel, 
25  Annual,  499,  and  we  have  repeated  that  construction.  Miller  v. 
Chandler,  29  Annual,  88. 

The  plaintifEB  ask  us  to  break  this  regular  and  unbroken  line  of 
decisions,  and  for  no  other  reason  than  that  the  words  of  the  law  are 
precisely  the  same  as  before,  which  we  think  is  the  best  reason  for  main- 
taining the  construction  that  has  been  given  before  and  since  1870.  The 
argument  appears  to  be,  that  because  several  gentlemen  of  the  bar 
edited  the  Code  of  Practice  at  different  times,  and  had  the  word  **  by" 
printed  in  brackets  in  the  text,  and  the  compiler  of  the  Revisal  in  1870 
did  not  insert  that  word,  ergo  it  was  designed  that  the  construction 
which  depends  upon  that  word  was  intended  to  be  excluded.  Whereas 
we  think  that  the  compiler  adhered  to  the  exact  words,  that  had  always 
been  in  the  Code,  because  their  meaning  was  certainly  known  through 
a  judicial  construction  that  had  never  varied.   The  Code  of  Practice,  for 


MONROE,  JUNE,  1879.  689 

Yale  k  BowlinK  vs.  Cole. 


some  unaccountable  reason,  was  put  into  the  form  of  an  Act  in  1870, 
but  we  know  that  legislation,  so  far  as  it  affects  this  Code,  was  merely 
revisory  with  very  little  revision,  and  it  cannot  be  construed  as  if  it 
went  on  the  statute  book  then  for  the  first  time.  Besides,  it  is  settled 
and  has  become  axiomatic,  that  when  laws  are  re-enacted  in  the  same 
words  of  the  original  act,  the  judicial  construction  of  those  words  is  a 
part  of  the  re-enactment. 

The  plaintiffs'  counsel  treat  the  subject  as  if  the  word  "  by"  had  at 
one  time  been  employed  in  this  article  of  the  Code,  and  was  afterwards 
left  out,  when  in  fact  it  was  never  in  the  text,  and  what  was  in  the  text 
was  construed  as  meaning  "  the  sum  claimed  and  one  half  more,"  The 
meaning  this  article  has  had  since  1831  is  imparted  to  it  by,  and  is 
derived  from,  judicial  construction,  and  was  formulated  in  the  first 
decision  in  the  phrase  above  quoted,  and  not  by  the  use  of  the  prep- 
osition, the  omission  of  which  is  the  sole  basis  of  the  argument  for  a 
change  of  that  construction.  The  injection  or  interpolation  of  "by" 
was  not  the  cause  or  the  consequence  of  that  construction.  The  mean- 
ing is  well  expressed  without  its  use,  and  was  expressed  in  the  words, 
'*the  sum  claimed  and  one  half  more."  The  omission  of  that  word 
cannot  therefore  change  that  construction. 

There  is  no  need  to  interpolate  any  word.  Change  the  collocation, 
and  it  will  read  "  exceeding  that  which  he  claims  one  half."  And  if 
changing  the  collocation  be  as  objectionable  as  interpolation,  both  were 
avoided  when  the  construction  of  the  words  actually  used  was  first 
judicially  made. 

It  is  manifest  that  the  plaintiflis  understood  the  article  in  the  sense 
so  long  received.  If  it  had  been  supposed  to  mean  that  the  bond  need 
be  only  in  excess  of  Qne  half  of  the  sum  claimed,  a  bond  of  seventeen 
hundred  dollars  would  have  been  a  compliance  with  the  requirement. 
They  gave  a  bond  for  five  thousand  dollars,  and  invoke  the  rule  de  mini- 
mis. Those  who  invoke  process  of  this  kind  have  been  uniformly  re- 
quired to  fulfill  the  minutest  requirement.  Even  if  the  application  of 
that  rule  was  justifiable  when  the  deficiency  of  the  bond  was  less  than 
one  dollar,  such  application  is  not  a  precedent  to  be  followed  in  this 
case. 

The  lower  court  sustained  the  motion,  and  set  aside  the  attachment, 
and  its  judgment  is  affirmed. 


DlSSENTINQ  OpDYION. 

Spengeb,  J.   Article  245  C.  P.  of  1870  requires  the  plaintiff  in  attach- 
ment "to  annex  to  his  petition  his  obligation  in  favor  of  the  defendant, 
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for  a  sum  exceeding  one  half  that  which  he  claims.''  To  my  mind  this 
language  is  absolutely  free  from  ambiguity,  grammatical  rules  make 
the  participle  exceeding  take  as  it8  object  the  words  one  half.  What  is 
the  bond  to  exceed  ?  "  One  half  that  which  he  claims  T  No  other  sense 
can  be  given  these  words,  without  interpolation  or  transpodtion.  Now 
as  I  take  it,  courts  have  no  such  authority,  where  the  words  used  have 
a  plain  and  obvious  meaniiig,  and  do  not  lead  to  absurd  coiiclusions.  1 
think  that  the  experience  of  every  practising  attorney  will  bear  me  out 
in  saying  that  there  is  not  one  attachment  in  a  thousand  where  the 
damages  awarded  exceed  one  half  of  the  debt  claimed  ;  and  that  the 
rule  requiring  a  bond  to  exceed  by  half,  the  debt,  is  an  onerous  and  un- 
necessary exaction  from  litigants. 

In  1868  (see  acts  of  that  year  No.  125)  the  Legislature  re-enacted 
article  575  of  the  Code  of  Practice,  relative  to  appeals,  and  provided 
that  for  suspensive  appeal,  appellant  should  give  bond  "for  a  sxim  ex- 
ceeding one  half  the  amount  for  which  the  judgmeiit  was  given"    It  will 
be  seen  that  the  language  here  is  identical  with  that  under  considera- 
tion.   By  interpolation  of  the  word  "  by,"  or  by  transposing  the  words 
one  half  to  the  end  of  the  sentence,  the  clause  would  require  a  bond  one 
and  a  half  times  greater  than  the  debt.    In  Denton  vs.  Reading,  22  An. 
607,  this  court  had  the  meaning  of  these  words  under  consideration, 
and  said :    "  But  under  the  provisions  of  the  act  of  September  29, 1868, 
the  bond  is  required  to  exceed  one  half  the  amount  of  the  judgment. 
We  find  the  law  so  written,  and  see  no  grounds  to  authorize  us  to  give 
it  a  different  interpretation."    And  the  court  held  an  appeal  bond  for 
one  half  the  amount  of  the  debt  good.    Had  it  not  been  for  the  French 
text  of  the  old  Code  of  Practice,  I  am  satisfied  no  court  would  have 
dreamed  of  interpreting  these  words,  as  they  were  interpreted.   But  the 
Code  of  Practice  has  been  revised  and  re-enacted.    In  every  edition  of 
the  Code  ot  1825,  published  after  this  court  interpolated  into  the  Eng- 
lish text  the  word  ''by,"  that  word  was  inserted  in  brackets  in  artide 
245.    And  the  fact  that  in  the  revisal  of  1870  the  word  was  left  out, 
shows  that  it  was  intentional.    The  lawyers  (if  not  the  legislators)  who 
did  the  work  of  revision,  knew  that  that  word  should  be  Inserted  to 
conformit  to  the  jurisprudence.    It  was  not  done.    The  omission  to  do 
so  was  manifestly  intentional.    The  case  in  29  An.  referred  to  does  not 
decide  the  question,  and  what  is  there  said  was  obiter.    The  bond  was 
in  that  case  nearly  double  the  debt  sued  for.    In  many  districts  of  this 
State  the  article  as  it  now  stands  hcus  been  uniformly  interpreted  as 
meaning  one  half  of  the  debt;  and  as  that  interpretation  would  prejudice 
no  one,  whilst  that  now  adopted  will  be  ruinous  in  its  effects  upon  the 
rights  of  many  litigants  in  pending  suits,  we  should  hesitate  long  before 
inflicting  this  unnecessary  injury,  more  especially  when  we  have  to  tor- 
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ture  the  law,  by  traasposltion  or  iaterpolation,  to  bring  it  into  harmony 
with  our  conclusions.  I  cannot  bring  myself  to  assent  to  this  result. 
The  words  of  the  law,  the  reason  of  the  law,  the  interest  of  litigants, 
all  forbid  me.  I  therefore  dissent  from  the  opinion  and  decree  in  this 
case. 


No.  906.  31  601 

49  13!V5 

The  State  vs.  W.  R.  Barbow. 


A  certified  copy  of  a  marria«re  license  from  another  State  of  the  Union,  certified 
by  the  clerk  of  the  court,  who  is  also  judge  of  the  court,  as  a  copy  from  the 
records  of  his  o]^ )).  ail  als)  osrtifled  by  him.  as  judjpe,  declarini;  the  attesta- 
tion  to  be  in  due  form,  and  having  the  seal  of  the  court  affixed  to  it,  is  in  due 
form,  and  admissible  in  evidence. 

The  proof  that  certain  letters  were  written  by  the  defendant  may  be  made  by  a 
comparison  of  handwriting. 

A  verdict  of  a  jury  will  not  b<3  S3t  aside  because  of  ill-timed  remarks  of  the  judge, 
in  his  charge  to  the  jury,  when  the  remarks  contain  no  error  of  lawv  and  no 
comment  on  the  facts. 

Where  a  defendant  is  tried  on  a  charge  of  bigamy,  the  onus  of  proof  is  on  him  to 
show,  as  a  matter  of  defence,  that  his  wife  had  abssnted  herself  for  the  space 
of  five  years  before  his  second  marriage,  and  that  he  had  not  known  she  was 
living  within  that  time ;  or  that  he  had  b3en  divorced  by  competent  authority 
at  the  time  of  his  soooni  marriage;  or  that  his  former  marria;;e  had  been 
declared  void  by  competent  authority. 

Where  an  information,  charging  the  crime  of  bigamy,  alleges  that  the  offence  was 
committed  more  than  a  year  before  the  filing  of  the  information,  but  that  it 
had  not  been  made  known  to  any  public  ofiicer  authorized  to  direct  a  prosecu- 
tion, until  within  one  year  immediately  preceding  the  filing,  the  burden  of 
proof  will  be  on  the  defendant  to  show  that  such  knowledge  was  brought  to  an 
officer  having  authority  to  investigate  the  crime  before  the  said  year. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

W,  K  Totts,  District  Attorney,  Franklin  Garrett  and  RobL  Ray  for 
the  State. 

Bichardson  &  MoEnery  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  convicted  of  bigamy,  and  was 
sentenced  to  pay  a  fine  of  five  hundred  dollars  and  to  be  Imprisoned  in 
the  parish  jail  two  years,  from  which  he  appeals.  The  case  comes  up 
on  several  bills  of  exception,  and  a  motion  in  arrest  of  judgment. 

A  certified  copy  of  the  license  for  the  defendant's  first  marriage  in 
Alabama,  and  of  its  celebration,  was  received  in  evidence.  It  was 
authenticated  by  the  clerk  of  the  court,  as  a  copy  from  the  records  of 
his  office,  and  this  clerk  is  also  the  judge  of  that  court.  He  certifies 
that  fact  as  well  as  the  copy,  and  as  judge,  declared  the  attestation  was 
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in  due  form,  and  affixed  the  seal  of  the  court.  The  authentication  was 
complete.    Paget  v.  Curtis,  15  Annual,  451. 

The  objection  that  a  copy  of  the  record  was  inadmissible  because 
a  copy  of  the  original  paper  was  alone  receiyable  in  evidence  has  been 
disposed  of  in  Smith  v.  Mc Waters,  7  Annual,  li5  and  West  Feliciana  B. 
R  V.  Thornton,  12  Annual,  736. 

One  of  the  witnesses  was  asked  whether  the  first  wife  was  then 
living,  and  answered  that  she  knew  it  by  common  report.  It  is  of  no 
consequence  whether  she  was  living  at  the  time  of  the  trial.  If  she 
were  living  at  the  time  of  the  second  marriage,  that  is  the  essential 
matter  as  to  time,  and  the  Jury  so  foimd.  We  assume  there  was  evi- 
dence to  Justify  it. 

The  proof  of  the  defendant's  letters  to  his  first  wife  was  made  by 
comparison  of  handwriting.  W^  have  only  tQ  deal  with  the  mode  of 
proof,  and  the  law  Justifies  it  The  sufficiency  of  the  proof  was  a  mat- 
ter for  the  Jury.  One  of  thetti  bears  date  subsequent  to  the  second 
marriage. 

The  Judge's  charge  is  complained  of.  He  spoke  to  the  Jury  of  the 
sanctity  of  marriage,  of  the  reprehensible  facility  with  which  divorcee 
are  obtained  in  some  States,  of  the  disfavor  with  which  our  law  looks 
upon  the  frivolous  pretexts  that  are  made  the  basis  of  judgments  of 
•divorce,  and  much  more  of  the  same  tenour.  We  are  inclined  to  think 
that  much  of  this  might  have  been  omitted  without  prejudice  to  the 
interests  of  society,  but  we  are  not  prepared  to  say  that  it  was  such 
serious  error  as  to  call  for  a  reversal  of  the  judgment,  and  setting  aside 
the  verdict.  It  was  not  error  in  law,  and  was  not  a  comment  upon  the 
facts. 

The  questions  presented  by  the  remaining  bills  are  more  serious. 

The  information  recites  that  the  commission  of  the  crime  was  in 
date  more  than  a  year  before  its  filing,  and  avers  that  it  had  not  been 
made  known  to  any  public  officer  having  authority  to  direct  an  investi- 
gation or  prosecution  until  within  one  year  immediately  preceding  the 

« 

filing— that  the  first  wife,  being  alive,  had  not  absented  herself  from  the 
defendant  for  five  years,  and  had  not  been  divorced  from  him,  and  that 
the  first  marriage  had  not  been  declared  void  by  the  sentence  of  any 
court  of  competent  authority. 

The  prisoner  prayed  the  court  to  charge  the  jury  that  the  facts 
which  suspend  prescription  must  be  set  forth  in  the  information,  and 
that  the  prosecution  must  prove  them.  The  charge  was  refused,  the 
judge  saying  that  it  was  necessary  to  allege  them,  but  not  necessary  to 
prove  them  on  the  trial.  He  was  also  asked  to  charge  that  the  infor- 
mation must  on  its  face  negative  that  prescription  had  run  against  it, 
and  that  this  negation  must  be  proved,  and  he  refused  the  charge  that 
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auch  proof  was  necessary.  The  further  chai'ge  was  prayed  that  the 
prosecution  must  prove  that  there  had  been  no  divorce — no  separation 
between  the  spouses  for  five  years — and  that  the  first  marriage  had  not 
been  declared  void  by  a  competent  court — that  neither  the  information, 
nor  the  statutes  "  set  out  any  excuses  "  for  the  defendant  to  commit 
the  crime,  and  that  he  cannot  be  required  to  prove  that  he  comes  within 
those  '*  excuses,"  but  that  the  State  must  prove  that  he  does  not  come 
within  any  of  them — all  of  which  charges  were  refused. 

In  our  statutes,  a  crime  is  usually  denounced  by  name,  and  we 
resort  to  the  common  law  to  ascertain  what  is  the  legal  definition  of  the 
crime  thus  denounced.  For  example — ^whoever  shall  commit  the  crime 
of  murder  shall  be  punished  in  such  way — and  we  ascertain  from  the 
common  law  what  is  murder.  The  crime  of  bigamy  is  not  thus  treated. 
The  statute  reads  thus  ;^If  any  married  person  shall  marry,  the  former 
husband  or  wife  being  alive,  the  one  so  oJTending  shall,  on  conviction^ 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  be  imprisoned  not 
exceeding  two  years. 

The  provisions  of  this  section  shall  not  extend  to  any  person  whose 
husband  or  wife  shall  absent  himself  or  herself  from  the  other  for  the 
space  of  five  years,  the  one  not  knowing  the  other  to  be  living  within 
that  time;  nor  to  any  person  who  shall  be  at  the  time  of  such  marriage 
divorced  by  competent  authority,  nor  to  any  person  whose  former  mar- 
riage, by  sentence  of  competent  authority,  shall  have  been  declared 
void.    Bev.  Stats,  sec.  800. 

Lord  Mansfield  said  in  Bex  v.  Javois,  1  East,  643;— it  is  a  known 
distinction  that  what  comes  by  way  of  proviso  in  a  statute  must  be 
insisted  on,  by  way  of  defence,  by  the  party  accused;  but  where  excep- 
tions are  in  the  enacting  part  of  a  law,  it  must  appear  in  the  charge 
that  the  defendant  does  not  fall  within  any  of  them.    . 

It  must  therefore  be  insisted  on,  by  way  of  defence,  that  this  party 
Accused  comes  within  one  of  the  provisos  of  this  statute,  and  he  must 
prove  that  his  wife  had  absented  herself  from  him  for  five  years,  he  not 
knowing  that  she  was  alive  within  that  time;  or  that  they  had  been 
divorced  by  competent  authority ;  or  that  their  marriage  had  been 
declared  void  by  competent  authority.  It  was  so  held  in  State  v. 
Lyons,  3  Annual  154,  and  in  Fleming  v.  People,  27  N.  Y.  329.  The  rule 
18  thus  stated  in  an  approved  work; — Where,  in  a  statute,  an  exception 
or  proviso  qualifies  the  description  of  the  offence,  the  general  rule  is 
that  the  indictment  should  negative  the  exception  or  proviso.  In  such 
cases,  when  the  subject  of  the  exception  relates  to  the  defendant  per- 
Bonally,  or  is  peculiarly  within  his  knowledge,  the  negative  is  not  to  be 
proved  by  the  prosecutor,  but  on  the  contrary  the  affirmative  must  be 
proved  by  the  defendant  as  matter  of  defence.    But  on  the  other  hand. 
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if  the  subject  of  the  averment  do  not  relate  personally  to  the  defend- 
ant, or  be  not  peculiarly  within  his  knowledge,  but  either  ^late  person- 
ally to  the  prosecutor,  or  be  peculiarly  within  bis  knowledge,  or  be  at 
least  as  much  within  his  knowledge  as  within  the  knowledge  of  the 
defendant,  the  prosecutor  must  prove  the  negative.  Wharton  Grim. 
Law,  2  614.  It  is  tersely  stated  by  Greenleaf ; — but  when  the  subject 
matter  of  a  negative  averment  lies  peculiarly  within  the  knowledge  of 
the  other  party,  the  averment  is  taken  as  true,  unless  disproved  by  that 
party.    1  Evidence  {  79. 

The  contrary  was  ruled  by  Wightman  J.  in  Reg.  v.  Heaton,  3  Foster 
&  Finlason,  819,  where  he  said — the  burden  of  proof,  that  a  person  ' 
charged  with  bigamy  has  not  been  continually  absent  from  the  wife  for 
seven  years,  and  that  she  was  not  known  to  him  to  be  living  within  that 
time,  is  on  the  prosecution  and  not  on  the  prisoner,  for  how  can  he  prove 
the  negative  that  he  did  not  know.  But  this  was  at  Nisi  Prius,  where 
he  alone  was  presiding,  and  in  Reg.  v.  Ellis,  1  F.  &  F.  809,  also  at  Nisi 
Prius,  Willis  J.  said ; — whether  evidence  is  necessary  on  the  part  of  the  '^ 
prosecution  to  shew  that  the  prisoner  married,  knowing  his  first  wife  to 
be  alive,  depends  upon  the  particular  facts  of  each  case.  The  rule,  that 
the  onus  of  proof  in  such  cases  is  on  the  defendant,  is  better  supported' 
by  authority,  as  will  be  seen  by  an  examiuation  of  the  decisions  forti- 
fying Wharton  and  Greenleaf  in  locis  citatis. 

The  other  question  presents  more  difficulty.  The  lower  court  is 
stated  in  the  bill  as  ruling  that,  although  the  circumstance  that  sus- 
pends prescription,  i.  e.  want  of  knowledge  of  the  commission  of  the 
offence  by  a  public  officer  having  authority  to  investigate  it,  must  be 
alleged,  yet  it  need  not  be  proved.  If  by  this  is  meant  that  nobody 
need  prove  it,  the  charge  is  clearly  wrong,  but  we  construe  it  as  mean- 
ing, that  the  State  \b  not  required  to  make  the  proof.  Ck>nfeesedly,  more 
than  a  year  had  elapsed  from  the  commission  of  the  offence  before  the 
filing  of  the  information,  and  prima  facie,  prosecution  for  it  was  barred.. 
For  that  reason  the  averment  was  made  that  knowledge  of  it  had  not 
been  brought  to  an  officer  having  the  power  to  prosecute. 

Ordinarily,  a  negative  averment  has  not  to  be  proved,  and  often 
cannot  be.  The  negation  is  not  susceptible  of  proof,  other  than  by 
proof  of  the  affirmative  fact  which  is  denied.  The  negation  here  is, 
that  knowledge  of  the  crime  was  not  brought  to  a  public  officer  of 
requisite  authority.  The  proof  must  be  of  the  affirmative  fact  that 
such  knowledge  was  thus  brought  to  him.    Upon  whom  is  the  onus  ? 

It  must  rest  on  the  party  who  can  most  conveniently  and  most 
certainly  make  the  proof.  Now  an  affirmative  can  more  certainly, 
naturally,  and  logically  be  proved  than  a  negative.  If  the  onus  is  on 
the  State,  then  it  must  prove  that  knowledge  was  not  brought  to  any  of 
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its  officers  who  had  authority  to  iDvestigate  the  crime.  It  must  prove 
a  universal  negative.  If  the  onus  is  on  the  defendant,  he  need  only 
prove  that  knowledge  was  brought  to  one  of  euch  officers.  He  need 
on^y  prove  a  particular  affirmative. 

This  Lb  not  in  conflict  with  State  v.  Walters,  16  Annual,  400,  nor 
Morrison's  case,  31  Annual,  211.  The  former  held  that  the  State  must 
prove  that  the  offence  had  been  committed  within  the  period  fixed  by 
the  statute  of  limitation,  which  is  unquestionably  true.  The  latter  held 
that  when  a  prisoner  is  indicted  for  an  imprescriptible  offence,  and  is 
convicted  of  a  prescriptible  one,  the  convictiou  will  not  be  sustained 
unless  the  State  shews  a  previous  indictment  within  the  prescriptible 
time,  or  cause  why  such  indictment  was  not  found. 

The  information  in  the  present  case  expressly  alleges  that  the  sole 
offence  charged  in  it  would  have  been  prescribed,  but  for  an  absence  or 
omission  of  a  particular  fact  or  circumstance  which  by  law  suspended 
prescription.  The  defendant  must  prove  that  such  fact  or  circumstance 
existed  affirmatively,  whereby  the  prosecution  is  barred.  This  proof 
was  not  made.    Therefore 

The  judgment  of  the  lower  court  is  affirmed. 


No.  822. 

H.  W.  Fairchild  vs.  H.  W.  McEnert  et  al. 

The  pleas  of  error  of  law.  of  fraud,  and  of  want  of  consideration,  will  not  avrJl  to 
defeat  the  enforcement  of  a  written  and  honorable  oblisration,  unless  they  are 
clearly  proved. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

Ck>bb  dt  Ounby  for  plaintiff  and  appellee. 

F.  P.  Siubbs  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  O.  J.  The  plaintiff  sues  upon  two  notes  for  $1772.32  each, 
dated  September  30, 1874  and  payable  respectively  Dec.  1, 1875  and  1876 
with  interest  from  Aug.  1, 1874,  signed  by  the  defendants  in  solido,  and 
secured  by  a  morigage  on  two-thirds  of  the  Magenta  plantation.  The 
defence  is,  error  in  the  execution  of  the  notes  and  mortgage  ;  fraud  of 
the  plaintiff ;  want  and  failure  of  consideration. 

In  1869,  J.  D.  McEnery,  the  father  of  the  defendants,  in  his  capacity 
of  tutor  to  them  and  their  sister,  acquired  an  undivided  half  of  the 
Magenta  place.  Mrs.  Mason,  their  maternal  grandmother,  owned  the 
other  half,  encumbered  by  a  mortgage  to  secure  the  payment  of  one  of 
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the  purchase  notee.  Hanneman  held  this  note,  and  foreclosed  the  mort- 
gage, and  bought  that  undivided  half  of  the  place  through  his  agent 
Pritchard,'  who  stipulated  with  McEnery  to  convey  to  him,  when  he 
should  pay  the  amount  of  the  Hanneman  debt. .  McEnery  had  gone  into 
bankruptcy,  but  before  doing  so  had  had  recorded  a  statement  of  his 
indebtedness  to  his  minor  children,  whose  mother  was  dead,  prior  to 
January  1870.  There  were  mortgages  on  Mrs.  Mason's  part  of  the 
plantation  that  were  primed  by  Hanneman's,  amounting  to  830,000,  so 
that  the  arrangement  was  advantageous  in  relieving  the  property  from 
them. 

McEnery  paid  a  part  of  this  Hanneman  debt,  but  was  unable  to 
complete  it,  and  without  completing  it,  he  could  not  obtain  a  transfer  of 
the  title  to  himself  of  that  part  of  Magenta,  owned  by  Hanneman.  At 
this  juncture  he  applied  to  Fairchild,  the  plaintiff,  to  assist  him  by  a 
loan  of  the  necessary  sum  for  the  full  payment  of  the  Hanneman  debt 
The  application  was  made  to  the  plaintiff,  not  because  he  was  a  man  of 
means,  which  he  was  not,  but  because  of  the  long  and  intimate  personal 
friendship  between  him  and  McEnery,  and  he  responded  to  this  call  of 
his  life  long  friend  by  putting  at  his  disposal  all  the  money  he  had,  and 
that  not  being  enough,  by  borrowing  the  residue.  McEnery  executed 
two  notes  for  the  sum  thus  borrowed  from  the  plaintiff  in  June  1872, 
and  secured  them  by  special  mortgage  on  the  property  which  he  had 
thus  been  enabled  to  acquire  from  Hanneman.  In  1873  he  paid  a  smaU 
portion  of  one  of  these  notes,  and  shortly  afterwards  died. 

He  had  contracted  a  second  marriage,  and  there  was  one  child  of 
that  marriage.  His  widow  became  the  administratrix  of  her  husband's 
succession,  and  his  sons  now  of  age,  the  defendants,  were  her  sureties, 
and  managed  the  plantation.  Knowledge  of  the  manner  in,  and  the 
means  by,  which  their  father  had  been  enabled  to  secure  the  ownership 
of  the  Mason-Hanneman  half  of  Magenta  was  imparted  to  the  two 
brothers,  and  they  agreed  for  themselves  and  their  sister  to  assume  the 
payment  of  the  plaintiff's  debt.  At  that  time  the  agreement  was  verbal 
only,  but  it  was  subsequently  put  in  writing  viz  in  July  1874,  and  after 
an  interval  a  formal  sale  was  made  of  the  succession  property  of  J.  D. 
McEnery,  under  order  of  court,  under  which  the  defendants  and  their 
sister  bought  the  Magenta  place.  After  the  title  to  this  place  was  thus 
perfected,  and  the  agreement  touching  the  assumpsit  of  the  Fairchild 
debt  was  to  be  carried  out,  their  sister,  who  had  meanwhile  married, 
and  who  was  expected  to  bear  her  portion  of  that  debt,  refused  to 
assume  anything.    The  two  brothers  then  assumed  the  whole. 

In  September  1874  they  executed  three  notes  to  Fairchild  for  his 
debt,  the  first  of  which  was  for  $1500  payable  the  ensuing  December, 
The  notes  now  in  suit  are  the  other  two,  and  were  secured  by  mortgage 
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on  their  two  thirds  of  Magenta.  They  made  a  payment  on  the  first  note 
In  January  1875,  and  that  note  Is  now  owned  by  another  person.  This 
suit  was  filed  In  November  18  r7. 

The  answer  Is  that  they  owe  nothing—that  they  and  their  sister 
were  the  creditors  of  their  father  for  a  sum  far  exceeding  the  value  of 
his  estate,  by  reason  of  his  tutorship,  and  their  mortgage  had  been 
preserved  by  his  act  in  having  it  recorded — that  this  mortgage  primed 
Fairchild's,  and  was  entitled  to  be  satisfied  to  the  exclusion  of  Fair- 
child's^  but  they  were  ignorant  of  this,  or  rather  they  were  told  by  the 
lawyers  of  their  father's  succession  that  it  was  not  so,  and  that  Fair- 
child  could  make  his  debt— -that  they  looked  to  these  lawyers,  who  were 
Messrs.  R  W.  &  R  Richardson,  for  guidance,  and  implicitly  relied  upon 
their  counsel — that  K  J.  Caldwell,  another  lawyer  and  .their  maternal 
unde,  was  the  instrument  used  by  the  Richardsons  to  obtain  from  them 
the  written  agreement  of  July  1874,  which  led  to  the  execution  of  the 
notes  and  mortgage— and  that  the  whole  was  done  under  error  as  to 
their  true  position  and  rights,  occasioned  by  the  wilfully  erroneous  in- 
formation given  them  by  the  Messrs.  Richardson,  whom  they  charge  as 
being  the  lawyers  of  Falrchild,  and  who  were  acting  in  his  interest — 
that  their  act  was  produced  by  the  fraud  thus  practiced  upon  them,  and 
no  consideration  existed  for  the  notes. 

There  is  nothing  to  connect  the  plaintiff  with  this  scheme  for  the 
spoliation  of  these  def^idants,  except  that  his  lawyers  are  charged  with 
grave  professional  malfeasance.  The  record  has  naturally  attracted  our 
special  scrutiny,  and  we  are  constrained  to  say,  and  are  justified  in  say- 
ing, that  these  imputations  are  made  wantonly,  and  to  all  appearance 
under  the  sting  of  self -accusation  for  having  yielded  to  the  gratification 
of  a  moral  sense  at  the  expense  of  pecuniary  loss.  The  Messrs.  Richard- 
son testify  that  they  distinctly  and  explicitly  informed  the  defendants — 
one  of  whom  is  said  to  be  a  lawyer — of  their  legal  rights,  that  the  plain- 
tiffs mortgage  was  inferior  in  rank  to  their  own,  and  that  they  could 
exclude  it  by  enforcing  their  own.  R.  W.  Richardson  repeats  many  times 
that  he  had  nothing  to  do  whatever  with  the  Falrchild  debt  or  compro- 
mise, and  R.  Richardson  is  explicit  that  he  informed  B.  T.  McEnery 
particularly,  and  he  thinks  the  other  brother  also,  of  the  legal  status  of 
that  debt  The  defendants  were  already  apprised  of  the  nature  of  their 
father's  debt  to  Falrchild.  They  knew  the  fact  that  Fairchild's  money 
paid  the  vendor  of  one  half  of  Magenta.  If  the  titles  had  shewn  the 
real  facts,  it  would  have  appeared  that  Falrchild  had  satisfied  the  ven- 
dor's lien  and  ought  to  have  been  subrogated  to  his  right  But  these 
friends  were  thinking  more  of  securing  a  great  benefit  to  one  of  them, 
than  observing  the  formalities  necessary  to  ensure  such  a  security  as 
would  prevent  harm  to  the  other.  What  more  natural,  what  more  hon- 
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orable,  -what  more  praiseworthy  than  that  the  two  bods  should  redeem 
the  promise  of  their  dead  father,  and  by  this  recognition  of  the  sanctftj 
of  his  obligation  perpetuate  his  justly  honoured  name  and  reputatioD,. 
and  raise  up  to  him,  by  this  deed  of  honest  restitution,  a  monument  as 
durable  as  that  of  which  the  Roman  poet  sang. 

At  the  time  this  promise  was  made,  the  Fairchild  debt  was  inoon- 
siderablp,  compared  with  the  value  of  the  property.  The  hopes  of  laiige 
returns  from  investments  in  planting  had  not  then  been  extinguishedr 
and  in  assuming  that  debt  at  that  time,  the  defendants  were  justified  in 
the  expectation  that  the  profits  of  cultivating  the  plantation  would 
enable  them  to  meet  the  notes  in  due  time.  If  the  event  had  crowned 
their  hopes,  is  it  probable  that  the  plaintift  would  ever  have  been  drireD 
to  this  action  to  enforce  his  rights  ? 

The  experience  of  every  practising  lawyer  4n  these  late  years,  when 
engagements,  made  while  hope  was  filling  every  breast,  had  to  be  ful- 
filled under  circumstances  that  were  beginning  to  inspire  despair,  will 
furnish  a  counterpart  to  this  case.  Heirs  c»f  successions,  who  wiltingly 
promised  everything  that  might  be  demanded,  and  who  goaded  their 
lawyers  by  their  importunities  to  conclude  advantageous  arrangements 
for  them,  aeek  to  repudiate  their  engagements,  and  make  their  lawyer 
the  scapegoat,  upon  whose  bead  are  laid  all  their  sins,  and  whose  de- 
struction will  expiate  their  own  wrongs. 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff  for 
the  amount  claimed  in  his  petition,  with  recognition  of  his  mortgage* 

That  judgment  is  correct  and  is  affirmed. 


No.  855. 
T.  C.  Johnson  vs.  A.  Wkinstojk. 

A  furnisher  of  materials  who  constructs  a  building  on  a  lot  owned  bytwocopro- 
prlotors.  undor  a  contract  made  with  one  of  the  coproprietore,  which  Is  Btib- 
sequontly  recorded,  is  entitled  to  a  prlvileffe  on  the  entire  buildluff  for  the  costs 
of  material  nnd  price  of  workmannhip. 

k  mortfjftffeon  real  estate  executed  byoneon'y  of  the  coproprietars  of  the  prop- 
erty can  only  afTc^t  the  interest  of  the  mortgagor  In  the  property. 

The  privilege  of  the  builder  and  furnlsl  er  of  mnterials  ranks  any  mortga««*  in 
existence  at  the  time  the  builder's  contract  Is  ma  le.  even  though  he  neglects  to 
record  his  privilege  until  after  the  build  ins  has  been  constructed. 

Abulldor  who  is  entitled  to  a  privilejje  on  an  pntire  buildlnjc.  in  virtue  of  aeon- 
tract  made  with  one  only  of  the  owners  of  the  building,  has  a  right  to  a  decree 
reooflrnizinar  that  privilege,  in  a  suit  brought  lucainst  only  that  one  of  the  owners 
with  whom  ho  had  contracted. 


i 


4  PPE AL  from  the  Tenth  Judicial  District  Court.    Boarman,  J- 
1 
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Duncan  &  Moncure  and  21  Alexander  for  plaintiff  and  appellee. 
Looney  A  Estner  for  third  opponent,  appellant. 
The  opinion  of  the  court  on  the  original  hearing  was  delivered  hy 
Spkncer,  J.,  and  on  the  rehearing  by  Makniko,  C.  J. 

Spencer,  J.  A.  Weinstock  owned  an  undivided  half  interest  in  lot 
8,  square  59  of  Shreveport.  His  minor  children  owned  the  other 
undivided  h&lf. 

On  27th  June,  1873,  there  was  an  act  passed  between  him  and  S. 
Cohen,  in  which  it  was  declared  in  substance,  that  they  had  agreed  a» 
follows: 

First — That  Weinstock  was  to  build  on  said  lot  a  double  two  story 
brick  store,  giving  its  dimensions.  That  to  assist  in  said  building  Cohen 
agreed  to  loan  and  advance  to  said*  Weinstock,  at  stated  times,  at  stated 
installments,  99000;  thaf  if  Cohen  failed  to  deliver  said  installments  with- 
in ten  days  after  their  maturities,  he  Is  to  pay  Weinstock  certain  damages r 
that  said  building  shall  be  completed  by  1st  October,  1873;  that  in  consid- 
eration of  said  loan,  and  in  lieu  of  interest  thereon,  said  Weinstock 
agrees  and  binds  himself  to  lease  and  hereby  leases  to  said  Cohen  for 
four  years,  from  the  completion  of  said  building,  one  of  the  said  double 
stores  and  certain  other  rooms — said  Cohen  reserving  the  right  to  sublet 
it;  that  Cohen  shall  be  put  into  possession  1st  October,  1873,  and  if 
not  Weinstock  shall  pay  him  8125  per  month  until  he  is  put  into  posses- 
sion.   That  on  the  expiration  of  the  loan  Weinstock  is  to  repay  the 
99000,  and  Cohen  to  retain  possession  till  repaid.    That  in  the  event 
said  building  should  during  the  lease  be  destroyed,  said  loan  shall  be 
immediately  payable ;  provided  Weinstock  may  within  six  months  re- 
build, but  shall  during  that  delay  pay  Cohen  $125  per  month.    If  he 
should  not  rebuild  Cohen  is  to  have  $125  per  month  until  the  $9000  i» 
fully  repaid  to  him. 

That "  in  order  to  secure  the  prompt  fulfilment  of  all  the  obliga- 
tions by  him  herein  assumed,"  Weinstock  ''specially  mortgages  to 
Cohen,  said  lot  No.  8,  together  with  all  the  buildings  and  improvements 
thereon  he  may  hereafter  erect.*' 

This  act  was  duly  recorded  same  day  in  the  mortgage  office. 
Weinstock  at  once  employed  the  plaintiff  to  furnish  the  materiaT 
and  construct  said  building,  but  no  written  contract  was  entered  into. 
In  January,  1874,  after  the  completion  of  the  building,  Johnson  took 
Weinstock's  two  notes  for  the  balance  due  him  (some  $1862  25)  stating- 
therein  the  consideration.  On  17th  August,  1874,  these  notes  were  duly 
recorded  in  the  mortgage  office.  In  June,  1875,  Johnson  obtained  judg- 
ment against  Weinstock  on  said  notes,  with  recognition  of  his  "  privi> 
lege,  as  builder  and  furnisher  of  materials,  on  lot  8,  square  59;  and  also* 
on  the  buildings  and  improvements  thereon.'^ 
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Execution  having  Issued  on  this  judgment,  the  sheriff  seized  "the 
undivided  half  Interest  of  Welnstock  in  and  to  lot  8,  in  square  59, 
together  with  aU  of  the  buildings  on  the  whole  of  said  lot^"  etc. 

The  lot  and  building  were  separately  appraised,  the  former  (one-half 
interest)  at  94000,  and  the  whole  building  at  $10,000.  The  property  was 
adjudicated  at  two-thirds  of  appraisement  to  M.  Cohen  at  $9383  33^  in 
cash.  M.  Cohen  claims  to  be  holder  as  heir  of  the  rights  of  S.  Cohen, 
and  we  shall  so  treat  him.  Previous  to  this  sale  said  M.  Cohen  filed  this 
third  opposition,  claiming  to  be  paid  by  preference  the  amount  of  a 
special  mortgage  to  Swanson,  held  by  him  for  $1612  50  and  interest ; 
also  $9000,  the  amount  of  the  mortgage  given  to  S.  Cohen.  That  oppo- 
sition is  now  before  us.  This  case  was  before  us  last  term,  and  was 
remanded,  to  enable  Cohen  to  show  that  the  $9000  had  been  furnished 
under  that  agreement.  We  think  the  proof  now  shows  that  fact  Cohen's 
claim  of  preference,  under  this  $9000  mortgage,  is  resisted  chiefly  on 
two  grounds. 

First — ^That  M.  Cohen  was  not  a  third  person,  but  a  privy,  in  the 
contract  for  building  said  house. 

Second — ^That  he  had  and  could  have  no  mortgage  beyond  the 
undivided  half  interest  of  Weinstock  in  the  house  and  lot. 

The  judge  a  quo  gave  plaintiff  preference  over  Cohen,  on  (we  are 
told)  the  first  ground.    Cohen  appeals. 

It  will  be  seen  that  the  building  was  appraised  at  $10,000,  and  sold 
at  two-thirds  thereof,  i.  e.  $6666  66^.  So  that  if  Cohen's  mortgage  only 
operated  on  a  half  interest,  there  would  be  $3333  33,  proceeds  of  the 
building,  unaffected  and  ample  to  pay  plaintiffs  privilege  thereon. 

Whilst  we  are  not  prepared  to  dissent  from  the  views  of  the  judge 
«  quo  on  the  first  ground,  we  prefer  to  rest  our  concurrence  in  his  decree 
on  the  second. 

By  the  Roman  law,  one  who  made  constructions  on  soil  which  he 

knew  to  belong  to  another,  was  presumed  to  be  willing  to  lose  his  mate- 

'  rials,  and  had  no  claim  against  the  owner  of  the  ground,  who  acquired 

an  absolute  right  to  whatever  was  erected  on  it.    D.  41  L,  1  T.  71,  { 12; 

Baldwin  vs.  Insurance  Co.,  2  R.  133. 

By  our  law  this  absolute  right  has  been  qualified,  as  follows :  If 
the  person  who  makes  the  constructions  knows  he  has  no  right  to  do 
eo,  in  other  words,  is  in  had  faith,  then  the  owner  of  the  soil  ia  not 
owner  of  the  constructions,  unless  he  elects  to  take  thenu  He  may 
require  their  demolition  or  removal.  But  if  he  elect  to  keep  them,  they 
become  his,  and  he  owes  the  oonstructpr  the  costs  of  material  and  the 
price  of  workmanship. 

But  if  the  constructor  have  built  them  in  good  faith,  i.  a  believing 
himself  owner,  or  to  have  the  right  to  do  so,  the  owner  of  the  soil  built 
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opon  has  no  right  of  election.  He  cannot  refuse  to  keep  the  buildings. 
They  are  his,  as  part  of  the  soil;  but  he  is  bound  to  reimburse  the 
builder  in  one  of  two  ways,  of  which  he  has  choice,  L  e.,  either  by  pay- 
ing him  the  costs  of  material  and  price  of  workmanship,  or  by  paying 
•<  a  sum  equal  to  the  enhanced  value  of  the  soiL"    G.  C.  art.  506. 

The  builder  in  good  faith  is  thus  made  as  it  were  the  vegotiorum 
gesior  of  the  owner  of  the  soil,  and  the  works  constructed  by  him  are 
considered  as  made  for  and  on  his  (the  owner's)  account  and  brings  into 
operation  the  rule  of  article  505  G.  G.,  whereby  it  is  declared  that "  the 
ownership  of  the  soil  carries  with  it  the  ownership  of  all  that  is  directly 
above  and  under  it." 

We  think  that  one  joint  owner  of  land  has  a  right  to  build  upon  and 
improve  the  common  property;  and  must  be  considered  therefore  as 
building  in  good  faiths  and  as  the  negotiorum  gestor  of  his  coproprietor, 
who  thereby  becomes  obligated  to  reimburse  and  pay  to  the  copro- 
prietor  who  makes  the  improvements  either  the  costs  of  materials  and 
price  of  workmanship,  or  the  enhanced  value  of  the  soil.  The  right  of 
electing  between  these  two  modes  of  compensation  protects  the  copro- 
prietor  from  ill-advised  and  unnecessary  improvements  made  by  one  of 
them.  If  the  buildings,  etc.,  constructed  have  cost  more  than  they  are 
worth,  the  coproprietor  elects  to  pay  only  his  part  of  the  enhancement 
in  value,  received  by  the  soil  therefrom. 

But  as  we  have  seen,  where  buildings  have  been  constructed  in  good 
faith,  they  belong  in  every  event  to  the  owner  of  the  soiL  He  cannot 
relinquish  or  refuse  to  take  them.  Nor  can  the  other  party  take  them 
away.  The  only  right  the  party  buUding  has,  is  a  personal,  movable 
action  againstr  the  owner  for  ex>mpensation  and  reimbursement.  Under 
the  operation  of  these  principles  It  is  therefore  manifest  that  Weinstock 
only  owned  an  undivided  half  of  the  house  and  of  the  lot;  and  that  he 
also  owned  a  right  of  action  against  bis  coproprietors  for  a  sum  of 
money  in  reimbursement  of  amounts  expended  by  him  as  their  nego- 
tiorum gestor.  This  right  of  action,  this  chose  in  acHon,  was  an  incor- 
poreal movable,  not  susceptible  of  mortgage,  and  not  embraced  in 
Cohen's  mortgage. 

But  the  plaintiffs  privilege  did  operate  upon  the  entire  building. 
His  judgment  recognized  this  privilege  and  ordered  the  sale  of  the  en- 
tire building,  which  could  be,  and  was,  sold  separately  and  as  an  entity, 
under  his  claim,  regardless  of  the  ownership  or  alienability  of  the  soil. 
See  Howard  McKnight  vs.  the  Parish  of  Grant.    80  An.  361. 

There  is  no  force  in  the  position  taken  by  Gohen,  that  Johnson  had 
acquiesced  in  the  original  (first)  judgment  in  his  (Gohen's)  favor;  which 
judgment  was  appealed  from  by  Johnson,  and  reversed  and  annulled 
by  this  court,  at  its  last  term,  without  Gohen  interposing  such  aoqules- 
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<cence  as  a  bar  to  the  appeal.  If  it  ever  existed  he  abandoned  it.  But 
we  do  not  think  it  ever  existed.  To  have  allowed  it,  would  have  been 
to  permit  him  to  take  advantage  of  his  own  wrong. 

The  decree  of  the  court  a  gua,  of  22d  December,  1877,  appealed 
-from,  does  substantial  justice;  it  is  affirmed  at  costs  of  third  opponeDt 
in  both  courts. 


On  Beheabino. 

Manning,  C.  J.  Cohen's  mortgage,  being  a  convention,  could  alTect 
only  the  property  of  his  mortgagor.  The  undivided  half  of  the  prop- 
erty which  belonged  to  Mrs.  Weinstock*s  children  was  unaffected  by  it 

Johnson's  claim  was  personal  against  Weinstock,  and  also  agalDst 
the  building.  His  privilege  sprung  out  of  the  law,  and  as  it  aifected  the 
building,  not  in  consequence  of  the  contract  between  himself  and  Wein- 
-stock,  but  because  he  was  author  of  the  structure,  it  did  not  need  the 
•assent  of  the  children  to  make  it  operative. 

We  are  urged  in  the  argument  for  rehearing  not  to  lose  sight  of  thd 
pleadings,  and  to  hold  Johnson  to  them.  He  sued  Weinstock  alone, 
and  took  judgment  only  against  him.  He  could  sue  no  one  else,  but  he 
•claimed  a  privilege  upon  the  whole  building,  and  the  judgment  recog- 
nized it.  The  suit,  as  a  personal  demand,  was  against  Weinstock  alone 
— ^as  a  demand  of  privilege,  created  by  law  and  inhering  upon  the  ibiog, 
it  was  against  the  buildinc:.  It  was  defendant  qtioad  that  part  of  the 
claim.  It  is  also  urged  that  as  the  children  were  not  parties  to  John- 
son's suit,  his  judgment  did  not  affect  their. part  of  the  property.  After  ** 
the  acquisition  of  their  part  of  the  property  by  Cohen,  he  stood  in  their 
«tead,  and  he  was  and  is  a  party  to  Johnson's  suit  as  third  opponent 

Cohen  recorded  his  mortgage,  and  it  took  effect  then  upon  Wein- 
etock's  half  of  the  property.  Johnson  failed  to  record  his  privilege 
when  he  should,  to  secure  entire  safety,  but  no  new  liens  were  created, 
•and  hiawas  recorded  in  time  as  against  Cohen.  Cohen  found,  after  bis 
money  had  been  loaned  and  all  paid  over,  that  the  children's  rights 
were  in  his  way,  and  he  was  forced  to  acquire  them.  Johnson's  privi- 
lege was  then  on  record.  It  must  prevail  over  Cohen's  mortgage.  It  is 
higher  in  rank — different  in  origin — and  broader  in  expanse,  stoce  it 
covers  the  property  of  those  whose  assent  was  not  given  to  its  creation. 

Cohen  was  careless,  and  neglected  to  ascertain  the  condition  of  the 
title  to  the  property.  He  suffers  for  his  fault  We  are  told  he  made  a 
hard  bargain.  "  Served  him  right,"  is  the  approbatory  exclamation  of 
Johnson  in  resisting  a  change  of  judgment  It  is  said  Cohen  extorted 
large  compensation  for  the  use  of  his  money  after  what  is  commonly 
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«appo6ed  to  be  the  traditional  usage  of  his  race.  Very  likely  the  Jew 
taught  the  lesson,  but  never  did  master  have  apter  pupil  than  he  found 
in  the  Gentile.  By  ua,  who  sit  in  judgment  on  both,  their  acts  must  be 
measured  by  the  standard  of  the  law  alone,  and  a  patient  and  renewed 
examination  of  their  claims  satisfies  us  that  justice  has  been  meted  to 
■both. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturbed. 


No.  940. 
SuccESsioii  OF  B.  H.  Dinkgrave. 

Where  an  n^counr,  aokn  owl  edged  by  the  administrator  in  a  writini;  without  date, 
is  declared  on  in  an  opposition  as  an  acknowled^'^d  account,  and  annexed  as 
part  of  the  opposition,  and  offered  in  evidence  without  objection  on  the  part  of 
the  ad'oinistrator.  he  cannot,  after  havinsr  filed  an  answer  to  the  opposition 
without  denyinT  his  sif^noture  to  the  acknowledgment  of  the  account,  set  up 
that  his  sif^natnre  was  not  proved  by  the  opposer. 

Where  the  acknowledf^mont  of  a  suceession  debt  b?  the  administrator  has  no  date, 
but  It  appears  from  the  face  of  the  record  that  it  was  made  subsequent  to  an 
affidavit  to  the  debt,  which  has  a  date,  and  that  the  debt  would  not  be  barred  by 
prescription  even  if  the  acknowledgment  had  been  made  at  the  date  of  the  affi- 
davit, the  plea  of  prescription  will  not  prevail  against  it. 

Where  a  debt  against  a  succession,  duly  sworn  to.  Is  offered  in  evidence  without 
objection  by  the  administrator,  it  will  be  held  to  he  prima  facie  proven. 

The  prima  facie  proof  of  tin  account,  carries  with  it  that  of  an  item  of  credit  on  the 
account,  without  which  the  account  would  be  prescribed. 

A  payment  on  an  account  is  imputable  to  the  oldest  items  on  the  account. 

Where  a  payment  on  an  account  is  made  at  a  certain  date,  and  judicial  demand  fol- 
lows nearly  two  years  thereafter,  all  the  items  on  the  account  prescriptible  in 
one  year,  will  be  barred. 

Where  the  debt  of  the  deceased  as  a  surety  has  been  placed  by  his  administrator  on 
the  latter's  tableau,  the  succession  will  be  liable  for  the  debt,  unless  some  fact  is 
affirmatively  shown  that  would  dispharge  or  release  It. 

Where  a  surety  who  is  called  on  to  pay  the  debt  of  the  principal  compromises  and 
settles  the  debt  for  asum  much  less  than  the  amount  of  the  debt,  (as  for  example 
where  he  pays  the  debt  in  depreciated  warrants)  he  is  entitled  to  claim  from  the 
principal  only  the  actual  amount  paid  by  him.  And  it  will  be  assumed  that  he 
paid  only  what  was  shown  to  be  the  market  value  of  the  warrants  used  in  set- 
tling the  debt,  unless  he  proves  the  contrary..  • 

•k  PPEAL  from  the  Parish  Court  of  Ouachita.    Garrett,  J. 

J.  H,  Dinkgrave  for  the  succession,  appellant. 

Mchardson  &  McEnery,  and  Bobt.  Batj  for  opponents,  appellees. 

The  ophilon  of  the  court  was  delivered  by 

WhtiEj^J/  W.  H.  Dinkgrave,  administrator  of  this  estate,  filed  on 
^he  3d  Apdl,  1878,  a  final  account.  He  charged  himself  with  $5104  25 
And  credited  liimself  with  $5186  90  mortgage  and  privilege  debts,  and 
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$590  51  of  ordinary  debts  were  acknowledged,  thus  showing  the  estate 
to  be  insolvent.  Among  the  debts  stated  as  privileged  wa^ $1000  paid 
the  surviving  widpw,  an^2500^aid  the  State  of  Louisiana  as  a  mort- 
gage creditorj/^  /        "^ 

S.  Meyers,  who  was  plaoed  on  the  account  as  an  ordinary  creditor, 
opposed  its  homologation  on  the  grounds — 

Ist.  That  the  administrator  was  legally  chargeable  with  the  differ- 
ence between  the  total  of  the  inventoried  price  of  the  reed  estate  in  the 
first  inventory  and  the  amount  which  it  brought  at  the  sale,  $4000. 

2d.    The  same  difference  as  to  sale  of  certain  warrants,  $2000. 

8d.  That  only  $500  had  been  paid  the  State  of  Louisiana,  hence 
the  administrator  should  account  for  $2000. 

4th.  That  the  sum  reserved  to  the  widow  in  necessitous  drcum- 
stances  was  not  due,  $1000. 

Making  a  total  of  increase  in  favor  of  the  creditors  in  consequence 
of  an  increase  in  the  active  and  decrease  in  the  passive  of  $5786. 

He  prayed  the  amendment  of  the  account  in  accordance  with  the 
foregoing.  Thereafter  the  following  persons,  not  placed  on  the  account. 
Joining  in  the  opposition  of  Meyers,  claimed  to  be  placed  thereon :  6. 
W.  McFee  for  $41  20,  debt  due  by  account,  with  five  per  cent  from  27th 
August,  1876  ;  D.  A.  Breard,  claiming  to  be  a  creditor  for  $55  30,  with 
five  per  cent  from  August  28th,  1878;  Frank  Terrell,  claiming  to  be  a 
creditor  for  $118  76;  J.  S.  Sanders,  likewise  so  claiming,  for  $63,  with 
five  per  cent  from  1st  January,  1877. 

The  administrator  filed  answers  to  all  the  oppositions,  denying  the 
existence  of  the  debts.  He  pleaded  various  prescriptions  against  the 
several  opponents.  The  lower  court  allowed  the  claim  of  McFee  in  full, 
as  also  that  of  Terrell,  and  partly  allowed  the  claims  of  the  others.  The 
grounds  of  opposition  urged  to  the  various  items  were  all  disallowed, 
except  the  objection  to  the  credit  claimed  from  the  stated  payment  of 
$2500  on  a  sum  due  the  State;  this  was  reduced  to  $750.  The  adminis- 
trator appeals,  and  the  opponents  answer  by  praying  the  allowance  of 
their  claims  in  full. 

We  will  first  consider  each  separate  opposition,  and  then  pass  upon 
the  grounds  of  complaint  common  to  all  the  opponents. 

1.  McFee's  claim  is  on  an  account  of  $41  for  drugs.  The  account 
is  detailed,  and  its  correctness  sworn  to  by  the  claimant,  on  the  8th  of 
January.  1877,  before  a  deputy  recorder,  and  below  the  jurat  of  the 
recorder  is  a  written  acknowledgment  of  the  correctness  of  the  claim, 
signed  by  the  administrator,  but  not  dated.  He  now  contends  that  the 
account  should  not  have  been  allowed,  because  not  proved,  and  becaase 
prescribed.  The  debt,  although  not  otherwise  proven,  was  sued  on  as  an 
acknowledged  account,  and  contains  on  it  the  written  recognition  and 
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allowance  of  the  administrator.  It  is  urged  that  the  signature  of  the 
administrator  was  not  proicen,  which  is  a  fact.  But  as  we  have  seen, 
the  claim  was  stated  in  the  opposition  as  an  acknowledged  one,  and  the 
account  was  annexed  to  tlie  opposition  with  the  acknowledgment  on  it, 
and  although  the  administrator  took  the  precaution  to  file  an  answer 
to  the  opposition,  he  did  not  deny  his  signature  to  the  written  acknowl- 
edgment, and  allowed  it  to  be  offered  in  evidence  without  objection.  We 
cannot  hear  him  under  this  state  of  things  complaining  of  the  want  of 
proof  of  signature.  He  contends  that  inasmuch  as  the  acknowledment 
is  undated  it  can  have  no  other  date,  without  proof,  than  that  of  the 
filing  of  the  opposition  to  which  it  was  annexed,  that  is  April  4, 1878,  at 
which  date  the  account  was  prescribed,  hence  rendering  the  acknowl- 
edgment unavailing,  an  administrator  being  without  power  to  renounce 
prescription.  Granting  the  correctness  of  the  proposition,  as  a  matter 
of  fact,  it  is  not  sustained  by  the  record.  The  account,  as  we  have  seen, 
was  sworn  to  before  a  deputy  recorder  on  the  8th  January,  1877,  and 
the  acknoivledgment  follows  the  jurat,  and  must  have  been  made  after 
that  date — considering  that  date  as  fixing  the  acknowledgment,  the  pre- 
scription had  not  accrued,  and  the  claim  was  therefore  properly  allowed. 
2.  D.  A.  Breard.  This  claim  also  is  by  open  account.  The  admin- 
istrator complains  that  it  was  improperly  allowed,  because  not  shown 
to  be  due,  ^nd  because  prescribed.  The  account  had  been  duly  sworn 
to  on  the  8th  day  of  June,  1877,  and  as  thus  verified,  was  offered  with- 
out objection,  and  was  therefore  prima  facie  proven.  Of  course  the 
ex  parte  affidavit  was  not  binding  on  the  administrator,  and  would  not 
have  been  admissible  if  its  offer  had  been  resisted,  but  when  permitted 
to  go  in  proof  without  objection,  we  think  made  a  prima  facie  showing 
for  the  opponent.  The  account  contains  mention  of  a  credit  of  $50 
paid  August  23,  1876,  without  the  interruption  resulting  from  which 
prescription  would  have  accrued.  It  is  contended  that  the  payment  not 
having  been  proven,  the  prescription  must  be  considered  as  having 
been  vested.  But  the  prima  facie  proof  of  the  account  carried  with  it 
that  of  the  item  of  credit.  The  lower  court  considered  that  the.  pay- 
ment of  fifty  dollars  was  imputable  to  the  oldest  items  in  the  account, 
and  so  ordered,  thus  extinguishing  all  the  items  therein  up  to  March 
31st,  1876.  It  also  considered  that  as  the  payment  was  made  on  the 
23d  August,  1876,  and  the  judicial  demand  against  the  estate  on  the  8th 
April,  1878,  all  items  in  the  account  prescriptible  in  one  year  under  C.  C. 
3534  were  barred.  Under  this  ruling  it  deducted  from  the  account 
items  amounting  to  86  35.  We  think  the  finding  both  as  to  law  and 
fact  entirely  correct,  and  although  the  administrator  urges  by  brief 
that  other  items  charged  in  the  account  are  covered  by  the  terms  of 
O.  C.  3534,  we  do  not  so  consider. 
45  31 
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3.  The  claim  of  Meyers  is  upon  an  aocouat  for  $84  42  and  a  note 
for  $105— subject  to  a  credit  of  $25 :  880  and  $84  42=$164  42.  The 
lower  court  declared  the  note  barred  bj  prescription,  and  struck  from 
the  account  two  items,  one  for  merchandise,  Eaton  Logwood,  $16  75; 
the  other  to  the  same  eflfect  for  $10.  These  items  were  stricken  from 
the  account,  because  the  merchandise  coTered  by  them  was  sold  to . 
Eaton  Logwood  on  the  security  of  the  dec^ised,  and  because  no  effort 
had  been  made  to  collect  from  Logwood,  hence  the  surety  was  dis- 
charged. We  find  no  proof  to  this  effect  in  the  record,  and  as  the 
account  was  placed  on  the  administrator's  tableau,  and  thus  acknowl- 
edged by  him,  we  think  there  was  error  in  striking  off  the  items.  The 
note  was  evidently  prescribed,  maturing  in  April,  1869,  when  the  tableau 
of  the  administrator  was  filed  on  the  3d  April,  1878,  the  period  of  pre- 
scription had  been  accomplished.  The  account  having  been  stated  by 
the  administrator  in  bis  list  of  ordinary  debts,  did  not  quoad  the  ad- 
minietrator  require  other  proof  ? 

4.  The  administrator  does  not  complain  of  the  allowance  of  the 
sums  due  Sanders  &  Terrell,  and  if  he  did,  they  are  indubitably  estab- 
lished. 

Thus  disposing  of  the  claims  of  the  various  opponents,  we  will 
examine  the  objections  to  the  credits,  claimed  by  the  administrator  and 
objected  to  by  the  opponents,  then  the  debts  which  it  is  contended 
should  be  Increased. 

let.  The  credit  as  to  the  $2500  mortgage  debt  due  the  State  results 
from  the  following  facts :  The  deceased  was  a  tax  collector,  and  as  such 
owed  the  State  say  $3200,  mostly  for  the  revenues  of  1876.  The  surety 
on  his  bond  made  an  arrangement  in  1877  with  the  Auditor  of  Public 
Accounts,  by  which  the  indebtedness  was  compromised  or  agreed  to  be 
compromised  on  the  payment  into  the  State  treasury  of  twenty-five 
hundred  dollars  in  valid  State  warrants.  This  having  been  done,  on 
the  14th  February,  1878,  the  Auditor  of  Public  Accounts,  issued  a  qme- 
tus,  in  which  he  recited  that,  "  whereas,  B.  H.  Dinkgrave  (through  Jno. 
T.  Ludeling  for  sureties)  *  »  *  has  exhibited  ♦  *  *  the  receipts 
of  the  Treasurer  in  full  for  the  payment  of  the  State  taxes  for  the  year 
1874,  $2500,  compromise  settlement,  I  therefore  issue  this  quietus."  *  * 
The  Auditor,  whose  testimony  is  in  the  record,  says  that  the  p>ayment 
was  made  in  "valid  State  warrants."  The  opponents  contend  thaU  as 
such  warrants  were  only  worth  twenty  cents  on  the  doUar  at  the  date 
of  the  settlement,  the  estate  is  fairly  chargeable  only  with  the  value  of 
the  warrants,  that  is  $500,  instead  of  their  face  yalue,  $2500,  chaiged  in 
the  account.  The  lower  court  sustained  the  proposition,  and  as  a  mat- 
ter of  fact  found  the  warrants  were  worth  at  the  time  of  the  setUentent 
thirty  cents  on  the  dollar,  and  allowing  for  them  at  that  rate  reduced 
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the  credit  ftom  92500  to  S750.  We  think  it  correctly  applied  the  law 
and  facta.  The  contract  of  suretyship  is  essentially  a  beneficent  one^ 
and  whilst  the  surety  who  paid  was  legally  subrogated,  he  was  so  only 
to  the  extent  of  his  actual  and  necessary  payment.  If  he  made  an  ad- . 
Tantageous  settlement  the  benefit  of  such  payment  was  as  much  the 
principars  as  his  own.  Indemnification  and  not  profit  is  the  measure  of 
the  surety's  recourse  against  the  principal,  as  taught  by  our  law  and  the 
jurisprudence  thereunder.  C.  0.  3052;  7  N.  S.  9;  5  R.  506;  3  A.  627.  In 
fact  such  was  the  rule  unc^er  the  Roman  law,  whence  the  law  of  surety- 
ship  as  existing  in  our  Code  has  been  in  a  large  measure  drawn.  "Scien- 
dum est  non  in  phis  fidejiiasorem  consequi  debere  mandati  judicio  quam 
quod  solverei"  Pand.  t.  26,  sec.  4,  D.  Mandati.  Ihe  like  principle  is 
applied  under  the  Napoleon  Code,  whose  text  on  the  subject  is  like  our 
own,  for,  as  said  by  Troplong,  **  suretyship  is  entered  into  as  a  means 
of  service,  not  as  an  instrument  of  profit."  Troplong  du  Cautionnment, 
No.  342,  p.  302.    It  is  said  that  as  the  certificate  of  the  Auditor  did  not 

• 

disclose  the  payment  to  have  been  made  in  warrants,  the  administrator 
was  justified  on  its  presentation  in  paying  the  full  amount  to  the  surety. 
The  record  does  not  disclose  the  payment,  and  if  it  did,  the  result 
would  be  unchanged,  for  if  the  administrator  paid  without  filing  an 
account,  ho  is  in  no  better  position  than  the  surety  would  be.  It  is 
urged  that  the  surety  may  have  been  the  owner  of  the  warrants — may 
have  acquired  them  before  the  settlement;  at  a  time  or  under  circum- 
stances making  them  as  to  him  represent  their  face  value.  Grant  that 
under  such  circumstances  the  market  value  would  be  no  criterion  or 
standard  by  which  to  measure  the  surety's  subrogation,  there  is  no 
proof  whatever  to  that  end.  The  burden  was  on  the  surety,  Pickett  vs. 
Bates,  3  An.  628,  more  especially  where  the  payment  in  warrants  and* 
the  market  value  thereof  was  shown  by  the  opponents.  The  value  of 
the  warrants  as  fixed  by  the  lower  court  is  sustained  by  the  proof.  The 
other  items  of  opposition  were  rejected  by  the  court  below,  and  we 
think  correctly  so;  and  as  the  effect  of  the  reduction  of  the  credit  just 
referred  to  is  to  provide  adequate  means  for  the  payment  of  all  the 
opponents,  we  are  dispensed  from  further  examining  at  length  the  very 
satisfactory  and  careful  scrutiny  given,  the  issues  presented,  by  the 
lower  judge. 

It  is  therefore  ordered  that  as  to  all  the  oppositions,  except  that  of 
S.  Meyers,  the  judgment  below  be  affirmed  with  costs ;  that  as  to  S. 
Meyers  the  judgment  be  amended  by  increasing  the  sum  allowed  by 
$26  75;  the  costs  of  both  courts  to  be  borne  by  the  succession. 


ABOI7ED  AKD  DETEBMmED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

OPELOUSAS. 


JULY,  1879. 

JUDGES  OF  THE  COURT: 

Hon.  T.  C.  Manning,  Chief  Justice, 
Hon.  R  H.  Mabb, 

Hon.  a.  DbBlano^  .       .  .    ^    .. 

MTx       -nr  -o  «  y  Associate  Justices, 

*HoN.  W,  B.  Spengeb, 

Hon.  K  D.  White,  ' 


No.  1055.  j}^ 

HOBTENSB  DUP^IEB  YS.  POLIGE  JUBT  OF  IbBBIA  PaBISH. 

Where  the  police  jury  of  a  parish,  in  obedience  to  a  Judgment  of  court  in  favor  of 
a  certain  party,  levy  a  tax  to  satisfy  the  judgment,  the  party  will  not  be  entitled 
to  a  mandamus  to  compel  the  jury  to  levy  another  tax  to  satisfy  the  judsrment. 
because  the  partial  collections  from  the  first  tax  were  insufficient,  until  he  shall 
have  proceeded  against  the  tax  collector  to  compel  him  to  collect  the  whole  of 
the  assessment  and  levy  of  the  first  tax. 

The  execution  of  a  judgment  of  this  court  directing  the  police  jury  of  a  parish  to 
levy  a  certain  tax.  cannot  be  affected  by  a  subsequent  act  of  the  legislature, 
limitinff  the  power  of  police  juries  to  impose  taxes. 

APPEAL  from  the  Third  Judicial  District  Court,  pariah  of  Iberia. 
Fontelieu,  J. 

J.  A,  Breaux  for  plalutlfT  and  appellant. 
W.  F.  Schwinij  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    This  Is  a  proceeding  by  mandamus  to  compel  the 
police  jury  of  Iberia  parish  to  place  upon  Its  estimate  of  expenses  the 

Vustioe  Spencer  beiiur  absent  took  no  part  in  these  decisions. 
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unpaid  residue  of  the  plaintiff's  judgment  against  the  parish,  and  to  levy 
a  tax  sufficient  to  pay  the  same.  The  tax  assessor  is  made  a  party  de- 
fendant also. 

The  plaintiff  obtained  a  judgment  against  the  defendant  in  1876. 
Duperier  v.  Pol.  Jury  Iberia,  28  Annual,  613.  Under  that  judgment  the 
defendant  in  that  year  levied  a  tax  of  three  mills  on  each  dollar's  valua- 
tion of  property  on  the  roll  of  1875  to  pay  it  A  portion  of  this  tax  was 
collected,  but  not  all,  and  therefore  not  enough  to  satisfy  the  judgment. 
The  object  of  this  mandamus  is  to  compel  the  levy  of  another  and 
additional  tax  on  the  roll  of  1877  to  pay  this  unsatisfied  residue.  .  We 
do  not  think  she  is  entitled  to  it  at  j>resent. 

This  process  of  making  a  part  of  the  tax-owers  bear  all  the  bur- 
dens of  the  government  is  not  confined  to  Iberia  parish.  A  tax  of  three 
mills  was  presumably  sufficient,  if  collected,  to  discharge  the  debt  A 
part  of  those  who  owe  taxes  pay  them.  Others  do  not,  and  are  not 
made  to  pay.  A  new  and  additional  tax  is  laid  to  pay  the  residue  of  the 
debt  A  part  pay  that — the  same  that  paid  the  first — and  the  delin- 
quents repeat  their  delinquency.  Not  enough  is  yet  collected,  and  this 
tax  levying  goes  on  ad  inflnitum  or  until  the  repeated  payments  by.the 
tax  payers  extinguishes  the  debt  that  should  have  been  borne  propor- 
tionately by  all  the  tax-owers.    This  is  the  root  of  half  our  wo. 

The  plaintiff  should  have  proceeded  against  the  tax  collector  to 
compel  him  to  collect  the  whole  of  the  assessment  and  levy  of  the  three 
mill  tax,  which  had  been  made  for  the  express  purpose  of  paying  her 
judgment  The  law  provides  ways  and  means  for  the  collection  of 
taxes,  and  untU  these  are  exhaused,  the  plaintiff  or  relator  cannot 
rightly  demand  other  process  for  the  enforcement  of  her  claim  than 
that  already  given,  and  which  the  police  jury  have  endeavoured  to. 
effectuate  by  complying  with  the  mandate  of  this  court  to  levy  a  tax  to 
pay  it 

Judgment  affirmed. 


On  application  tob  rehxabino. 

The  plaintiff's  main  object  in  applying  for  a  rehearing  is  to  have 
us  pass  upon  the  question  presented  in  the  pleadings — whether  the 
collection  of  the  tax  necessary  to  pay  her  judgment  can  be  enforced,  if 
that  tax,  added  to  others  levied  in  same  year,  shall  exceed  the  maxi- 
mum limitation  of  taxation  for  that  year. 

The  plaintiff's  judgment  was  rendered  in  1876,  and  the  decree  of 
this  court  then  made  directed  the  defendant  to  levy  a  tax  sufficient  to 
pay  it  The  subsequent  passage  of  a  law,  limiting  parochial  taxation, 
can  have  no  effect  upon  that  judgment    The  police  jury  will  be  com- 
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polled  to  pay  it  by  legal  process,  if  it  turns  out  that  the  levy  of  the  tax 
of  three  mills  on  the  roll  of  1875  is  insufficient,  but  all  the  means  at 
command  to  force  the  tax  collector  to  proceed  against  delinquents  on 
that  roll  must  be  first  exhausted.  Suits  are  not  necessary  to  compel 
the  payment  of  taxes.  A  more  summary  process  is  the  seizure  of  the 
property  of  the  delinquent,  and  its  forced  and  speedy  sale,  for  which 
the  law  has  furnished  ample  warrant,  and  has  prescribed  the  forms  of 
such  proceeding  in  its  several  stages. 
The  rehearing  is  refused. 


No.  1065. 

State  ex  rel.  H.  Schorten,  Agent,  vs.  the  President  op  the  Board  op 

Supervisors,  eto. 

The  President  of  the  Board  of  Supervisors  of  the  Louisiana  State  University  and 
Aerrlcultural  and  Meohauleal  College  can  not  be  compelled  to  warrant  on  any 
fund  to  pay  a  debt  of  either  of  the  two  former  corporations,  known  respectively 
aa  "  the  Louisiana  State  Unlyersity"  and  "  the  Agricultural  and  Mechanical 
College." 

A  mere  stated  account  between  the  Superintendent  of  the  Louisiana  State  Univer- 
sity and  Agricultural  and  Mechanical  College,  and  one  of  the  Professors  em- 
ployed in  that  Institution,  signed  by  th6  Superintendent,  is  not  such  conclusive 
proof  of  the  amount  due  the  Professor  as  would  enable  the  latter  to  mandamus 
the  President  of  the  Board  of  Supervisors  of  the  Institution  to  warrant  for  the 
amount,  even  if  the  President  was  authorized  to  draw  such  a  warrant. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    Mc  Vea,  J. 

John  K  Halsey.tor  relator  and  appellant. 

John  H.  Lamon,  District  Attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 
.  Manning,  C.  J.  StephenrAnthanasiades  claims  a  salary  as  professor 
of  the  Greek  language  in  the  Louisiana  State  University  and  Agricul- 
tural and  Mechanical  College.  The  relator  is  his  assignee  or  agent.* 
The  sum  claimed  is  $3,785.61  for  services  rendered  during  1872—1875 
inclusive.  The  General  Assembly  appropriated  $11,550.00  at  its  last 
session  for  the  support  and  maintenance  of  the  beneficiary  cadets  at 
the  Louisiana  State  University  in  the  year  1873  in  accordance,  the  act 
says,  with  an  act  of  the  extra  session  of  1870.  There  is  also  alleged  to 
be  due  that  school  $18,000.00  of  accrued  interest  on  the  Seminary  Fund. 
The  relator  seeks  to  compel  the  Governor  of  the  State,  who  is  the  Presi- 
dent ex  officio  of  the  Board  of  Supervisors,  to  warrant  in  his  favor  upon 
either  or  both  of  these  funds  to  pay  his  salary. 
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This  Seminary  Fund  arises  from  the  sales  of  land  donated  by  Con- 
gress for  the  support  of  a  Seminary  of  Learning  in  this  State.  An 
institution  existed  here  bearing  that  name,  but  it  appears  to  have  been 
changed  to  the  Louisiana  State  University,  which  must  not  be  con- 
founded with  the  University  of  Louisiana.  Another  institution  was 
called  the  Agricultural  and  Mechanical  College,  and  these  two  were 
united  or  consolidated  under  the  verbose  designation  above  set  out. 

The  Act  consolidating  or  uniting  these  two  separate  institutions 
does  not  authorize  or  direct  the  Supervisors,  or  their  President,  to 
warrant  for  any  of  the  debts  of  either  of  the  corporations  previously 
existing.  The  omission  seems  to  have  been  studiously  made,  and  we 
must  infer  that  its  object  was  to  relieve  the  supervisors  of  the  present 
Institution  from  the  obligation  of  warranting  for  debts  of  a  defunct 
corporation,  of  which  they  were  presumably  ignorant,  and  thus  remit 
the  creditors  to  their  ordinary  actions^  in  which  the  debt  must  be 
proven,  and  the  adjudication  of  a  court  obtained  thereon. 

Even  if  this  were  not  so,  the  appropriation  made  in  1879  must  be 
of  the  revenues  of  1873.  The  legislature  has  no  authority  to  appro- 
priate any  portion  of  the  revenues  of  1879  to  pay  the  expenses  or  to 
meet  the  deflciences  of  1873,  and  unless  there  are  funds  in  the  treasury, 
derived  from  the  revenues  of  1873,  or  to  be  hereafter  realized  from 
those  revenues,  there  will  be  no  fund  upon  which  to  warrant 

But  there  is  another  ground  fatal  to  the  relator's  right  to  this  writ. 
He  assumes  that  because  Col.  Boyd  stated  an  account  between  the 
Institution  and  the  professor,  signing  the  same  in  his  quality  of  Super- 
intendent, that  this  is  of  itself  conclusive  evidence  of  the  Indebtedness 
of  the  Institution,  and  no  inquiry  of  its  correctness  is  needed  or  can  be 
had.  What  law  gave  to  the  Superintendent  the  power  to  bind  the  In- 
stitution legally  and  irrevocably  by  his  acknowledgment  of  an  indebt- 
edness ?  Where  does  the  statute  impart  to  an  account  stated  by  him 
the  quality  of  finality  and  completeness,  so  as  to  preclude  all  dispute 
of  it  by  the  Institution  ? 

The  relator  seems  to  have  assimilated  the  conduct  of  the  flnandai 
affairs  of  this  Institution  to  the  conduct  of  the  same  alXairs  of  the  State. 
Under  the  Act  incorporating  the  "  Seminary  of  Learning,'*  and  under 
the  subsequent  Act  changing  the  name  to  the  ''State  University,"  the 
President  or  Vice  President  could  warrant,  but  because  he  was  the 
officer  designated  to  draw  a  warrant,  was  it  ever  supposed  that  he  was 
bound  to  draw  one  for  whatever  sum  the  Superintendent  might  choose 
to  recognise  as  a  debt  due  by  the  institution  ?  The  Auditor  of  Public 
Accounts  of  the  State  may  be  compelled  to  draw  a  warrant  for  fees 
which  a  judge  and  clerk  certify  to  be  correct  and  due,  Parker  ▼.  Robert- 
son, 14  Annual,  246,  but  that  is  because  the  law  makes  that  certificate 
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GODclasive  evidence  of  the  debt  The  same  Is  true  of  the  Comptroller 
of  the  city  of  New  Orleans  and  for  the  same  reason.  Pinac  v.  Mount, 
21  Annual,  863.  But  It  will  not  be  true  of  this  Institution  until  the  law 
imparts  to  a  stated  account  of  its  Superintendent  the  same  force, 
quality,  and  effect  that  is  given  to  a  certificate  of  those  officers  whose 
duties  are  adjudicated  in  the  above  decisions. 

It  follows  therefore,  even  if  the  authority  to  draw  was  conferred 
upon  the  President  by  the  Act  of  1877,  or  if  it  was  made  his  duty  to 
draw  warrants  when  money  was  to  be  obtained  from  the  State  treasury, 
he  is  not  obliged  to  draw  for  any  and  every  sum  that  the  Superin- 
tendent may  certify  to  be  due,  and  therefore  if  he  refuses  to  draw,  he  is 
not  coQipellable  by  mandamus  to  do  it.  Nowhere,  and  under  no  cir- 
cumstaiKes,  does  any  statute,  incorporating  or  regulating  this  Insti- 
tution under  any  of  its  Protean  forms  or  numerous  aliases,  make  the 
certificate  of  the  Superintendent,  or  his  stated  account,  full,  final,  and 
complete  evidence  of  a  debt  of  the  Institution,  and  therefore  parties 
who  hold  claims  against  it  are  not  entitled  to  proceed  to  enforce  their 
payment  by  a  mandamus,  as  was  done  against  the  State  or  a  municipal 
corporation  in  the  cases  cited  by  the  relator. 

Judgment  affirmed. 


No.  1036. 
Maraist,  Syndic,  vs.  Guilbeau,  Admikistbator. 

The  homologation  of  an  account  of  an  administrator  by  the  clerk  of  the  court  is 
not  a  jud«rment  in  the  sense  of  article  1063  of  the  Code  of  Practice,  and  hence  is 
not  required  to  be  revived.  A  debt  embraced  in  such  an  homologated  account 
is  not  therefore  barred  by  the  prescription  of  ten  years. 

Placing  a  debt  on  his  account  by  an  administrator,  and  asking;  for  authority  to  pay 
it,  is  an  acknowledfirment  of  its  correctness,  and  prescription  ceases  thenceforth 
to  run  on  it.  while  he  is  in  office. 

Any  creditor  of  a  succession,  whose  claim  has  not  been  prescribed,  may  demand  an 
account  from  the  administrator. 

• 

1  PPEAL  from  the  Parish  Court  of  St.  Martin.    Basseit,  J. 

F.  Voorhies  for  plaintiff  and  appellant. 

Mouion  A  Mai  tin  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  In  a  suit  between  the  same  parties,  and  for  the  same 
cause  of  action,  we  decided  at  the  last  term  that  plaintiff  could  not  pro- 
ceed by  rule  against  the  administrator  to  enforce  the  payment  of  the 
debt  due  him  by  the  succession  of  which  defendant  is  administrator. 
We  refer  to  that  decision,  30  An.,  1069,  for  a  statement  of  the  facts. 
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After  that  decision  was  rendered,  which  affirmed  the  judgment  of 
the  parish  court,  dismissing  the  rule,  plaintiff  proceeded  by  petition  in 
the  parish  court  against  the  administrator  to  compel  him  to  render  an 
account  of  his  administration.  The  petition  charges  that  all  the  prop- 
erty, movable  and  immovable,  of  the  succession  has  been  sold ;  that 
more  than  a  year  has  elapsed  ;  that  the  administrator  has  filed  no  tab- 
leau of  his  administration,  and  has  taken  no  steps  to  settle  with  the 
creditors ;  and  that  plaintiff  is  a  recognized  creditor  for  the  sum  of 
81,590  07,  besides  interest. 

Defendant  set  up  the  prescription  of  three,  five  and  ten  years,  by 
way  of  exception,  and  also  in  his  answer.  The  parish  judge  held  that 
plaintiff  was  a  judgment  creditor.  In  virtue  of  the  homologation  by  the 
clerk,  of  the  account  in  which  the  debt  of  plaintiff  was  recognized ;  that 
more  than  ten  years  had  elapsed  since  that  order  of  homologation ;  that 
this  judgment  had  not  been  revived  as  required  by  the  act  of  1853, 
R.  0.  C,  art.  3547  ;  and  that  it  was  barred. 

In  the  case  between  the  same  parties,  30  An.,  we  held  and  decided 
that  the  order  of  homologation  by  the  clerk  was  not  a  judgment  in  the 
sense  of  article  1053  of  the  R  0.  P.  The  most  solemn  homologation  of 
an  account  after  contest,  is  a  judgment  only  with  respect  to  the  funds 
to  be  distributed  under  that  account ;  and,  as  we  said,  30  An.  1091,  the 
homologation  of  the  account  in  this  case  was  not  a  judgment  in  favor 
of  the  creditors  represented  by  Maraist,  because  there  was  no  hope  or 
possibility  of  their  receiving  a  single  dollar  of  the  funds  distributed 
under  that  account. 

For  the  second  time,  therefore,  we  are  compelled  to  overrule  the 
decision  of  the  parish  judge  in  this  case,  and  to  hold  that  the  order  of 
homologation  is  not  such  a  judgment  as  the  law  requires  to  be  revived; 
and  that  the  debt  is  not  barred  by  the  lapse  of  ten  years  from  the  date 
of  that  order. 

The  only  remaining  question  is  whether  the  right  of  Maraist  to  de- 
mand an  account  has  been  barred.  Where  the  debt  is  acknowledged 
by  the  administrator,  prescription  is  interrupted,  and  it  ceases  to  run 
so  long  as  the  administrat. r  continues  in  office.  Article  985  of  the  C. 
P.  seems  to  require  the  acknowledgment  of  the  administrator  to  b6 
written  on  the  evidence  of  the  debt  or  on  a  paper  which  he  shall  annex 
to  it;  but  in  the  succession  of  Yarborough,  16  An.  260,  261,  this  court, 
construing  articles  984-5-6-7  of  the  C.  P.,  held  that  a  letter,  written  by 
the  authorized  attorneys  of  the  administrator  sufficed ;  and  that  the 
requirements  of  article  985  are  not  sacramental.  We  concur  in  the 
views  exprensed  in  that  case;  and  we  hold  that  a  judicial  acknowledg- 
ment by  the  administrator,  by  the  filing  of  an  account  and  the  prayer 
that  it  be  homologated,  is  far  more  solemn  and  authoritative  than  any 
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writing  under  private  signature,  whether  on  the  evidence  of  the  debt  or 
on  a  paper  anpexed  to  it,  or  in  a  letter. 

The  record  does  not  show  whether  this  debt  was  acknowledged 
otherwise  than  by  placing  it  on  the  account;  but  if  it  had  not  been  pre- 
scribed at  the  time  that  account  was  filed,  it  is  not  now  prescribed;  and 
plaintiff  is,  prima  facie,  a  recognized  creditor,  and  is  fully  authorized 
and  empowered  to  demand  of  the  administrator  a  full  account  of  his 
administration,  to  the  end  that  he  may  be  paid,  if  there  be  funds,  and 
he  establish  his  claim. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  parish 
court,  it  is  further  ordered,  adjudged  and  decreed  that  fionor^  P.  Guil- 
beau, administrator  of  the  succession  of  Dr.  John  H.  Thomas  do,  within 
thirty  days  after  he  shall  have  received  notice  of  the  flliog  of  this 
decree  in  the  parish  court  of  St.  Martin,  by  service  of  a  copy  thereof  to- 
be  issued  by  the  said  parish  court,  present  and  file,  in  said  court,  a  full,. 
true  and  perfect  account  of  his  admiaistration  of  the  said  succession,, 
and  iu  default  thereof  that  it  be  enforced  according  to  law;  and  finally, 
that  the  costs  of  the  proceeding  in  the  parish  court,  and  of  this  appeal,. 
be  borne  by  the  said  succession. 

Mr.  Justice  DeBianc,  recused. 


No.  1035. 
The  State  vs.  Voorhies  Trahan  et  al. 

The  aaretj  on  the  bail  bond  of  one  who  is  aooused  of  a  felony,  and  who  is  in  prison 
awaiting:  sentence  on  a  oonviction  of  another  crime,  may  effectively  surrender 
the  accused  by  a  formal  declaration  to  that  effect  to  the  sheriff,  and  have  his 
bond  validly  canceled  by  the  sheriff,  without  the  necessity  of  colng  throuiph  the 
idle  show  of  the  sheriff  leading:  the  prisoner  out  of  his  cell,  and  the  bail  there- 
upon  leadiniir  him  back  into  it,  and  there  formally  dellverins  him  to  the  sheriff.. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   Mouton,  J. 

Joseph  A,  Ckargois,  District  Attorney,  for  the  State,  appellee. 

C.  H,  Mbuton,  and  W,  Mouton  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Maknino,  C.  J.  The  defendant  Trahan  was  indicted  and  tried  for 
murder,  and  the  jury  failing  to  agree,  he  was  admitted  to  bail  during- 
the  interval  between  terms.  The  other  defendants  are  the  sureties  on 
his  baU  bond. 

He  had  been  indicted  for  another  offence,  had  been  convicted,  and 
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was  in  jail  awaiting  sentence.  Just  then,  one  of  the  sureties  to  the  bail- 
bond  in  the  murder  case  went  to  the  sheriff  and  stated  that  he  wanted 
to  surrender  the  prisoner  to  him,  to  which  the  sheriff  replied  that  "  it  was 
all  right  and  he  would  cancel  the  bond."  This  was  in  the  court  house 
during  the  midday  recess  of  the  court.  The  sheriff  informed  Trahan 
the  prisoner  that  his  bail  had  surrendered  him,  and  on  same  day  wrote 
on  the  bond  the  following ; — I  hereby  certify  that  Richard  Leblanc,  one 
of  the  bondsmen  of  Yoorhies  Trahan  on  the  reverse  hereof,  has  this 
day  surrendered  the  said  Y.  Trahan  to  me  within  the  four  walls  of  the 
jail  of  the  parish.    June  11, 1879.    G.  B.  Shaw,  Shff. 

Four  days  afterwards  Trahan  broke  jail  and  fled.  The  State's 
attorney  had  the  bond  forfeited  in  the  usual  way,  and  the  sureties 
pleaded  the  surrender  of  their  principal  and  the  cancellation  of  the 
bond.  The  lower  judge  rejected  the  plea,  holding  that  the  surrender 
must  have  been  made  in  open  court,  or  within  the  four  walls  of  the 
prison.  The  last  clause  of  sec.  1033  Rev.  Stats,  is  cited  as  conclusive 
of  the  question.  It  reads; — any  surety  may  be  relieved  from  responsi- 
bility by  making  a  formal  surrender  of  the  defendant  or  party  accused 
to  the  sheriff  or  his  deputy,  in  open  court,  or  within  the  four  walls  of 
the  prison  of  the  parish,  and  not  otherwise. 

The  counsel  of  the  sureties  points  out  another  mode  of  surrender 
under  sec.  3569  Rev.  Stats.,  i.  e.  "  a  surrender  to  the  prison.''  It  seems 
not  to  have  occurred  to  them  that  this  section  is  a  misprint.  As  it  is 
printed,  it  is  nonsense.  There  is  a  line  left  out,  which  being  supplied, 
it  is  an  exact  reproduction  of  sec.  1033. 

The  part  of  that  section  quoted  above  is  the  concluding  sentence  of 
fiec.  2  of  the  Act  of  1837,  Sess.  Acts,  p.  99,  and  the  State  relies  on  the 
construction  of  it  in  State  v.  Martel,  3  Rob.  22.  In  the  present  case  the 
eurety  could  not  bring  the  principal  in  open  court,  because  he  was  in 
jail  under  a  conviction  In  another  case  and  was  held  for  sentence  there- 
under. He  was  thus  within  the  four  walls  of  the  prison.  Must  the 
eurety  have  got  access  to  the  prison,  and  there  in  the  sheriff's  presence 
have  surrendered  the  prisoner  ?  The  object  of  the  requirement  that  a 
surrender  must  be  made  in  open  court  or  within  the  prison,  and  not 
otherwise,  is  to  prevent  a  surety  from  doing  that  act  in  such  way  or  at 
such  time  as  will  imperil  the  safe  custody  of  the  prisoner,  as  for  In- 
stance, by  delivering  a  principal  to  a  sheriff  when  he  has  not  the  means 
to  put  bim  in  custody.  But  if  the  principal  is  already  in  one  of  the 
places  where  the  statute  says  he  must  be  when  surrendered,  viz  in 
prison,  what  need  can  there  be  for  his  surety  to  do  more  than  to  make 
A  formal  surrender  of  him  in  unmistakable  language,  and  to  receive 
from  the  sheriff  a  formal  acceptance  of  such  surrender  in  writing,  as 
was  done  in  this  case  by  cancelling  the  bond  ? 


OPELOUSAS.  JULY,  1879.  717 

state  V8.  Trahan  et  al. 

If  bail  are  not  entitled  to  an  exoneratur  upon  such  surrender  as 
this,  then  it  would  be  necessary  to  bold  that  they  must  go  through  the 
dumb  show  of  getting  the  sheriff  to  lead  the  prisoner  out  of  his  cell 
only  that  the  bail  might  instantly  lead  him  back  into  it,  and  there 
deliver  him.  What  we  are  now  holding  was  foreshadowed  in  Frith's 
case,  14  La.  490  where  it  was  said,  the  bail  might  have  been  exonerated 
by  a  formal  declaration  to  the  sheriff,  while  the  principal  was  in  actual 
custody,  that  they  wished  to  surrender  him.  In  this  case,  not  only  was 
the  declaration  made  and  taken  cognisance  of  by  the  sheriff,  but  he 
executed  a  formal  release,  and  the  surrender  was  complete. 

The  surrender  was  made  by  one  only  of  the  sureties,  but  a  release 
of  one  enures  to  the  benefit  of  all.  State  v.  Doyal,  12  Annual,  653.  All 
of  them  have  appealed. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  now  judgment  In  favour  of  the 
defendants— sureties,  releasing  them  from  their  obligation  and  for  their 
costs  in  both  courts. 


No.  1048. 

The  State  vs.  Elpheoe  Adam  et  al. 

If  an  accused  person,  against  whom  an  information  has  been  filed  in  the  parish 
court,  does  not  expressly  waive  a  trial  by  jury,  the  information,  and  all  the 
papers  relatinfiT  to  it.  must  be  instantly  transferred  to  the  district  court  which 
will  thenceforward  alone  have  jurisdiction  of  the  case. 

Where  the  affidavit  supporting  a  motion  for  a  new  trial  on  the  irround  of  newly 
discovered  evidence,  appears  to  be  based  on  a  rumor,  and  no  pains  were  taken 
to  bring  forward  the  newly  discovered  witness  at,  or  before  the  hearinsr  of  the 
motion,  the  motion  is  properly  overruled. 

A  verdict  that  the  accused  is  "  guilty  as  chart^ed."  is  responsive  to  the  oharse.  if  the 
crime  is  oharged  as  the  law  directs  or  permits. 

Where  a  clause  of  the  criminal  law  enumerates  several  offences  linked  to  the  same 
act,  or  enumerate,  disjunctly,  the  intent  necessary  to  constitute  each  of  the 
olTenoes,  such  offences  may  be  cumulated  in  one  count. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.  Beattie,  J. 

Th08,  L,  Winder,  District  Attorney  pro  tern,,  for  the  State. 
E.  W.  Blake  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Three  persons,  Elphege,  Leo,  and  Sivilien  Adam 
were  indicted  for  an  assault  with  a  dangerous  weapon  with  intent  to 
kill,  and  inflicting  a  wound  less  than  mayhem.  A  nolle  prosequi  was 
entered  as  to  the  last  named.    The  others  severed.    Both  were  con- 
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▼Icted,  were  sentenced  to  one  year's  bard  labour,  and  to  pay  a  fine  of 
one  hundred  dollars,  and  all  costs.    This  is  Leo's  appeal. 

An  information  bad  been  filed  in  the  parish  court  against  these 
parties  for  the  same  olTencc.  When  afterwards  this  indictment  was 
found  in  the  district  court,  the  defendants  pleaded  lis  pendens.  The 
criminal  law  does  not  know  that  plea,  but  the  meaning  of  the  pleader 
is  obvious,  and  it  may  well  be  that  the  State  would  not  be  permitted  to 
•change  the  forum,  once  selected  by  her  officer,  for  the  prosecution  of 
the  offender,  if  he  had  himself  done  what  was  essential  to  fix  the  juris- 
diction. 

Accused  persons,  against  whom  informations  are  on  file  in  the  par- 
ish courts,  shall  decide  whether  they  will  waive  a  trial  by  jury  before 
being  required  to  make  any  motion  or  plea.  If  the  accused  does  not 
waive  that  mode  of  trial,  the  information  and  all  the  papers  relating  to 
it  are  transferred  at  once  to  the  district  court.  If  he  (foes  waive  it,  his 
waiver  must  be  entered  on  the  minutes,  and  then  the  parish  court  shall 
take  cognisance  of  the  case.  Rev.  Stats,  sees.  1076 — 7.  The  oral  argu- 
ment on  this  point  was  made  on  the  assumption  that  the  prisoner  had 
waived  the  trial  by  jury,  and  therefore  the  jurisdiction  of  the  parish 
court  had  attached.  The  prisoner  had  neglected  or  omitted  to  do  that 
which  it  was  necessary  he  should  do,  in  order  that  the  parish  court 
should  take  cognisance  of  the  case.  His  waiver  of  jury -trial  must  be 
entered  on  the  minutes.  This  record  does  not  contain  any  waiver,  and 
the  jurisdiction  of  the  parish  court  did  not  attach  in  such  sense  as  to 
prevent  the  State  from  prosecuting  him  in  the  district  court 

A  motion  for  a  new  trial  was  made  on  the  ground  of  newly  discov- 
ered evidence.  Ths  affidavit,  supporting  the  motion,  appears  to  be 
based  on  rumour,  and  the  evidence  was  conjectural  at  best.  Ko  pains 
were  taken  to  bring  forward  the  newly  discovered  witness  at  or  before 
the  hearing  of  the  motion,  and  we  think  the  judge  rightly  overruled  it 

A  motion  in  arrest  of  judgment  is  made  on  two  grounds ;  1.  that 
the  verdict  is  not  responsive  to  the  charge,  2.  that  the  indictment  con- 
tains a  charge  of  two  distinct  offences  in  the  same  count,  viz  an  assault 
with  a  dangerous  weapon,  and  aii  assault  with  intent  to  kill. 

The  first  ground  falls  before  the  fact  that  the  verdict  is,  guilty  as 
charged,  and  we  have  only  to  ascertain  whether  the  crime  is  charged  as 
the  law  directs  or  permits. 

Several  offences,  distinct  In  kind  and  degree,  cannot  be  included  In 
the  same  count,  but  this  rule  does  not  apply  to  cumulative  offences 
denounced  in  the  same  clause  or  section  of  a  criminal  statute.  Such 
clause  or  section  may,  and  often  does,  enumerate  several  olTences  linked 
to  the  same  act,  or  enumerate  disjunctively  the  intent  necessary  to  con- 
stitute each  of  the  olTences,  and  in  such  cases,  they  may  be  charged 
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cumulatively  in  one  count  State  v.  Markbam,  15  Annual,  498  and  cases 
there  cited. 

This  prosecution  is  under  Rev.  Stats,  sec,  794  and  reads; — whoever 
shall,  with  a  dangerous  weapon  or  with  intent  to  kill,  inflict  a  wound 
less  than  mayhem  upon  another  person,  shall  on  conviction,  etc.  The 
crime  thus  denounced  was  charged  conjunctively  and  cumulatively,  and 
the  indictment  is  not  amenable  to  the  objeotion  urged  by  the  prisoner, 
which  applies  to  a  different  class  of  cases. 

Judgment  affirmed. 


No.  1047. 
BoABD  OF  Trustees  of  New  Iberia  vs.  L.  P.  Serrett. 

The  keeper  or  owner  of  a  warehouse  who  has  collected,  on  behalf  of  the  authori- 
ties of  a  municipal  corporation,  a  certain  tax.  levied  by  the  corporation  on 
packages  of  eoods  consisrned  to  him,  is  estopped,  when  sued  by  the  corporation 
for  the  amount  of  the  tax.  from  setting  up  a  want  of  authority  in  the  corpora- 
tion to  impose  the  tax.  * 

1  PPEAL  from  the  Parish  Court  of  Iberia.    Jllison,  J. 

Joseph  A,  Breaux  for  plaintiff  and  appellant. 

W,  B.  Merchant  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  The  authorities  of  the  town  of  New  Iberia  made 
regulations  touching  quarantine  while  the  yellow  fever  was  prevailing 
last  year.  One  of  them  was  that  packages  of  goods  and  merchandize 
should  not  be  brought  within  the  town,  or  landed  there  by  steamboats 
coming  from  the  places  infected  with  the  fever.  A  police  had  neces- 
Barily  to  be  employed  to  enforce  this  and  other  regulations,  and  extraor- 
dinary expenses  had  to  be  incurred  in  paying  for  this  service.  In  order 
partially  to  assist  in  defraying  the  expenses  of  this  police  a  tax  of  five 
cents  on  each  package  was  laid  by  the  town  council  or  board  of  trustees. 
The  defendant  received  as  consignees  or  warehousemen  enough  pack- 
ages to  amount  to  one  hundred  and  seventy  dollars  and  57  cents,  and 
paid  over  $33.41,  the  receipts  for  September,  and  refused  to  pay  any 
more  on  the  ground  that  the  tax  was  .illegal,  and  unauthorized  by  the 
charter.  Tnis  suit  is  brought  to  recover  the  residue  of  the  sum  col- 
lected by  Serrett 

The  defendant  excepted; — "That  the  plaintiffs  have  no  cause  of 
action  against  defendant,  because  they  are  without  authority  in  law,  to 
establish  and  maintain  a  quarantine,  and  to  impose  upon  defendant, 
and  others  engaged  in  the  business  of  keeping  warehouses  for  storage. 
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the  burden  of  maiDtaining  the  Batne  by  requiring  them  to  pay  a  tax  of 
five  cents  on  each  package  shipped  to  their  care;  that  the  trustees  of 
New  Iberia  can  impose  no  tax,  or  carry  on  the  business  of  warehouse- 
men and  impose  charges  therefor,  unless  authorized  to  do  so  by  the 
charter;  that  no  such  power  or  authority  to  do  so  is  either  expressed  or 
necessarily,  or  rationally  implied  by  the  powers  that  are  expressly 
granted  them  in  the  charter  approved  September  25, 1868,  nor  in  any  of 
the  acts  which  said  charter  pretends  to  amend;  that  whatever  power  or 
authority  that  the  police  jury  of  this  parish  may  have  in  the  premises 
could  not  be  transferred  by  them  to  plaintiffs." 

The  authorities  of  incorporated  towns  and  cities  are  authorized  to 
enact  ordinances  to  protect  them  from  the  introduction  of  contagious 
and  epidemical  diseases.  Rev.  Stats,  sec.  2452.  The  defendant  concedes 
that,  New  Iberia  being  an  incorporated  town,  its  municipal  authorities 
have  power  to  enact  and  enforce  all  necessary  police  regulations  to  pre- 
vent vessels,  goods,  or  persons  from  being  landed  within  its  limits  when 
such  landing  might  introduce  contagious  or  epidemical  diseases,  but 
denies  that  they  can  by  taxation  raise  the  funds  necessary  to  make  the 
protection  of  these  regulations  effectual.  The  argument  is,  that  the 
town  can  lay  no  tax  not  expressly  authorized  by  its  charter,  and  the 
taxation  of  the  occupation  of  warehouse-keeper  is  not  authorized  by 
that  charter. 

We  rest  the  case  on  wholly  different  grounds.  It  is  alleged  in  the 
petition  that  the  defendant  under  the  ordinance  of  the  town  council 
collected  the  sum  mentioned  in  the  petition,  and  for  the  purposes  of  the 
present  trial  that  allegation  is  taken  as  true.  It  is  also  alleged  that  he 
actively  participated  in  encc^uraging  the  adoption  of  this  and  other  ordi- 
nances to  keep  away  the  scourge  that  was  then  spreading  terror  through 
the  land,  and  that  he  had  assisted  in  maintaining  these  regulations,  and 
in  executing  them — that  the  police  jury  co-operated  with  the  trustees  of 
the  town  in  these  matters,  and  adopted  an  ordinance  on  the  same  sub- 
ject, and  the  defendant  was  a  member  of  that  body,  and  voted  for  it. 

We  apply  the  est<9ppel  by  conduct  to  the  defendant  He  treated 
the  tax  as  legal,  collected  it,  and  it  would  be  monstrous  if  he  could  now 
keep  the  money  in  his  pocket  under  the  pretence  that  he  had  no  right 
to  collect  the  tax  because  the  corporation  had  no  right  to  lay  it 

On  the  general  ground  of  the  power  of  the  authorities  to  make  such 
regulations  as  are  indispensable  to  the  protection  of  communities  from, 
epidemic  diseases,  we  should  be  inclined  to  go  as  far  as  the  text  and 
policy  of  the  law  would  warrant  This  court  said  in  an  early  case; — 
"  The  police  of  cities  require  many  regulations,  which  grow  out  of  their 
situation,  climate,  and  their  population.  An  illi)stration  of  this  may 
be  found  in  the  general  recourse  to  quarantine  regulations  in  warm. 
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climates,  and  the  rare  resort  to  them  in  cold  ones.  In  a  city  like  ours, 
"Where  a  dreadful  epidemic,  frequently  returning,  checks  its  growth  and 
occasions  great  mortality  amoDg  the  citizens,  too  much  care  cannot  be 
taken  to  remove  the  causes  which  give  rise  to  it.  We  have  no  doubt 
that  the  spirit  and  intention  of  the  act  of  the  legislature  was,  as  its 
language  indicates,  that  an  extensive  discretion  should  be  vested  in  the 
city  council.  A  much  stronger  reason  than  that  now  before  us  must  be 
presented  to  induce  the  court  to  Interfere,  and  say  that  regulations, 
having  for  their  object  public  health,  were  beyond  their  power."  Milne 
V.  Davidson,  5  Mart.  N.  S.  410. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court, 
maintaining  the  exception  and  dismissing  the  suit,  is  avoided  and 
reversed,  and  that  the  case  be  remanded  to  the  lower  court  to  be 
proceeded  with  in  due  course  of  law,  and  that  the  plaintiff  have  and 
recover  of  the  defendant  the  costs  of  this  appeal. 


No.  1046. 
Succession  of  M.  Bomero.    Opposition  of  Mrs.  Sandoz. 

An  administrator  cannot,  by  any  form  of  aoknowled^ment,  revive  a  prescribed 
debt  of  the  suooession. 

All  actions  against  tutors  for  debts  due  by  them  to  the  minors  of  whom  they  have 
had  charffe.  and  contracted  during  the  period  of  the  tutorship,  are  prescribed 
in  four  years  from  the  majority  of  the  minors.  But  debts  of  the  tutor  to  the 
minor,  arising  after  the  termination  of  the  tutorship,  are  not  affected  by  the 
prescription  of  four  years. 

The  debt  due  by  a  former  tutor,  on  account  of  sums  collected  by  him  after  the 
emancipation  by  m'arriage  of  the  minor,  is  not  secured  either  by  the  tutorship 
mortgage,  or  by  the  mortgage  created  by  article  33is  of  the  Civil  Code,  in  a  case 
where  there  is  no  necessary  connection  between  the  after  gestlon  and  the  ad- 
ministration as  tutor,  and  where  the  duration  of  the  gestion,  the  sums  paid  the 
ward,  and  all  the  facts,  proved  a  knowledge,  and  consent  on  the  part  of  the 
ward,  thus  creating  an  implied  tacit  mandate.         • 

In  the  absence  of  proof  of  demand,  interest  on  a  debt  due  by  a  deceased  former 
tutor,  either  as  negoiiorum  gestor,  or  under  a  tacit  mandate,  only  begins  to  run 
from  date  of  his  death. 

A  PPEAL  from  the  Parish  Court,  parish  of  Iberia.    Allison,  J. 

K  8,  Perry  for  opponent  and  appellant 

Jos.  A.  Breaux  for  heirs  of  Bomero,  appellants. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  Michael  Bomero  was  appointed  the  tutor  of  the  minor 
Bylvanie  Bomero,  who  was  bom  on  the  twenty-second  of  July,  1852, 
who  married  Arthur  Sandoz  on  the  fourth  of  May,  1868,  and  became  of 
46  31 
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age  on  the  twenty-second  July,  1873.  Romero,  tutor,  died  in  1871. 
The  administrator  of  his  estate  filed  on  the  seventh  of  November, 
1877,  an  account  of  his  gestion,  and  in  it  included,  what  it  seems  was 
called,  the  account  of  tutorship  of  Romero  with  his  former  wards,  Syl- 
vanie  and  Odile  her  sister.  This  account  charged  the  estate  with  vari- 
ous sums  received  by  Romero,  as  tutor,  at  different  dates,  commencing 
on  March  2, 1868,  and  ending  in  1869,  amountiog  in  whole  to  $3163  75. 
No  interest  was  allowed  on  the  various  items.  Of  this  sum  one  half  was 
stated  as  coming  to  Syl  vanie  Sandoz,  and  she  was  debited  with  various 
items  from  June  15, 1866,  to  July  2, 1870,  amounting  to  3823  70.  Thus 
the  account  as  to  the  state  of  things  between  Sylvanie  Romero  and  the 
estate  of  Romero  was  as  follows: 

One  half  of  83,163  75 $1,581  87i 

Less  sums  due  by  her,  or  rather  paid  for  her  account     823  70 


Balance  in  her  favor f 758  17J 

This  account  was  opposed  by  Sylvanie  Romero,  wife  of  Sandoz,  on 
the  ground  that  interest  on  the  items  credited  had  not  been  allowed, 
whilst  it  should  have  been  at  the  rate  of  five  per  cent  on  each  and  every 
item  from  the  date  of  receipt,  and  on  the  further  ground  that  each  of 
the  items  charged  as  paid  had  not  been  so  disbursed.  She  prayed 
amendment  of  the  account  in  accordance  with  her  opposition. 

D.  Romero,  as  an  heir,  and  others,  opposed  the  account  on  the 
ground  that  nothing  was  due  Sylvanie,  her  claim  being  prescribed  by 
four  years,  which  prescription  wa«  pleaded.  The  same  persons  further 
opposed  on  the  ground  that  a  sum  disbursed  by  the  tutor  for  the  board 
of  the  former  minors  had  not  been  charged  against  them.  The  court 
below  ordered  that  Sylvanie  be  placed  on  the  account  for  $1275  50,  with 
five  per  cent  interest  from  seventh  November,  1877,  subject  to  a  credit 
for  board  of  $180.  The  administrator  and  the  other  heirs,  who  had 
opposed  the  allowance  of  the  claim  of  Sylvanie,  appealed.  The  points 
for  decision,  as  presented  by  the  records  and  argument  of  counsel, 
are  embraced  within  the  following  Inquiries : 

Ist.  The  action  of  the  minor  against  his  tutor,  respecting  the  acts 
of  the  tutorship,  being  prescribed  by  four  years,  to  begin  from  the  day 
of  majority  (C.  C.  362),  can  an  administrator  after  the  acquisition  of 
prescription  waive  it  ? 

2d.  If  not,  did  the  pleaded  prescription  cover  all  the  items;  and  if 
not,  are  such  items,  not  covered  by  the  prescription,  secured  by  the 
minors'  mortgage  ? 

3rd.    What  interest,  if  any,  is  due  upon  the  sum  exigible? 

4th.    What  is  the  amount  due? 

First  and  second.    That  an  administrator  has  no  power  to  waive  or 
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renoance  an  acquired  prescription  is  elementary.  This  being  the  case, 
it  is  obvious  that  despite  the  acknowledgment  in  the  account  those 
Items,  either  of  debit  or  credit,  which  were  for  sums  collected  by  the 
tutor  during  the  existence  of  the  tutorship,  or  disbursements  made 
during  the  same  period,  were  prescribed  when  the  account  was  filed. 
The  opponent,  Sylvanie,  became  of  age  on  the  twenty-second  of  July, 
1873,  the  account  having  been  filed  on  the  seventh  November,  1877.  more 
than  four  years  after  majority.  C.  C.  362;  Gilbert  vs.  Meriam,  2  A.  162; 
Bonnefoi  vs.  Wells,  10  A.  658;  Gourdain  vs.  Davenport,  10  R.  174;  Viola 
Ts.  Burguires,  19  A.  149. 

The  serious  point  of  difficulty,  however,  is,  did  the  prescription  of 
four  years  apply  to  those  items  of  the  account  representing  sums  col- 
lected by  the  tutor  after  the  termination  of  the  tutorship,  by  the  emanci- 
pation of  the  ward  consequent  on  her  marriage  in  May,  1868?  We 
think  not,  the  prescription  of  four  years,  provided  by  C.  C.  362,  is  one 
"*  respecting  the  acts  of  the  tutorship,"  and  acts  done  upon  the  termina- 
tion of  the  legal  relation  of  tutor  and  ward  are  in  no  proper  sense  of 
the  words  tutorship  acts.  The  will  of  the  law-maker  and  not  that  of 
the  individual  creates  a  tutorship;  and,  although  the  mind  may  conceive 
that  a  tutor  who  continued  to  act  as  such  after  the  cessation  of  the 
tutorship  by  emancipation  might  be  held  to  the  responsibility  of  a 
tutor,  as  Is  provided  by  our  law  where  one  without  authority  acts  as  a 
tutor  for  a  minor,  this  conception  would  not  necessarily  import  that 
all  the  advantages  of  the  short  prescription  would  attach  to  such  a 
^estion.    Paul  Pont,  vol.  1,  p.  497. 

Says  the  same  author  in  speaking  of  a  state  of  facts  for  the  pur* 
poses  of  inquiry,  like  the  one  before  us:  "  Car  Temancipation  legale 
AcquLse  de  plein  droit  et  par  le  seul  fait  du  mariage  au  mineur  qui  se 
marie,  est  irrevocable;  elle  subsiste  meme  apr^s  la  dissolution  du  mar- 
iage, bien  que  Tepouz  soit  encore  a  ce  moment  en  ^tat  de  minority,  puis- 
que  la  loi  qui  prononce  I'emancipation  par  le  mariage  ne  fait  aucune 
distinction.  Si  done  Temancipation  subsiste,  il  n'y  a  pas  de  tutelle;  et 
fi'il  n*y  a  pas  de  tutelle,  il  ne  saurait  y  avoir  d'hypotheque  legale:  c'est 
ce  que  la  C^ur  supreme  a  reconnu,  dans  Tesp^ce  en  cassant  I'arrSt  qui 
«n  avait  autrement  d^cld^."    P.  497. 

Further,  in  speaking  of  a  gestion  by  the  tutor  for  account  of  the 
ward  after  emancipation  or  majority,  he  adds:  "  Le  pupille  ou  ses  ayants 
droit,  s'ils  ont  laisse  aux  soins  de  Tex-tuteur.  Tadministration  de  leurs 
•affaires,  ont  constitu^  par  \h  une  gestion  nouvelle,  qui  n'est  pas  oomme 
la  tutelle,  Stabile  par  la  loi  ni  dans  des  conditions  de  temps  et  de  dur^e 
Auxquelies  des  conventions  particuli^res  ne  peuvent  rien  ajouter."  P.  501. 

In  fact  to  apply  the  four  years  prescription  which  begins  from  date 
of  majority  to  sums  collected  after  the  termination  of  the  tutorship. 
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would  in  many  cases  compel  the  application  of  a  term  of  prescription 
beginning  its  career  before  the  obligation  had  come  into  existence. 

This  court,  upon  principles  analogous  to  the  foregoing,  said  in  Leve- 
rich  YB.  Adams,  15  A.  310.  in  speaking  of  sums  claimed  to  have  been 
collected  by  one  who  had  been  tutor,  but  who  asserted  for  given  reasons- 
that  the  tutorship  had  ceased  during  the  minority  of  the  ward,  when 
the  collections  were  likewise  made:  "  If  his  office  terminated  he  became 
a  negoiiorum  geator,  and' the  minor  had  his  tacit  mortgage  as  such 
under  C.  C.  3283."  We  do  not  think  however  that  under  the  facts  of 
this  case  the  sums  collected,  and  which  we  hold  not  barred  by  the  pre- 
scription of  four  years,  are  secured  by  either  the  mortgage  created  by 
C.  C.  3315  or  the  tutorship  mortgage  proper— not  by  that  created  by 
C.  C.  3315,  for  one  could  not  assume  a  tutorship  of  a  person  not  subject 
to  tutorship ;  not  by  the  tutorship  mortgage  proper,  for  although,  as 
taught  by  the  greater  number  of  civilians,  it  may  be  that  the  minors'' 
mortgage  secures  sums  collected  after  the  termination  of  the  tutorship 
up  to  the  period  when  the  action  for  account  is  barred,  or  the  tutor  dis- 
charged, yet  even  this  rule,  so  applied,  becomes  inapplicable :  Firsts 
Where  there  is  no  necessary  connection  between  the  after  gestion  and 
the  administration  as  tutor.  Second.  Where  the  duration  of  the  ges- 
tion, the  sums  paid  the  ward,  and  all  the  facts  point  to  a  knowledge 
and  consent  on  the  part  of  the  ward,  thus  creating  an  implied  or  tadt 
mandate.  Paul  Pont.  v.  1,  p.  501;  Marcad^,  v.  5,  p.  521.  Both  of  which 
exceptions  we  find  in  the  record  before  us.  Nor  do  we  think  that  the 
opposing  of  the  account  as  a  tutorship  account  should  conclude  the 
claim  as  a  negoiiorum  geaior.  The  account  was  filed  as  a  tutorship 
account,  and  was  so  in  part.  Even  were  the  opposition  of  Mrs.  Sandoz. 
entirely  disregarded,  her  claims  would  yet  be  on  the  account — the  other 
opponents  being  actors  seeking  to  have  them  stricken  off  on  the  ground 
of  prescription — when  the  evidence  is  in  the  record,  without  objection^ 
showing  the  plea  to  be  untenable  as  to  the  items  not  collected  during 
the  tutorship. 

We  have  not  noticed  many  points  urged  by  counsel,  because  we 
consider  them  practically  passed  on  by  the  views  we  have  expressed. 
Thus  we  cannot  impute  sums  collected  after  emancipation  to  the  amount 
claimed  as  due  before,  because  the  existence  of  such  a  previous  debt 
cannot  be  ascertained  in  consequence  of  the  pleaded  prescription— ^priua 
oportet  €896  qiLam  operari.  So,  also,  we  cannot  consider  the  claimed 
sums  due  for  board  before  the  emancipation,  or  the  complaint  that  they 
exceeded  the  power  to  spend,  vested  in  the  tutor.  The  sums  charged 
as  paid  since  the  emancipation  are  admitted  to  have  been  disbursed. 
There  is  no  proof  as  to  their  incorrectness.  We  think  they  should  be 
allowed. 
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We  think,  in  the  absence  of  proof  of  demand,  the  sums  being  due 
•either  as  negotiorum  gestor  or  under  a  tacit  mandate,  interest  is  only 
due  from  date  of  death.    C.  P.  989;  6  L.  862.    Stating,  then,  the  account 
in  accordance  with  the  foregoing,  we  have — 
Beoeived  for  account  of  Sylvanie  Sandoz,  from  June  9, 1868,  to  March 

13th,  1869 »1,498  75 

•Charges  against  her  from  May  26,  1868,  to  July  2, 1870,  and 

the  sum  of  850  in  addition,  as  admitted  in  brief  of  counsel, 

gives 748  07 

Balance  due $750  68 

Of  this  sum  9168  50,  it  is  agreed,  is  to  bear  no  interest. 
It  is  therefore  ordered  that  the  judgment  below  be  reversed ;  and 
proceeding  to  render  such  Judgment  as  should  have  been  rendered 
below,  it  is  ordered  that  there  be  judgment  recognizing  Mrs.  Sylvanie 
Bomero,  wite  of  Arthur  Sandoz,  as  an  ordinary  creditor  of  the  suc- 
-cession  of  M.  Bomero,  in  the  sum  of  9750  68,  with  five  per  cent  interest 
on  $582  18  from  first  December,  1871,  the  latest  date  fixed  as  the 
period  of  the  death  of  M.  Bomero.  The  costs  of  appeal  to  be  borne  by 
Sylvanie  Bomero,  those  below  to  be  borne  by  the  other  opponents. 


No.  1051. 
Emilb  Babin,  Administrator,  vs.  O.  Delahoussate. 

The  parish  court  has  jurisdiotioa  to  issae  an  order  of  seizure  and  sale,  where  the 
amount  involved  Is  $600.  exclusive  of  interest. 

Where  executory  prooeedinfirs  are  taken  in  the  parish  oourt,  all  oonfliotinflr  claims 
of  privilege  or  mortgeLge  on  the  property  ordered  to  be  sold,  no  matter  how 
larsre  the  claims,  must  be  brouirht  in  the  parish  oourt  for  classification  and  ad- 
justment. 

This  oourt  has  not  jurisdiction  of  an  appeal  from  the  judi?ment  of  a  parish  oourt, 
where  the  amount  involved  is  $600.  exclusive  of  interest 

A  PPEAL  from  the  Parish  Court  of  St.  Martin.    Basaett,  J. 

Felix  Voorhies,  and  L.  J.  Gary  for  plaintiff  and  appellee. 
J,  E,  Mouion  for  defendant  and  appellant. 

On  motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Under  executory  process,  issued  by  the  parish  court  of 
*St.  Martin,  at  the  suit  of  Maraist,  Four  net  &  Co.,  Delahoussaye,  then 
-sheriff,  on  the  first  November,  1873,  sold  the  mortgaged  property  for 
•cash. 
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Emile  Babln,  in  his  capacity  as  administrator  of  the  succession  of 
widow  Babin,  filed  an  opposition,  claiming  the  proceeds  of  the  sale  as 
mortgage  creditor,  with  vendor's  privilege;  and  the  liquidator  of  the 
commercial  firm  of  G.  H.  Mouton  &  Go.  also  claimed,  by  way  of  opposi- 
tion, priority  of  right  as  mortgage  creditors. 

By  judgment  of  11th  August,  1876,  the  parish  court  dismissed  the 
opposition  of  the  liquidator  of  Mouton  &  Go.  as  in  case  of  nonsuit;  and 
ordered  the  sheriff  to  pay  to  Babin  the  entire  proceeds  of  the  sale. 

In  July,  1878,  Babin  took  a  rule  on  Delahoussaye,  who  was  no  lon- 
ger sheriff,  to  compel  him  to  pay  the  proceeds  in  accordance  with  the 
Judgment  of  11th  August,  1876.  This  rule  was  made  absolute.  St. 
Germain,  the  purchaser  of  the  property  at  the  sale,  1st  November,  1873, 
and  the  liquidator  of  Mouton  &  Go.,  who  were  not  parties  to  the  rule, 
alleging  their  respective  interests,  appealed  separately.  Babin  moves 
to  dismiss  for  want  of  jurisdiction;  and  he  alleges  that,  if  the  case  be 
appealable,  the  appeal  should  have  been  taken  to  the  district  court. 

The  mortgage  in  favor  of  Maraist,  Fournet  &  Go.,  under  which  the 
property  was  sold,  was  given  to  secure  four  notes,  amounting  to  f500, 
exclusive  of  interest.  We  assume,  therefore,  that  the  parish  court  had 
jurisdiction  to  order  the  seizure  and  sale.  Gonstitution,  art.  87;  Deck- 
lar's  case,  dO  An.  410. 

The  price  of  the  adjudication  to  St.  Germain  was  $1745 ;  and  the 
amount  claimed  by  the  opponents  respectively,  was  about  $1300,  ex- 
clusive of  interest.  The  law  requires  conflicting  claims  of  privilege  and 
rights  of  mortgage  to  be  adjusted  and  classed  in  the  court  under  the 
process  of  which  the  sale  is  made.  Be  v.  Stots.  sec.  2903;  R.  C.  P.  art. 
126.  Adams  vs.  Daunis,  29  An.  420.  We  assume,  therefore,  that  the 
parish  court  had  jurisdiction  of  the  oppositions,  and  to  enforce  the  pay- 
ment of  the  proceeds  In  the  hands  of  the  sheriff,  in  accordance  with 
its  decree  settling  the  question  of  privilege  and  preference. 

The  jurisdiction  of  this  court.  In  civil  cases,  **  when  the  matter  in 
dispute  shall  exceed  $500,"  is  fixed  by  the  constitution,  art  74,  beyond 
question.  The  appeal  is  direct  to  this  court  In  criminal  cases  falling 
within  Its  jurisdiction ;  and  In  cases  in  which  the  constitutionality  or 
legality  of  any  tax  *  *  *  or  any  fine  *  *  *  imposed  by  a  muni- 
cipal corporation  shall  be  In  contestation.  If  art.  74  stood  alone,  tlie 
appeal  would  be  direct  to  this  court  from  the  tribunal  In  which  the  case 
originated;  but  aris.  85  and  87,  In  plain  terms,  give  appellate  jurisdic- 
tion to  the  district  courts  In  all  ordinary  civil  cases  '*  when  the  amount 
in  contestation  exceeds  $100,  exclusive  of  interest."  Article  88  gives  an 
appeal  directly  to  this  court  "  In  all  probate  matters,  when  the  amount 
in  dispute  should  exceed  $500,  exclusive  of  interest."  With  these  ex- 
ceptions there  Is  no  direct  appeal  from  the  parish  courts  to  this  court. 
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We  had  oocasion  to  oonsider  this  subject  in  Newman  vs.  Cuney,  80 
An.  1201;  and  our  conclusion  was  that  when  the  capital  sum  in  contro- 
versy was  above  8100,  the  appeal  from  the  parish  court  was  to  the  dis- 
trict court;  and  if  the  interest  and  capital  should  exceed  $500,  an  appeal 
would  lie  from  the  district  court  to  this  court. 

We  limit  our  decree  to  the  simple  decision  that  we  have  no  juris- 
diction of  the  appeals  taken  in  this  case;  and  the  rights  of  all  parties 
in  interest  are  reserved,  precisely  in  the  condition  in  which  they  would 
have  been  if  no  appeal  had  been  taken. 

The  motion  to  dismiss  is  maintained;  and  the  appeals  are  dismissed 
at  the  cost  of  appellants. 

Mr.  Justice  DeBlano,  being  recused,  takes  no  part  in  this  decision 


No.  1039. 
SuocESSioN  OP  FRAN9018  Fkrat. 

The  amonnt  of  the  bond  to  be  criven  by  a  testameDtary  executor,  when  demanded 
by  a  creditor  of  the  sucoesBion.  is  fixed  by  law  at  one  fourth  above  the  amount 
of  the  debt  claimed.  Neither  the  clerk,  nor  the  judge  has  any  authority  to  fix 
the  amount. 

If  the  security  demanded  by  the  creditor  is  not  given  by  the  executor  within  thirty 
days  after  service  of  the  order  of  the  court  requiring  it,  the  office  of  executor 
is.  ipso  facto,  vacated,  and  the  judge  is  reauired  to  appoint  a  dative  testamen- 
tary executor.  In  such  a  case  no  suit  for  the  removal  of  the  executor  is  neces- 
sary. 

A  PPEAL  from  the  Parish  Court  of  Vermilion.    Lyons,  J. 

O'Brien  &  WJiite  for  applicant  and  appellee. 

F,  K  King,  and  R.  C,  Smedes  for  opponent  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Lastie  Broussard,  in  his  capacity  as  administrator  of  the 
succession  of  LeBlanc,  claiming  to  be  a  judgment  creditor  of  the  suc- 
cession of  Francois  Feray,  and  that  the  sum  of  ^283  75,  or  thereabouts, 
in  principal,  interest  and  costs,  remained  unpaid,  prayed  that  the  testa- 
mentary executrix,  Mrs.  Virginia  Stokes,  widow  of  Feray,  be  ordered  to 
give  bond  as  the  law  requires  in  such  cases.  The  petition  was  sworn 
to;  and  the  judge  ordered  the  executrix  to  give  bond  and  security  "  as 
prayed  for,  and  as  directed  by  law,  in  such  cases,  within  thirty  days 
from  the  date  of  service,"  etc. 

Lastie  Broussard  was  clerk  of  the  court;  and  he  issued  the  notice 
commanding  the  executrix  to  give  *'  the  bond  and  security  required  by 
aw  within  thirty  days,    *    *    *    in  the  sum  of  8363  68,  to  secure  the 
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olaim  of  the  petitioner,  Lastie  Broussard,  administrator,  *  ♦  * 
which  amounts  to  about  $283  75."  This  notice,  with  copy  of  the  peti- 
tion, affidavit  and  order  of  the  judge,  was  served  on  the  executrix  in 
person.  More  than  thirty  days  after  the  date  of  this  service  Leon 
Feray  presented  a  petition  to  the  judge,  alleging  the  failure  of  the 
executrix  to  give  the  security  as  required,  and  praying  to  be  appointed 
dative  testamentary  executor.  The  executrix  opposed  this  application 
on  the  ground  that  she  had  not  been  removed,  and  that  she  could  be 
removed  only  by  a  direct  proceeding  for  that  purpose,  or  by  an  appeal 
from  and  reversal  of  the  judgment  admitting  the  will  to  probate.  The 
judge  dismissed  her  opposition;  and  she  appealed. 

The  derk  had  no  authority  to  fix  the  amount  of  the  bond  to  be 
given  by  the  executrix.  It  was  the  business  of  the  judge  to  make  the 
order  requiring  security  to  be  given;  and  it  was  the  duty  of  the  clerk  to 
issue  a  copy  to  be  served.  The  amount  mentioned  in  the  notice  was 
not  in  excess  of  the  requirement  of  the  law;  but  the  duties  of  clerks  of 
courts  are  purely  ministerial,  and  they  cannot  supply  actual  or  supposed 
omissions  in  judicial  orders.  The  clerk  should  have  been  specially  care- 
ful to  confine  himself  to  his  official  duty  in  this  case,  because  he  was 
the  petitioning  creditor. 

The  law  fixes  the  amount  of  the  security  to  be  given  in  such  cases 
at  one  fourth  above  the  amount  of  the  debt  claimed;  and  the  judge  had 
no  more  authority  to  fix  the  amount  than  he  would  have  had  to  fix  the 
amount  of  a  bond  for  a  suspensive  appeal  from  a  money  judgment. 

The  right  of  the  creditor  to  demand  security  in  such  cases  is  abso- 
lute; and  the  law  makes  it  the  imperative  duty  of  the  judge  to  order  the 
security  to  be  given  within  thirty  days  after  service  of  the  order.  The 
only  notice  required  is  the  service  of  a  copy  of  the' order  of  the  judge; 
and  the  failure  of  the  testamentary  executor  to  comply  with  it  works, 
ipsofactOt  his  immediate  removal,  and  requires  the  judge  to  appoint  a 
dative  executor.    R.  C.  C,  art.  1677. 

It  was  the  duty  of  the  executrix,  within  thirty  days  after  service,  to 
have  given  or  offered  to  give  bond  and  security  for  an  amount  exceed- 
ing by  one  fourth  the  amount  due  on  the  judgment  against  her  testator. 
The  petition  of  Broussard  states  the  amount  with  sufficient  certainty; 
and  it  gives  the  number  of  the  case,  on  the  docket  of  the  parish  oouit, 
in  which  the  judgment  was  rendered,  so  that  the  precise  amount  could 
have  been  ascertained  without  inconvenience  or  delay;  and  the  fixing  of 
the  amount  of  the  bond  would  have  been  a  matter  of  the  simplest  cal- 
culation. The  failure  of  the  executrix  to  give  the  security  left  no  dis- 
cretion to  the  judge.  Her  removal,  the  vacation  of  her  office,  took 
effect  immediately,  by  mere  operation  of  law;  and  the  parish  judge  was 
compelled  to  appoint  a  dative  executor.   He  had  no  power,  and  we  have 
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none,  to  relieve  appellant  of  the  consequences  of  her  neglect  to  obserre 
the  requirement  of  the  law;  and  her  opposition  was  properly  dismissed. 

The  Code  of  Practice,  articles  1017,  1018,  requires  suits  for  the 
removal  of  tutors,  curators,  executors,  and  other  administrators  of  suc- 
cessions, to  be  commenced  by  petition  and  citation,  and  to  be  conducted 
in  the  usual  form.  These  articles  control,  and  are  to  be  observed  where- 
ever  it  is  necessary  to  bring  suit  for  the  removal  of  any  one  of  the  ad- 
ministrators mentioned.  But  in  this  case  there  was  no  proceeding  to 
remove  the  executrix,  nor  was  any  necessary.  The  creditor  availed 
himself  of  the  legal  right  to  demand  security  for  his  debt.  The  execu- 
trix failed  to  give  the  security  as  required  by  law  and  by  the  order  of 
court;  and  her  removal  was  the  immediate  legal  consequence,  by  the 
terms  of  the  B.  C.  C,  art.  1677. 

The  Judgment  appealed  from  is  affirmed  with  costs. 


No.  989. 
Joseph  Dejean  vs.  Clement  Hebert  et  als. 

The  Yendor  has.  for  the  security  of  the  unpaid  portion  of  the  purchase  price,  a 
privileire  on  the  thlnfir  sold.  That  privilefire  exists  by  mere  operation  of  law. 
and  need  not  be  reserved  by  any  stipulation  In  the  act  of  sale. 

An  act  of  mortiraflre  In  which  the  debtor  acknowledges  the  debt  secured  by  the  mort- 
gaee,  imports  a  confession  of  judgment,  and  under  such  an  act  executory  pro- 
ceedings may  be  Instituted. 

The  plaintiff  and  his  surety  In  an  Injunction  suit,  restraining  the  execution  of  an 
order  of  seizure  and  sale,  can  not  be  held  liable  in  damages,  except  by  an  action 
en  the  bond. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
Hudspeth,  J. 

John  K  Ogden  for  plaintiff  and  appellant. 

F,  Perrodin  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlakc,  J.  On  the  12th  of  May,  1872,  Clement  Hebert  sold  to 
Joseph  Dejean  a  plantation,  situated  in  the  parish  of  St.  Landry,  for  the 
price  of  $1700,  payable  as  hereafter  mentioned,  to  wit:  $500  on  the  day 
of  the  sale,  $500  on  the  1st  of  January  1874,  and  the  balance  on  the  Ist 
of  January  1875.  For  the  credit  portion  of  the  price,  Dejean  furnished 
two  notes,  which  were  not  paid  at  their  maturity. 

On  the  24th  of  November  1876,  Clement  Hebert  applied  for  and  ob- 
tained an  order  of  seizure  and  sale,  commanding  the  sheriff  to  seize  and 
sell  the  plantation  conveyed  by  Hebert  to  Dejean,  to  satisfy  the  balance 
due  by  the  latter  to  the  former.  At  the  foot  of  the  petition  praying  for 
the  seizure  and  sale  there  is  the  order  granting  the  creditor's  applica- 
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tioQ,  and— under  it— the  following  declaration  signed  by  Dejean:  "  I 
accept  service  of  the  preliminary  notices  required  by  law,  and  waive  all 
legal  delays,  provided  the  property  be  not  sold  before  the  Ist  of  January 
1877." 

In  accordance  with  the  order  of  the  court,  and  at  the  date  fixed  by 
the  agreement,  the  sheriff  was  proceeding  to  execute  the  writ  of  seizure 
and  sale,  when  he  and  the  creditor  were  enjoined  and  prohibited  from 
selling  the  property  seized,  on  the  grounds : 

1.  That  it  does  not  appear  that  Dejean  gave  a  privilege  or  mort- 
gage to  secure  the  payment  of  the  notes  sued  upon, 

2.  That,  as  no  such  declaration  is  to  be  found  in  the  act  of  sale, 
that  act  does  not  import  a  confession  of  judgment. 

The  district  court  dissolved  the  debtor's  injunction,  rejected  the 
creditor's  claim  for  damages,  and  reserved  the  latter's  right  of  action 
on  the  injunction  bond.    The  debtor  has  appealed. 

The  decision  of  the  lower  court  conforms  to  the  facts  and  the  law. 

The  creditor  may  renounce  to  bis  mortgage  and  privilege,  as  ven- 
dor; but  the  vendee  who  takes  the  property,  without  paying  the  price, 
cannot,  by  any  special  acknowledgment  of  a  privilege  conferred  by 
law,  add  to  his  vendor's  right:  that  right,  that  high  privUege,  needs  no 
acknowledgment  of  the  debtor,  no  declaration  of  the  notary,  to  exist, 
to  follow,  to  remain  attached  to  the  property,  until  satisfaction  of  the 
price  and  every  fraction  of  the  price. 

Rev.  C.  C.  3249. 

"  Ce  que  la  loi  protege  essentiellement,  oe  qu'elle  met  sous  la  sauve- 
garde  du  privilege,  c'est  la  transmission  de  la  propri^t^;  oe  qu'elle  veut 
assurer,  c'est  I'^xecution  dans  toutes  ses  parties,  dans  toutes  ses  conse- 
quences, du  contrat  par  lequel  le  propri^taire  abandonne  sa  chose  et  la. 
livre  sous  la  condition  de  recevoir  en  retour  les  sommes  ou  les  valeurs 
qui  sont  le  prix  en  vue  duquel  il  e'est  dessaisl.  Done  la  faveur  du  privi- 
lege s'attachera  aux  conventions  de  I'espece  d^s  que  la  transaction  aura 
le  caractere  et  les  effets  de  la  vente,  bien  que  I'acte  qui  la  constate  n'en 
porte  pas  la  qualification." 

Paul  Pont  on  the  2103d  art.  of  the  N.  C. 

That,  though  it  was  not  specially  reserved,  Hebert  has  a  privileget 
is  not  only  not  denied,  but  admitted.  It  is  urged,  however,  that — in 
form — the  act  on  which  he  relies  does  not  import  a  confession  of  judg- 
ment. That  distinction  is  not  in  the  law;  a  privilege  asserted  by  the 
Code  is  not  inferior  to  a  privilege  asserted  by  the  notary's  pen. 

The  act  from  Hebert  to  Dejean  was  passed  before  a  notary,  and  in 
the  presence  of  two  witnesses.  In  that  act  Dejean  acknowledged  the 
identical  debt  for  which  he  is  sued.  That  act,  and  the  notes  identified 
with  it  by  the  notary's  paragraph,  evidence  a  contract  secured  by  a 


OPELOUSAS,  JULY,  1879.  781 

Dojean  vs.  Hebert  et  al. 

— 

privilege.  That  act  imports  a  confeesion  of  judgment,  and  under  its* 
terms  and  the  law,  the  creditor  was  entitled  to  executory  process. 

C.  P.  782,  733,  734. 

The  order  of  seizure  and  sale  is  so  far  a  judgment  that  it  can  be- 
appealed  from  ;  but  it  is  not  a  Judgment  in  the  true  legal  sense  of  the 
term ;  it  does  not  possess  all  its  features.  It  is  granted  without  citation,, 
decides  no  issue,  adjudicates  no  right  in  addition  to  those  mentioned  in 
the  act,  and  the  party  enjoining  such  an  order  can — with  his  surety — b& 
held  liable  but  by  an  action  on  the  bond. 

Itis,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  affirmed  with  costs. 


Dissenting  Opinion. 

Manning,  C.  J.  The  executory  process  of  our  law  is  an  extraordi- 
nary and  anomalous  remedy.  It  disregards  and  contemns  the  ordinary 
legal  forms  of  procedure  by  which  a  forced  alienation  of  property  may 
be  made,  and  accomplishes  its  purpose  with  a  swiftness  more  in  accord- 
ance with  military  usage  than  with  civil  routine.  The  celerity  of  its 
motion  is  equalled  only  by  the  indifference  with  which  it  overrides  the 
legal  requirements  of  every  other  species  of  procedure.  Without  cita- 
tion or  notice,  without  trial  or  judgment,  the  creditor  holding  a  peculiar 
kind  of  authentic  Act  presents  that  Act  with  the  evidences  of  his  claim 
to  the  judge  out  of  court,  and  then  and  there  obtains  a  peremptory^ 
and  unqualified  mandate  to  seize  the  debtor's  property  described  in  the 
Act,  and  not  until  then  is  he  required  to  inform  any  one  but  the  judge 
of  his  intentions  or  purposes.  A  brief  delay  is  given  to  the  debtor  to 
pay,  and  failing  that,  the  advertisement  incontinently  follows. 

The  employment  of  such  process  should  not  be  permitted  beyond 
the  limit  prescribed  by  law  for  its  exercise.  It  should  not  be  applied 
to  any  cases  except  those  plainly  and  unmistakably  within  the  purview 
of  the  legislation  which  created  it.  It  can  be  resorted  to  when  the 
creditor's  right  arises  from  an  act  importing  a  confession  of  judgment,. 
and  which  contains  a  privilege  or  mortgage  in  his  favor.  Code  Practice> 
art.  732 — 3.  And  an  act  is  said  to  import  a  confession  of  judgment  in 
matters  of  privilege  and  mortgage,  when  it  is  passed  before  a  notary 
public  in  the  presence  of  two  witnesses,  and  the  debtor  has  acknowl- 
edged or  declared  the  debt  for  which  he  gives  the  privilege  or  mortgage- 

The  Act  upon  which- the  process  issued  in  this  case  is  notarial,  and 
that  is  the  only  respect  in  which  it  complies  with  the  requirements  of 
the  Code.  There  is  no  mortgage  recited,  no  privilege  retained,  no  dec- 
laration or  acknowledgment  of  a  debt  made,  but  simply,  barely,  and 
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solely  the  words  neoeesary  to  inform  the  reader  that  a  sale  has  been 
then  and  there  made. 

I  am  not  obliylous  of  the  legal  principle  that  the  privilege  of  the 
vendor  exists  by  operation  of  law,  and  independent  of  the  contention  of 
the  parties,  or  rather  that  it  springs  out  of  that  convention  by  a  sort  of 
spontaneous  birth,  the  result  of  the  contact  of  these  two  consenting 
minds.  And  therefore  if  the  vendor,  suing  upon  the  notes  of  his  vendee, 
should  demand  the  recognition  of  his  privilege,  it  would  be  accorded 
him,  although  no  stipulation  to  that  effect  were  found  in  the  Act  of  sale. 
It  would  be  vain  for  the  vendee,  pursued  via  ordinaria,  to  deny  the 
existence  of  the  priviloge  because  it  had  not  been  formally  recited  in 
the  Act  of  sale,  since  the  law  created  the  privilege,  and  attached  it  to 
the  vendor  as  a  right  for  him  to  enforce  in  security  of  the  notes  given 
for  the  purchase  price. 

But  does  the* law  create  the  privilege,  and  also  attach  it  so  firmly 
to  the  vendor  that  he  cannot  shake  it  oiT— that  he  cannot  expressly 
renounce  or  tacitly  waive  it?  And  when  in  order  to  entitle  him  to  a 
process,  which  leaps  by  one  bound  over  all  the  stages  of  a  suit,  he  must 
have  an  Act  which  contains  a  privilege  or  mortgage,  and  there  must  be 
within  it  a  declaration  or  acknowledgment  of  the  debt,  can  he  obtain 
such  process  when  the  Act  itself  does  not  contain  either  privilege  or 
mortgage,  or  declaration  or  acknowledgment  of  the  debt  ? 

It  is  the  law  that  holds  in  its  bosom— m  gi^emio  legis — the  privilege 
which  secures  the  price  of  sale.  The  Act  does  not  contain  it  It  is 
wholly  outside  of  the  Act.  The  single  line  that  the  vendor  hereby 
retains  the  privilege  accorded  him  by  law  would  have  made  the  act  con- 
tain it.  The  law  of  registry  has  assumed  new  aspects  from  modern 
legislation.  How  is  one  to  know  that  a  hidden  privilege  lurks  beneath 
verbiage  which  does  not  advise  one  of  its  existence?  The  special 
feature  of  our  recent  legislation  relative  to  registry  is  the  care  taken  to 
provide  for  recording  all  liens  so  that  an  inspection  of  the  recorder's 
books  may  shew  all  incumbrances.  Must  you  not  only  read  what  privi- 
leges are  created  or  retained,  but  also  by  another  mental  process  evolve 
a  privilege  out  of  recitals  which  do  not  express  it  ?  In  this  particular 
Instance  the  waiver  of  the  privilege,  inferrible  from  the  absence  of  any 
recital,  is  made  probable  by  the  fact  that  the  Act  was  recorded  only  in 
the  conveyance  book. 

The  Act  is  markedly  free  from  either  declaration  or  acknowledg- 
ment of  the  debt,  save  the  statement  that  the  purchase  is  made  and  the 
notes  given.  After  opening  in  the  usual  form,  it  recites  the  appearance 
of  the  vendor,  who  declared  that  for  the  consideration  hereinafter  men. 
tioned,  he  does  by  these  presents  grant,  bargain,  sell,  convey,  transfer, 
assign  and  setover,  with  full  guarantee  against  all  troubles,  debts,  mort- 
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gages,  claims,  evictioDS,  donations,  alienations,  or  other  encumbrances 
whatever,  and  with  subrogation  to  all  his  rights  and  actions  of  warranty 
against  all  previous  owners  and  with  full  guarantee  of  title  unto  Joseph 
Dejean,  a  resident  of  the  parish  of  St.  I^andry,  here  present  and  accept- 
ing for  himself  his  heirs  and  assigns,  the  following  property: 

Here  follows  the  description  of  the  property,  and  then  proceeds; — 
Tlds  sale  is  made  and  accepted  for  the  price  and  sum  of  seventeen  hun- 
dred dollars,  payable  as  follows:  The  sum  of  five  hundred  dollars  paid 
cash  on  this  day;  receipt  of  which  is  hereby  acknowledged.  The  sum 
of  five  hundred  dollars,  payable  on  the  1st  day  of  January,  1874,  and 
the  balance  seven  hundred  dollars  payable  on  the  1st  day  of  January, 
187^,  for  which  sum  said  purchaser  has  furnished  his  promissory  notes» 
in  conformity  to  the  above  stipulations,  bearing  eight  per  cent  per 
annum  interest,  after  respective  maturity  until  final  payment  of  capital 
and  interests,  said  notes  being  marked  by  the  notary  "  Ne  Varietur  ** 
for  identification  with  this  act.  Purchaser  freeing  the  undersigned 
notary  from  the  production  of  the  certificate  of  mortgage  required  by 
article  3328  of  the  Louisiana  Civil  Code.  Thus  done  and  passed  in  my 
office  in  the  town  of  Opelousas  in  presence  of,  &o.  &c. 

The  recital  here  is  that  the  vendee  has  made  the  debt,  not  acknowl- 
edpred  it— has  furnished  two  notes,  not  specifically  declared  its  existence. 
But  what  need  for  an  acknowledgment  of  a  debt  from  one  who  has  just 
declared  that  he  has  made  it  ?  None,  so  far  as  the  validity  and  binding 
force  of  the  debt  is  concerned.  But  when  the  law  requires  it  in  order  to 
entitle  one  to  a  peculiar  and  exceptional  remedy  for  its  enforcement,  the 
answer  properly  is,  ita  lex  acripta  eat 

My  opinion  is  that  executory  process  cannot  legally  issue  upon  a 
notarial  act  containing  no  more  than  is  recited  in  that  above  quoted, 
and  that  the  injunction  of  plaintiff  should  be  sustained  and  perpetuated, 
reserving  to  defeildant  the  right  to  pursue  his  debtor  via  ordinaria  for 
a  judgment  upon  his  notes  i^nd  a  recognition  of  the  privilege  which  the 
law  has  given  him  for  the  security  of  their  payment. 


Mabb,  J.    I  concur  in  the  foregoing  opinion  of  the  Chief  Justice. 
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?i  ,^|  No.  1038. 

<7  1468| 

^J  ,^l  Hall  &  Lisle  vb.  Mbs.  Mabt  P.  Wyche. 

"31  734 

114   770      ^^^  authorization  of  a  jndiire  to  a  married  woman  to  borrow  money,  and  execute  a 

mortffaffe  to  secure  the  payment  thereof,  does  not  bar  the  wife  from  provinir  by 
oral  evidence  that  no  money  was  actually  borrowed  by  her.  and  that  her  mort- 
Kaffe  was  really  siven  to  secure  an  antecedent  debt  of  the  husband. 
Where  there  is  no  proof  to  the  contrary,  the  plantation  of  the  wife  is  presumed  to 
be  cultivated  and  administered  by  the  husband,  for  the  benefit  of  the  com- 
munity ;  and  where  mules  are  bought  by  the  community  and  put  on  the  planta- 
tion, they  do  not  become  immovables  by  destination,  or  necessarily  a  debt  of 
the  wife. 

APPEAL  from  the  Third  Judicial  District  Court,  parisli  of  Iberia. 
Fontelieu,  J. 

Jos.  A.  Breaux  for  plaintifllB  and  appellants. 

R.  8.  Perry. for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  plain tiffe  seek  to  enforce  the  payment  of  the  bal- 
ance remaining  due  on  two  certain  notes  drawn  by  the  defendant  with 
the  authority  of  her  husband,  and  secured,  or  purporting  to  be  secured, 
by  mortgage  on  certain  property  in  the  parish  of  Iberia.  The  defend- 
ant resists  on  the  following  grounds: 

That  the  amount  sued  for  is  not  due  by  her,  the  notes  evidendng 
the  same  representing  the  debt  of  her  husband  for  which  she  was 
incompetent  to  bind  herself  or  her  property ;  that  the  act  of  mortgage 
<;oyered  three  notes,  amounting  to  $1124  81,  of  which  sum  0750  repre- 
aented  the  purchase  price  of  five  mules  sold  her  by  the  plaintiffs  for  her 
separate  use,  and  the  remainder,  $875,  evidenced  a  debt  due  plaintiffs  for 
mules  previously  sold  her  husband;  that  the  plaintifib  were  aware  that 
the  debt  was  due  by  her  husband  when  the  mortgage  was  consented  to 
and  the  notes  given;  that  she  had  paid  on  account  of  the  notes  the  sum 
in  principal  of  $877  33,  which  along  with  the  interest  constituted  a  pay- 
ment made  by  her  in  error  in  excess  of  the  amount  due  of  $80  57,  for 
which  she  prayed  judgment  in  reconvention.  She  charged  the  nullity 
of  the  authorization  of  the  judge,  granted  under  C.  C.  126, 127,.  because 
it  did  not  specify  the  amount  which  she  was  authorized  to  borrow,  and 
because  the  certificate  did  not  and  could  not  have  authorized  her  to 
bind  herself  for  her  husband's  debts,  antecedently  contracted  to  the 
knowledge  of  the  person  dealing  with  her  on  the  faith  of  the  power 
which  it  purported  to  convey. 

The  judgment  below  rejected  the  plaintiffs'  demand,  as  also  the 
reconventional  demand.    The  plaintiffs  appeal. 

The  facts  shown  by  the  documentary  evidence  are  as  follows :  On 
the  third  of  March,  1873,  the  defendant,  after  examination  as  required 
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by  law,  was  authorized  to  contract  a  debt  to  the  extent  of  $3000,  and  to 
secure  the  payment  ot  the  same,  or  any  part  thereof,  by  the  mortgage 
of  her  sepaFate  property;  that  on  the  third  of  March,  1873,  by  act  before 
Joseph  A.  Breaux,  notary,  she  acknowledged  herself  indebted  to  the 
plaintiff  in  the  sum  of  S1624,  evidenced  by  her  three  promissory  notes 
of  date  the.  third  March,  1873,  payable  respectively  on  the  fifteenth  days 
of  January,  1874, 1875  and  1876— the  act  reciting  that  the  authority  "to 
mortgage  said  property  is  hereto  annexed;"  the  certificate  to  which  we 
liave  already  referred  being  annexed  to  the  act.  The  payments  alleged 
by  the  defendant  are  unquestioned,  and  the  issues  as  presented  by  brief 
of  counsel  involve  the  liability  of  the  defendant  for  the  amount  which 
she  charges  was  a  debt  of  her  husband. 

On  the  trial  the  plaintiff  objected  to  the  introduction  of  oral  testi- 
mony, that  of  defendant,  to  substantiate  the  answer:  1st.  Because  the 
defendant  had  obtained  previous  to  executing  the  act  of  mortgage 
referted  to  in  plain tiflis'  petition  the  authorization  to  execute  the  same. 
The  said  authorization  makes  full  proof  against  her  that  the  contract 
inured  to  her  benefit.  2d.  Because  she  cannot  question  now,  by  alleging 
error,  which  is  not  substantiated,  the  correctness  of  the  authorization. 

These  objections  were  overruled,  and  we  think  properly  so.  Grant, 
for  the  sake  of  examination,  that  the  certificate  of  a  judge,  given 
under  C.  C.  126, 127,  has  the  force  and  effect  of  the  thing  adjudged  as 
against  the  married  woman  acting  under  it,  thereby  irrevocably  closing 
the  door  to  all  inquiry  as  to  the  use  of  money  borrowed,  the  objection 
would  be  none  the  less  untenable  because  the  defense  was  not  an 
attempt  to  show  that  money  borrowed  under  the  authority  was  applied 
to  the  husband's  debts,  but  a  charge  that  nothing  was  ever  borrowed 
under  the  authority;  that  the  plaintiff,  an  antecedent  creditor  of  the 
husband,  had  not  only  in  fraudem  legis,  but  in  violation  of  the  terms  of 
the  authority  obtained  under  its  apparent  sanction— the  promise  of  the 
wife  to  pay  the  husband's  existing  debt.  O'Keefe  vs.  Handy,  not  yet 
reported. 

The  proof  establishes  the  defense.  It  consists  of  the  testimony  of 
the  defendant,  who  swears  point  blank  to  the  facts  of  the  answer.  It 
is  urged  that,  inasmuch  as  she  testifies  that  the  mules  sold  her,  and  those 
previously  bought  by  her  husband,  were  by  him  placed  on  a  planta- 
tion which  she  admits  belonged  to  her  at  the  date  of  the  mortgage^  there- 
fore  she  is  bound  for  their  price,  as  placing  them  on  her  property  made 
them  part  thereof  as  immovables  by  destination,  hence  a  purchase  for 
her  account.  Ther0  is  no  evidence  showing  the  ownership  of  the  prop- 
erty at  the  date  of  the  purchase  of  the  mules,  or  at  the  time  they  were 
placed  thereon.  Granting  that  the  plantation  was  at  that  date  the 
property  of  the  wife,  there  is  no  proof  that  the  wife  administered  it. 
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In  the  absence  of  proof,  the  husband  is  presumed  to  administer.  G.  C. 
2386.  Davis  vs.  Robertson.  14  An.  281.  Being  under  the  adminiatra- 
tion  of  the  husband,  the  fruits  fell  into  the  community.  C.  G.  2386.  The 
purchase  and  use  by  the  community,  of  mules  to  cultivate  its  own  crop,, 
did  not  ex  necessitate  create  an  obligation  of  the  wife,  nor  did  the 
placing  of  the  mules  on  the  wife's  separate  property,  which  was  being 
cultivated  by  and  for  the  benefit  of  the  community,  make  them  immo- 
vables by  destination.  The  community  was  a  mere  usufructuary,  not 
the  owner  of  the  plantation.  C.  0.  468.  For  this  reason  the  cases  of 
Pinny  vs.  Bloom,  of  Twichel  vs.  Avary,  of  Dickerman  vs.  Reagan,  and 
other  authorities  cited,  and  relied  on  by  counsel,  are  inapplicable.  Of 
course  were  the  facts  of  this  case'  like  those  of  Davis  vs.  Williams,  2^ 
An.  298,  the  pinciplee  therein  taught  would  be  applicable,  but  they  are 
not  There  the  wife  was  shown  to  have  administered,  but  here  such  is 
not  the  case.  Even  were  the  statement  of  the  appellants'  counsel,  "that 
the  mules  are  on  her  plantation,"  borne  out  by  the  record,  the  case 
might  fall  within  the  grasp  of  Jordan  &  Go.  vs.  Anderson,  29  An.  751. 
Such,  however,  is  not  the  fact.  The  only  evidence  on  the  subject  is  that 
of  the  defendant,  who  testifies  that  the  mules  purchased  by  the  husband 
were  dead  when  the  notes  were  furnished,  with  the  exception  of  one  or 
two;  and  there  is  no  proof  of  the  value  or  price  of  those  so  mentioned. 
The  judgment  below  we  consider  as  only  one  of  nonsuit.  We  there- 
fore see  no  reason  to  remand  the  cause.  The  judgment  is  affirmed  with 
costs. 
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It  is  not  necessary  to  pursue  a  defaulting  tax  collector  and  his  sureties  for  money 
collected  and  not  accounted  for  by  him,  in  the  form  of  an  ordinary  action.  They 
may  be  proceeded  asrainst  summarily,  by  rule,  whether  the  collector  was  ap- 
pointed before  or  after  April  20, 1877. 

After  a  tax  collector  has  acted  under  the  ordinances  of  a  police  jury,  and  colleeted 
the  taxes  laid  by  them,  he  nor  his  sureties  can  contest  the  legality  of  those  ordi> 
nances. 

Where  the  delay  in  prooeedlnir  afiralnst  a  defaultinfir  tax  collector  has  not  pre- 
judiced his  sureties*  right  of  subrogation,  they  can  not  complain  of  the  delay. 

Where  each  of  the  sureties  of  a  tax  collector  has  obligated  himself  for  a  specillo 
sum,  each  can  be  held  only  for  that  sum,  and  all  of  them  can  be  held  for  no 
more  than  the  full  amount  due  by  the  collector  to  the  State. 

A  tax  collector  is  prima  facie  liable  for  the  whole  amount  of  his  assessment  roll, 
and  if  he  fails  to  pay  in  that  amount  at  the  proper  time,  the  whole  burden  of 
proof  is  on  him  to  show  discharge,  payment,  or  whatever  other  defenoe  he  mar 
have,  in  extinguishment  of  his  liability. 
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A  defaaltinir  tax  collector  can  not  offer  in  evidence  delinquent  rolls  of  former 
years,  not  verified  by  the  oath  of  the  collector,  and  which  are,  moreover, 
fraadulent. 

Where  the  refusal  of  the  judffe  to  pass  on  an  exception  before  iroinff  to  trial,  has 
not  injured  the  defendant,  as  where  the  exception  was  overruled,  the  defendant 
can  not  complain. 

The  judice  may  conclude  In  open  court  a  trial  besrun  in  chambers. 

The  tax  collector  of  a  parish  has  no  rifirht  to  pay.  out  of  taxes  collected  by  him.  a 
judgment  afirainst  the  parish. 

A  defaultinff  tax  collector  is  entitled  to  recover  nothlnfir  for  his  services,  and  hence 
can  not  prove  the  value  of  those  services. 

A  tax  collector  is  not  entitled  to  a  credit  for  election  vouchers,  or  witness  certifi- 
cates, when  it  does  not  appear  that  they  had  not  been  received  by  him  in  pay- 
ment of  taxes. 

APPEAL  from  the  Sixteenth  Jadloial  District  Court,  parish  of  Ver- 
milioD.    Mouton,  J. 

W.  A,  White,  parish  attorney,  and  F.  B.  King  for  plaintlffis  and  ap- 
pellees. 

W.  W,  Edwards,  Mouton  &  DeBaillou,  B.  R  C.  Bryan,  and  Posey  dt 
Posey  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

MANNiNa,  C.  J.  The  plaintiff  Instituted  this  suit  against  John  A. 
Brookshier,  and  the  sureties  on  his  bonds  as  tax  collector  of  Vemiilion 
parish,  to  recover  $30,969.87  and  two  per  centum  a  month  interest, 
alleged  to  have  been  collected  by  him  during  1875  and  1876  and  not 
accounted  for.  The  proceeding  is  by  rule,  and  the  defendants  excepted; 

1.  That  being  a  demand  for  a  balance  of  account,  the  proceeding 
should  be  an  ordinary  action  to  establish  and  determine  that  balance, 
after  citation  and  ten  days  notice. 

The  law  expressly  provides  a  summary  proceeding  against  default- 
ing tax  collectors,  and  always  has  provided  it.  In  the  early  years  of 
the  State,  the  State  Treasurer  issued  an  execution  upon  the  account  as 
stated  in  his  own  books.  Sec.  70  of  the  Act  of  April  20,  1877,  is  a  re- 
print of  sec.  8308  Bev.  Stats.  1870,  which  is  a  reprint  of  sec.  71  of  the 
oonsolidated  revenue  laws  of  1855,  Bev.  Stats.  1856,  p.  475,  and  that  is 
but  a  reproduction  of  an  anterior  law.  Our  reports  abound  in  cases, 
every  one  of  which  was  by  rule  or  motion  under  a  law  having  the 
identical  provision  of  that  under  which  this  rule  is  taken.  A  writ  of 
distress  even  was  once  permitted.    State  v.  Winfree,  14  Annual,  643. 

2.  This  summary  proceeding  can  be  applied  only  to  tax  collectors 
appointed  under  the  Act  of  1877,  and  not  to  former  collectors  who  have 
gone  out  of  office. 

The  same  remedy,  enacted  in  totidem  verbis,  existed  at  and  long 
before  this  tax  collector's  time. 

And  so  of  the  rest  of  the  numerous  exceptions.    The  answer  to  all 
47  31 
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of  them  is  that  from  the  beginniog  our  laws  have  contrived  summary 
proceedings  upon  tax  collectors'  bonds,  the  object  of  all  of  them  b^ng 
to  enable  the  State  or  parish  to  proceed  at  once  against  the  officer  and 
his  securities,  and  to  prevent  the  interposition  of  the  delays  that  are 
Incident  to  ordinary  actions.  Some  of  these  exceptions  are  frivolous. 
For  example,  the  8th  is  that  all  proceedings  on  these  bonds  must  be 
brought  in  the  name  of  the  obligees,  and  not  in  the  name  of  the  police 
Jury,  by  which  is  meant,  that  the  bonds  having  been  given  to  a  former 
president  of  the  police  jury,  a  succeeding  president  of  that  body  can- 
not bring  suit  upon  them. 

On  the  merits  the  defences  are  as  numerous,  and  as  unsubstantial 
as  the  exceptions. 

The  sureties  allege  that  the  parish  taxes  which  were  levied  exceeded 
the  maximum  that  could  be  legally  collected.  They  were  levied  by 
ordinances  of  the  police  jury,  and  they  were  collected  by  their  principal, 
and  they  cannot  contest  the  legality  of  those  ordinances  after  he  has 
acted  under  them  and  collected  the  taxes  laid  by  them.  McGuire  v. 
Bry,  8  Rob.  196. 

The  sureties  claim  a  release  because  of  an  alleged  delay  of  the 
police  jury  in  enforcing  a  settlement  by  Brookshier.  Their  complaint 
is  that  the  plaintilT  was  so  dilatory  in  commencing  proceedings  as  to 
imperil  their  safety,  but  when  proceedings  were  commenced  the  com- 
plaint is  that  it  was  going  too  fast,  and  should  be  delayed  by  being  sub- 
jected to  the  stages  of  an  ordinary  suit.  It  is  not  shewn,  nor  even  pre- 
tended, that  whatever  delay  there  was  in  instituting  proceedings  either 
Impaired  or  destroyed  their  right  of  subrogation,  or  any  other  right 
The  right  of  subrogation  is  indeed  the  only  one  that  could  be  impaired 
by  delay,  and  it  was  not  affected  in  any  manner  by  tardiness  in  insti- 
tuting this  proceeding.  The  surety  is  discharged  when  he  loses  his 
right  of  subrogation.  The  mere  delay  to  sue  does  not  of  itself  produce 
that  effect.    Barnes  v.  Crandell,,  XI  Annual,  119. 

The  sureties  claim  the  benefit  of  division.  Their  obligation  is  sev- 
eral up  to  the  full  amount  for  which  each  has  signed.  When  sureties 
to  a  defaulting  tax  collector's  bond  have  obligated  themselves,  each  for 
a  specific  sum,  the  State  is  entitled  to  judgment  against  each  one  for 
the  full  sum  for  which  he  is  bound,  but  no  more  can  be  collected  from 
them  all  than  the  full  sum  due  the  State  by  the  defaulting  collector. 
Copley  V.  Dinkgrave,  7  Annual,  596. 

The  counsel  for  the  plaintiff  correctly  observes  that  the  process  of 
computing  the  debits  and  credits  on  a  tax  collector's  account  is  very 
simple.  He  is  charged  with  the  sum  total  of  the  rolls  and  of  the  licen- 
ses, and  it  is  for  him  to  offset  these  by  legal  vouchers  for  legal  pay- 
ments, and  by  a  delinquent  list  made  in  due  form.    The  tax  collector  is 
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presumed  to  have  ooUeoted  all  that  is  on  his  roll  and  his  number  of 
licenses,  and  if  he  does  not  settle  by  a  given  day,  he  is  a  defaulter  ipso 
Jacio.  Every  thing  is  presumed  against  him.  He  is  prima  facie  liable 
for  the  whole  amount  of  the  assessment  roll,  and  the  onus  of  proof  is 
«ipon  him  to  shew  discharge,  payment,  etc.  Scarborough  vs.  Stevens* 
3  Bob.  U7.    Vermilion  Parish  v.  Comeau,  10  Annual,  696. 

For  the  purpose  of  establishing  a  credit,  a  receipt  of  Nunez,  the 
successor  of  Brookshler,  for  the  delinquent  rolls  of  former  years  was 
offered,  and  the  rolls  were  offered  in  evidence  also.  They  are  not  veri- 
fied by  the  oath  of  the  collector,  and  have  not  therefore  the  form 
required  by  law,  and  they  are  besides  fraudulent,  it  appearing  from  tax 
receipts  in  evidence  that  many  of  the  persons  returned  therein  as  delin- 
quent had  paid  to  Brookshler.  He  was  entitled  to  a  credit  for  such 
«ums  as  his  successor  collected,  which  is  proven  to  be  9^,938.95,  and  it 
has  been  given. 

Several  bills  of  exception  were  taken. 

1.  To  the  refusal  of  the  judge  to  pass  upon  the  exceptions  previous 
to  going  into  the  trial. 

We  have  more  than  once  had  occasion  to  observe  that  the  practice 
of  referring  all  sorts  of  exceptions  to  the  merits  is  vicious,  and  ought 
not  to  be  indulged  in  by  the  lower  courts.  Sometimes  a  decision  upon 
an  exception  settles  the  controversy,  at  least  in  the  form  then  presented, 
and  if  made  in  the  outset  would  terminate  the  case.  That  would  not 
have  resulted  in  this  case,  since  the  judge  overruled  all  of  them,  and 
the  defendants  have  not  been  injured  by  the  course  complained  of. 

2.  To  the  judge's  proceeding  with  the  trial  of  the  case  in  open 
•court  after  it  had  commenced  in  chambers. 

The  trial  of  the  case  had  been  commenced  in  chambers  under  the 
Act  of  1873,  Sees.  Acts  p.  181,  and  not  having  been  completed  when  the 
regular  term  of  court  commenced,  it  was  proceeded  with  in  court.  The 
purpose  of  the  law  in  permitting  the  trial  in  chambers  is  obvious.  It 
•could  take  place  either  in  term  or  between  terms — either  in  court  or  in 
•chambers.  The  object  was  celerity,  and  the  objection  of  the  defendant 
that  a  new  tribunal  was  created  thereby,  not  recognized  by  the  constitu- 
tion, viz  a  judge  sitting  in  chambers  to  hear  and  determine  a  cause, 
needs  no  further  notice  than  to  state  it. 

3.  To  the  rejection  of  three  receipts  for  money  paid  by  Brookshler 
in  payment  of  a  judgment. 

It  was  rightly  held  that  he  was  without  authority  to  pay  over  money 
to  the  creditors  of  the  parish.  The  judgment  he  paid  was  reversed  on 
appeal  He  paid  wrongfully  in  a  double  sense — prematurely,  before  the 
Judgment  was  final-— illegally,  because  without  authority  to  pay  at  all. 
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4.  To  a  ruling  disallowing  proof  of  the  value  of  his  services  len- 
dered  in  making  the  parish  assessment  rolls  of  1875  and  1876. 

His  commissions  are  his  compensation.  His  defalcation  forfeits 
theuL  He  cannot  recover  them  under  the  guise  of  a  claim  on  a  quan- 
turn  meruit. 

5.  To  a  ruling  excluding  certain  election  vouchers  and  witness  cer- 
tificates as  credits. 

It  did  not  appear  that  they  or  any  of  them  had  been  received  in 
payment  of  taxes.  A  tax  collector  cannot  pay  or  purchase  such  claims 
against  a  parish. 

The  lower  Judge  has  given  a  patient  and  intelligent  hearing  to  all  of 
the  defences.  His  Judgment  is  for  three  thousand  dollars  with  interest 
at  two  per  centum  a  month  "  from  Judicial  demand,"  which  he  would 
have  discovered  to  be  August  30, 1877,  if  he  had  taken  the  pains  to  look 
for  the  service  of  citation,  and  by  insert!^  its  date  in  his  Judgment 
made  it  unnecessary  for  any  one  to  look  outside  of  the  Judgment  to 
ascertain  the  date  from  which  interest  is  to  be  calculated. 

Judgment  aflkmed. 
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JUDGES  OF  THE  COURT: 

Hon.  T.  C.  MANNiNa,  ChW  Justice, 
Hon.  R  H.  Mabb, 
Hon.  a.  DeBlano, 
Hon.  W.  B.  Spengeb,' 
Hon.  E.  D.  Whttk, 


Associate  Justices, 


The  following  four  oases,  deliyered  at  the  last  New  Orleans  term  of  the  court. 
are  now  published  by  order. 

No.  6880. 
Oltvtx  Boissb  and  Husband  vb.  Mbs.  H.  P.  Dickson,  Adsonistbatbix. 

ET  AL. 

A  demand  that  the  administratrix  of  a  succession,  and  widow  in  community,  shall 
file  an  account,  so  that  the  plaintiff,  who  claims  to  be  the  transferree  of  one  of 
the  heirs,  may  obtain  a  settlement  of  the  rights  involved  in  the  unsettled  com- 
munity and  succession.  Is  of  a  probate  character,  and  hence,  irrespective  of  the 
amount  in  dispute,  is  within  the  jurisdiction  of  the  parish  court. 

A  judgment  of  a  United  States  court,  when  made  the  basis  of  an  action  in  a  State 
court,  may  have  its  validity  collaterally  Inquired  into  by  those  not  parties  to  it. 

In  order  to  made  a  valid  seizure  and  sale  of  the  undivided  interest  of  an  heir  in  a 
succession,  it  is  not  necessary  to  reduce  to  possession  any  specific  property  of 
the  succession. 

if  the  return  of  the  sheriff,  or  marshal,  shows  a  seizure  of  the  whole  interest  in 
the  succession,  and  his  advertisement  for  sale  of  the  interest  includes  a  com- 
plete list  of  every  article  of  property  and  every  right  included  in  the  inventories 
of  the  succession,  it  is  sufficient. 

The  seizure  of  the  interest  of  an  heir  in  a  succession  can  not  embrace  that  portion 
of  her  interest  which  the  heir  has  previously  received  and  disposed  of. 

In  a  suit  which  seeks  to  subject  to  seizure  the  interest  of  an  heir  in  a  succession,  a 
receipt  of  the  heir  acknowledging  that  she  had  been  paid  in  full  for  her  inter- 
est, although  not  full  proof  as  against  third  persons,  is  yet  relevant,  and  there- 
fore admissible  in  evidence. 
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The  husband  of  one  of  the  heirs  of  a  succession  can  testify  for  or  aurainst  a  oo-heir., 
for  or  strainst  a  creditor  of  the-oo-heir.  touohins  the  latter's  interest  in  the  suo- 
cession. 

As  between  appellees  the  decree  of  the  lower  court  can  not  be  revised,  amended,  or 
reversed. 

The  surviving  widow  is  the  lesral  usufructuary  of  the  estate  of  her  ohildreii  in- 
herited by  them  from  their  father,  and  as  such  she  cannot  be  compelled  to  clve^ 
security. 

The  interest  of  an  heir  in  a  succession  is  his  share  of  the  residuum,  after  the  pay> 
ment  of  the  debts  of  the  succession. 

A  PPEAL  from  the  Pariah  Court  of  Bossier.    Fori,  J. 

Land  dt  Taylor,  and  Thomas  J.  Semmea  for  plaintiff  and  appellants 

Nutt  dt  Leonard  and  H.  M.  Spofford  for  defendant. 

J.  D.  Wdikina  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  Miohael  Dickson  died  in  the  parish  of  Bossier  on  the- 
30th  o!  March,  1865,  leaving  seven  children  born  of  his  marriage- 
wlth  Hanna  P.  Palmer,  his  surviving  widow,  to  wit: 

1.  M.  A.  Dickson,  now  dead,  and  represented  by  four  minors,  who> 
are  under  the  tutorship  of  their  mother,  Mattie  Lipscombe. 

2.  Mary  E.  Dickson,  the  wife,  by  a  first  marriage,  of  J.  B.  Trigg,, 
and — ^by  her  seco;id  marriage — of  General  Gideon  Pillow,  of  Tennessee* 

8.  Victoria  H.  Dickson,  the  wife  of  Captain  S.  M.  Thomas. 

4.  Emma  Dickson,  the  wife  of  R  McDowell. 

5.  Lizzie  Dickson. 

6.  M.  Hugh  Dickson. 

7.  Palmer  Dickson. 

In  1871,  Olympe  Boisse — the  plaintiff — obtained  against  the  sai^ 
Mary  E.  Dickson,  in  the  Circuit  Court  of  the  United  States,  sitting  at 
New  Orleans,  a  judgment  for  94231.40,  with  interest.  In  1872,  on  the 
9th  of  February,  this  Judgment  was  recorded  in  the  parish  of  Bossier,, 
where  the  succession  of  Michael  Dickson  is  opened. 

Under  an  alias  writ  ot  JLfa,,  issued  on  the  judgment  thus  obtained 
and  recorded,  a  deputy  marshal  seized — as  alleged  in  his  return — **  all 
the  right,  title,  interest,  claim  and  demand  of  the  said  Mary  E.  Trigg 
in  and  to  the  succession  of  her  father,  Michael  Dickson,  the  same  being 
the  undivided  one  seventh  interest  in  all  the  movables,  immovables, 
rights  and  credits  belonging  to  and  composing  said  succession." 

This  seizure  was  made  on  the  12th  of  May,  1873,  more  than  eight 
years  after  the  death  of  Michael  Dickson,  fifteen  months  and  three  days 
after  plaintifTs  judgment  had  been  recorded  in  the  parish  of  Bossier. 

What — under  the  alias  writ  and  the  assumed  seizure,  did  the  deputy 
marshal  advertise  for  sale  ?  '*  All  the  rights  title,  interest  and  demand 
of  Mary  E.  Trigg  as  an  heir  in  and  to  the  succession  of  her  fatheri^ 
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Miohari  Diokson;  said  right,  title,  interest  and  demand  being  the  undi- 
vided one  seventh  Interest  in  and  to  the  property,  as  found  in  the  inven- 
tories of  said  succession,  on  file  and  of  record  in  the  parish  of  Bossier." 
Tlils  recital  in  the  advertisement  is  followed  by  a  long  and  descriptive 
list  of  the  property  mentioned  by  the  deputy  marshal  *' as  found  in  the 
invenicries  of  said  succeBsum." 

We  know  what  the  deputy  marshal  alleges  that  he  has  seized;  we 
know  what  he  has  advertised  for  sale.  After  that  seizure  and  that  ad- 
verttsement,  what  did  he  sell,  what  did  he  adjudicate  to  plaintiff?  In 
his  own  words:  "the  property  heretofore  seized  under  the  writs."  In 
the  deed  from  the  marshal  to  Olympe  Boisse,  he  refers  to  the  property 
.  so  seized  and  adjudicated,  as  that  described  in  the  inventories  of  the  suc- 
cession, and — ^in  that  deed — he  transferred  to  said  adjudicatee,  Mrs. 
Trigg's  undivided  interest  in  and  to  the  property  referred  to  by  him. 

As  transferree  of  that  interest,  plaintiif  applied  to  the  parish  court 
of  Bossier  to  compel  the  widow  of  Michael  Dickson  to  render  an  ac- 
count of  her  administration  of  said  deceased's  succession,  and  to  give — 
as  usufructuary— the  security  which — she  alleges — is  required  by  law. 

Mrs.  Mary  E.  Trigg,  through  a  curator,  and  the  other  heirs  of 
Michael  Dickson,  by  the  usual  citations,  were  made  parties  to  plaintiff's 
suits  against  the  aforesaid  widow  and  administratrix. 

On  the  7th  of  February,  1876,  the  widow  excepted  to  plaintiffs 
action,  on  the  ground  that  the  sale  from  the  marshal  to  her  is  an  abso- 
lute nullity,  because  at  the  date  of,  and  long  anterior  to  said  sale,  Mrs. 
Trigg  had  applied  for  a  discharge  in  bankruptcy,  and — by  order  of  a 
competent  court — all  proceedings  against  her  person  and  property  were 
stayed. 

This  exception  was  referred  to  the  merits,  and  Mrs.  Widow  Dickson, 
her  daughters  Emma  and  lizzie,  and  the  curator  appointed  to  Mrs. 
Pillow,  filed  an  answer  in  which  they  deny : 

1.  That  at  the  date  of  the  sale  from  the  marshal  to  plaintiff,  Mary 
£.  Trigg  had  any  interest  in  the  succession  of  her  father. 

2.  That  under  said  sale,  Qlympe  Boisse  acquired  any  right  author- 
izing her  to  demand  and  require  an  account  of  the  administration  of 
said  estate. 

The  validity  of  the  sale  from  the  marshal  tP  plaintiff  is  also  dis- 
puted on  the  ground  that,  even  if  Mrs.  Pillow  had  not  then  received 
more  than  her  share  of  her  father's  succession,  no  legal  seizure  was 
made  or  attempted  to  be  made  of  said  share. 

In  addition  to  these  grounds,  Mrs.  Dickson  contends  that,  as  plain- 
tiff's action  is  for  one  seventh  of  the  succession  of  Michael  Dickson,  of 
which  she  holds  possession,  and  to  the  usufruct  of  which  she  is  en- 
titled during  her  life,  and  as  that  seventh  interest  is  worth  more  than 
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flTe  hundred  doUara,  she  can  be  disturbed  in  her  possession,  but  by  an 
action  before  the  District  Court ;  and  that-nas  to  this  controversy — ^the 
parish  court  was  without  jurisdiction  ratione  matericB  and  ratiOM 
personcs. 

These  exceptions  and  defences  were  not  sustained  by  the  lower, 
court,  and  Mrs.  Dickson  ordered  to  render  an  account  of  her  adminla- 
tration.  In  accordance  with  that  order,  she  filed  an  account  in  which 
she  charges  herself  with  the  value  of  the  personal  property  belonging 
to  the  community  which  heretofore  existed  between  her  and  her  late 

husband 9i5,19a60 

and  claims  for  debts  paid  by  her  and  for  which  said  community 

was  liable,  a  deduction  of $28,812.42 

leaving  subject  to  her  own  right  as  a  partner  in  the  oommu 

nity,  and  as  usufructuary,  a  balance  of $16,386.08 

In  the  petition  to  which  her  account  is  attauhed,  she  alleges  ttiatshe 
has  paid,  in  addition  to  the  debts  carried  in  said  account,  large  daims 
due  by  the  aforesaid  community,  the  amounts  of  which  she  was  unable 
to  ascertain  within  the  time  allowed  her  for  a  compliance  with  the  order 
of  the  court. 

She  avers — besides—that,  up  to  1872,  the  succession  of  Micliael 
Dickson  has  paid  for  and  advanced  to  Mary  E.  Trigg,  in  cash,  $29,999.74— 
in  kind,  two  hundred  bales  of  cotton,  valued  at  ten  thousand  dollars, 
and  which — according  to  the  evidence — were  worth  and  brought  more 
than  twice  their  alleged  value. 

Hugh  and  Palmer  Dickson,  two  of  the  heirs  of  the  deceased,  without 
acknowledging  plaintiff's  right  to  the  share  of  their  sister  in  their 
parent's  estate,  joined  in  her  opposition  to  their  mother's  account, 
and  they  pray— with  plai;^tiff— that  their  mother  be  charged  with 
$125,000,  the  presumed  proceeds  of  sales  of  cotton,  and,  in  addition,  with 
$274,450,  for  property  received,  used  and  disposed  of  by  her,  and  which 
— they  state — ^belonged  to  the  succession  of  her  husband. 

Plaintiff's  action  is  neither  the  petitory,  nor  the  possessory  action. 
She  is  not  seeking  the  recognition  of  a  disputed  title,  the  recovery 
of  a  contested  possession,  the  immediate  enforcement  of  a  claim  now 
demandable.  She  is  simply  asking,  of  the  administratrix  of  the  succes- 
sion of  Michael  Dickson,  to  place  on  record  the  evidence  of  what  the 
deceased  has  left,  what  has  become  of  the  property  which  has  passed 
under  her  control  as  administratrix,  what  she  has  paid  for  her  hus- 
band's succession  or  the  community,  what  she  holds  as  usufructuary, 
a  settlement  of  their  respective  rights  in  an  unsettled  community  and 
unsettled  succession.  To  that  extent,  her  action  is  essentially  of  a  pro- 
bate character,  and  to  that  extent  was  properly  sustained. 

Michael  Dickson  died  rich :  his  children  were  educated  partly  in 
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the  United  States  and  partly  in  Europe :  they  may  still  be,  but — at  his 
death— *they  certainly  were  closely  united  among  themselves,  trusted  in 
each  other  and  trusted  hi  their  mother.  They  then  believed  and  had 
reasons  to  believe  that  the  fortune  inherited  and  acquired  by  their  pa- 
rents was  amply  sufficient  for  his  wi4ow  and  heirs.  That  fact,  which 
not  only  retarded,  but  prevented  a  settlement  between  them,  is  fully 
established  by  the  uncontradicted  declaration  that  "on  consultation 
with  the  family,  the  opening  of  the  succession  of  Michael  Dickson  was 
opposed,  on  the  ground  that  they  desired  the  property  and  family  to 
remain  as  their  father  had  left  them." 

The  succession  was  thereafter  opened,  but  only  on  representation 
that  it  was  indispensable  for  the  purpose  of  authorizing  some  one  to  pay 
its  debts,  collect  what  was  due  to  it,  and  more  particularly  to  bave  gin- 
ned, baled,  shipped,  and  sold  the  cotton  on  hand.  In  conformity  with 
that  representation,  Mrs.  Dickson  was  appointed  as  administratrix  of 
said  s..jcession,in  the  month  of  September,  1865 ;  inventories  were  taken 
of  its  property  and  assets,  and  Capt.  Thomas  chosen  by  the  administra- 
trix to  act  as  her  agent. 

That  agent  prepared  the  cotton  for  market  and  shipped  it  to  New 
Orleans.  There,  from  the  23d  of  February,  1866,  to  the  24th  of  February, 
1868,  eight  hundred  and  forty^one  bales  were  sold  as  belonging  to  the 
estate  of  Michael  Dickson,  for  $87,593.9i:.  A  member  of  the  commercial 
firm  by  whom  it  was  sold  testifies  that  the  United  States  Revenue  tax 
thereon  must  have  aggregated  the  sum  of  S7500.  That  other  and  addi- 
tional costs  were  incurred,  there  can  be  no  doubt,  for  a  lot  of  said  cot- 
ton was  seized  by  federal  officers  assisted  by  federal  soldiers,  and  that 
seizure  must  have  entailed  on  the  interested  parties  serious  troubles 
and  expenses.  Those  costs  and  expenses  constitute  a  charge  against 
the  proceeds  of  the  sales  of  the  cotton. 

After  the  death  of  her  father,  and  hefore  the  appointment  of  her 
mother  as  administratrix,  Mrs.  Mary  E.  Trigg  took  from  one  of  the 
plantations  two  hundred  bales  of  cotton,  which  were  seized  in  New  Or- 
leans by  an  agent  of  the  United  States  ;  of  the  lot  thus  seized— said 
agent  consented  to  release  one  hundred  and  eighty-eight  bales,  which 
were  afterwards  sold,  for  account  of  Mrs.  Trigg,  by  A.  F.  Dunbar  &  Go. 
From  that  sale  she  realized,  after  payment  of  all  charges,  the  sum  of 
819,526.60,  which— added  to  the  advances  and  payments  made  to  and 
for  her,  929,999.74,  gives  a  total  of  $49,526.34,  received  by  her  from  her 
father's  succession,  before  plaintiff  had  obtained  a  judgment  against  her, 
before  the  seizure  by  plaintiff  of  her  hereditary  rights,  and — as  a  mat- 
ter of  course — before  plaintiff  had  acquired  any  title  to  her  share  in 
her  parent's  succession. 

Three  of  the  defendants,  besides  Mrs.  Trigg,  contend  that  the  title 
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relied  upon  by  plaintiff  is  an  absolute  nullity.  If  it  were,  plaintiff  re- 
plies, it  is  derived  from  the  execution  of  a  judgment  rendered  by  a  fed- 
eral oourt,  and  its  validity  oannot  be  inquired  into  either  by  or  before  a 
State  tribunal  la  this,  she  is  certainly  mistaken.  That  judgment  la 
not  binding  on  those  who  were  not  parties  to  it,  and — as  it  is  made  the 
basis  of  her  action,  its  validity  may  collaterally  be  inquired  into,  as — 
otherwise — the  State  tribunal  would  have  had  to  suspend  its  prooeedlo^B, 
in  order  to  await  the  trial  by  and  adjudication  of  the  federal  court  oq 
only  one  of  the  branches  of  an  entire  litigation. 

In  this  case,  which  of  the  two  tribunals  has  cognizance  of  the  sub- 
ject matter?  It  is  not  the  federal,  it  is  the  State  court,  and  that  couit 
alone  can,  legally,  pass  upon  and  determine  every  branch,  every  incident 
of  this  controversy.  Tills  is  indisputable.  Plaintiff  claims  under  a  seiz- 
ure by,  and  a  sale  from  the  marshal.  Defendants  deny  the  fact  of  tftiis 
seizure,  the  validity  of  the  sale.  Must  that  fraction  of  the  suit  be  dis- 
severed from  the  main  action,  and  submitted  to  the  Circuit  Ck>urt  of  the 
United  States?  Such  a  construction  would  destroy  the  indivisibility  of 
the  action,  and  compel  a  strange  retailing  by  courts  of  dissimilar  juris- 
dictions, of  separate  decisions  on  distinct  branches  of  an  indivisible 
suit.    This  position  is  not  sustained  by  any  law,  any  jurisprudenca 

8  L.  R.  459.    11  L.  R.  884,  390. 

Is  the  title  from  the  United  States  marshal  to  Olympe  Boisse  a  valid 
title  ?  Several  of  the  defendants  contest  both  its  validity  and  its  ex- 
istence. They  allege  that,  on  the  2  i  of  August  1873,  the  day  mentioned 
in  the  return  on  the  writ  as  that  on  which  Mrs.  Trigg's  interest  in  her 
father's  estate  was  adjudicated  to  plaintiff,  the  marshal  had  no  writ  in 
his  hands,  and  was  without  authority  to  sell.  This  objection  is  not 
supported  by  the  evidence  adduced  on  the  trial :  the  federal  officers  pro- 
ceeded under  a  writ  regular  in  substance  and  in  form. 

Did  the  officers  of  the  federal  court  make  a  legal  seizure  of  the 
rights  adjudicated  to  plaintiff?  On  the  first  perusal  of  their  proceed- 
ings, the  impression  left  on  the  mind  is  that  they  did  not  Their  return 
certifies  that  one  of  them  *'  seized  and  took  into  possession  the  title,  in- 
terest, claim  and  demand  of  Mrs.  Trigg,  in  and  to  the  succession  of 
her  father,  the  same  being  the  one  undivided  seventh  in  all  the 
movables,  Immovables,  rights  and  credits  belonging  to  and  composing 
said  succession." 

In  their  advertisement  of  the  sale,  they  added  to  that  description 
that  the  interest  so  seized  was  "  Mrs.  Trigg's  interest  in  and  to  the  prop- 
erty as  found  in  the  inventories  of  the  succession  of  Michael  Dickson, 
on  file  and  of  record  in  the  parish  of  Bossier,"  and  then  gave  a  complete 
list  of  every  article  of  property  and  every  right  included  in  said  in- 
ventories.   In  the  deed  from  the  marshal  to  plaintiff,  he  transferred  to 
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her  "  Mrs.  Trigg's  interest  in  the  property  heretofore  seized  under  the 
writ,  and  described  in  said  inventories." 

There  was  no  actual  seizure  of  any  specific  property,  no  seizure  of 
either  land,  mules,  cattle,  com,  bacon  or  fodder,  which  at  that  time  had 
partly  perished  or  been  disposed  of,  but  a  seizure  of  Mrs.  Trigg's  interest 
in  her  parent's  estate,  and  that  interest  was  not,  could  not  hare  been,  as- 
stated  by  the  deputy  marshal,  reduced  to  possession.  Does  that  incon- 
siderate statement  vitiate  the  advertisement  and  t^he  sale?  It  does  not. 
Had  it  been  omitted,  were  it  now  stricken  out,  and  disregarding  it — as 
we  do — ^the  fact  remains  "  that  Mrs.  Trigg's  inheritance  was  seized,  ad* 
vertlsed  for  sale  and  sold." 

To  give  to  the  public  and  to  the  bidders  a  clue  to  the  value  of  the 
prox>erty  seized  ^nd  advertised  for  sale,  it  was  proper  to  publish  a  list 
of  said  property,  to  mention  the  nature  of  the  rights,  interest,  claims  and 
demands  which  had  been  levied  upon.  An  inheritance  consists,  not  only 
of  rights,  but  of  liabilities,  and— as  far  as  practicable — when  an  inherit* 
ance  is  seized — the  amount  of  its  liabilities  should  be  ascertained  and 
announced,  in  order  to  assist  in  its  appraisement,  warn  purchcusers,  and. 
realize  its  value. 

4  A.  295. 

The  creditor  can  and  should  seize  the  entire  interest  of  the  heir  in 
the  succession :  but  can  he  seize  what  the  heir  has  previously  disposed 
of,  what  has  passed  to  third  parties,  what  has  ceased  to  exist  ?  Can 
that  creditor,  more  than  eight  years  after  the  opening  of  the  succession, 
proceed  to  seize,  sell,  buy  and  claim — in  whatever  hands  they  may  be — 
every  article  of  property,  every  one  of  the  rights  which  composed  the 
succession,  when  it  was  opened  ?    He  cannot. 

In  support  of  that  unreasonable  proposition,  we  are  referred  to  the 
decision  of  this  court  in  the  celebrated  case  of  Yirginie  Temant  against 
Evariste  Boudreau — 6  B.  R  p.  488 — in  which  it  was  held  that,  because- 
Temant  had  purchased  Boudreau's  Interest  in  the  succession  of  Dorothee- 
Liegros,  the  wife  of  the  first,  the  mother  of  the  other,  Temant,  by  vir- 
tue of  that  sale,  was  entitled  to  diamonds  and  ornaments  of  gold,  which 
had  been  deposited  in  the  coffin  which  contaiDcd  the  remains  of  the  wife- 
and  mother,  when  those  diamonds  and  ornaments  were  recovered  from 
the  felons  who  had  desecrated  the  tomb  and  robbed  from  the  coffin. 

•  Between  plaintiffs  case  and  that  relied  upon  by  her  counsel,  there 
is  a  marked  difference.  Boudreau  sold  at  private  sale,  immediately 
after  the  death  of  his  mother.  Imagining  that  the  planks  of  the  coffin » 
the  wall  of  the  tomb,  excluded  from  his  contract  what  he  and  Temant 
had  therein  deposited,  or  rather  not  thinking  at  all  of  the  jewels  which — 
under  their  own  instructions — were  sealed  against  the  effects  of  any 
contract,  he  sold — without  exception — ^his   hereditary   rights   In  his 
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mother's  suocession.  Those  of  Mrs.  Trigg  in  her  lather's  estate,  were 
seised  when  ?  More  than  eight  years  after  the  death  of  her  father,  more 
than  eight  years  after  she  had  acquired  the  power  of  disposing  of  her 
inheritance,  more  than  eight  years  after  she  had  taken  and  disposed  of 
«t  least  a  considerable  portion  of  that  Inheritance. 

Here,  we  are  told  by  counsel  that  '*  a  suocession  is  an  tmmovable, 
and  that — ^to  affect  third  parties — ^the  transfer  of  a  share  in  a  suoceasloii 
must  be  made  by  a  written  act,  recorded  as  the  law  prescribes."  This 
is  an  extraordinary  mistake,  which  In  the  whole  course  of  our  own 
Jurisprudence,  is  sustained  by  only  one,  a  dissenting  opinion,  which 
stands  almost  unnoticed  in  our  esteemed  reports.  The  action  to  recover 
an  entire  succession  is  classed,  in  our  Code,  as  an  immovable  action, 
from  the  object  to  which  it  applies — but  the  succession,  as  such,  is  not 
an  immovable.  '*  If  it  were,"  as  remarked  by  Mr.  Justice  SpofCord,  **  if 
we  could  disregard  the  elements  which  euter  into  its  composition,  we 
should  be  forced  to  the  conclusion  that,  when  it  is  entirely  composed 
of  personal  effects — not  one  of  which  could  be  separately  mortgaged — 
the  heiroould  yet  mortgage  the  ideal  being  representing  those  effects." 

la  A.  p.  684 

That  construction  is  sanctioned  by  the  letter  and  spirit  of  our  legis- 
lation :  it  provides  that  "tutors  of  minors  and  curators  of  persons  inter- 
dicted have  the  right  to  institute  in  their  names  suits  for  the  partition 
of  the  effects  of  successiocs,  whether  movable  or  immovable^  falling  to 
said  minors  or  interdicted  persons."  In  the  English  text,  the  qualifica- 
tion "  movable  and  immovable  "  might  be  applied  to  the  word  "  effects." 
The  French  text  repels  such  an  Interpretation ;  "  les  tuteurs  des  mineurs 
et  les  curateurs  des  interdits  ont  le  droit  de  provoquer,  en  leur  noms, 
le  partage  des  successions^oi^  mobUibrea,  soit  immobUUreHf  auxquelles 
-ces  mineurs  ou  interdits  sont  appel^s." 

Oode  of  1825,  Article  1236. 

**  Ainsi — said  Marcad^ — que  Ton  entende  par  action  la  reclamation 
mdme,  la  demande  en  Justice — ce  qui  est  exact — soit  que  Ton  entende 
le  droit  d*obtenir  jugement  et  r^ultant  de  la  reclamation,  oe  qui  serait 
inexact,  on  n'arrivera  jamais  k  trouver,  dans  Taction,  un  bien  spMal 
et  distinct  du  droit  qui  a  engendr6  cette  action,  et  sur  lequel  le  juge- 
ment^ a  prononc^  ou  doit  prononcer.  L'action  ne  peut  pas  Stre  un 
autre  bien  que  le  droit  qui  la  produit" 

Marcado,  Yol.  2,  p.  361. 

As  long  as  a  succession  remains  opened  and  undivided,  as  long  as 
it  does  not  cease  to  be  a  succession,  before  its  acceptance,  or  during  a 
litigation — between  contending  parties — as  to  whom  it  shall  descend,  a 
succession  is  an  entirety.  The  creditors  of  those  to  whom  it  fell,  can 
and  should  seize,  before  the  partition,  not  the  separate  interest  of  their 
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debtors  in  any  separate  article  of  property,  but  their  undivided  share 
of  the  entirety,  their  inheritance,  with  its  rights  and  its  liabilities.  When 
the  title  to  the  succession  is  not  disputed,  as  soon  as  it  is  accepted, 
either  expressly  or  impliedly,  the  succession  disappears  and  the  co-heirs 
become  co*proprietors  of  movables  and  immovables. 

In  the  case  already  cited  by  us.  Chief  Justice  Merrick  held  "  that 
when  the  heir  is  present  and  recognized,  or  when  the  creditors  have  ac- 
cepted the  succession  for  him  by  the  seizure  of  his  interest  in  it,  the 
succession — even  if  it  be  under  administration — ^must  be  considered  as 
in  possession  of  the  heir."  At  the  death  of  Michael  Dickson,  Mrs. 
Trigg  was  present,  recognized  as  one  of  his  heirs,  accepted  his  succes- 
sion, tacitly  at  least,  and  disposed — if  not  of  the  whole— of  a  consider- 
able portion  of  her  share  in  the  same,  and  this,  several  years  before 
plaintiffs  debt  had  accrued  against  her. 

In  vain  would  it  be  contended  that  plaintifTs  right  to  inquire  into 
and  annul  any  real  transaction  between  Mrs.  Trigg  and  her  parents, 
accrued  before  plaintiff  became  a  creditor  of  Mrs.  Trigg,  before  the 
surviving  parent  was  legally  informed — by  the  seizure  or  otherwise — of 
the  existence  of  appellant's  daim,  and  Mrs.  Widow  Dickson  should 
have  been  aUowed  to  prove  what  she  has  paid  to.  what  was  taken  and 
received  by  her  daughter  from  the  estate  of  her  father  before  the 
seizure  of  her  daughter's  inheritance. 

As  urged  by  plaintifTs  counsel,  from  the  date  of  her  husband's 
death,  Mrs.  Dickson  was  entitled  to  the  usufruct  of  his  share  in  the 
community  of  acquets  and  gains ;  but,  when  did  she  claim  and  exerciie 
the  right  to  which  she  was  thus  entitled?  Was  it  at  the  death  of 
her  husband  ?  It  was  not — ^for,  then,  the  mutual  understanding,  the 
eixpressed  intention  of  the  mother  and  the  children,  was  that  the  prop- 
erty should  continue  to  be  held  in  common  between  them,  **  that  property 
and  family  should  remain  as  the  father  had  left  them."  Under  that 
understanding,  the  heirs  of  age  took  and  were  allowed  what  they  wished, 
the  minors  were  sent  to  school,  first  in  the  State,  afterwards  in  Europe. 

In  an  instrument  attached  to  one  of  the  many  bills  of  exception 
which  swell  the  record,  Mrs.  Trigg  acknowledged — on  the  10th  of  Jan- 
.nary,  1867,  that  she  had  settled  with  her  mother  for  her  rights  in  her 
father's  estate,  and  that  she  had  been  paid  in  full  for  her  interest  as  an 
heir.  In  regard  to  plaintiff— as  a  third  party — this  instrument  was  not 
— of  itself— an  absolute  proof  of  the  verity  of  its  naked  and  unsworn 
statements ;  but— coupled  with  the  evidence  which  the  widow  attempted 
to  adduce  to  support  its  contents,  it  was  relevant  to,  and  an  important 
part  of  the  proof  authorized  by  the  issues  presented.  It  was  not  the 
evidence  of  a  transfer  of  any  incorporeal  right,  of  any  personal  or  real 
property,  but  an  acknowledgment,  by  Mrs.  Trigg,  that  she  had  received, 


750  SUPREME  OOUBT  OF  LOUISIANA. 

Bolsse  and  Husband  vs.  Diokson,  Adminlstratriz.  et  al. 


in  cash,  In  kind,  in  some  way,  an  amount  which  was,  or  which  she  con- 
«idered  equal  io  her  share  in  the  succession  of  Michael  Dickson,  and — 
for  that  legitimate  purpose,  it  should  hare  been  admitted  by  the  lower 
•court. 

Plaintiff's  counsel  objected  on  the  trial,  to  the  testimony  of  Gapt.  S. 
M.  Thomas,  the  husband  of  one  of  the  heirs.  It  is  true  that  he  oould 
not  have  been  called  upon  to  testify  for  or  against  the  interest  of  his 
wife,  but  he  could  certainly  testify  for  or  against  the  interest  of  the 
mother,  sisters  and  brothers  of  his  wife,  for  or  against  the  creditor  of 
Mrs.  Trigg,  and — so  far  as  concerns  Mrs.  Dickson  and  plaintiff^  the  only 
fMirties  who  can  claim,  in  this  court,  the  maintencuice,  reversal  or  amend- 
ment of  the  judgment  appealed  from,  his  testimony  was  properly 
received. 

When  she  submitted  to  the  court  her  account  as  administratrix  of 
her  husband's  succession,  Mrs.  Widow  Dickson  reserved  the  right  to 
thereafter  show  that  she  had  expended  and  paid,  for  said  estate,  laige 
Amounts  not  included  in  said  account,  and  her  reservation  was  sanc- 
tioned by  the  decree  appealed  from.  This  was  irregular.  If  Mrs.  Dick- 
aon  was  unable  to  ascertain,  within  the  delay  fixed  by  the  judge,  the 
amount  of  those  expenses  and  payments,  she  should  have  applied  for 
and  been  allowed  an  additional  delay  to  procure  that  necessary  inform- 
ation.   We  can  not,  however,  deprive  her  of  the  right  so  reserved. 

In  this  case,  the  only  appellant  is  Olympe  B.isse;  all  the  other 
parties  are  appellees — and,  as  between  the  latter,  the  decree  of  the  lower 
•court  can  neither  be  revised,  amended  or  reversed.  For  that  reason,  it 
is  useless  to  discuss,  in  detail,  the  halauce  of  the  bill  of  exception :  for 
the  purpose  of  the  revision  of  the  only  branch  of  this  controversy  which 
we  can  determine,  they  are  virtually  decided  by  the  views  already  ex- 
pressed. 

We  are  unable  to  concur  with  the  parish  judge  in  all  of  his  con- 
clusions. He  held  that  Mrs.  Widow  Dickson  is  chaigeable  with  the 
whole  of  the  property  of  the  succession,  which — ^he  considers— was  left 
in  her  possession  at  the  death  of  her  husband.  It  is  shown  that  at 
that  time — ^by  consent  of  the  interested  parties — ^the  whole  of  said  prop- 
erty remained,  as  common  property,  in  the  possession  of  the  widow 
and  of  the  heirs  of  age — and,  since  then— where  is  it?  It  partly  passed, 
and  for  a  nominal  price — in  the  possession  of  the  children  who  have  co- 
alesced with  plaintiff,  in  her  action  against  their  mother. 

The  evidence  does  not  support  the  assertion  that  Mrs.  Widow  Dick- 
•son  disposed  of  twelve  hundred  bales  of  cotton  belonging  to  the  com- 
munity, and  that  she  was  liable  for  their  value/  fixed  by  the  lower  court 
at  one  hundred  and  thirty-eight  thousand  doUara  Of  the  cotton  raised 
during  the  war  on  the  three  plantations— less  that  which  was  stolen. 
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contributed  to  the  Confederate  goyemment,  or  taken  by  Mrs.  Trigg — 
«Tery  bale  was  shipped  to  the  city,  and  consigned  to  only  one  commis- 
sion house— there  sold  for  account  of  the  estate  of  Michael  Dickson, 
and  every  cent  of  the  proceeds  of  the  sale  carried  to  the  credit  of  said 
estate.  Does  not  this  important  fact  corroborate  the  declaration  *'  that 
the  family  and  property  were  to  remain  as  the  father  had  left  them  ?  " 

As  regards  said  cotton,  its  value  and  the  number  of  bales  shipped 
and  disposed  of,  Mrs.  Dickson's  liability — either  as  administratrix  or 
Qsufructuary—is  fixed,  not  by  the  doubtful  estimates  made  several  years 
after  the  sale  and  at  hundreds  of  mUes  from  the  market  to  which  it  was 
sent,  but  by  the  best,  the  most  satisfactory  evidence — the  account  rend-- 
«red  by  the  commission  house  to  which  it  was  consigned  and  by  whom  it 
was  sold.  If  any  more  was  raised,  ginned,  baled,  shipped  and  sold,  how 
imagine  that  the  heirs  or  the  creditor  would  have  failed  to  discover  ? 

When,  after  the  days  of  abundance  and  luxury,  the  expensive  excur- 
sions at  the  North  and  in  Europe,  the  brilliant  and  costly  festivities  of 
the  city,  trouble  and  anxiety  crossed  the  threshold  of  the  home  filled — 
until  then — with  all  that  fashion  commanded  and  gold  could  procure, 
when  the  last  check  was  drawn  on  the  last  fund,  Mrs.  Dickson  who  had 
been  parsimonious  but  to  her  and  prodigal  towards  her  children,  re- 
mained— according  to  the  evidence — what  she  seems  to  have  ever  been, 
an  affectionate  mother.  To  her  sons  Palmer  and  Hugh,  she  gave  what 
they  asked :  they  proposed  to  lease  one  half  of  one  of  the  plantations. 
She  leased  it  to  them  for  five  years,  at  the  rate  of  fifty  dollars  per  an- 
num, and — on  the  trial — offered  to  prove,  by  one  of  the  lessees,  that  said 
rent  was  worth  fifty  times  the  price  agreed  upon. 

This,  she  was  not  allowed  to  do  :  but,  as  neither  she  nor  her  children 
appealed,  it  is  useless  to  decide  whether  that  evidence  was  properly  or 
improperly  rejected.  We  refer  to  it  only  so  far  as  it  bears  on  that 
branch  of  the  controversy  which  is  before  us,  as  a  presumption  that 
Mrs.  Dickson  was  not  disposed  to  favor  any  one  of  her  children  to  the 
detriment  of  the  others,  and  that — at  a  period  of  distress  and  need — she 
was  striving  to  do  for  the  youngest  what,  in  time  of  affluence  and  pros- 
perity, she  has  done  for  Mrs.  Trigg. 

The  cotton  and  funds  left  at  the  death  of  Michael  Dickson,  did  not 
— at  that  date — pass  into  the  exclusive  possession  and  become  the 
absolute  property  of  the  widow,  as  usufructuary,  but— by  mutual 
di^reement — remained,  until  they  were  disposed  of  and  exhauisted,  in 
possession  of  the  widow  and  heirs,  and  if — at  the  date  of  plaintiff's 
seizure — Mrs.  Trigg  had  already  taken  her  share  of  said  cotton  and 
funds,  her  creditor  can  not  justly  expect  to  be  allowed  to  again  exercise 
an  extinguished,  a  satisfied  right  If— as  alleged— she  took  more  than 
ber  share,  she  is  liable — ^for  the  excess — ^to  her  mother  and  co-heirs,  and 
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not,  as  urged,  to  her  mother  alone.  If,  at  the  end  of  her  mother's  usu- 
fruct, there  remains  unsettled  and  unsatisfied  any  portion  of  Mrs.  Trigg's 
inheritance  from  her  father's  estate,  that  portion,  with  its  charges — 
whatever  they  may  be,  shall—at  that  date — pass  to  plaintiff,  as  Mrs. 
Trigg's  assignee. 

We  can  not  assume  original  jurisdiction  of  any  part  of  this  case, 
and  order  an  inventory,  to  fix — as  between  these  parties — the  nature 
and  amount  of  what  was  seized  from  the  heir  and  bought  by  the  cred- 
itor, of  what — at  that  time,  theft,  war  and  overfiows  had  left  of  the  suc- 
cession of  Michael  Dickson ;  but  we  can  and  do  suggest  the  Important 
necessity  of  such  an  inventory,  or  of  some  proceeding,  to  preserve  the 
evidence  of  what  remained  of  said  succession,  of  what  plaintiff  may 
hereafter  be  entitled  to,  and  of  any  charges  outranking  her  claim,  and 
which  then  affected  the  acquired  inheritance. 

To  establish  those  facts,  the  marshal's  seizure,  his  return  and  his 
deed  are  as  insuifident  as  incorrect. 

There  remains  to  be  decided  whether  Mrs.  Dickson— as  usufructuary 
— is  or  is  not  bound  to  give  security  to  her  children,  or  to  plaintiff;  as 
assignee  of  the  hereditary  rights  of  her  daughter?  She  is  not.  Under 
our  Code,  fathers  and  mothers  have  ^tvuring  their  marriage — the  enjoy- 
ment of  the  estate  of  their  children.  After  the  dissolution  of  the  mar- 
riage, by  the  death  of  one  of  the  parties,  the  survivor — under  the  statute 
of  the  25th  of  March,  1844 — has  the  right  to  hold  in  usufruct,  during  Ais 
or  her  natural  life,  so  much  of  the  share  of  the  deceased  in  the  commu- 
nity property  as  may  be  inherited  by  the  issue  of  their  marriaga  In 
either  case,  the  usufruct  so  granted  to  the  parents  is  a  legal  one,  and  the 
Code  specially  provides :  "  that  neither  the  father  nor  the  mother  having 
the  legal  usufruct  of  the  estate  of  their  children  is  required  to  give 
security." 

R  C.  C.  223,  540,  541,  560. 

Acts  of  1844,  No.  152. 

The  distinctions  between  the  usufruct  conferred  by  the  Code,  and 
that  conferred  by  the  statute,  are  plain,  palpable  distinctions.  The  first 
is  established  on  only  the  estate  acquired  by  the  child  during  his  parent's 
marriage,  and  otherwise  than  by  inheritance  from  them :  that  one  lasts 
until  the  majority  or  emancipation  of  the  child.  The  other  is  established 
on  property  which — before  the  Statute  of  1844,  was  not  subject  to  that 
usufruct,  which— up  to  1844 — the  parents  held  as  tutor  or  tutrix,  or 
which  passed  to  the  child — ^when  he  was  of  age— free  from  that  charga 
That  usufruct  does  not  cease  at  the  emancipation  or  majority  of  the 
child,  but  only  when  the  parent  dies  or  enters  into  a  second  marriage. 
That  Statute  adds  to  the  rights,  not  to  the  obligations  of  a  favored  dasS 
of  usufructuaries. 
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•Had  Mrs.  Trigg  retained  her  title  to  a  share  in  the  community,  she 
could  not  have  required  from  her  mother— as  usufructuary  of  that  share— 
the  security  which,  on  application  of  Mrs.  Trigg's  creditor— her  mother 
was  ordered  to  furnish.  That  condition  is  not  imposed  by  the  Statute, 
and  it  is  expressly  excluded  by  the  Code.  A  stranger  may  acquire  the 
Inheritance,  the  creditor  may  dispossess  the  child,  but  whatever  the 
changes  that  may  happen  in  the  ownership  of  the  property,  the  parent's 
usufruct,  until  the  parent's  death,  remains  linked  to  the  divested  title, 
to  the  transferred  inheritance. 

R  C.  C.  617. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  in  favor  of  Olympe  Boisse  and  against  Hannah  F. 
Dickson.be  and  the  same  is  hereby  annulled,  avoided  and  reversed,  and 
this  case  remanded  to  be  proceeded  with — as  between  said  parties — 
according  to  law  and  the  foregoing  opinion :  the  costs  of  the  appeal  to 
be  paid  by  Olympe  Boisse. 

Mr.  Justice  Egan  took  no  part  in  the  decision. 

Mr.  Justice  Egan  having  been  consulted  in  regard  to  the  settle- 
ment of  the  succession  of  Dickson  by  some  of  the  heirs,  to  the 
knowledge  of  counsel  on  both  sides,  reserved  the  right  to  recuse  him- 
self at  any  stage  of  this  case  at  the  time  it  was  originally  heard,  and 
having  taken  no  part  either  in  the  decision  already  rendered  or  in 
granting  a  rehearing,  now  recuses  himself  in  this  case. 


On  Reheabing. 

Manning,  0.  J.  The  crucial  question,  the  answer  to  which  deter- 
mines this  controversy,  is— what  did  the  Marshal  seize  and  sell,  and 
what  did  the  plaintiff  acquire  by  the  adjudication  to  her  ?  ' 

He  did  not  seize  the  share  and  interest  of  Mrs.  Trigg  in  any  partic- 
ular tract  of  land,  or  in  any  specific  movable,  nor  did  he  seize  her  share 
of  the  aggregate  of  all  the  lands,  or  her  portion  of  all  the  movables.  It 
was  her  interest  in  the  succession  as  an  entirety  that  was  seized,  and 
that  is,  her  share  of  the  residuum,  which  can  only  be  known  after  all  the 
debts,  charges,  and  liabilities  are  deducted  from  all  the  assets  and 
property.  The  thing  seized  was  intangible,  incorporeal — an  ideal  and 
judicial  being  or  object,  which  might  prove  to  be  valuable  or  valueless 
according  to  circumstances.  It  might  be  that  future  developments 
would  show  that  there  is  no  residuum,  or  that  if  there  were  a  residuum, 
Mrs.  Trigg  had  already  received,  used,  and  consumed  her  portion  of  it. 

This  becomes  apparent,  if  it  needs  any  demonstration,  by  consider- 
ing what  object,  thing,  or  property  is  appraised  when  one  is  proceeding 
48  31. 
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to  sell  the  undivided  uhare  of  an  heir  in  a  succession.  It  would  not  be 
possible  to  separate  each  piece  of  property  from  the  other,  to  appraise 
it,  and  thus  assume  the  heir's  interest  in  it  to  be  a  certain  proportion  of 
its  value.  Nor  would  it  answer  to  pursue  that  mode,  and  adopt  that 
rule,  with  all  the  several  kinds  of  property,  and  aggregate  them  all,  and 
say  the  heir's  interest  in  the  whole  is  a  certain  proportion,  unless  you 
also  estimate  the  deductions  that  are  to  be  made.  Practically,  it  may 
be  necessary  to  pursue  this,  or  some  like  method,  in  order  to  ascertain 
a  value  for  the  residuum,  for  you  must  know  the  value  of  each  prop- 
erty before  you  can  know  the  value  of  the  aggregate  of  them  all,  and  you 
must  know  what  deductions  are  to  be  made  therefrom,  before  you  can 
know  what  is  the  residuum,  or  any  part  thereof.  But  that  is  only  a  mode 
of  arriving  at  the  result — ^a  means  to  an  end — processes  of  calculation 
to  help  one  to  ascertain  a  determinate  sum— stepping  stones  by  using 
which  you  reach  a  spot  where  there  is  sure  footing. 

The  arithmetical  machinery  which  you  use  to  enable  you  under- 
standingly  to  appraise  so  complex  an  object  of  seizure  as  an  undivided 
and  unsettled  interest  in  a  succession,  must  not  make  you  confound  the 
object  that  is  finally  appraised  with  the  several  and  different  objects, 
the  value  of  which  you  have  had  to  consider,  before  you  could  ascer- 
tain the  value  of  that  resultant  of  them  all.  You  must  necessarily  know 
what  is  the  value  of  these  tangible  objects — the  various  pieces  of  prop- 
erty, the  various  kinds  of  assets,  rights,  etc.,  the  various  charges  and 
diminutions,  etc. — ^before  you  can  know  at  what  sum  to  appraise  this 
intangible  object,  which  has  been  seized. 

'  The  plaintifiTs  cpunsel  lose  sight  of  this  when  in  their  brief  for  a 
rehearing,  they  treat  the  receipt  or  acquittance  of  Mrs.  Trigg  to  her 
mother  as  a  conveyance  or  attempted  conveyance  of  land.  In  both 
cases— the  thing  seized,  and  the  thing  acknowledged  to  have  been  re- 
ceived—is a  certain  share  or  interest  in  an  incorporeal  right. 

If  a  succession  is  composed  of  many  kinds  of  property — elands, 
movables,  rights  and  credits,  money — and  heirs,  who  are  competent  to 
act,  partition  it  among  themselves,  it  cannot  be  doubted  that  one  might 
take  her  share  wholly  in  money,  and.  another  wholly  in  land,  or  other 
property.  Mrs.  Trigg,  whether  from  choice  or  necessity,  took  hers 
wholly  in  money,  or  cotton  which  immediately  produced  money.  It  is 
not  yet  established  with  absolute  certainty  that  she  has  received  the 
whole  of  her  share,  but  it  is  probable  that  such  is  the  fact.  Her  receipt 
to  her  mother,  the  administratrix  of  the  estate,  and  the  usufructuaiy  of 
one  half  of  the  property,  is  in  full  payment,  and  it  appeeirs  to  be  con- 
ceded in  argument  that  if  what  she  has  received  is  chargeable  to  her  as 
a  part  of  her  share,  that  it  will  turn  out  to  be  even  more  than  her  portion 
of  the  succession. 
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If  then  she  had  already  received  her  full  share  of  the  succeseioD, 
whether  in  one  kind  or  in  many  kinds  of  property,  before  the  seizure 
was  made  by  the  marshal,  what  did  the  plaintiff  buy  but  the  right  her 
debtor  had  at  the  time  of  seizure  ?  What  rights  did  the  plaintiff  acquire 
by  the  purchase,  other  than  those  her  debtor  already  had  ?  And  if  Mrs. 
Trigg,  in  a  forced  partition  at  her  instance  of  the  succession  property, 
and  a  compulsory  account  proYoked  by  her  of  the  administration,  would 
be  compelled  to  submit  to  having  her  share  reduced  by  the  sums  she 
had  already  received,  and  if  it  turned  out  that  e^e  had  received  all,  and 
would  not  be  permitted  to  take  more — why  should  not  the  plaintiff  be 
bound  to  do  the  fame,  seeing  that  she  could  do  only  that,  and  no  more, 
which  Mrs.  Trigg  could  do,  whose  rights  she  had  acquired,  and  in  whose 
place  and  stead  quoad  the  succession  she  stood. 

Our  opinion  is  that  the  plaintiff  has  acquired  only  such  interest  as 
Mrs.  Trigg,  now  Mrs.  Pillow,  had  in  the  succession  of  her  father  at  the 
time  the  seizure  was  made,  and  if  she  had  received  already  a  sum  of 
money,  or  property  which  produced  money,  equal  to  the  value  of  her 
share  of  the  succession,  then  she  had  no  interest  further  therein. 

We  are  asked  to  put  an  end  to  this  controversy  by  a  preisent  decree, 
but  there  is  not  complete  evidence  in  the  record  what  the  value  of  the 
succession  was  at  the  time  of  the  seizure  of  Mrs.  Trigg's  interest,  and 
although  she  has  receipted  to  the  administratrix  for  the  whole  of  her 
interest,  the  verity,  good  faith,  and  correctness  of  that  receipt  is  open 
to  attack  by  the  plaintiff,  who  may  be  able  to  establish  that,  over  and 
above  the  sums  and  property  already  received  by  Mrs.  Trigg,  there  is 
still  something  now  coming  to  her  as  an  heir  of  her  father.  If  there  be 
anything  still  due  her,  the  plaintiff  is  entitled  to  it.  If  there  is  not  any- 
thing due  her,  the  plaintiff  has  acquired  nothing  by  her  purchase.  We 
are  compelled  to  remand  the  case.    Therefore 

It  is  ordered  and  adjudged  that  our  former  decree  remain  undis- 
turbed. 

Mr.  Justice  Eoan  recused  himself  in  this  case. 
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No.  7100. 
State  vs.  Jack  Tobt. 

A  Bervioe  of  the  duly  oertlfled  list  of  the  jurors  for  the'term  at  which  the  aeeused 
was  tried,  made  on  the  aooused  during  that  term,  and  made  two  weeka  before 
his  trial,  is  a  sufficient  compliance  with  the  law  reauirin«  sueh  serTioe  to  be 
made  two  days  before  the  trial. 

A  defendant  on  trial  for  burfflary  and  errand  larceny,  has  no  riffht  to  introduce  in 
evidence  his  own  Toluntary  statement  taken  before  the  magistrate.  Deeisioii 
in  State  ts.  YanderffrifT.  as  Annual  96  affirmed. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  TFAt<- 
aker,  J. 

G.  JV.  Ogden,  Attorney  General  for  the  State. 

Wm.  Beed  Mills,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spenoeb,  J.  The  defendant  was  convicted  of  burglary  and  grand 
larceny.  His  counsel  relies  on  two  grounds  for  reversal  of  the  sen- 
tence— 

First— On  the  ground  that  no  duly  certified  list  of  the  jurors  for 
the  December  term  was  ever  served  upon  him.  There  were  two  ser- 
vices of  said  list  upon  him — one  on  the  5th  December,  and  one  on  the 
14th  December.  His  trial  commenced  on  the  19th.  The  last  copy  served 
has  no  visible  impress  of  the  seal  of  the  Court.  The  former  has,  but 
not  a  very  distinct  one.  It  is  objected  that  neither  is  sufficient :  and 
that  even  if  the  copy  served  on  the  5th  be  properly  sealed,  it  was  not 
good  for  a  trial  commencing  on  the  19th,  since  the  law  says  the  service 
must  be  made  "  two  days  before  the  trial."  We  think  that  if  the  aooused 
had  two  weeks  instead  of  two  days,  to  inform  himself  about  the  panel, 
he  ought  to  be  satisfied.    The  greater  delay  includes  the  lees. 

Second— The  second  exception  is  taken  to  the  refusal  of  the  Judge 
to  allow  the  accused  to  introduce  in  evidence  his  own  voluntary  state- 
ment taken  before  the  magistrate.  We  have  been  earnestly  pressed  to 
reconsider  this  question,  and  to  overrule  the  case  of  "  State  vs.  Yan- 
dergriif,"  23  A.  95.  which  decides  against  its  admissibility.  A  careful 
consideration  leads  us  to  the  conclusion  that  the  decision  referred  to  is 

correct,  and  rightly  interprets  the  legislative  wilL 

« 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed. 


DlSSEKTING  OfINIOK. 

DxBlakg,  J.  The  voluntary  declaration  of  an  accused  party,  made 
to,  received  and  certified  by  a  judge  or  magistrate,  "  shaU  be  evidence 
before  the  grand  and  petit  jury"    These  are  the  words  of  the  law ;  they 
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are  not  restrictiYe ;  and — to  hold  that  they  mean  "  evidence  for  exdu- 
8iyely  the  State,  against  ezclusively  the  accused  is  to  restrict— howso- 
ever plausibly— their  dear  and  indivisible  meaning. 

If  the  only  evidence  which  the  prisoner  is  allowed  and  induced  to 
give,  can  be  used  but  against  him  and  when  he  confesses  the  commission 
of  a  crime,  and  never  in  his  favor,  when  it  tends  to  disprove  or  justify 
the  commissioD.  is  he  not— indirectly  a^  least— and  under  that  construc- 
tion of  law— impelled,  by  a  legislative  artifice,  to  become  a  State  witness 
and  to  give  evidence  against  himself? 

His  unsworn  declaration  may  be  entitled  to  little  or  no  credit,  may 
be  invariably  suspected ;  but — nevertheless— that  which,  in  his  own  de- 
fence, he  could  not  be  denied  the  privilege  of  stating  orally,  he  can  state 
in  writing  to  the  jury.  Otherwise,  no  prisoner  can  be  induced  or  ex- 
pected to  make  a  voluntary  declaration,  to  unsheath  a  weapon,  the  han- 
dle of  which  would  always  be  in  the  grasp  of  the  prosecuting  attorney, 
and  the  point  to  his  breast 

I  respectfully  dissent  from  the  opinion  and  decree  of  the  majority. 

Mabb,  J.    I  concur  in  this. 
Rehearing  refused. 


No.  7408. 
iKTERDionoM  OF  SooTT  Watson.    Interventioh  ov  Mbs.  Wbathsblt,  et  al. 

The  interdlotion  of  a  person  will  not  be  pronounced  on  the  eyidenoe  of  two  medical 
experts,  neither  of  whom  had  ever  conversed  with  him  until  the  day  before  the 
flUns  of  their  report  of  his  condition,  and  who  had  had  no  opportunity  to  test 
his  mental  condition. 

Mere  weakness  of  mind  in  the  defendant  will  not  warrant  a  decree  of  interdiction 
when  such  a  decree  is  not  asked  for  by  any  of  his  relatives,  and  when,  in  view 
of  the  evidence  adduced,  it  does  not  appear  that  the  interdiction  is  necessary, 
either  for  the  protection  of  his  person,  or  his  property. 

1  PPEAL  from  the  Parish  Court,  Tensas,  Bondurant,  J. 

Reeve  Lewis  and  E.  Howard  Farrar,  curator  for  Scott  Watson, 
•defendant  and  appellant 

J.  W.  Montgomery,  Steele  &  Garrett  for  interveners,  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mankikg,  0.  J.  Scott  Watson,  the  elder,  died  in  1859,  leaving  a 
widow  and  three  minor  children,  the  youngest  of  whom  died  shortly 
afterwards.  His  estate  was  valuable,  consisting  chiefly  of  a  cotton 
plantation  in  Tensas  parish,  and  he  owed  no  debts.  The  mother  was 
oonflrmed  as  natural  tutrix  of  the  children,  and  an  inventory  was  made 
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of  the  sucoeesion  property.  In  1860,  she  married  John  R  Weatherly, 
having  first  convoked  a  family  meeting,  which  advised  that  she  be  re* 
tained  as  natural  tutrix  of  her  children,  but  that  she  must  give  a  bond 
according  to  the  requirements  of  law  relative  to  dative  tutors,  and  she 
accordingly  executed  a  bond  as  tutrix  in  the  sum  of  one  hundred  thou- 
sand dollars. 

The  two  surviving  children  of  the  Watson  marriage  are  a  son,  now 
called  Scott,  whose  interdiction  is  now  sought,  and  a  daughter,  Ida,  now 
Widow  Bobert  Weatherly.  In  1866  these  children  were  taken  to  France* 
by  their  mother  to  complete  their  education.  Scott  was  then  about 
nineteen  years  old,  and  was  a  promising  youth — '  the  brightest  boy  in 
school/  says  his  cousin  as  a  witness — '  both  mentally  and  physically^ 
sound,'  says  another.  Two  years  afterwards,  he  was  brought  home  in 
a  condition,  as  is  now  charged,  of  mental  idiocy  and  imbecility,  and  has 
so  remained  ever  since. 

In  1878,  the  parish  Judge  of  Tensas,  reciting  that  Scott  Watson  is 
afflicted  with  a  permanent  and  complete  idiocy,  and  subject  to  an  habit- 
ual state  of  imbecility,  to  such  an  extent  that  he  is  now  and  has  been 
.for  more  than  ten  years  entirely  unable  to  take  care  of  his  person  and 
property,  and  that  he  has  real  and  personal  property  of  great  value  as 
well  as  large  sums  due  him  from  his  mother,  and  whereas  his  interdictioQ 
has  never  been  solicited  by  any  of  his  relatives,  whose  duty  was  to  in- 
stitute proceedings  to  that  end,  and  it  is  made  the  duty  of  the  judge 
to  pronounce  the  interdiction  ex  officio,  it  was  ordered  that  cause  be 
shewn  why  the  decree  should  not  be  made,  both  by  Scott  himself,  and 
by  an  attorney  at  law  who  was  at  once  appointed  to  represent  him. 
The  proceeding  is  taken  under  art.  384  of  the  Civil  Code,  and  is  as 
follows  ;— If  the  person  who  should  be  interdicted  has  no  relations  and  is 
not  married,  or  if  his  relations  or  consort  do  not  act,  the  interdiction 
may  be  solicited  by  any  stranger,  or  pronounced  ex  offiaw  by  the  judge 
after  having  heard  the  counsel  of  the  person  whose  interdiction  is 
prayed  for,  whom  it  shall  be  the  duty  of  the  judge  to  name,  if  one  be 
not  already  named  by  the  party.    New  No.  891. 

R  H.  Farrar,  Esq.,  the  counsel  appointed  by  the  court  to  represent 
the  proposed  interdict,  answered  by  a  general  denial,  and  requiring 
proof  of  the  judge's  allegations.  About  two  weeks  thereafter,  Scott 
Watson  answered  through  "  counsel  appointed  by  himself,"  as  is  stated 
therein,  denying  that  there  is  any  necessity  for  his  interdiction,  and 
praying,  should  the  court  decree  otherwise,  that  he  be  placed  under  the 
curatorship  of  his  mother.  At  the  same  time,  the  mother  and  sister 
intervened,  the  former  alleging  that  for  many  years  she  has  had  charge 
of  her  son,  taking  care  of  him,  and  protecting  him  with  the  attention 
and  solicitude  which  a  mother  alone  can  bestow,  and  that  there  is  no 


NEW  ORLEANS,  NOVEMBEB.  1879.  769 

Interdiction  of  Watson. 

necessity  for  the  appointment  of  a  curator  whereby  she  will  be  deprived 
of  the  care  and  supervision  of  his  person.  The  sister  reiterates  her 
mother's  allegations,  and  charges  that  the  proceedings  are  wholly  un- 
necessary, and  are  the  result  of  Impertinent  and  officious  intermed- 
dling by  outsiders,  who  have  no  interest  in  the  matters  involved.  She 
further  avers  that  she  is  her  brother's  presumptive  heir,  as  her  mother 
is  his  forced  heir,  and  she  desires  the  appointment  of  her  mother  as 
curatrix,  if  one  be  deemed  necessary. 

Upon  these  pleadings  the  case  was  tried,  and  judgment  of  interdic- 
tion was  pronounced. 

We  have  heretofore  had  occasion  to  consider  the  difference  between 
idiocy,  imbecility,  and  insanity,  and  to  define  these  three  mental  condi- 
tions. Francke's  case,  29  Annual,  802.  Insanity  is  not  attributed  to  the 
subject  of  the  present  procoedings.  His  interdiction  is  demanded  be- 
cause of  idiocy  and  imbecility.  The  allegation  is^  that  he  \b  "afflicted 
with  a  permanent  and  complete  idiocy,  and  is  subject  to  an  habituaj 
state  of  imbecility."  It  is  very  clear  that  he  is  not  an  idiot.  Idiocy 
is  marked  by  congenital  deficiency  of  the  mental  faculties,  says  a 
writer  on  this  subject.  2  Taylor's  Med.  Jurisp.  502.  The  first  appear- 
ance of  mental  lesion  was  about  the  time  he  had  attained  majority,  and 
while  pursuing  his  studies  in  France,  with  the  same  promise  of  a  bril- 
liant future  that  his  school-fellows  had  noticed  in  his  early  youth.  The 
cause  for  the  interdiction  must  be  imbecility. 

Two  physicians  were  appointed  to  examine  him.  One  of  them  had 
never  conversed  with  him  <  before  yesterday,'  the  day  of  the  examina- 
tion, which  lasted  an  hour  and  a  half.  He  describes  him  as  very  weak 
both  in  body  and  mind,  having  comparatively  no  mind,  and  would  sup- 
pose from  the  nature  of  the  disease,  that  he  would  at  times  be  violent, 
although  that  form  of  the  disease  is  not  so  apt  to  produce  violence  as 
some  other  forms — ^thinks  he  would  only  be  violent  when  irritated  or 
interfered  with — the  disease  is  rather  an  atrophy  of  the  mind  than 
melancholia,  and  \b  incurable.  The  other  physician  had  known  Watson 
longer — dressed  a  wound  in  his  hand  once,  but  had  little  or  no  conver- 
sation with  him  at  the  time,  and  consequently  could  form  no  idea  of  his 
mental  condition,  and  this  was  the  extent  of  his  intercourse  with  him 
until  the  examination  of  *  yesterday  '—says  he  was  quiet  on  both  occa- 
sions, and  judging  from  his  condition  yesterday,  should  think  he  never 
had  mind  enough  to  take  care  of  his  person  and  property.  The  first 
physician  says  that  Watson  has  not  now  mind  enough  to  take  care  of  his 
person  or  property.  They  both  join  in  a  formal  report  that  Watson  has 
that  form  of  insanity  described  in  medical  jurisprudence  as  dementia. 

It  is  manifest  that  if  the  necessity  for  interdiction  rests  solely  upon 
the  testimony  of  the  two  medical  experts,  no  sufficient  cause  is  shewn 
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for  a  deoree  which  entails  such  serious  consequences  upon  the  subject  of 
it.  Neither  of  them  had  had  opportunity  to  test  the  mental  oondttlon 
of  the  imbecile.  Neither  of  them  had  ever  conyersed  with  him  except 
during  the  examination  of  the  previous  day,  and  the  opportunities  for 
forming  an  opinion  upon  one's  permanent  mental  condition,  which  often 
displays  deceptive  manifestations,  were  conspicuously  meagre. 

Other  testimony  is  in  the  record,  from  which  we  gain  much  infor- 
mation of  his  condition.  Mr.  Clinton,  an  intelligent  lawyer,  speaks  from 
knowledge  of  Watson  in  his  earlier  youth,  and  before  there  was  any 
mental  lesion,  as  well  as  from  personal  observation  of  him  since.  The 
mother  and  sister  also  testified.  We  gather  from  the  evidence  that 
Watson  is  in  the  same  condition  as  was  Mrs.  Francke.  Early  after  his 
mental  disturbance  was  manifested,  he  was  submitted  to  the  late  Dr. 
Warren  Stone  for  examination,  who  advised  that  restraint  of  any  kind 
should  be  avoided,  and  the  largest  liberty  allowed  to  him.  This  oouise 
was  pursued,  and  with  apparent  benefit  He  ate  with  the  family — slept 
in  a  chamber  adjoining  his  mother's — had  perfect  freedom  of  action, 
and  required  only  the  supervision  that  a  child  does.  The  only  vicious 
or  violent  propensity  he  exhibits  is  cutting  his  clothes,  but  he  is  tract- 
able and  never  wild.  Some  years  after  Dr.  Stone's  examination,  he  was 
placed  in  a  Retreat  near  Baltimore,  but  was  removed  therefrom  by  the 
advice  of  the  physician  in  charge  of  It,  who  saw  that  even  a  partial 
restraint  was  hurtful,  and  commended  Mrs.  Weatherly  to  renew  her  for* 
mer  personal  supervision  and  control  of  him.  Last  summer  he  was 
sent  to  a  place  in  Mississippi  in  the  highlands,  and  remained  until  late 
in  the  autumn,  and  returned  in  better  condition  than  he  has  exhibited 
since  his  malady  began.  Everywhere  he  manifests  a  very  warm  love 
for  his  mother,  and  submits  himself  readily  to  her  direction.  "  It  would 
be  more  than  cruel,  says  the  sympathetic  sister,  to  take  him  away  from 
her.    It  would  be  death." 

The  matter  for  our  decision  now  is,  not  whether  he  shall  be  taken 
away  from  his  mother,  but  whether  he  is  in  that  condition  which 
requires  the  interposition  of  a  court  to  pronounce  his  interdiction.  We 
do  not  think  he  is  in  such  condition. 

The  case  is  almost  a  complete  parallel  to  that  of  Mrs.  Franeka 
The  malady  of  both  is  the  same.  Neither  is  able  to  take  care  of  his 
person  or  of  his  property.  Restraint,  if  prolonged,  would  unquestion- 
ably in  either  case  produce  dementia,  and  the  experiment,  tried  with 
both,  exhibited  the  same  result 

We  infer  from  a  part  of  the  testimony,  that  the  fact  that  neither 
Mrs.  Weatherly  nor  her  husband  had  ever  filed  an  account  of  Scott  and 
Ida  Watson's  property  and  revenues,  is  supposed  to  create  the  necessity 
for  interdicting  the  former.    As  a  consequence  of  this,  and  to  rebut  the 
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presumption  of  mal-approprlatlon  or  mismanagement  of  the  property, 
it  Is  In  evidence  that  the  property  Is  managed  with  unusual  skill  and 
Judgment,  and  It  Is  worthy  of  remembrance  In  this  aspect  of  the  case 
that  his  sister,  who  has  the  same  Interest  In  the  property,  does  not  call 
for  an  aocoimt,  nor  allege  mlsappropiiatlon  of  Its  revenues,  and  she, 
her  mother,  and  the  half-brother  of  the  second  marriage  are  the  heirs 
of  Scott,  and  the  only  persons  who  could  be  Injured  by  wasting  his  rev- 
enues, or  deteriorating,  or  Injuring  his  property.  If  It  were  otherwise, 
we  should  hesitate  before  pronouncing  a  sentence,  which  might  Incal- 
culably affect  the  proposed  Interdict  for  worse,  and  could  not  ameliorate 
his  physical  or  mental  condition.  If  the  lessons  of  experience,  taught 
by  subjecting  him  to  different  modes  of  treatment,  and  the  advice  and 
opinion  of  those  physicians,  in  whose  care  he  was  placed  with  the 
special  view  of  ascertaining  what  was  necessary  for  his  well-being,  are 
to  be  considered,  we  must  conclude  that  l^e  Is  not  labouring  under  Insan- 
ity (which  Indeed  Is  not  charged  In  the  pleadings)  but  rather  that  he  is 
afflicted  with  a  permanent  feebleness  of  Intellect,  which  only  requires 
uncongenial  treatment  to  be  developed  Into  dementia. 

This  subject  }b  attracting  a  large  share  of  the  attention  of  phllan- 
throphlsts  and  legists  now,  and  courts  are  proceeding  In  such  matters 
with  more  caution  and  circumspection  than  formerly.  We  perceive  no 
good  reason  for  Interdlctiniar  this  .unfortunate  man.  His  person  could 
not  be  better  cared  for  than  it  now  is  by  his  mother.  His  property 
seems  to  be  so  little  In  danger  that  his  co-heir,  equally  interested  with 
himself.  Is  satisfied  with  Its  present  management,  and  those  who  will 
inherit  It  upon  his  death,  are  making  no  complaint    Therefore 

It  Is  ordered,  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  now  j  udgment  in  favour  of  the  de- 
fendant and  Interveners,  the  costs  of  appeal  to  be  paid  by  the  defendant. 


DissENTiNa  OpnaoN. 

Whitb,  J.  I  cannot  agree  with  the  conclusion  of  the  Court  in  this 
oase,  and  express  my  dissent  with  much  hesitancy,  but  to  my  mind  the 
proof  In  the  record  is  so  clear  and  the  law  applicable  to  It  so  free  from 
ambiguity,  that  I  feel  compelled  by  a  sense  of  duty  to  state  the  reasons 
by  which  my  mind  has  been  convinced  that  the  interdiction  should  be 
pronounced. 

What  ia  the  issue  before  us  ?  The  Parish  Judge  of  Tensas  of  his  own 
motion,  after  reciting  that  It  had  come  to  his  knowledge  that  Scott 
Watson,  a  resident  of  his  jurisdiction,  who  was  the  owner  of  large  es- 
tates, was  Insane  and  incapable  of  managing  either  his  person  or  prop- 
erty. Instituted  proceedings  for  his  interdiction.  To  this  proceeding  the 
mother  and  sister  of  the  defendant  Intervened  and  resisted  the  Inter- 
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dictloiL  Was  the  action  of  the  Judge  warranted  by  law  ?  The  questioD 
does  not  in  my  mind  admit  of  disoussion  in  face  of  the  plain  text  of  GL 
0.  391,  saying :  If  the  person  who  should  be  interdicted  has  no  relations 
and  is  not  married,  or  if  his  relations  or  consort  do  not  act,  the  interdio- 
tion  may  be  solicited  by  any  stranger  or  pronounced  ex  officio  by  the 
Judge  after  hearing  the  counsel  of  the  person  whose  interdiction  is 
prayed  for,  whom  it  shall,  be  the  duty  of  the  Judge  to  name,  if  one  be  not 
already  named  by  the  party.  The  question  of  procedure  being  thus  de- 
termined, what  is  the  fact  as  to  insanity  vel  non  ?  To  my  mind  there 
is  no  doubt  of  the  oyerwhelming  and  uncontradicted  proof  of  insanity. 
To  make  this  obvious,  let  us  examine  the  proof  in  the  record.  Wiiat 
does  that  proof  show  ? 

The  father  of  Scott  Watson  died  years  ago,  leaving  a  widow  and 
three  children.  The  unfortunate  subject  of  this  litigation  grew  up  full  of 
promise  ;  having  been  sent  to  school  in  France  he  was  after  a  short  ab- 
sence  brought  back,  if  not  a  maniac  at  least  a  person  of  insane  mind. 
What  do  the  witnesses  say  ?  Let  us  examine  the  testimony  of  each  and 
every  one.  so  as  to  leave  no  room  for  misconception. 

L  Two  physicians  appointed  by  the  court  to  examine  him  both 
testify  and  report  him  as  insane,  as  incompetent  to  exercise  volition,  as 
utterly  incapable  of  taking  charge  of  his  person  or  property. 

2.  Alex.  Beed,  who  had  been  employed  to  take  care  of  him,  de- 
scribes him  as  a  person  of  unsound  mind,  as  an  insane  person,  unable  to 
take  care  of  his  person  and  his  property. 

3.  Wm.  Watson,  who  had  been  employed  to  take  charge  of  the  young 
man  on  a  trip  made  by  him  to  Mississippi,  describes  him  as  insane,  as 
at  times  frantic,  at  others  quiet,  but  never  either  rational  or  capable  of 
taking  care  of  his  person  or  his  property. 

4.  Bobert  Murdock,  an  old  resident  of  the  parish,  who  has  known 
him  from  his  boyhood,  testifies  that  he  is  insane  and  completely  in- 
capable of  volition. 

5.  Eli  TuUis,  who  has  known  him  from  birth,  testifies  to  the  same 
effect. 

6.  J.  T.  Watson,  a  cousin,  describes  him  as  an  insane  man,  never  in 
his  moments  of  partial  tranquillity  able  to  take  care  of  his  person  or 
property.  In  speaking  of  his  condition,  he  says :  "  He  is  perfectly  wild  at 
times ;  he  has  tried  to  kill  his  mother,  and  she  has  so  told  me."  The 
Parish  Judge  testifies  to  the  insanity  from  personal  knowledge ;  says  he 
was  impelled  to  institute  the  proceedings  from  a  sense  of  duty,  having 
seen  the  young  man  in  an  apparently  neglected  condition.  Such  is  the 
proof  for  interdiction ;  could  it  be  plainer  ?  Is  it  in  any  way  rebutted  ?  I 
think  not  The  mother  and  sister,  who  oppose  the  interdiction,  both  in 
their  testimony  admit  the  insanity,  but  think  the  insane  young  man  will 
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be  better  cared  for  by  his  mother  than  any  other  person.    T.  P.  Clinton, 
Esq.,  tef  tifles  to  an  Interview,  or  rather  a  meeting  with  him ;  ^e  mentions 
him  as  then  reasonably  quiet.    He  concludes  his  testimony  by  saying : 
"  He  Is  certainly  Incapable  of  managing  his  own  estate,  and  requires 
more  supervision  than  a  ten-year  old  boy."    Such  Is  every  particle  of 
testimony  In  the  record.    If  It  does  not  establish  Insanity  beyond  per- 
adventure,  what  could  prove  It  ?   What  Is  the  law  ?  "  No  person  above  the 
age  of  majority  who  Is  subject  to  an  habitual  state  qf  Imbecility,  insanity, 
or  madness,  shall  be  allowed  to  take  care  of  his  person  and  administer 
his  estate,  although  such  person  shall  at  times  appear  to  have  the  pos- 
session of  his  reason."  C.  C.  889.  If  the  defendant  be  Insane,  how  can  the 
mandatory  provisions  of  the  law  be  avoided  without  substltuthig  the 
volition  of  the  judge  for  the  will  of  the  law-maker  ?    True,  the  mother 
does  not  desire  the  interdiction,  but  that  her  wish  or  desire  ought  not  to 
control  is  rendered,  it  seems  to  me,  self-evident  by  keeping  In  mind  the 
words  shall  be  allowed,  already  referred  to,  and  by  considering  that 
even  a  stranger  may  provoke  Interdiction,  if  the  relatives  do  not  act. 
But,  It  is  said,  if  the  defendant  is  in  the  care  of  his  mother,  no  interest 
of  his  person  requires  his  interdiction.    The  wise  provisions  of  the  Code 
as  I  read  them  are  placed  on  no  such  narrow  basis.    They  contemplate 
giving  to  the  unfortunate  person  who  may  be  bereft  of  reason  the  bene- 
fit of  every  safe-guard,  without  regard  to  individuals  or  relatdonship ; 
they  provide  the  inflexible  and  disinterested  will  of  the  law,  as  a  shield, 
as  a  protection  where  the  natural  will  no  longer  exists.    Their  policy  is 
obvious,  founded  in  a  knowledge  of  human  nature,  the  result  of  the  ac- 
cumulated experience  of  all  ages,  to  obviate  all  danger  of  temptation ; 
they  provide  that  the  person  whose  Insanity  la  such  as  to  render  him 
incapable  of  taking  charge  of  his  person  or  property  is  to  be  directed 
not  by  any  one  or  two  of  his  relations  who  might  in  any  given  case  be 
interested  In  the  perpetuation  of  this  insanity,  but  that  the  courts  shall 
with  the  family  meeting  guard  his  person  and  administer  his  property. 
In  the  present  case  it  may  be  that  the  disease  is  incurable,  and  that  its 
victim  will  be  happier  in  the  hands  of  his  mother  than  elsewhere.    Does 
it  follow  that  a  decree  of  interdiction  will  remove  him  ?    He  is  the  owner 
of  a  large  and  fruitful  estate,  and  the  law  has  wisely  and  humanely  pro- 
vided that  the  revenues  of  the  property  of  the  Interdict  shall  be  ex- 
pended in  operating  his  cure  or  in  mitigating  his  sufferings.    The  very 
object  of  the  law  in  Interdicting  is  to  have  such  revenues  applied  to 
these  desirable  ends  under  the  eye  of  the  court,  so  that  the  person  who 
would  enjoy  the  revenues  if  no  interdiction  were  allowed  is  not  to  judge 
of  the  necessity  of  their  application.    It  is  for  this  reason  that  the  booka 
speak  of  the  decree  of  Interdiction  as  a  merciful  decree,  as  one  guaran- 
teeing to  the  sufferer  every  care  and  hope  of  cure,  free  from  the  danger 


764  SUPREME  COURT  OF  LOUISIANA, 

Interdiotion  of  WatBon. 

whioh  might  otherwifle  flow  from  theselflshness,  the  depravity,  the  inter- 
ested motives  of  individuals.  Aside,  however,  from  these  considerations, 
the  interdiction  is  in  my  judgment  required  to  protect  the  defendant 
from  being  defrauded  by  any  misguided  exercise  of  his  now  diseased 
will.  As  by  majority  the  law  presumes  capadty  to  contract,  so  it  con- 
tinues the  presumption  of  capacity  until  destroyed  by  the  presumption 
jvria  et  de  jure,  the  decree  of  interdiction.  If  to-morrow  we  were  called 
upon  to  enforce  against  the  defendant  a  contract  by  which  he  had 
divested  himself  of  his  heritage,  would  we  not  with  the  facts  in  this 
record  recoil  from  so  doing  ?  How,  however,  could  we  escape  it  if  we  now 
fail  to  recognize  that  disordered  will  from  which  incapacity  results  ?  It 
is  from  these  reasons  that  Marcad^  says  the  law-malcer  has  said  a  per- 
son deprived  of  reason  "  shall  be  interdicted,"  not  only  as  a  benefit  to 
himself,  but  also  as  a  protection  to  society,  to  avoid  the  pitiable  spectacle 
of  courts  being  made  the  instruments  of  wrong  and  injustice.  What- 
ever may  be  the  correctness  of  the  foregoing  views  as  to  the  necessity  of 
interdiction  for  the  sake  of  the  person  and  the  will  of  the  defendant,  in 
my  mind  they,  even  if  incorrect,  would  not  obviate  the  necessity  of  inter" 
diction.  The  large  estate  of  the  defendant  is  shown  to  be  in  the  hands 
of  his  step-father,  and  whilst  there  is  a  statement  that  the  real  estate 
appears  to  be  in  a  flourishing  condition,  there  is  nothing  whatever  to 
show  what  is  done  with  its  revenues,  or  what  has  become  of  the  personal 
estate,  which  was  very  large.  This  whole  estate,  both  personal  and  real, 
in  my  opinion  can  and  ought  to  be  administered  as  the  law  requires.  It 
is  said  that  his  mother  and  sister  are  his  presumptive  heirs,  and  they  do 
not  complain,  hence  there  is  no  reason  for  judicial  action.  The  law,  how- 
ever, is  not  so  harsh  as  to  consider  the  light  of  a  darkened  mind  as  gone 
out  forever ;  it  contemplates  the  possibility  of  a  cure,  and  it  acts  with 
that  object  in  view.  It  does  not  consider  an  unfortunate  sufferer  dead 
by  anticipation,  so  that  his  heirs  can  take  his  property  and  administer  it 
without  bond,  without  supervision,  without  responsibility.  The  pre- 
sumptive  heirs,  were  such  not  the  case,  would  be  interested  in  perpet- 
uating the  mental  disturbance.  The  mother  of  the  young  man  has  re- 
married ;  at  the  date  of  the  second  marriage  the  family  meeting  retained 
her  in  the  tutorship  upon  her  giving  bond  as  ^a  dative  tutor.  Years 
have  gone  away,  the  revenues  of  the  son's  estate  have  year  by  year  be^d 
acquired.  How  disbursed  is  a  question  upon  which  the  record  is  silent, 
And  which,  in  my  opinion,  should  be  answered  by  an  account  rendered 
with  the  formalities  required  by  law.  For  the  sake  of  the  defendant 
for  that  of  his  person,  his  will,  and  his  property,  as  also  for  society  itself 
I  think  the  judgment  of  interdiction  pronounced  below  should  be 
affirmed. 

Spsxceb,  J.    I  concur  in  the  opinion  and  conclusion  of  Mr.  Justice 
Whitb. 


NEW  ORLEANS,  NOVEMBER,  1879.  765 

Bhields  vs.  Pipes.  Tax  Collector. 


No.  7375. 


G.  B.  Shdelds  ys.  Pipes,  Tax  Coluktob.  5i  ists 

In  the  absence  of  allegation  and  proof  to  the  contrary,  it  will  be  presumed  that  the 
ordinances  of  a  police  jury  which  authorized  tt^e  construction  of  necessary 
public  works,  provided  for  the  payment  of  the  debt  thus  incurred,  as  required 
by  law. 

Where  a  valid  judgment  against  a  police  jury  orders  the  latter  to  levy  and  collect  a 
tax  sufQcient  to  pay  the  amount  called  for  by  the  judi^ment.  in  accordance  with 
*  the  law  then  in  existence  authorizing  the  police  jury  to  impose  such  a  tax,  a 
.  subsequent  act  of  the  LeiriBlature  repealing  the  law  authorizing  the  said  tax, 
and  subetitutlnir  another  law  which  makes  no  provision  for  paying  the  judg- 
ment, which  is  still  partly  unsatisfied,  divests  the  vested  rights  of  the  judff* 
ment  creditor,  and  is  therefore  unconstitutional. 

The  parish  court  is  without  jurisdiction  to  enjoin  the  execution  of  a  judgment  of 
the  Unifed  States  Court,  or  of  a  District  Court  of  the  State. 

The  tax  collector  is  incapable  of  standing  in  judgment  alone,  in  a  suit  by  a  tax- 
payer to  enjoin  the  collection  of  a  tax  levied  to  pay  a  tax.  The  judgment  cred- 
itor, for  whose  benefit  the  tax  was  laid,  must  be  made  a  party  to  the  suit. 

A  PPEAL  from  the  Parish  Court  of  Concordia,  Weng,  J. 

Wade  B.  Young  for  plaintiff  and  appellant. 

WUL  T.  Martin  and  0.  Mayo  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  In  1874  Welden  recovered  judgment,  in  the  United  States 
Circuit  Court,  against  the  Police  Jury  of  Concordia  parish,  on  obliga- 
tions for  work  done,  before  1861,  in  building  a  bridge,  a  jail,  and  other 
public  edifices.  This  judgment  was  the  result  of  a  compromise  by 
which  the  debt  was  diminished  more  than  one  third :  the  interest  was 
reduced  from  eight  to  five  per  cent ;  and  the  payments  were  divided  into 
five  equal  annual  instalments. 

In  accordance  with  the  then  existing  law,  act  of  1869,  No.  69,  Bev. 
Stats,  sections  2628,  29,  30,  it  was  decreed  that  the  Police  Jury  levy  the 
necessary  tax  to  meet  these  instalments  as  they  should  become  exigible: 
and,  as  thus  rendered,  the  judgment  was  "  formally  and  fully  consented 
to  and  ratified  by  ordinances  of  the  Police  Jury."  The  tax  was  levied 
and  applied  to  the  judgment  until  1878,  when,  in  consequence  of  the  act 
No.  96,  approved  April  20, 1877,  the  Police  Jury  refused  to  levy  it. 
Thereupon  the  judgment  creditor  proceeded  in  the  Circuit  Court,  by 
mandamus.  The  Police  Jury  set  up  and  relied  upon  section  103  of  this 
act,  which  repealed  all  general  laws  authorizing  the  levy  of  special  or 
judgment  taxes;  and  restricted  parochial  taxation,  throughout  the 
State,  to  the  maximum  of  one  per  cent,  provided,  that,  on  the  written 
application  of  a  majority  in  value  of  the  tax-payers  of  a  parish,  the  Po- 
lice Jury  shall  be  authorized  to  levy  additional  taxes,  not  in  excess  of 
five  mills.    On  hearing  the  court  held  this  act  to  be  unoonstitutionai,  in 
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80  far  as  this  pre-existing  Judgment  was  oonoemed;  and  the  maadamus« 
requiring  the  Police  Jury  to  levy  the  tax,  was  made  peremptory. 

Peter  Young  recovered  judgment  in  the  District  Ck)urt  of  the  State, 
for  the  Parish  of  Concordia,  on  the  sixth  April,  1877,  against  the  Police 
Jury,  on  obligations  and  evidences  of  debt,  alleged  to  have  been  for 
current  parish  expenses,  for  the  years  1873  to  1877,  inclusive.  By  con- 
sent the  amount  was  made  payable  in  five  annual  instalments,  bearing 
interest  at  five  per  cent,  from  the  date  of  the  judgment,  instead  of  from 
the  maturity  of  the  obligations,  respectively,  as  prayed  for :  and  in  Ik;- 
cordance  with  the  act  of  1869,  then  in  force,  the  judgment  ordered  the- 
parish  officers,  whose  duty  it  is  to  assess  taxes  for  the  parish,  forthwith 
to  assess  a  tax,  at  a  sufficient  rate  per  cent,  on  the  assessment  roll  of 
the  current  year,  to  pay  and  satisfy  the  first  instalment ;  and  to  make 
similar  assessment  to  meet  the  other  instalments  as  they,  respectiveiy, 
should  fall  due. 

In  obedience  to  these  mandates  of  the  United  States  Court  and  of 
the  State  Court,  the  Police  Jury,  by  ordinances  of  July  15  and  August 
19, 1878,  levied  a  tax  of  seven  and  eight  tenths  mills,  and  another  tax  of 
two  and  one  third  mills,  to  meet  instalments  on  the  Welden  and  Peter 
Young  judgments ;  and  the  tax  collector  was  endeavoring  to  collect 
these  taxes  when  Shields,  a  tax-payer,  brought  this  suit  in  the  parisli 
court  of  Concordia,  against  the  tax  collector,  and  obtained  an  injunction 
arresting  further  proceedings  as  to  him. 

The  petition  charges  that  the  ordinances  and  proceedings  of  the 
Police  Jury  and  the  tax  collector  are  illegal,  null,  and  void,  because  they 
are  in  violation  of  section  103,  of  the  act  96,  of  1877 ;  that  petitioner  has 
already  paid  or  tendered  to  the  collector  the  amount  of  the  general 
parish  tax  assessed  on  his  property,  ten  mills,  and  a  special  parish  levee 
tax  of  two  mills ;  and  that  there  is  no  special  act  of  the  Legislature, 
and  no  written  application  of  a  majority  in  value  of  the  tax-payers  to 
justify  the  Police  Jury  in  imposing,  and  the  tax  collector  in  collecting 
any  additional  tax. 

The  tax  collector  sets  np  and  relies  upon  the  judgment  of  the 
United  States  Court,  making  the  mandamiis  peremptory  as  res  ac^'udi- 
cata,  so  far  as  the  Welden  claim  is  concerned.  With  respect  to  the  Peter 
Young  judgment,  he  denies  that  the  act  of  1877  is  applicable,  because : 

1.  The  tax  of  ten  mills  is  not  more  than  sufficient  to  pay  the  cur- 
rent expenses  of  the  parish ;  and  the  judgment  could  never  be  paid  out 
of  the  funds  produced  by  such  assessment ; 

2.  That  the  act  of  1869  "was  in  force  at  the  time  the  judgment  was 
rendered ;  and  the  Police  Jury  in  assessing  the  tax  complained  of  but 
endeavored  to  carry  it  into  effect. 

3.  That  the  act  of  1877  is  unconstitutional  and  without  effect  as  to 
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the  tax  levied  to  pay  the  Peter  Young  judgment :  that  it  impairs  the 
obligation  and  destroys  his  rights  under  it ;  and  interposes  a  perpet- 
ual bar  to  the  recovery  of  his  judgment,  and,  therefore,  violates  the 
constitutions  of  the  United  States  and  of  the  State  of  Louisiana. 

1 

The  parish  judge  held  the  act  of  1877  to  be  in  violation  of  art  1,  sec. 
10,  clause  1,  of  the  Constitution  of  the  United  States,  and  art.  110  of  the 
constitution  of  Louisiana ;  and  he  dissolved  the  injunction,  and  ordered 
the  collector  to  enforce  payment  of  the  tax  enjoined. 
'  It  will  be  observed  that  the  suit  is  based,  and  the  injunction  was 
obtcdned,  on  the  single  ground  that  the  ordinances  of  the  Police  Jury, 
and  the  proceedings  of  the  tax  collector,  are  illegal,  null,  and  void,  be- 
<»u8e  they  *'  conflict  with  and  are  in  violation  of  the  provisions  of  section 
103,  of  the  act  No.  96,"  etc.  The  plaintiff  does  not  attack  either  the 
Welden  judgment  or  that  in  favor  of  Peter  Young ;  nor  could  he  have 
attacked  either  in  the  parish  court,  because  the  amount  of  each  judg- 
ment is  far  in  excess  of  the  jurisdiction  of  the  parish  court;  and  because 
the  action  to  annul  a  judgment  must  be  brought  in  the  court  in  which 
it  was  rendered. 

The  argument  in  this  Court  has  taken  a  much  wider  range  than  the 
pleadings  justify.  Counsel  for  appellant  contends  that  the  presumption 
is  conclusive,  from  the  fact  that  the  claims  of  Welden  and  Young  have 
not  been  paid,  that  the  debts  were  contracted  in  violation  of  the  act  of 
1853,  re-enacted  in  1855,  and  in  the  Revised  Statutes,  section  2786,  etc., 
which  forbids  police  juries  to  contract  any  debt  or  pecuniary  liability, 
without  fully  providing  in  the  ordinance  creating  the  debt,  the  means  of 
paying  the  principal  and  interest.  The  argument  is  that  if  they  had 
been  fuUy  provided  for,  they  would  have  been  paid. 

But  this  is  not  necessarily  true.  It  was  admitted  that  the  Welden 
debt  was  contracted  when  )bhe  taxable  property  of  the  parish  was  esti- 
mated at  $14,000,000,  whereas  it  is  now  only  91,250,000.  The  legal  pre- 
sumption, in  the  absence  both  of  allegation  and  proof  to  the  contrary, 
would  be  that  the  police  jiiry  did  not  violate  the  law ;  and  that  ample 
provision  was  made,  in  the  ordinances  authorizing  the  building  of  the 
bridge,  the  jail,  and  the  other  public  edifices,  to  pay  the  debt  thus  con- 
tracted. A  very  low  rate  of  taxation  on  $14,000,000  of  taxable  value, 
would  have  sufficed ;  but  that  rate  would  be  wholly  inadequate,  when 
the  taxable  value  was  reduced  to  $1,250,000. 

It  is  not  possible  for  the  police  jury  to  know,  in  advance,  precisely 
what  the  parish  expenses  for  the  current  year  will  be.  These  expenses 
are  provided  for  in  the  annual  budget,  by  appropriation,  out  of  the 
annual  tax;  and  the  rate  of  taxation  is  based  upon  the  estimated 
amount  of  the  current  expenses,  and  other  debts  to  be  paid  during  the 
year.    The  current   expenses  will,  necessarily,  fluctuate  in  different 
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years ;  and  they  can  not,  in  the  nature  of  things,  be  4>roTided  for,  in 
advance,  otherwise  than  estimatively.  The  sum  thus  appropriated  and 
raised  might  be  ample ;  and  yet  all  the  current  expenses  of  the  year 
might  not  be  paid,  either  because  all  the  tax  levied  is  not  collected,  or 
because  the  necessary  expenses  have  been  in  excess  of  the  amount 
fixed  in  advance  by  estimation,  or  because  the  money  collected  haB 
been  diverted  to  other  uses. 

The  Act  of  1853  can  not  be  applied  strictly  to  the  current  expeoBes 
of  the  parish,  because  the  amount  must  always  be  conjecturaL  AH 
that  the  law  requires,  or  could  reasonably  require  with  respect  to  them, 
is,  that  the  Police  Jury  shall  fix,  by  estimation,  the  amount  which  will 
be  required  to  meet  the  current  expenses,  and  appropriate  and  levy  such 
tax  as  will  raise  that  amount  If  the  amount  thus  raised  should  not 
suffice,  the  only  consequence  would  be  that  the  police  jury  would  be 
bound  to  supply  the  deficiency  in  subsequent  annual  budgets. 

The  fact  that  the  judgments  in  favor  of  Welden  and  Young  were 
the  results  of  compromises  with  these  creditors,  in  no  manner  impairs 
their  validity.  In  the  one  case  the  parish  obtained  a  large  reduction  of 
the  debt,  and  of  the  rate  of  interest :  in  the  other  case  all  the  interest 
which  had  accrued  up  to  the  date  of  the  judgment  was  remitted ;  and 
in  both  cases  the  tax-payers  were  relieved  of  the  oppressive  burden  of 
paying  these  judgments  in  full,  at  once,  by  dividing  them  into  live 
annual  instalments. 

No  such  issues,  however,  were  made  in  the  pleadings :  no  such 
questions  were  passed  upon  by  the  parish  court ;  and  they  can  not  be 
originated  in  this  court  The  legal  presumption  is  that  every  judgm^it 
of  a  competent  court,  rendered  contradictorily,  is  in  accordanoe  with 
the  law  and  the  evidence ;  and  if  the  legality  of  the  claims  on'which 
the  two  judgments  in  question  were  rendered  could  now  be  controverted, 
it  certainly  has  not  been  done  in  this  case :  nor  could  it  be  done  in  the 
parish  court,  in  a  suit  against  the  tax  collector  alone,  on  which  the  ordi- 
nances of  the  police  jury  levying  the  taxes  required  by  the  judgments* 
are  attacked  upon  the  single  ground  that  they  violate  section  103  of  Act 
96,  of  1877. 

The  judgments  vested  in  Welden  and  Young,  respectively,  the  right 
to  be  paid  the  amounts  awarded  to  them,  in  the  five  instalments  agreed 
upon.  At  the  time  these  judgments  were  rendered  the  only  means  of 
enforcing  the  payment  was  that  prescribed  by  the  Act  of  1869,  by 
assessments  to  be  made  for  that  purpose.  When  the  Legislature  subse- 
quently repealed  all  general  laws  authorizing  the  levy  of  a  spedal  or 
judgment  tax,  and  fixed  the  maximum  of  parochial  taxation  at  one  per 
cent,  a  rate  which,  it  was  admitted  in  this  case,  was  not  more  than  suffi- 
cient to  pay  the  current  expenses  of  the  parish,  it  either  intended  that 
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this  law  should  apply  only  to  Judgmenta  rendered  in  future,  or  it 
attempted  to  deprive  these  judgment  creditors  of  all  remedy ;  and  to 
divest  the  rights  vested  in  them  by  the  judgments.  It  was  no  more 
within  the  power  of  the  Legislature  to  deprive  these  creditors  of  the 
benefit  of  that  part  of  their  respective  Judgments  which  ordered  the 
levy  of  the  tax  to  pay  the  instalments  as  they  should  become  exigible^ 
than  it  would  have  been  to  reduce  the  amount,  or  the  rate  of  interest 
fixed  by  the  judgments. 

In  all  fairness,  and  in  legal  intendment,  it  must  be  presumed  that 
the  Legislature  did  not  intend  to  violate  either  the  Ck)nstitution  of  the 
United  States  or  of  the  State.  The  Constitution  of  the  United  States 
forbids  a  State  to  pass  any  law  impairing  the  obligation  of  contracts. 
Art  1,  sea  10,  clause  1.  The  constitution  of  Louisiana,  art.  10,  declares 
that  every  person, "  for  injury  done  to  him  in  his  lands,  goods,  person,  or 
reputation,  shall  have  adequate  remedy  by  due  process  of  law : "  and 
art.  110  declares,  that  "no  retroactive  law,  or  law  impairing  the  obliga- 
tion of  contracts,  shall  be  passed ;  nor  vested  rights  be  divested,  unless 
for  purposes  of  public  utility  and  for  adequate  compensation  made." 
To  apply  the  Act  of  1877  to  these  pre-existing  judgments,  and  the  vested 
rights  resulting  from  them,  would  be  to  violate  the  letter  and  spirit  of 
these  constitutional  provisions ;  and  would  be  in  excess  of  legislative, 
power. 

The  preliminary  injunction  should  not  have  been  granted ;  and  it- 
might  well  have  been  dissolved  on  other  grounds.    The  enforcement  of 
a  judgment  belongs  to  the  court  in  which  it  was  rendered ;  and  the  par- 
ish court  had  no  power  or  authority  to  enjoin  the  execution  of  the  judg- 
ment of  the  United  States  Ck>urt,  or  of  the  State  District  Court.    The^ 
«[ifor<3ement  of  a  judgment  dan  not  be  arrested  by  injunction  without, 
making  the  judgment  creditor  a  party.    The  tax  collector  was  inca]^ahlA5 
of  standing  in  judgment  alone  in  a  suit  to  enjoin  the  collection  of  a  far 
levied  to  pay  a  judgment ;  and  if  the  injunction  had  been  maintained, 
in  this  case,  it  would  have  been  no  obstacle  to  a  proceeding  in  the 
United  States  Court,  at  the  instance  of  Welden,  against  the  police  jury 
for  contempt ;  nor  would  it  have  prevented  a  mandamus,  and  subse- 
quent proceeding  for  contempt,  at  the  instance  of  Toung,  in  the  District 
Court,  to  enforce  the  levy  and  collection  of  the  tax. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 

Behearing  refused. 
49 
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No.  6856. 
Bradish  Johnson  et  al.  vs.  Edward  Butler  et  al. 

The  third  holders  and  owners  of  negotiable  bonds  of  a  parish,  which  were  issued 
by  the  police  jury  in  exohance  for  warrants  of  the  parish  that  were  almost 
entirely  illegal  and  void,  and  which  thus  had  as  their  consideration  a  debt  that 
was  only  partly  due  by  the  parish,  have  no  better  riffht  to  recover  on  the  bonds 
than  the  original  holders  thereof,  when  all  of  the  facts  and  circumstances 
under  which  they  acquired  the  bonds,  raises  ai;ainst  them  a  leiral  presumption 
of  nefirliflrence.  notice,  or  mala  fides. 

APPEAL  from  the  Setond  Judicial  District  Court,  parisli  or  Plaque- 
mines, Pardee,  J. 

E.  Howard  McCaleb,  Wm.  H,  Hunt,  and  Kennard,  Howe,  &  Prentice 
for  plaintiffs  and  appellees. 

E.  T.  Beauregard,  parish  attorney,  and  Henry  Cldapella  for  defend- 
ants and  appellees. 

Cotton  &  Levy,  Thomas  J.  Semmes,  and  A.  G,  Brice  for  intervenoiB 
and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DeBlanc,  J.,  and  on  the  rehearing  by  White,  J. 

DeBlanc,  J.  By  an  act  of  the  Legislature  of  the  State,  approved 
on  the  25th  of  March  1874,  five  persons,  to  wit:  the  president  of  the 
police  jury  of  the  parish  of  Plaquemines,  H.  P.  Kemochan,  H.  Mahony, 

« 

Dr.  Joseph  B.  Wilkinson,  and  O.  B.  Sarpy,  were  appointed  commission- 
ers, to  ascertain,  determine  and  report  to  the  police  jury  of  said  parish, 
the  amount  of  its  indebtedness.  Of  these  five  commissioners,  three 
were  then  members  of  the  police  jury  to  which  they  were  to  make  their 
report.  Those  three  members  were  Butler,  the  president  of  that 
body,  Mahony  and  Sarpy.  Under  these  circumstances,  the  report  of 
the  commissioners  could  hardly  have  failed  to  be  adopted  by  the  police 
jury.  Those  who,  at  that  time,  represented  the  parish  of  Plaquemines 
in  the  General  Assembly,  were  Butler  and  Mahony,  and  it  seems  evi- 
dent that  one  of  their  purposes,  in  urging  and  procuring  the  passage  of 
the  act  cdready  referred  to,  was  to  secure,  in  the  board  of  commission- 
ers, a  majority  favorable  to  their  scheme. 

In  the  first  and  the  most  important  of  the  six  sections  of  the  act  of 
the  25th  of  March  1874,  it  was  provided  *'that  the  police  jury  be  and 
they  are  hereby  authorized  to  issue  bonds  of  said  parish,  duly  signed 
by  the  president  and  clerk  of  said  police  jury,  and  sealed  with  the  seal 
of  the  district  court  of  said  parish,  to  the  amount  of  the  debt,  as  would 
be  reported  by  the  commissioners,  payable  to  bearer,  in  ten  years  from 
their  date,  and  bearing  interest  at  the  rate  of  eight  per  centum  per 
annum ;  the  interest  to  be  paid  annually.  Said  bonds  to  be  in  amounts 
of  not  less  than  fifty,  nor  more  than  one  hundred  dollars,  and  exchange* 
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able  for  any  of  the  debts  and  obligations  of  said  parish ;  provided  that 
the  ordinance  of  said  police  jury  making  provision  for  the  issue  of 
bonds  under  this  act  shall  not  have  the  effect  of  law  unless  it  shall 
receive  the  unanimous  vote  of  every  member  of  said  police  jury ;  and 
provided  further  that  said  bonds,  when  issued,  shall  be  countersigned 
by  each  and  ev^ry  member  of  said  police  jury,  which  shall  be  evidence 
of  the  fact  that  the  issuing  of  said  bonds  is  unanimously  approved  by 
them." 

These  wise  provisions  were  intended  as  the  passport  of  the  act,  but 
in  reality  were  but  vain  and  simulated  precautions :  the  authors  of  the 
scheme  had.  and  they  knew  it,  all  that  they  needed  to  carry  it  out :  an 
undoubted  majority  in  the  board  of  commissioners  and  a  partisan  in 
every  member  of  the  police  jury.  According  to  their  official  report 
made  to  the  police  jury,  the  commissioners  met  at  the  court-house  on 
the  1st  of  April  1874,  a  second  time  on  a  subsequent  day  which  is  not 
specified,  and  finally— to  deliver  their  report— on  the  18th  of  May  1874, 
when  three  of  them — Butler,  Mahony  and  Sarpy,  announced  to  them- 
selves, as  police  jurors,  and — so  far  as  it  appears  in  the  record — to 
another  of  their  colleagues,  that— from  the  16th  of  August  1871  to  the 
17th  of  November,  1873— the  police  jury  of  the  parish  of  Plaquemines, 
had  issueJ  certificates  of  indebtedness  or  warrants  against  said  parish, 
for  $92,857  20 :  that,  after  deducting  those  of  said  certificates  or  war- 
rants which  had  been  destroyed,  and  approximating  outstanding  claims 
for  the  years  1870, 1871, 1872  and  1873,  they  had  found  that  the  debt  of 
said  parish  amounted,  on  the  17th  of  November  1873,  to  $68,491  27. 

On  motion  of  Mr.  Sawyer,  the  parish  treasurer  was  then  authorized, 
by  the  police  jury,  to  issue  bonds  of  each  one  hundred  dollars,  to  be 
exchanged  against  the  thus  rapidly  ascertained,  determined  and 
announced  indebtedness  of  the  parish  of  Plaquemines,  in  conformity 
with  the  act  of  the  25th  of  February  1874.  All  this  was  done  on  the 
18th  of  May,  and — on  that  day — bonds  of  the  required  description  were 
signed,  sealed  and — we  presume — delivered.  This  extraordinary  celer- 
ity in  the  discharge  of  so  important  a  duty  as  that  entrusted  to  the 
commission  and  the  police  jury  is  easily' accounted  for:  there  was, 
there  could  have  been  no  difference  of  opinion  between  three  of  the 
members  of  the  commission,  who  constituted  a  quorum,  and  those  who 
—at  that  date— composed  the  police  jury. 

In  alleged  accordance  with  the  act  of  the  L^slature  and  the  ordin- 
ance of  the  police  jury  of  the  18th  of  May  1874,  bonds  to  the  amount  of 
thirty-nine  thousand  six  hundred  dollars  were  issued,  and  many  of 
these  sold  in  the  city  of  New  Orleans,  within  a  short  delay  after  their 
delivery,  at  from  fifteen  to  thirty  cents  on  the  dollar ;  and  it  is  more 
than  probable  that  the  whole  of  the  bonds  authorized  by  the  ordinance 
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would  have  been  so  issued  and  disposed  of,  were  it  not  that,  on  the  lOth 
of  June  1874,  several  taxpayers  of  the  parish  of  Plaquemines  obtained 
from  the  Second  District  Ck>urt  an  order  enjoining  any  additional  issu- 
ance of  said  bonds  and  prohibiting  the  assessment,  levy  and  collection 
of  any  tax  to  pay  either  the  principal  or  interest  on  the  same. 

The  grounds  on  which  the  taxpayers  rely  to  sustain  their  injunction, 
are: 

1.  That  the  act  of  the  Legislature,  of  the  25th  of  February  1874, 
is  unconstitutional  and  void,  in  this : 

It  proposes  to  acknowledge  debts,  without  even  the  consent  of  the 
pretended .  debtor. 

It  creates  an  agent  without  the  prindpal's  assent. 

It  delegates  to  that  agent,  and  to  be  exercised  ex  parte,  a  power 
which  can  be  exercised  by  only  the  courts  of  this  State. 

The  bonds  issued  by  the  parish  officers  are  in  excess  of  the  reven- 
ues of  the  years  in  and  for  which  they  were  issued. 

2.  That  the  act  of  1874  was  passed  in  the  interest  of  Butler, 
Mahony  and  their  accomplices,  to  procure  the  issuance  of  bonds  for 
debts  which  have  never  existed,  and  for  debts  which — ^previously — ^had 
been  declared  invalid  by  the  courts  of  this  State. 

3.  That  the  preliminaries  which,  according  to  said  act,  were  to  be, 
have  not  been  performed  by  the  board  of  commissioners  before  issuing 
the  bonds. 

I. 

The  evidence  does  not  sustain  the  charge  that  any  improper  influ- 
ence was  used  to  procure  the  passage  of  the  statute  of  the  25th  of  Feb- 
ruary 1874,  and  that  statute--construed  with  regard  to  the  objects  for 
which  it  was  enacted — is  not  unconstitutional.  Those  objects  were — ^not 
to  create  any  debts—but  to  ascertain  what  was  then  the  amount  of 
already  existing  debts  for  which  the  parish  of  Plaquemines  was  liable, 
and  to  authorize  its  police  jury  to  settle  with  its  creditors  in  bonds 
bearing  interest  and  payable  in  ten  years.  The  commission  appointed 
for  that  purpose  could  not  be  and  was  not  invested  with  the  power  of 
finally  acknowledging  or  finally  rejecting  any  claim,  but  was  directed  to 
investigate  the  matter  submitted  to  their  consideration  and  report  the 
result  of  their  investigation.  Their  report  was  binding  neither  as  to 
any  rejected,  nor  as  to  any  acknowledged  daim,  and  could  hare  bean 
approved  or  disputed  by  either  the  police  jury  to  which  it  was  made, 
the  taxpayers  or  any  creditor  of  the  parish. 

The  law  specially  provides  how  and  by  whom  the  accounts  against 
a  parish  shall  be  approved,  and  the  only  task  of  the  commissioii 
appointed  by  the  act  of  1874,  was  to  make  out  a  detailed  list  of  those 
who  held  the  legal  evidence  of  any  claim  against  the  parish.     They 
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could  not  have  Justly  denied  the  oorrectnees  of  a  bill  of  fees  approved 
by  a  judge,  nor  classed  as  a  fundable  debt,  one  which  would  have  been 
previously  passed  upon  and  rejected  by  a  competent  court.  Their 
exclusive  function  was  to  inspect  and  report.    They  reported,  but  did 

they  inspect? 

11. 

Before  proceeding  to  examine  any  other  question  presented  in  this 
case,  we  have  to  decide  whether,  as  contended  by  those  who  have  inter- 
vened in  this  suit,  the  plaintifCs,  who  are  taxpayers  of  the  parish  of 
Plaquemines,  can  not  inquire  into  the  consideration  of  the  bonds  held 
by  them,  the  interveners,  and  which  they  purchased  before  maturity. 
For  at  least  two  reasons,  the  taxpayers  could,  as  they  did,  inquire  into 
the  contested  consideration  of  bonds  subscribed  and  delivered  by  their 
agents. 

1.  Those  who  represent  a  State  or  a  parish,  derive  their  powers 
from  the  law,  and  the  State  or  parish  can  be  bound  but  by  those  of 
their  acts  expressly  embraced  within  the  scope  of  their  limited  agency, 
or  which — as  an  inevitable  consequence — ^are  inseparable  from,  and 
must  invariably  precede  or  follow  the  exercise  of  the  delegated  pow- 
ers. Any  act  done  beyond  the  scope  of  that  agency  is  an  absolute  nul- 
lity, which  may  be  urged  and  contested  by  the  principal  or  any  inter- 
ested party ;  and  those  who  purchase  or  discount  the  obligations  of  a 
parish  must — at  their  peril — ascertaini  not  merely  that  they  bear  the 
signatures  of  the  parish's  agents,  but  also  that,  in  subscribing  the  obli- 
gations, the  agents  have  not  exceeded  their  powers.  How,  may  it  be 
asked,  can  that  fact  be  verified?  It  can  be  verified  without  trouble  or 
dlffloulty.  Whatever  may  be  their  character  or  extent,  claims  against  a 
parish  are  evidenced  by  vouchers  deposited  in  a  specified  office,  and 
whomsoever  they  were — planters  or  brokers— those  who,  to  pay  their 
taxes  or  to  speculate,  intended  to  procure  any  of  the  bonds  issued 
under  the  legislative  act  of  1874,  were  bound  to  ascertain — by  an  inspec- 
tion of  the  law,  the  ordinance,  the  commissioner's  report  and,  if  any, 
the  deposited  vouchers— whether  the  bonds  sought  to  be  sold  or  which 
they  proposed  to  buy  had  been  issued  for  the  consideration  specified  in 
the  statute.  To  recover  on  such  instruments  and  under  the  peculiat 
and  express  provisions  of  that  statute,  it  is  not  enough  to  show  that  the 
police  jury  was  empowered  to  issue  them,  it  must  also  be  shown — as  the 
act  of  1874  imperatively  prescribes— that  they  were  exchanged  foi 
debts  and  obligations  of  the  parish  of  Plaquemines.  As  to  plainti£fe» 
interest  in  attempting  to  prevent  the  levy  of  a  tax  to  pay  what  they 
consider  as  fraudulent  claims,  there  can  be  no  doubt.  It  is  more  than 
a  right,  it  is  a  duty  on  the  part  of  every  citizen  to  denounce,  resist,  pur- 
sue and  defeat  illicit  schemes  which  tend  to  increase  the  burden  of 
taxation  and  destroy  the  value  of  property. 
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In  the  brief  of  plaiatiflfs'  counsel,  it  is  contended  that  the  act  of 
1874  requires  that  the  bonds  be  signed  by  the  president  and  clerk  of 
the  police  jury,  and  that,  as  those  held  by  intervenors  are  signed  by  the 
president  and  secretary  of  that  body,  they  are  not  in  the  form  required 
by  the  act.  We  believe  otherwise ;  the  clerk  and  secretary  are  but  one 
and  the  same  person,  and  the  bonds  are  certainly  signed  by  the  person 
designated  in  the  statute,  whose  real  title  is  that  of  secretary.  The  dif- 
ference in  the  title  mentioned  in  the  act  and  that  which  appears  on  the 
bonds,  is  merely  a  difference  in  the  sound  of  a  word  and  not  one  in 
the  capacity  of  the  officer. 

IV.  . 

In  their  printed  argument,  plaintifib  insist  that  the  seal  of  the  dis- 
trict court,  which  is  but  dimly  impressed  on  the  bonds,  was  thereto 
affixed — not  by  the  clerk  of  said  court— but  by  one  who  was  not  the 
custodian  of  that  seal,  and  "  who  had  no  authority  to  either  take  or  use 
the  same."  The  act  provides  "  that  the  bonds  shall  be  sealed  with  the 
seal  of  the  district  court,"  and — as  it  does  not  provide  by  whom  this 
was  to  be  done,  it  is  manifest  that  it  could  have  been  done  by  any  one 
under  the  direction  and  in  presence  of  the  police  jury.  In  this  respect, 
the  law  was  strictly  complied  with. 

V. 

We  consider  as  untenable  the  objection  that  **  the  bonds  issued  are  in 
excess  of  the  revenues  of  the  years  in  and  for  which  they  were  issued.'* 
The  neglect  of  the  police  jury  to  provide  for  the  payment  of  legitimate 
claims  existing  against  the  parish,  neither  did,  nor  could  destroy  its 
creditors'  rights.  That  neglect  merely  postponed  the  date  of  an  inevit- 
able payment ;  for,  if — as  we  believe — a  parish  should  not  hesitate  to 
spend  handf uls  of  gold  to  check  and  prevent  any  arbitrary  taxation  o' 
the  property  of  its  inhabitants,  it  should  never  hesitate  to  levy  and  col- 
lect the  taxes  necessary  to  compensate  the  services  rendered  by  its  offi- 
cers, and  which  are  indispensable  to  the  very  existence  of  its  local  gov- 
ernment. This,  on  its  part,  is  not  less  than  an  obligation,  and  such  an 
obligation  can  not  be  destroyed  by  the  neglect,  omission  or  refusal  of  a 
police  jury  to  provide  for  its  satisfaction.  Under  no  law  can  the  agent's 
wrong  relieve  the  principal  of  its  legally  incurred  liabilities. 

VL 

The  interest  coupons  attached  to  the  bonds  are  not  in  proper 
form:  they  are  not  signed  by  any  member  of  the  police  jury,  but  by 
only  its  secretary.  That  is  not  Sufficient :  that  interest  could  have  been 
stipulated  in  separate  and  legally  certified  coupons,  but  it  could  not 
have  been — as  it  was— stipulated  in  instruments  which,  though  attached 
to  the  bonds,  are  distinct  and  disunited  from  them,  which  bear  no  num- 
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ber,  no  mark  to  identify  them,  to  connect  them  with  the  principal  obli- 
gations, and  which  are  not  signed  by  a  single  one  of  the  police  jurors, 
the  signature  of  every  one  of  whom  was  indispensable  to  their  validity. 
In  this  instance,  however,  those  coupons  were  entirely  useless :  the  only 
interest  which  could  have  been  allowed  by  the  police  jury  is  correctly 
allowed,  and  the  terms  of  its  payment  fixed  in  the  body  of  the  bonds, 
which — ^without  the  coupons — ^are  complete  in  form. 

VII. 
The  last  and  most  important  point  which  remains  to  be  examined 
is:  "Are  the  bonds  herein  referred  to  without  consideration,  and — if 
they  are — had  the  intervenors  the  means  of  obtaining  full  information 
as  to  that  fact?"  The  bonds  were  subscribed  by  parochial  agents: 
the  latters'  mandate  was  a  statute  printed  on  the  backs  of  every  one  of 
the  obligations  subscribed  by  those  agents,  and — under  that  statute — to 
impart  validity  to  those  obligations — two  essential  conditions  were 
required : 

1.  The  commissioners  had  first  to  ascertain,  determine  and  report 
what  debts  existed  against  the  parish. 

2.  The  report  made,  bonds  were  to  be  issued  and  exchanged  for 
those  debts. 

Was  this  done  ?  It  may  have  been,  but  it  does  not  appear  that  it 
was.  A  long  and  naked  list,  numbering  six  hundred  and  ninety  claims, 
was  prepared  by  Patrice  Leonard  and  Armand  Lartigue,  who  had  been 
employed  by  the  police  jury,  then  partly  composed— as. already  stated, 
of  three  of  the  commissioners,  and  of  two  other  parties,  one  of  whom 
was  not  present  at  the  session  of  the  18th  of  May  1874,  and  signed  the 
bonds  at  Mr.  Butler's  house.  That  signature,  gifen  without  a  prior 
examination  of  the  reported  claims,  constitutes — nevertheless — the  last 
instalment  of  the  unanimity  required  by  the  act  of  1874,  in  the  police 
jury's  action  concerning  the  issuance  of  the  bonds. 

jShortly  after  these  too  hasty  and  unmatured  operations,  the  bonds 
of  a  parish,  whose  property  is  valued  at  two  millions  five  hundred 
thousand  dollars,  were  sold  to  brokers  in  the  city  at  from  fifteen  to 
thirty  per  cent.  This  fact,  we  admit,  is  not  of  itself  sufficient  to 
destroy  their  title  to  the  negotiable  bonds,  bnt  it  was  certainly  sufficient 
to  have  put  those  brokers  on  inquiry,  and  to  charge  them  with  notice  of 
every  legal  objection  that  might  be  urged  against  the  validity  of  those 
instruments ;  for — as  said  by  the  Supreme  Court  of  the  United  States, 
in  Marsh  vs.  Fulton  County,  *"  this  is  a  case  where  the  holder  was  bound 
to  look  to  the  action  of  the  officers  of  the  county,  and  ascertain  whether 
the  law  had  been  so  far  followed  by  them,  as  to  justify  the  issue  of  the 
bonds." 

10  WaUace,  683 ;  2  Otto,  595. 
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In  his  book  on  negotiable  inBtniments— sect  777— Mr.  Daniel  says : 
*'  If  the  amount  which  the  holder  offers  to  take  for  the  bond  is  totally 
insignificant  as  compared  to  its  face  yalue,  it  might  be  implied  notice 
that  there  was  something  wrong  about  it,  and  if  he  took  it  without 
inquiry,  he  should  not  be  protected.  There  is  no  conflict  between  this 
view  and  the  cabes  in  which  it  was  held  that  gross  negligence  will  not 
of  itself  be  sufficient  to  impair  the  purchaser's  title.  This  is  not  merely 
gross  negligence,  but  may  be  regarded  as  willful  or  fraudulent  blindness, 
and  abstinence  from  inquiry  so  great  as  to  amount  to  evidence  of  bad 
faith.  For  it  is  the  obvious  suggestion  of  reason  that  a  bona  fide 
owner  would  not  throw  away  his  property  for  a  mere  song,  and  that  the 
holder  acted  in  bad  faith  when  ho  acquired  it  for  comparatively  nothing." 

The  bond  or  warrant  of  a  State  or  a  parish  is  more  safely  guaran- 
teed than  the  note  of  the  richest  bank  of  the  world,  and-- except  in  times 
of  general  disaster — a  State  or  a  parish,  administered  by  faithful  and 
competent  officers,  should  ever  be  ready  to  pay  at  its  maturity,  and  dol- 
lar for  dollar,  every  one  of  the  warrants  issued  under  their  authority 
and  representing  an  honest  claim.  Those  who,  either  justly  or  unjustly, 
so  violently  suspect  the  validity  of  obligations  du&  by  the  whole  of  the 
taxable  inhabitants  of  a  State  or  parish,  as  to  purchase  them  for  an 
insignificant  fraction  of  their  expressed  value,  can  not  reasonably 
expect  that  the  suspicion  that  they  thus  cast  on  their  validity,  shall  not 
follow  them  in  their  own  hands  and  after  a  transfer.  If  they  did,  their 
expectation  would  be  deceived :  the  rule  is  "that  the  consideration  of 
such  a  transfer  must  be— not  only  apparently  valid — ^but  it  must  also  be 
valuable.  Otherwise,  it  does  not  protect  the  holder  against  prior 
equities  existing  between  the  immediate  parties  to  the  paper.*' 

Edwards  on  Bills  and  Notes,  second  edition,  p.  354, 355. 

Had  intervenors  referred  to  the  commissioners'  report,  and  thie— 
under  the  act  of  1874 — ^they  could  have  neglected  to  do  but  at  their 
risks,  they  would  have  found : 

1.  That — on  the  first  of  April  1874 — three  of  those  commisaioners 
met  and  "  begged  Mr.  Lartigue,  who  was  to  be  assisted  by  Mr.  Ijeonard 
and  themselves,  *'  to  make  out  a  statement  of  the  afCairs  of  the  parish 
of  Plaquemines." 

2.  That,  on  the  18th  of  May,  the  commissioners  again  met,  and 
submitted  a  report  based  partly  on  a  statement  made  by  Mr.  Ijartigue 
and  partly  on  their  own  approximaiion,  in  which  they  declared  that— 
on  the  17th  of  November  1873 — ^the  parish  debt  amounted  to  968,491  27. 

3.  That,  in  the  statement  which  accompanies  the  commlsaionerB' 
report,  one  party— the  sheriff— is  classed  as  the  holder  of  seventy-eigfat 
claims  against  the  parish,  four  for  $25,  twelve  for  $50,  three  for  $20D, 
and  the  balance — except  two — for  $100  and  more,  which  may  be  due  and 
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perhaps  properly  approTed,  but  which — unexplained  as  they  are  in  the 
statement — could  not  authorize  the  issuance,  and  do  not  establish— even 
partly— the  consideration  of  the  bonds.  The  only  remark  which  follows 
one  of  them  is  **  costs  for  prisoner  to  New  Orleans/* 

The  most  of  six  hundred  and  ninety  claims  carried  on  the  state- 
ment as  those  of  the  sheriff,  are,  mere  figures,  without  dates,  specifica- 
tions or  details,  and — as  a  whole — that  statement  is,  not  only  not  sup- 
ported, but  contradicted  by  the  evidence. 

Leonard  testified  that — in  the  space  of  eight  months — ^from  June 
1871  to  March  1872— the  police  jury  of  the  parish  of  Plaquemines 
issued  for  forty  thousand  dollars  of  what  is  there  known  as  the  red- 
back  warrants,  which — in  January  1876— were,  by  this  court,  declared 
unauthorized  by  any  law  and  invalid.  The  statement  prepared  by  Lar- 
tigue,  with  the  assistance  of  Leonard,  embraces — not  only  eighteen 
thousand  dollars  of  destroyed  warrants  for  which  bonds  were  issued, 
but  the  parish  Indebtedness,  as  therein  fixed,  is — though  not  altogether 
— almost  entirely  composed  of  the  red-back  warrants,  previously 
declared  unauthorized  and  invalid,  and  which — regardless  of  the  decree 
of  this  court — ^were  exchanged  for  the  now  disputed  bonds.  To  fix  that 
indebtedness,  Lartigue  and  Leonard  got  their  data  from  stub-books, 
memoranda  from  the  treasurer's  office  and  **  vouchers  kept  down  there 
by  the  committee"  Mr.  Butler  is  the  only  commissioner  who  aided  them ; 
but  what  he  did  is  not  shown. 

Referring  to  the  estimate  of  parish  liabilities,  plaintiffs'  counsel 
asked  Lartigue :  "How  did  you  make  it  out?"  "From  the  post-book  and 
a  statement  I  had  already  made  for  a  committee  appointed,  eight  or  ten 
months  before,  to  investigate  what  settlement  of  the  parish  debt  could 
be  effected."  "  You  made  that  estimate  out  of  the  presence  of  the  com- 
missioners, did  you  not?"  "Yes,  sir,  out  of  their  presence."  He  alone 
signed  that  estimate,  and — ^it  seems  evident — he  alone,  occasionally 
assisted  by  Mr.  Leonard,  prepared  it,  and— really — when?  Before  the 
passage  by  the  legislature  of  the  act  of  1874 ;  for— after  the  promulga- 
tion of  the  act,  he  was  only  ten  or  twelve  days  engaged  in  reviewing  and 
— ^we  presume — copying  the  statement  which  he  had  made  eight  or  ten 
months  before. 

The  general  rule  is  that,  when  a  negotiable  instrument  has  passed 
in  the  ordinary  course  of  business  into  the  hands  of  a  bona  flde  holder, 
for  a  valuable  consideration,  witl\out  notice,  the  defendant  can  not  avail 
himself  of  objections  founded  on  the  illegality  of  the  instrument  in  its 
inception.  This  rule — ^however — has  never  been  so  stretched  as  to 
cover  and  protect  the  unauthorized  acts  of  a  clearly  defined  and  limited 
agency :  those  who  purchase,  discount,  or— in  any  way — ^take  instru- 
ments subscribed  and  put  in  circulation  by  an  agent,  are  always  pre- 
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sumed  to  have  informed  themselves  as  to  the  nature  and  extent  of  the 
mandate  under  which  those  instruments  were  issued.  Whether  they  do 
or  not,  and  in  whatsoever  hands  the  negotiable  paper  may  have  passed^ 
the  principal  can — under  all  circumstances— contest  every  act  done 
beyond  or  In  violation  of  the  authority  which  he  delegated. 

In  this  instance,  the  report  and  statement  introduced  by  the  inter- 
veners themselves,  do  not  establish  that  the  commissioners  have,  as 
they  were  bound  to  do,  ascertained  and  determined,  according  to  either 
the  letter  or  spirit  of  the  statute  of  1874,  the  liabilities  and  indebtedness 
of  the  parish  of  Plaquemines ;  they  merely  reported  without  inspecting* 
To  justify  the  issuance  of  the  bonds,  their  report  should  have  contained 
a  detailed  statement  of  every  claim,  to  whom  and  for  what  they  were 
due,  the  dates  when  they  accrued,  whether  they  were  already  approved 
when  submitted  to  them,  or  merely  acknowledged  by  them  after  the 
submission.  The  report  should  also  have  been  accompanied  by  vouch- 
ers supporting  every  claim,  and— in  the  absence  of  the  original  vouch- 
ers—by the  creditor's  affidavit  or  any  other  substantial  proof.  We  caa 
not — on  the  unsworn,  naked,  incomplete,  dateless  and  unexplained 
statement  of  one  man,  lightly  adopted  by  a  commission,  howsoever 
respectable  that  commission  or  that  man  may  be — hold  an  entire  com- 
munity liable  for  thousands  of  dollars. 

We,  therefore,  conclude : 

1.  That  it  does  not  appear  that  the  indebtedness  of  the  pcurish  of 
Plaquemines  was  ascertained  and  determined,  as  required  by  the  statute 
of  1874.  . 

2.  That  the  ordinance  of  the  police  jury  of  the  18th  of  May  1874 
was  prematurely  adopted,  and  the  contested  bonds  prematurely  issued. 

3.  That  the  interest- coupons  attached  to  said  bonds  are  invalid 
and  void,  and  that  the  holders  of  those  merely  apparent  obligations 
can  recover  neither  on  the  bonds  nor  on  the  coupons. 

4.  That  an  injunction  properly  issued  to  restrain  any  additional 
issuance  of  said  bonds,  their  exchange  for  any  pretended  indebtedness 
of  the  parish  of  Plaquemines,  and  the  assessment,  levy  and  coUection 
of  any  tax  to  pay  either  the  principal  or  interest  on  any  of  said  bonds. 

It  can  not  be  denied  that — in  1874,  said  parish  was  largely  indebted. 
Up  to  at  least  that  time  and  for  a  period  of  several  years,  its  affairs  were— 
it  seems — ^administered  with  an  unparalleled  Carelessness.  Its  warrants, 
numberless  as  the  leaves  in  the  springy  were  exchanged  for  its  bonds ; 
and  its  bonds^then  as  thereafter— sold  and  purchased  for  a  tittle — were 
partly  used  to  pay  an  ever-increasing  tax.  In  his  settlement,  the  collector 
whs  preceded  Lartigue,  returned  to  the  police  Jury— in  evidence  of  claims 
against  the  parish)  an  amount  of  $40,000.  and  he— Lartigue — out  of  two 
settlements  of  thirty-two  or  four  thousand  dDllars  made  by  him  as 
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treasurer,  received — ^in  cash — from  five  to  seven  hundred  dollars,  and 
the  balance  in  warrants.  This  leaves  the  not  unreasonable  impression 
that  the  parish  of  Plaquemines  may  still  be  indebted  to  its  officers  and 
employees  for  services  rendered  prior  to  1874.  If  so,  those  who  now 
represent  it,  should  not  hesitate  to  ascertain  and  acknowledge  its  lawful 
liabilities  and  provide  for  a  satisfactory  settlement  of  the  same.  As, 
however,  neither  its  original  and  real  creditors,  nor  the  transferrees  of 
the  latter,  are  or  could  have  been  concluded  by  the  judgment  of  the 
lower  court,  as  to  any  right  or  action  which  they  may  have  acquired 
against  it,  before  or  since  the  issuance  of  the  condemned  bonds,  we  con- 
sider it  useless  to  change  or  amend  said  judgment,  which  is  affirmed 
with  costs. 


On  Reheabing. 

Whtte,  J.  After  a  careful  re-examination  of  this  cause  we  have 
concluded  that  our  former  decree  was  correct  and  should  be  adhered  to : 

1.  Because  the  bonds  were  issued  in  exchange  almost  entirely  for 
warrants,  called  "  red-back  warrants,"  previously  stricken  with  nullity 
by  decree  of  this  court. 

2.  Because,  ev^  if  the  commissioners  were  authorized  to  fix  the 
amount  of  parochial  debt  by  including  therein  whatever  of  valid  debt 
may  have  entered  into  the  outstanding  and  declared  illegal  warrants,  as 
a  matter  of  fact  they  did  not  so  do,  but,  on  the  contrary,  made  the  ille- 
gal warrants  the  measure  of  debt  without  reference  to  the  quantum  ot 
legal  consideration  merged  or  apparently  merged  in  the  illegal  warrants. 

3.  Because  finding  this  state  of  equities,  which  we  deem  adequate 
to  prevent  recovery  in  the  hands  of  the  original  holders,  we  do  not  think 
the  holders  now  before  us  have  shown  that  they  are  holders  under  such 
circumstances  as  to  entitle  them  to  the  immunities  of  the  law  merchant 
We  say  **  have  n*ot  shown,"  for  we  think  the  equities  having  been 
affinnatively  established  the  burden  was  on  them,  under  the  pleadings 
and  law,  to  have  made  such  proof  as  would  remove  the  claim  in  their 
hands  from  the  reach  of  such  established  defenses,  which  must  other- 
wise prevail.    Daniels  on  Negotiable  Instruments,  number  515,  p.  610. 

In  reaching  this  conclusion  we  do  not  take  alone  the  vileness  of  the 
price  as  creating  a  legal  presumption  of  negligence,  notice,  or  malajldes, 
but  all  the  facts  and  circumstances  of  the  case,  among  which  are : 

1.  The  vileness  of  the  price  iand  the  absence  of  all  proof  that  the 
securities  were  regularly  and  authoritatively  quoted. 

2.  The  existence  of  the  previous  adjudication  of  this  court  recog- 
nizing the  nullity  of  a  large  portion  of  the  outstanding  paper  of  the 
parish  of  Plaquemines. 


780  SUPREME  GOUBT  OF  LOUISIANA, 

JohiiMW  eft  al.  ▼•.  Butler  et  al. 

8.  The  shortneBs  of  time  elapeing  between  the  illegal  issue  of  the 
bonds  and  the  obtention  of  the  injunction  herein. 

4.  The  defects  in  the  bonds  themselves. 

5.  The  fact  that  the  intervenors  were  brokers  and  dealers  in  secu- 
rities and  more  likely  to  have  been  on  their  guard  and  held  to  a  greater 
degree  of  diligence  in  order  to  shield  themselves  fron^  the  consequences 
of  undue  laches. 

Beaching  these  conclusions,  we  deem  it  unnecessary  to  pass  upon 
whether  if  the  intervenors  were  holders  under  such  droumstances  as  to 
cover  them  with  the  shield  of  the  commercial  law  they  would  be  hdd 
only  to  look  to  the  legal  power  of  the  commissioners,  as  taught  by  so 
many  recent  cases  decided  by  the  Supreme  Court  of  the  United  States. 
The  doctrine  of  power,  as  thus  applied,  we  take  to  be  not  a  restriction 
OQ  or  enlaifpement  of  the  fundamental  principles  of  the  law  merchant 
Inother  wosds,  a  doctrine  teaching  not  that  one  who  is  not  a  third  holder 
for  value  and  before  maturity,  in  the  legal  sense  of  the  term,  is  only 
chargeable  with  inquiry  as  to  the  power  to  have  issued  the  securities, 
but  that  one  who  is  such  holder  is  bound,  under  all  circumstances,  to 
take  notice  of  the  power  by  which  the  securities  were,  issued ;  such 
power  being  the  measure  of  his  right  to  recover,  all  other  obstacles  or 
equities  being  removed  in  consequence  of  his  posseting  the  legal  char- 
acter of  a  third  holder. 

O^  course,  we  understood  our  former  decree  as  reserving  any  right 
of  action  for  any  legal  consideration  which  may  have  seemingly  been 
merged  in  the  illegal  bonds,  or  which  had  previously  been  ostensibly 
merged  in  the  warrants  declared  to  be  illegal ;  our  opinion  then  and 
now  being  that  the  non-existence  of  the  bonds  piaces  the  parties,  in  legal 
contemplation,  in  that  position,  as  to  rights  and  obligations,  which  they 
would  have  held  had  the  bonds  never  been  issued ;  saving,  of  course, 
such  rights  as  passed  to  the  holders  of  the  bonds,  and  their  consequent 
ownership  of  such  prior  legal  rights  absorbed  by  the  bonds  or  practi- 
cally merged  in  them. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturt>ed. 

Mr.  Justice  DsBlanc  adheres  to  his  former  opinion. 
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No.  7625. 
GiTT  OF  New  Obleans  vs.  Rhenish  Westfhalian  Lloyds  et  al. 

An  act  of  the  Lesislature  whioh  deolaree  that  no  manioipal  oorporation  shall 
asseas  any  lioense-tax  on  certain  persons  over  Ifioo,  and  prescribes  that  the  act 
shall  take  effect  from  and  after  its  passage,  can  not  be  construed  as  retroactive. 
It  applies  only  to  the  fatnre  assessments  of  such  a  tax,  and  hence  does  not 
repeal  any  municipal  ordinance  assessing  a  larger  tax.  which  was  enacted  by 
the  corporate  authorities  before  the  passage  of  the  legislative  act  Statutes 
will  always  be  construed  as  prospective  in  their  operation,  upless  their  lan- 
guage constrains  a  contrary  oonstruction. 

Foreign  insurance  companies  issuing  policies  from  their  own  domicile,  who  do 
not  carry  on  business  here,  who  have  no  agent  here,  and  who  only  agree  to 
accept  risks  placed  for  them  by  a  person  residing  here,  can  not  be  compelled  to 
pay  a  license*!;^  to  the  city  of  New  Orleans  in  virtue  of  an  ordinance  which 
imposes  a  license. of  $1000  on  ''every  agencv  doing  insurance  business  in  said 
city,  for  any  insurance  company  or  companies  not  therein  located,  for  each  and 
every  company  by  said  agent  represented."  Foreign  companies  are  amenable 
to  said  tax  who  do  business  here  through  an  authorized  agent. 

This  court  can  not  alter,  or  modify  its  judgment,  because  an  alleged  agreement 
between  the  parties,  suggested  for  the  first  time  on  an  application  for  a  rehear- 
ing, will,  in  consequence  of  the  judgment,  work  Injustice  to  one  of  the  parties 

APPEAL  from  the  Third  Distriot  Court,  parish  of  Orleans.    Monroe, 
J. 
S.  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Jtf.  M.  Cohen,  Hudson  dt  Feam,  Breattx,  Fenner  &  Hall,  and  Bayne 
db  BenaJiaw  for  defendants  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  and  application 
for  rehearing  was  delivered  by  Spencer,  J.,  and  on  the  rehearing  by 
Manning,  C.  J. 

Bfengeb,  J.  This  record  contains  a  number  of  cases  tried  together, 
and  depending  sabstentially  upon  the  solution  of  the  same  questions. 

In  December,  ItJTS,  as  by  law  required,  the  City  Council  adopted 
ordinance  No.  4789,  and  an  amendatory  ordhiance.  No.  4820,  imposing  a 
license  tax  on  *'ea(^  and  every  insurance  company  (life  and  accident 
insurance  companies  excepted)  located  and  doing  an  iasurance  business 
in  the  dty  of  New  Orleans ;  every  agency  doing  such  business  in  said 
city  for  any  insurance  company  or  companies  not  therein  located,  for 
each  and  every  company  by  said  agent  represented,  one  thousand  doUars. 

"  Every  life  insurance  company  or  agency,  and  every  accident  insur- 
ance company  or  agency,  five  hundred  doUars.'^ 

These  ordinances  went  into  effect  on  January  1,  1879,  and  were 
predicated  upon  and  preceded  by  the  annual  estimate  of  expenses  of 
1879,  required  by  law  to  be  made.  This  estimate  is  by  law  made  the 
basis  of  taxation  for  the  ensuing  year,  and  itself  constitutes  exclusively 
the  appropriation  bill  of  that  year.  In  other  words/the  city  is  reqtiired 
in  November  or  December  of  each  year  to  state  and  publish  in  detail 
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the  purposes  and  amounts  of  money  to  be  expended  for  the  ensuing 
year,  and  then  to  impose  licenses  and  taxes  to  an  amount  which  will 
exceed  that  estimate  by  ten  per  cent. 

See  Act  No.  7,  sec.  19,  extra  session  of  1870 ;  see.  14  of  Act  Ko.  73 
of  1872  ;  sec.  2  of  Act  68  of  1877. 

By  another  law  the  licenses  so  levied  and  assessed  by  the  dty 
were  due  and  payable  during  all  the  months  of  January  and  February, 
and  only  became  exigible  by  suit  and  with  penalty  from  and  after  the 
first  March  of  each  year. 

On  the  ninth  February,  1879,  after  a  large  number  of  insurance 
companies  had  paid  the  license  so  levied  against  them,  the  legislative 
act  No.  27  of  1879  was  passed  and  promulgated ;  the  fifteenth  para- 
graph of  the  first  section  of  which  enacts,  '*  that  there  shall  be  collected 
from  each  agent  or  representative  of  an  insurance  company  created  by 
or  under  the  laws  of  this  State,  and  transacting  an  insurance  business 
therein,  one  thousand'  dollars ;  from  each  insurance  company  or  agency 
not  chartered  by  this  State,  but  transacting  business  therein,  one  thou- 
sand dollars;  provided^  that  no  parish  or  municipal  corporations 
throughout  the  State  shall  assess  any  license  tax  of  over  five  hundred 
dollars  on  any  such  insurance  company."  Acts  1879,  No.  27,  p.  42, 
sec.  1,  §  15. 

All  the  defendants  in  these  suits  claim  the  benefit  ot  the  proviso  in 
said  act,  and  contend  that  it  repealed  the  ordinances  of  the  city,  im- 
posing on  them  a  greater  license  than  $500  for  the  year  1879. 

P.  A.  Barker  and  Messrs  Welshans  &  Woods,  who  aro  "  Insurance 
agents,*'  each  for  several  distinct  foreign  companies,  claim,  besides,  that 
the  ordinances  of  the  city,  in  so  far  as  they  are  construed  as  levying  a 
licence  tax  of  $1000  for  each  of  their  several  companies,  are  illegal  and 
unconstitutional,  an,d  violative  of  the  rules  of  uniformity  and  equality. 
That  the  business. of  "insurance  agent"  or  solicitor  is  a  known  and 
recognized  industry,  and  can  not  be  subjected. to  this  tenfold  taxation. 

The  first  question  presented,  therjefore,  for  solution  is  whether  the 
Act  27  of  1879,  which  contains  the  usual  repealing  clause,  had  the  efTect 
to  repeal  and  annul  the  ordinances  of  the  city  imposing. and  assessing 
licenses  to  meet  the  estimated  expenses  of  1879.  If  it  did  not  have 
that  effect^  it  will  be  unnecessary  for  us  to  go  into  the  question  of  legis- 
lative power  tQ  pass  retroactive  laws,,  and  other  kindred  questions  so 
extensively  discussed  before  us. 

.  It  is  a  safe  and  long-ei^tablished  rule  of  interpretation  that  laws 
prescribe  only  for  the  future.    C.  C.  Art  8. 

And  it  certa^iily  was  .the  io^tention  of  the  framers  of  the  constitu- 
tion of  1868  to  at  least  consecrate  that  rule,  for  it  provides  that  *'  no  re- 
troactive "  law  sh^U  Jbe  passed.    Constitution,  art.  110. 
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With  these  provisions  staring  us  in  the  face,  we  certainly  would  not 
t>e  justified  in  holding  an  act  to  have  a  retroactive  effect  unless  its 
terms  were  so  imperative  and  so  explicit  as  to  admit  of  no  other  con- 
struction, as  seems  to  have  been  the  case  In  Whited  vs.  Lewis,  25 
A.  p.  570. 

Turning  to  the  provisions  of  the  act,  we  find  that  it  is  couched  in 
terms  prospective  only.  It  says,  "  no  parish  or  municipal  corporation 
throughout  the  State  shall  assess  any  license  tax  over  $500,  etc  ; "  that 
the  act  shall  take  effect  "from  and  after  its  passage,**  to  wit,  ninth  Feb- 
ruary, 1879.  Here,  then,  are  no  words  looking  to  the  past.  Its  operation 
is  by  its  very  terms  for  the  future.  It  does  not  say  that  no  corporation 
or  parish  shall  collect  a  greater  license,  but  that  it  shall  not  hereafter 
assess,  i.  e.  levy,  or  impose  a  greater. 

We  have  seen  that  the  ordinances  of  the  city  imposing,  assessing, 
these  licenses  were  passed  nearly  two  months  before  this  act  was  passed. 
When  we  turn  from  the  language  of  the  act  to  the  circumstances  sur- 
rounding the  legislature,  it  is  rendered  almost  certain  that  it  was  not 
the  intention  to  g^ve  it  the  effect  claimed  by  defendants.  The  city  had 
made  its  estimates  for  1879  ;  had  thereby  made  appropriations  to  meet 
the  various  debts  and  liabilities  covered  by  its  estimate ;  had,  in  fact, 
-created  liabilities  and  debts,  all  predicated  upon  and  to  be  paid  out  of 
these  licenses  and  taxes  assessed  and  levied  in  December,  1878.  On  the 
faith  of  these  prospective  receipts  it  had  employed  laborers,  police  offl- 
•cers,  etc.  The  law  absolutely  forbade  that  the  expenses  should  exceed 
the  revenues.  Is  it  rational  to  suppose  that  under  these  circumstances 
the  legislature  intended  to  force  the  city  administration  into  a  violation 
of  law,  by  cutting  off  its  means  and  resources  to  meet  its  liabilities  and 
thereby  derange  all  its  financial  affairs? 

We  think  it  more  than  probable  that  the  reason  why  the  amend- 
ment referred  to  by  counsel,  as  having  been  offered  pending  the  pas- 
sage of  the  bill,  postponing  its  operation  to  December,  1879,  was  voted 
down,  and  another  providing  restitution  to  those  who  had  already  paid 
the  license  was  dropped  in  the  House,  will  be  found  in  the  view  we 
have  taken,  to  wit,  that  the  act  did  not  apply  to  municipal  taxes  already 
levied  and  assessed  to  meet  debts  and  liabilities  already  in  large  part 
•contracted. 

Judge  Gooley  in  his  Work  on  Taxation  p.  221,  thus  states  the  rule  ap- 
plicable to  this  subject :  *'But  there  Is  commonly  a  presumption  that 
any  new  tax-law  was  not  intended  to  reach  back  and  take  for  its  stand- 
ard of  apportionment  a  state  of  things  that  may  no  longer  be  in  exist- 
ence."   Taxation,  p.  221. 

Further  writing  on  the.  same  subject,  he  pronounces  that  to  be  "the 
li^eneral  rule  of  law  which  requires  the  courts  to  always  cansitue  statutes 
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as  proepeotiTe  aad  not  retrospective,  ualese  constrained  to  the  con* 
trary  cause  by  the  vigor  of  the  phraseology." 

In  Oakland  vs.  Whipple,  44  CaL  903,  it  was  held :  «'  Where  taxea 
are  levied  ander  a  law  which  is  repealed  by  a  subsequent  act,  onlesa 
it  appears  clearly  that  the  legislature  intended  the  repeal  to  work 
retrospectively,  it  will  be  assumed  that  it  intended  the  taxes  to  be  col- 
lected according  to  the  laws  in  force  wJien  they  were  levied,"  See,  al80» 
City  of  New  Orleans  vs.  Day,  29  A.  416. 

Holding,  therefore,  that  the  act  did  not  affect  the  city  licenses 
already  imposed,  we  are  spared  the  labor  of  discussing  the  questiona 
of  legislative  power  to  do  so. 

P.  A.  Barker  represents  five  foreign  Are  insurance  companies  and 
one  life  insurance  company. 

Welshans  &  Woods  represents  eight  similar  fire  insurance  compa^ 
nies  and  one  life  insurance  company. 

We  ha^e  seen  that  there  is  by  the  terms  of  the  ordinances  imposed 
as  license  on  ^  every  agency  doing  insurance  business  in  said  city,  for 
any  insurance  company  or  companies  not  therein  located,  for  each  and 
every  company  by  said  agent  represented  «  •  *  one  thou- 
sand dollars."  In  other  words,  it  is  on  *"  Hie  agency"  that  the  license  is 
imposed,  and  that  license  is  to  be  at  the  rate  of  $1000  for  each  com- 
pany whose  policies  are  sold  or  delivered  by  such  agency.  The  license 
is  not  levied  on  the  companies.  They  enter  into  the  question  only  as  an 
element  of  calculation,  to  measure  the  license  to  be  paid  by  the  agency. 
Such  a  rule  of  imposition  is  clearly  in  violation  of  the  rule  of  equality 
and  uniformity.  See  New  Orleans  vs.  Home  Insurance  Co.,  23  A.  449 ; 
State  vs.  Endam,  23  A.  664 ;  Felidana  vs.  Gurth,  26  A.  640 ;  Cullinene  vs. 
New  Orleans,  28  A.  102 ;  Police  Jury  vs.  Nougues,  11  A.  739. 

But  aside  from  this  view  of  the  case  it  is  alleged  and  shown  by 
Barker  and  Welshans  &  Woods,  that,  in  fact,  they  carry  on  the 
business  of  "  insurance  agency ;  that  they  negotiate  insurance  upon 
commission,  and  to  increase  their  incomes  they  procure  authority  from 
foreign  companies  to  place  risks  for  them,  and  that  they  solicit  the 
patronage  of  persons  desiring  to  insure ;  tliat  they  are  under  no  obliga- 
tion to  solicit  for  any  particular  company,  each  company  simply  agree- 
ing to  accept  such  rislcs  as  they  may  place  for  them  ;  that  this  business 
is  conducted  in  Uieir  own  interest  and  behalf,  they  renting  and  furnish- 
ing their  own  of&ces  and  defrasing  all  expenses  out  of  their  own  means ; 
that  the  policies  delivered  are  issued  by  the  companies  at  the  several 
places  where  they  are  domiciled,  and  that  said  companies  have  and  keep 
no  offices  here. 

Under  this  state  of  facts  tils  inanifest  tnat  the  business  carried  on 
by  th6d9  parties  is  a  distinct^  ^parate,  and  individual  industry  or  occu- 
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pation,  and  only  taxable  as  snch.  There  is  no  more  reason  for  taxing 
them  at  the  rate  of  1(1000  for  each  company  whose  insurance  they  sell 
than  there  Is  for  taxing  that  class  of  Jobbers  who  mkke  a  business  of 
selling  the  manufactures  of  foreign  factories,  at  the  rate  of  $1000  for 
each  company  whose  goods  they  sell  on  commission.  The  principle  is 
precisely  the  same.    They  are  both  agencies.' 

But  the  business  of' fire  and  marine  insurance  is  a  distinct  one  frorii 
that  of  life  insurance ;  so  the  business  of  "life  insurance  agent "  is  dis- 
tinct from  that  of  "  fire  and  marine  agent" 

Where  the  same  person  follows  two  occupations,  recognized  in  com- 
merce as  separate,  and  taxed  and  classed  distinctively  by  law,  he  must 
pay  a  license  for  each.  See  "  City  of  New  Orleans  vs.  Metropolitan  Loan 
and  Pledge  Bank,"  lately  decided  and  not  yet  reported. 

On  ihe  question  of  interest,  the  ninth  election  of  Art  No.  48  of  1871 
and  act  41  of  1874  provide  in  effect  that  **  all  taxes  imposed  by  the  city 
of  New  Orleans  "  shall  bear  ten  per  cent  interest  from  first  March  of 
each  year. 

We  regard  the  terms  "  all  taxes  imposed  "  as  generic,  and  as  cover^ 
ing  license  taxes  levied  for  revenue. 

No  judgment  can  be  given  against  those  companies  represented  by 
P.  A.  Barker  and  Welshans  &  Woods.  Nor  can  we  render  judgments 
against  Barker  and  Welshans  &  Woods  for  licenses  due  by  them  as  con- 
ducting agencies,  since  personally  they  are  not  sued.  Barker  is  liable 
to  the  city  for  a  license  of  $1000  for  his  fire  insurance  agency  and  of  8500 
for  his  life  insurance  agency ;  and  Welshans  &  Woods  for  like 
amounts.  We  reserve  the  rights  of  the  city  to  claim  these  licenses 
from  said  parties  in  proceedings  to  be  brought  against  them  personally 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  the  judgments 
appealed  from  be  avoided  and  reversed,  and  plaintiffs  demand  rejected 
at  its  costs  in  the  following  cases  :    City  of  New  Orleans  vs. 

No.  50,048,  Continental  Insurance  Company. 

No.  50,049,  Hartford  Fire  Insurance  Company. 

No.  50,051,  Home  Fire  Insurance  Company. 

No.  50,052,  ^tna  Insurance  Company. 

No.  50,053,  Firanklin  Fire  Insurance  Company. 

No.  50,110,  Mass.  Mutual  Life  Insurance  Company. 

No.  50,061,  Mercantile  Mutual  Insurance  Company. 

No.  50,062,  Queen  Insurance  Company. 

No.  50,  063,  German  American  Insurance  Company. 

No.  50,064,  Boyal  Insurance  Company. 

No.  50,065  Manhattan  Fire  Insurance  Company. 

No.  50,060,  Commercial  Union  Assurance  Company. 

No.  50,059,  New  York  Underwriters'  Agency. 
5031 
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No.  60,078,  Fire  ABSociation  of  Philadelphia. 

No.  60,109,  Equitable  life  Aesuranoe  Oompany. 

It  is  further  decreed  that  the  judgmeutB  aroeaied  from  be  affltmad 
at  costs  of  appenmts  fai  the  foUowlog  eases ; 

No.  60,060,  New  Orleans  vs.  Btaenish  Westfoiian  Lloyds. 

No.  60,046,  New  Orleans  vs.  Imperial  and  Northwestern  Fire  In- 
surance Companies. 

No.  60,072,  New  Orleans  vs  Western  Assurance  Company. 

No.  60,068,  New  Orleans  y&  Great  Western  Insurance  Company. 


On  Apfugation  fob  BsHBABiKa. 

Spencer,  J.  The  defendants  in  the  above  two  cases,  decided  with 
others  by  us  on  23d  May,  apply  for  a  rehearing,  on  the  ground  that  we 
should  have  rendered  in  those  two  cases  the  same  judgment  we  rend- 
ered in  the  cases  against  the  companies  cited  through  P.  A.  Barker 
and  Welshans  &  Woods. 

To  support  their  application  it  is  said, 

1.  That  the  petitions  of  the  city  against  them  are  identical  with 
those  against  the  Barker  and  Welshans  &  Woods  companies. 

2.  That  the  prayer  of  the  petition  in  all  the  cases  is  the  same. 

8.    That  the  Judgments  of  the  court  below  are  similar  in  all  the 


This  is  all  true ;  but  the  conclusion  drawn  by  counsel  that  ergo  the 
same  Judgment  ought  to  have  b^en  rendered  by  this  court  in  all  the 
cases,  is,  we  think,  a  non  seqaUvir  for  the  following  reasons : 

The  answers  of  Barker  and  Welshans  &  Woods,  and  their  evidence 
in  support  thereof,  present  issues  not  made  by  the  two  companies  now 
complaining. 

S.  A.  Moritz,  through  whom,  as  agent,  the  Westfalian  Lloyds  Is  cited, 
answers  by*'  a  general  denial  of  all  plaintiffs  allegations,  except  such  as 
may  be  admitted."  He  then  *'admU8  thai  he  i«  the  agent  of  eaid  com- 
pcmy  in  New  Orleans!'  and  that  as  such  he  had  tendered  the  dty  S600. 
The  act  of  February  9, 1879,  is  then  pleaded  as  repealing  the  city  license 
ordinances. 

Fell,  through  whom  the  Imperial  &  Northern  is  dted,  makes  in 
all  respects  a  similar  answer. 

But  the  answer  of  Barker  and  Welshans  &  Woods  is  a  very  different 
one.  Like  the  complainants,  they  plead  the  acts  of  ninth  February, 
1879.  But  they  deny  all  of  plaintiCTs  allegations.  They  spedaUj  plead 
and  proved  that  they  are  carrying  on  a  separate  and  independent  indus- 
try and  occupation,  to  wit,  that  of  insurance  agency ;  that  they  conduct  it 
In  their  own  interest  and  for  their  own  benefit  in  tbeir  own  offices,  kept 
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and  paid  for  by  themselves ;  that  the  companies  whose  insurance  Uiey 
sell  have  no  offices  in  this  dty,  and  no  exclusive  agents,  and  issue  their 
policies  from  their  home  offices,  under  an  agreement  to  accept  such 
risks  as  respondents  may  place  for  them ;  that  because  they  place 
risks  for  several  companies  is  no  reason  why  they  should  be  taxed  for 
«aoh  company,  and  that  such  taxation  would  be  unconstitutionaL 

Under  these  special  pl^dings  and  proofs  we  rejected  the  city's  de- 
mands as  to  the  companies  dted  through  Barker  and  Welshans  & 
Woods,  for  the  very  good  reasons  that  the  companies  were  not  carrying 
on  an  insurance  business  in  this  city,  had  no  agents  or  offices  here,  and 
were  not  suable  through  Barker  and  Welshans  Sp  Voods,  who  disclaimed 
authority  to  represent  them. 

But  no  such  special  defense  was  made  by  Fell  or  Moritai^  On  the 
contrary,  they  admitted  that  they  were  the  agents  of  their  respective 
companies,  and  pleaded  partial  payment  of  plaintiffs  demand. 

Nothing  in  the  record  informed  us  that  they  were  conducting  such 
a  business  as  Barker  and  Welshans  &  Woods.  No  plea  or  proof  to 
that  effect  was  before  us.  Nor  is  there  now  before  us  any  such  plea, 
€xcept  in  their  briefs  for  a  rehearing,  nor  any  proof  except  what  is  con- 
tained in  an  agreement  of  counsel  produced  now  for  the  first  time,  after 
judgment,  whereby  it  appears  that  Moritz  and  Fell  each  represent  an 
additional  company,  sued  on  similar  demands  by  the  dty,  but  in  which 
no  Judgments  have  yet  been  signed  by  the  court  below,  and  which,  there- 
fore, can  not  possibly  be  before  us. 

It  appears  by  said  f^reem3nt  that  Fell  and  Moritz  have  agreed  that 
the  same  Judgment  shall  be  entered  in  their  said  undecided  cases  as 
this  court  may  render  in  the  Westfalian  Lloyds  casa  The  counsel  com- 
plain that  the  effect  of  our  decree  is  to  make  Fell  and  Moritz  each  pay 
92000  ($1000  for  each  of  their  companies)  for  carrying  on  the  same  busi- 
ness as  Barker,  who  is  only  to  pay  81000.  That  '*no  further  animad- 
version" of  our  decree  is  necessary  than  thus  to  state  its  effect,  to 
which  we  reply  that  this  court  decides  cases  as  they  are  presented  by 
the  pleadings  and  evidenca  That  outside  of  the  record  we  can  know 
nothing,  and  that  the  court  does  not  feel  that  its  decrees  deserve  ani- 
madversion for  failing  to  sustain  defenses  which  parties  have  not  mada 
We  are  asked  in  consequence  of  that  agreement,  made  in  cases  not  before 
us,  and  produced  for  the  first  time  on  application  for  rehearing,  and  not 
*' previous  to  submission"  as  agreed,  to  annul  and  reverse  our  decree 
herein,  not  because  it  is  wrong  upon  the  pleadings  and  facts  before  us, 
but  because  through  the  operation  of  defendants'  said  agreement,  they 
will  be  forced  to  pay  a  double  license. 

It  is  not  for  us  to  say  what  effect  is  to  ba  given  to  that  agreement ; 
perhaps  the  court  below  may,  under  the  drcumstancesy  hold  that  it  is 
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not  binding ;  perlraps  ihd  dtf  may  not  insist  on  It    Whatever  Its  effects, 
this  court  does  not  feel  any  responsibility  for  them. 
The  rehearing  is  refused. 


On  RBBHABnfa  as  to  OoicPAims  BcpluMDffTBD  by  BABSim  astd  B7  Wlsbi- 

HAKs  &  Woods. 

Mankino,  C.  J.  Two  opinions  may  be  reasonably  supposed  to  have 
exhausted  all  that  should  be  said  in  this  esse.    The  tldrd  Shall  be  brleL 

The  dty  attomey|  in  his  brief  on  rehearing,  remarks  that  a  discrim- 
ination has  been  made  by  the  court,  in  that  each  of  the  several  Compa- 
nies represented  by  Fell,  Smith,  and  Moritz  is  condemned  to  pay  full 
license,  while  those  represented  by  Barker  and  Welshans  St  Woods  are 
treated  quite  differently,  notwithstanding  the  latter  hold  precisely  simi- 
lar relations  towards  their  agents  as  the  former  towards  theirs.  He 
seems  to  have  forgotten  or  not  to  have  known  of  our  opinion  on  the 
application  for  a  rehearing,  in  which  the  cause  as  well  as  the  necessity 
for  such  discrimination  was  pointedly  demonstrated  to  be  the  difference 
in  the  pleading  of  these  several  parties. 

Our  decision  was  that  the  dty  ordinance,  by  express  terms  and  In 
unmistakeable  language,  imposed  the  license  on  the  agency,  and  not  on 
the  Company  or  Companies  that  employed  the  agent,  and  therefore  that 
each  agency  could  be  compelled  to  pay  the  license  but  once,  and  not  as 
.many  times  as  it  represented  companies— that  the  business  of  tilfe  In- 
surance agent  is  distinct  from  Fire  and  Marine  Insurance  agent,  and 
each  is  therefore  liable  for  a  separate  tax  or  license — that  the  Judg- 
ments against  the  companies,  which  were  affirmed,  must  stand,  because 
their  own  pleadings  admit  the  agency,  plead  a  tender  of  part  of  the 
sum  demanded,  and  plead  a  legislative  Act  as  a  remittitur  of  the 
residue — that  the  Judgments  against  the  other  companies  could  not 
stand,  because  an  agency  as  to  them  is  specially  denied,  and  it  is  alleged 
and  proved  that  the  parties,  who  were  assumed  to  be  their  agents, 
carry  on  a  separate,  distinct,  and  independent  business,  which  the  dty 
ordinance  in  effect  recognises  as  a  trade,  profession,  or  occupation— and 
that  these  parties,  not  iiaving  been  sued  individually,  could  not  be  con- 
demned individually. 

Patiently  going  over  the  transcript  and  briefs  once  more,  we  think 
our  former  decree  not  only  consistent  but  inevitable,  unless  counsel 
are  willing  to  concede  that  this  court  can  remodel  pleadings,  or  that  We 
can  disregard  the  plain  terms  of  an  ordinance  of  the  city  to  prevent  a 
diminution  of  its  revenue,  to  the  prejudice  of  those  who  carried  on 
business  under  the  protection  that  ordinance  was  supposed  to  afford. 
It  is  therefore  ordered  that  our  former  decree  remain  undisturbed. 
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No.  736X. 

OV  fi.  8.  ^OBLKT,  TB.  D.  H.  HilXBB,  KT  AL.     MB8k  H. 

B.  May,  WABBAirroB, 


Mabst  B.  BOWVLL, 


The  answer  of  a  third  person  In  possession  of  mortiracre  property  bonirht  by  him. 
admitting  possession,  and  referring  speolally  to  his  title,  will  core  the  defect  fn 
t|ie  pleadlnirs  of  the  wortvage  oredltor,  who  l|o}ds  a  mortgaffe  on  one  fourth  of 
the  property.  arislnK  from  the  latter's  fallare  to  describe  or  designate  the  por- 
tion of  the  property  held  by  defendant 

The  wafrantor  has  a  rlicht  to  raise  any  lecal  defense  against  the  plalntUTs  demand, 
beoanse  his  obligation  is  to  protect  th^  defendant  airalnst  ^hat  demand. 

Neither  the  conventional  partition  of  certain  land  held  in  Indlvlslon  by  two  owners, 
nor  the  subseauent  sale  of  that  portion  of  the  land  aoQuired  in  the  partition  by 
one  of  the  part  owners,  (sold  in  his  succession)  can  divest  or  Impair  any  mort- 
gagee of  his  undivided  interest  In  the  land  executed  by  the  other  part  owner, 
bofore  the  partition  took  place,  when  it  does  not  appear  that  the  mortgage  cred- 
itor was  a  party  to  the  partition. 

Benunciations  of  rights  are  not  to  be  presumed. 

As  against  a  special  mortgage,  the  right  of  requiring  a  previous  discussion  of 
other  property  embraced  by  the  mortgage,  but  subseauently  sold,  does  not  exist. 

The  creditor  is  bound  to  impute  to  the  extinction  of  his  credit  all  sums  received 
by  him  from  the  debtor,  or  from  the  securities  of  the  debt. 

A.  creditor  with  a  mortgage  resting  on  the  whole  of  a  certain  tract  of  land,  who 

remits,  or  releases  his  mortgage  on  a  portion  of  the  land,  thus  enabling  the 
debtor  to  sell  that  portion  free  from  incumbrance,  does  not  forfeit  his  right  to 
proceed  against,  and  subject  to  the  payment  of  his  whole  debt,  the  remaining 
portion  of  the  land,  which  had  l^en  sold  to.  and  was  held  by  a  third  possessor, 
because  he  had  failed  to  subrogate  such  third  possessor  to  his  rights  against 
t^e  portion  of  land  released  from  mortgage.  The  third  possessor  has  no  legal 
right  to  demand  such  subrogation. 

APPEAL  from  the  Seyenteenth  Judidal  DUtriot  Court,  parish  of 
Bed  Biver,  Plersont  J. 

L.  B.  Wdtkina  for  plalntifb  and  appellee. 

Chaplin^  Cunningham  &  Chaplin,  Ji  S.  Flerwn,  J.  ^.  dt  M.  J.  Can* 
ningham,  aad  Armand  Pitoi  for  defendants  and  warrantor,  appeUants. 

The  opinion  of  the  ooiirt  was  delivered  by 

Speiyoeb,  J.  Tliip  is  the  hypothecary  action.  James  B.  and  Peyto^ 
R  Bosley  owned  ii^  common,  or  ordinary  partnership,  several  tracts  of 
Und.  Peyton  B.  d{ed  ^rly  in  the  year  1859,  leaving  as  his  sole  heirs 
two  sons,  Jfohn  B.  aud  Hubbard  S.  Bosley.    On  29th  July,  1859,  James 

B.  and  th^e  (wo  sons  ot  Peyton  B*  entered  ipto  an  agreement,  whereby, 
for  tho  purposes  and  as  basis  of  future  settlement  and  division,  they 
declared  what  property  was  owned  and  held  by  them  in  common.  There 
seems  to  have  beien  a  number  of  sales  ai^d  transfers,  after  this,  between 
these  parties  pt  various  portions  of  these  lands.  On  24th  December, 
1859,  John  R  sold  to  Hubbard  S.  his  interest  in  certahi  of  these  lands 
and  by  another  act  of  sale  Hubbard  S.  sold  to  John  R  his  one  fourth 
Interest  in  aud  to  a  certain  described  plantation  containing  900  acres, 
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and  another  tract  containing  some  fifty  acres,  for  912,600,  of  which 
WOOO  was  said  to  be  paid  satisfactorily  as  cash  (evidently  by  the  pre- 
vious sale  from  John  B.  to.  H.  S.,  which  was  for  98000),  cuid  three  notes 
of  91538  88,  each  falling  due  In  one,  two,  and  three  years,  for  security  of 
which  a  spedal  mortgage  and  vendor's  lien  were  retained.  The  last  of 
these  notes  was  transferred  by  H.  S.  Boeley  to  his  wife  in  satisfaction  of 
paraphernal  claims,  and  upon  it  the  present  suit  is  brought. 

Shortly  after  the  sale  aforesaid  from  H.  S.  to  John  B.  Boeley^  the 
latter  and  James  R  Bosley  partitioned  by  notarial  agreement  the  plan- 
tation and  other  lands  referred  to,  one  fourth  of  which  was  subject  to 
said  mortgage  in  favor  of  H.  S.  Bosley.  In  this  partition  one  half  was 
set  apart  In  kind  to  James  B.  Bosley  and  one  half  to  John  R  Boaley» 
Of  the  half  falling  to  John  R  Boeley,  he  aubseqiienUy  sold  off  to  various 
persons  at  different  times  portions  thereof. 

In  several  instances  H.  S.  Bosley  and  his  wife,  by  formal  acts  relin- 
quished their  mortgage  and  privileges  on  the  portions  so  sold  by  John  R 
Bosley.  In  only  one  of  these  acts  Is  the  consideration  of  the  relinquish- 
ment stated,  to  wit :  that  to  one  Upshaw,  where  it  is  stated  that  the 
relinquishment  is  made  for  the  consideration  of  9600. 

Mrs.  H.  S.  Bosley  having  acquired  the  note  of  91533  33,  as  afore- 
said, brought  suit  against  John  R  Bosley,  obtained  Judgment,  and  seized 
and  sold  the  lands  remaining  in  his  hands,  she  being  the  purchaser  at 
the  price  of  9650.  James  R  Bosley  having  died,  his  lands  were  sold  at 
succession  sale  and  bought  by  Mra  May,  who  sold  262  acres  thereof  to 
Hayes,  who  sold  part  thereof  to  Giles. 

The  present  suit  Is  brought  by  Mrs.  H.  S.  Bosley  to  subject  the 
property  bought  by  Hayes  to  the  mortgage  and  vendor's  privilege  se- 
curing said  note.  Hayes  calls  Mrs.  May  in  wananty,  and  Giles  calls 
Hayes  in  warranty. 

She  alleges  that  her  husband,  H.  S.  Bosley,  had  sold  to  John  R 
]^ley,  with  reservation  of  mortgage  and  privilege,  one  undivided  fourth 
of  the  plantation,  contalnlpg  900  acres,  and  other  lands  as  per  deed  of 
date  made  part  of  the  petition.  She  then  avers  **  that  portions  of  said 
mortgaged  property  are  in  the  hands  and  occupancy  of  D.  H.  Hayes, 
who  holds  under  title  as  owner,  and  that  other  portions  are  in  the  like 
possession  of  Allen  Giles,  and  that  she  desires  to  enforce  her  said 

«  • 

mortgage  against  said  property  in  their  hands,  etc." 

No  description  or  designation  whatever  is  given  of  the  **  portions  ^ 
of  these  lands  so  held  by  these  parties.  But  we  think  the  answers  of 
the  defendants,  wherein  they  admit  possession  and  refer  spedally  to 
their  titles,  cure  these  defective  and  insufficient  allegations  of  plain- 
tifll    That  the  defendants'  objection  to  plaintifiTs  evidence  for  insuffl- 
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denoy  and  yagueness  of  allegation  was  therefore  not  well  taken,  and 
was  properiy  overruled. 

The  answers  of  defendants  and  warrantor  to  plaintiffs  demand  set 
up  in  substance, 

1.  A  general  denial. 

2.  That  plaintur  has  no  mortgage  on  the  lands  in  question,  because 
of  the  partition  and  the  probate  sale  mentioned. 

8.  That  aubaequenUy  to  the  partition  with  James  R.  Bosley,  and 
the  conveyance  therein  to  him  by  John  R  Bosley,  said  John  B.  Bosley 
made  divers  and  various  sales  to  other  persons,  and  that  the  property 
thus  subsequently  transferred  must  be  discussed  before  resorting  to  the 
lands  previously  transferred  to  James  B.  Bosley. 

L  That  plaintiff  and  her  husband  have  debarred  and  estopped 
themselves  from  enforcing  their  mortgage  against  the  property  so  sold 
to  James  R  Bosley,  by  reason  of  their  having  renounced  their  mortgage 
in  favor  of  junior  and  subsequent  purchasers  of  portions  of  the  mort- 
gaged property  from  John  R  Bosley,  thereby  putting  it  out  of  plaintifTs 
power  to  subrogate  defendants  to  said  mortgage  as  against  said  sub- 
sequent purchasers. 

5.  The  plaintifli9  are  bound  to  account  for  all  sums  received  from 
the  debtor  or  others  on  account  of  said  mortgage. 

We  may  remark  here,  by  way  of  preface,  that  plaintiffs  proposition 
that  the  warrantor's  answer  can  raise  issues  only  with  defendant  is 
clearly  erroneous.  The  warrantor's  duty  and  obligation  is  to  defend  the 
suit  and  protect  the  defendant  against  plaintiffs  demands. 

We  have  no  hesitancy  in  reaching  the  conclusion  that  neither  the 
act  of  partition  between  James  R  and  John  R.  Bosley  (being  simply  a 
conventional  one)  nor  the  probate  sale  of  James  R  Bosley's  estate  had 
the  effect  of  divesting  the  mortgage  in  favor  of  H.  S.  Bosley.  Probate 
sales  divest  only  the  mortgages  imposed  by  the  deceased,  not  those  af« 
feoting  it  when  he  acquired.  See  6  N.  S.  886 ;  5  L.  470 ;  9  L.  12 ;  29 
A.  885. 

Judicial  partitions  alone  have  the  effect  of  divesting  mortgages 
upon  undivided  interests  in  property,  and  attaching  them  to  the  mort- 
gagor's lot    C.  C.  1888 ;  6  La.  214. 

But  defendants'  counsel  argues  with  much  ingenuity  and  plausibility 
that  though  not  in  name  a  party  to  this  act  of  partition  H.  S.  Bosley 
must  be  considered  as  in  reality  privy  and  consenting  thereto.  That 
the  deed  from  John  R  to  H.  S.  of  his  interest  in  certain  lands,  that 
of  H.  S.  to  John  R  of  the  lands  in  question,  and  that  of  partition 
between  James  R  and  John  R  must  be  viewed  as  so  many  steps  in 
execution  or  consummation  of  what  was  contemplated  by  the  act  of  29 
July,  above  referred  to,  to  wit,  partition  of  the  property.    We  are  unable 
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to  ooncar  in  theee  views.  We  find  nothing  in  the  act  of  29  July,  or  in 
any  subsequent  act,  which  expressly  or  impliedly  binds  H.  S.  Bosley  to 
any  future  agreements  which  may  be  qmde  between  James  R  and  John 
B.  Bosley  to  which  he  might  not  be  party.  To  say  that  because  he,  by 
the  act  of  29  July,  agreed  upon  what  was  the  common  property  and  tliat 
future  settlements  should  be  based  upon  the  property  so  agreed  upon,  he 
thereby  made  himself  a  party  consenting  to  future  agreements  between 
his  co-proprietors,  would  be  pushing  the  doctrine  of  implied  consent  to 
extremes.  Benundations  are  not  to  be  presumed.  We  can  infer  no  agree- 
ment on  Ills  part  to  renounce  his  mortgage  on  the  property  falling  to 
James  B.  Bosley. 

It  is  very  clear  that  the  right  of  requiring  prcTious  discussion  of 
other  property  subject  to  the  same  mortgage,  but  subsequently  sold, 
does  not  exist  as  against  a  special  mortgage.    C.  P.  73  and  715. 

It  is  equally  certain  under  the  Louisiana  Code,  as  well  as  under 
every  principle  of  equity,  that  the  creditor  must  impute  to  the  extinc- 
tion of  his  credit  all  sums  received  by  him,  whether  from  the  debtor 
himself  or  from  the  securities  of  the  debt.    See  G.  C.  (old)  2202. 

The  real  difficulty  in  this  case  is  presented  by  us  under  the  fourth 
bead  above  mentioned. 

A  debtor  grants  a  special  mortgage,  for  instance,  on  his  entire 
plantation.  Subsequently  he  sells  half  of  it  to  a  third  person,  encum- 
bered with  the  mortgage,  and  later  sells  the  other  half  to  another  third 
person;  can  the  creditor,  after  this  first  sale,  release  and  remit  his  mort- 
gage on  the  halt  subsequently  sold,  and  then  pursue  the  third  possessor 
of  the  half  first  sold  for  the  whole  debt  ? 

If  this  third  possessor,  upon  paying  the  mortgage  debt,  would  be 
legally  subrogated  to  the  debt  and  mortgage,  as  they  s^od  at  the  date 
of  his  purchase,  for  the  purpose  of  forcing  the  holders  of  other  por- 
tions of  the  mortgaged  property  to  contribute  to  the  payment;  or  if  we 
can  consider  the  third  holders  or  the  property  in  their  liands  as  sureties 
of  the  debtor,  or  as  debtors  in  soZido,  then  we  must  hold  that  the  oreditor 
can  not  pursue  for  the  whole  where  he  has  renounced  or  remitted  his 
mortgage  upon  part  of  the  property. 

We  confess  that  equitable  considerations  ^ave  str(Higly  indlned  us 
to  the  adoption  of  these  views;  but  a  careful  and  closer  oonsideration 
of  the  question  constrains  us  to  the  opposite  conclusion. 

The  principle  which  underlies  the  doctrine  of  l^al  subrogatlofi,  as 
to  sureties  and  debtors  in  Bolido^  is  that  there  is  privity  between  the 
creditor  and  the  person  paying;  that  they  are  parties  to  a  contract,  and 
that  the  creditor  can  not  execute  that  contract  in  full  i^gainstone  of  the 
parties,  after  releasing  other  parties  to  it,  thus  thawing  ttie  whole  cnm 
of  it  upon  one  party,  who  by  the  terms  and  effect  of  the  oontiact  had 
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tbe  rigbjb  of  sharing  its  burden^  wWi  qt^iers.  Upon  this  p|4%Qlp}6  the 
law  deolacep  that  the  release  given  by  the  creditor  to  one  det>lipr  in  «p- 
Udo  will  discharge  the  othep9  for  his  part  p.  C.  That  tbe  entensiQp  of 
time  to  the  principal,  or  the  release  of  securities,  wiU  entitle  a  ^urety  (o 
4ischaige  or  pro  ra<4relieC    C.G. 

'  In  othf  r  words,  the  creditor  Is  bound  to  preserve  all  hi^  rights  to^ 
the  benefit  of  that  one  of  his  dobtors  who  pays,  against  all  his  co-^oih 
tractants.  The  coptraot  mnst  be  preserved  as  a  unit  if  it  |s  to  be  en- 
forced in  its  integrity. 

Now  the  third  possessor  of  Uie  mortgaged  property  Is  not  pfivy 
to  the  contrapt  between  the  creditor  and  the  original  mortgagor.  He  is 
not  bound  for  the  debt.  The  creditor  has  never  consetited  to  take  ^m 
as  surety.  WWtout  the  consent  of  the  creator  no  one  can  become  surety 
of  the  debtor  in  a  conventional  obligation.  He  may  do  so  without  the 
consent  of  the  debtor,  but  not  without  that  of  the  creditor,  for  surety- 
ship, like  other  contracts,  requires  the  concurrence  of  tioo  wiUa, 

There  being,  therefore,  no  privity  between  the  mortgage  creditor 
and  the  third  possessor,  the  former  is  under  no  obligation  to  preserve 
his  privileges  and  mortgages  against  others,  in  order  that  the  third 
possessor  may  have  subrogation  thereto  in  their  entirety.  It  may  be 
that  the  third  possessor,  having  an  interest  in  discharging  the  debt, 
will,  upon  payment  thereof,  be  entitled  to  subrogation  to  the  then  exist" 
ing  rights  of  the  mortgage  creditor.  "  But  "  as  is  said  in  Offtit  vs. 
Hendsley,  9  L.  18,  **  between  these  two  there  is  no  privity  of  contract ; 
they  are  mere  volunteers ;  he  becomes  *  *  *  a  vendee  of 
the  mortgagor  without  the  knowledge  or  assent  of  the  creditor,  and 
may  have  done  so  against  his  will.  He  is  under  no  obligation  to  pay 
the  creditor,  and  when  he  does  pay,  he  must  be  satisfied  with  a  subre- 
ption to  these  rights  as  they  exist,  *  *  *  We  can  not  see  how 
the  rights  of  a  mortgagee  may  be  affected  or  put  in  duriori  casu  by 
the  circumstance  of  there  being  a  second  mortgagor  or  a  sale  of  the 
mortgaged  premises,  etc." 

If,  therefore,  the  mortgage  creditor  wfus  under  no  obligation  to  pre- 
serve his  securities  against  others  for  the  benefit  of  the  third  possessor, 
the  latter  can  not  complain  if  the  creditor  has  renounced  or  lost  thenu 
These  views  hav^  been  expressed  by  this  Court  (in  "  Laopusse  vs.  Lar- 
ma,"  6  N.  S.  104,  even  in  r^^d  to  the  case  of  the  legal  mortgage  of  the 
wife,  who  sought  to  enfo|:ce  her  mortgage  agahist  a  prior  purchaser, 
who  pleaded  the  benefit  of  discussion,  and JJiat  she  had  renounce^  her 
iportgage  on  properties  sold  subsequently  to  that  held  by  him.  If  that 
be  good  law  (upon  which  we  express  no  pplnion)  in  oases  where  the  law 
gives  and  requires  discussion  of  property  subsequently  alienated,  it  Is  so 
for  a  stronpser  reason  in  cases  of  sp^ial  mortgage  where  the  rl|pph)b  ol 
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dl80iMflton  does  not  exist  It  was  also  hM  in  Jackson  vs.  Williams,  12 
M.  384,  that  when  property  subject  to  a  Judicial  mortgage  was  sold  by 
one  act^  in  lots,  to  different  purchasers,  one  of  these  purchasers,  on  being^ 
pursued,  oould  not  claim  the  benefit  of  division. 

In  Bayley  v&  Tate,  10  R  45,  it  was  held  that  ''the  plea  of  dis- 
cussion can  not  be  opposed  to  a  creditor  holding  a  special  mortgage,  G. 
P.  78 ;  0.0.  8867.  Nor  can  a  third  possessor  of  property  specially 
mortgaged  for  a  debt,  for  which  other  property  is  also  bound,  require 
that  it  shall  foe  held  liable  only  for  a  pro  rata  portion  of  the  debt. 
Each  and  every  part  of  property  mortgaged  is  liable  for  each  and  every 
portion  of  the  debt"  See,  also,  Suffet  v&  Foullu,  Journal  du  Palais, 
1872,  p.  1210,  and  authorities  there  dted  hi  Note  2. 

Under  the  operation  of  these  principles,  we  conclude  that  the  renun- 
ciations made  by  the  plalntiffe  of  their  special  mortgage  in  favor  of 
subsequent  purchasers  of  portions  of  the  mortgaged  premises  do  not 
estop  or  prevent  them  from  enforcing  it  for  the  whole,  against  the 
portions  of  the  property  in  the  hands  of  defendants,  who  were  purchas- 
ers prior  in  date  to  those  in  whose  favor  the  renunciations  were  made. 

We  think  the  Judgment  appealed  from  is  correct,  and  it  is  affirmed 
with  costs. 

Rehearing  refused. 


No.  7669. 
Statb  bx  sel.  a.  J.  Padbon  vs.  Pabish  Judob  of  St.  Bebnabd. 

This  court  wiU  not  IsMie  »  mandamoB  to  compel  the  jadse  of  a  lower  oourt  to 
Arrant  an  injunction,  or  a  Bequestration.  in  a  case  not  before  this  court  on 
appeal. 

A  PPLICATION  for  a  writ  of  mandamus. 

Henry  ChiapeUa  for  relator. 

Bespondent  not  represented. 

The  opinion  of  the  court  was  delivered  by 

Spenoeb,  J.  Belator  alleges  that  the  respondent  has  arbitrarily 
refused  to  grant  him  an  order  of  sequestration,  although  he  has  in 
every  respect  complied  with  the  requirements  of  law  for  its  obtention. 

He  annexes  his  petition  for  injunction,  and  asks  this  court  to  com- 
pel, by  mandamus,  the  parish  Judge  (acting  In  the  absence  of  the  district 
Judge)  to  grant  the  order,  eta 

Articles  820  aiid  831,  G.  P.,  are  sufficiently  broad  to  Justify  relator 
in  this  request  But  this  oourt  must  measure  its  powers  by  the  consti* 
tuUon,  which  declares  that  its  Jurisdiction  is  appellate  only^  except  in 
certain  cases,  of  which  this  is  not  one.    Constitution,  arts.  74  and  77. 
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It  is  8«ttled  Jarisprudenoe  that  this  court  oan  Isstie  tb»  wih  of  iiii 
damus  only  whea  asked  in  aid  of  its  appellate  jurisdiction.    The  case 
before  us  is  not  within  the  operation  of  that  rule. 

If  we  may  compel  the  Judge  to  grant  an  injunction,  we  may  compel 
him  to  grant  any  other  order  which  he  ought  to  grants  such  as  a  con- 
tinuance, attachment,  eta  It  is  manifest  that  we  can  only  reach  such 
matters  when  brought  before  us  on  appeal  In  March  last  we  decided 
the  point  now  before  us  adversely  to  relator.  See  State  ex  reL  Poole 
YS.  Judge  Second  District  Court  (not  reported). 

It  is  therefore  ordered  that  the  mandamus  be  refused  at  the  costs 
of  relator. 


No.  7245. 
AiUDiE  Testabt  ys.  Htfolftb  Belot  et  al.  iri96 

tlOB   207 
The  petition  of  appellant,  verified  by  his  oath  in  a  suit  to  enjoin  a  sale,  that  th9         31   795| 

property  sold,  and  which  he  claims  is  worth  over  Ifloo,  ffives  this  court  jurisdio-        ^^^  ^^^ 

tion.  although  it  may  appear  that  he  bought  the  property  for  lioo,  8ul:]aect  t9 

taxes,  and  that  the  judgment  under  which  the  sale  was  made  was  for  ouly  $900, 
The  creditor  of  one  who  has  made  a  simulated  sale  of  his  property  has  a  right  to 

prove  the  simulation  by  parol  evidence.    He  is  not  restricted  to  a  counter  letter^ 

as  a  means  of  proof. 
The  innocent  holder  of  a  mortgage  note,  executed  by  one  in  whom  the  recorded 

legal  title  of  the  mortgaged  property  rested,  oan  not  be  affected  by  the  fact  the 

recorded  title  rested  on  a  simulated  sale. 
Where  it  is  alleged  that  the  holder  of  a  note  is  not  its  owner,  that  it  was  passed  to 

him  for  the  purpose  of  suing  on  the  same,  thus  alleging  in  effect  that  he  is  a  * 

party  interposed  to  defeat  the  plaintifTs  claim,  evidence  is  admissible  to  prove 

the  non-ownership. 

A  FPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogers^ 

W,  K  Murphy  for  plaintifT  and  appellant 
JL  B,  ThUXips  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

Spencer,  J.  Defendants,  appellees,  move  to  dismiss  this  appeal,  on 
the  ground  that  the  amount  in  dispute  does  not  exceed  $500. 

Plaintifr,  the  appellant,  enjoins  the  sale  of  a  certain  lot  of  ground  in 
New  Orleans,  seized  at  the  suit  of  Belot  vs.  Meir.  The  injunction  is' 
based  upon  plaintiffs  claim  of  ownership  of  the  lot,  which  is  the  thing  in 
dispute.  The  petition,  verified  by  oath,  alleges  the  value  c^  the  lot  to 
be  over  9600.  It  seems  that  plaintiff  acquired  the  lot  at  public  sale  for 
$400,  subject  to  ^es,  and  that  the  Judgment  under  which  this  sale  was 
made  was  for  only  $200.  Appellee  contends  that  these  facts  show  a 
value  less  than  $500. 
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W%  tbiak  tlila  ooaduaioa  a  turn  $equitur.  These  taoU  are  ao£  inoon- 
aisteot  vith  the  ali^gatioa  and  oath  of  plaintiff  that  at  date  of  injunc- 
tion the  property  was  worth  six  hondted  dollars. 

Tlie  motiott  is  refused. 


Oh  tub  Mebtt^. 

The  opinion  of  the  court  was  delivered  by 

MAinnNO,  G.  J.  The  brief  of  neither  counsel  places  b^ore  us  the 
order  and  date  of  events,  which  facilitate  the  decision  of  this  case,  in 
that  regular  sequence  which  at  a  glance  gives  a  comprehension  of  the 
question  at  issue.  The  property  was  acquired,  alienated,  and  mort- 
gaged thus  ;— 

Fortwendel  acquired  it  in  18i8, 

android  it  to  GouroeUe in  1865, 
and  Gourcelle  sold  to  Marie  Meir  in  1867, 
and  Marie  mortgaged  it  to  Clay  in  1872, 
and  Belot  bought  it  hi  May  1878 
under  that  mortgage,  and  at  its  foreclosure,  having  become  the  owner 
of  the  mortgage  note,  and  himself  being  the  actor  in  the  executoiy  pro- 
cess which  forced  the  sale,  and  the  purchaser  at  the  sale. 

Fortwendel  mortgaged  it  to  Teetart  in  1876, 
and  Testart  bought  it  in  March  1878 
under  that  mortgage,  and  at  its  foreclosure. 

Testart,  the  plaintiff;  thus  acquired  it  under  a  mortgage  from  Fort- 
wendel, given  in  1876,  eleven  years  after  he  had  sold  it  to  Courcelle«  and 
Belot,  the  defendant,  acquired  it  by  a  chain  of  title  from  Gourcelle. 
iVima  facie,  that  statement  would  settle  th£  dispute. 

This  action  was  instituted,  pending  the  executory  process  of  Bdot, 
to  arrest  that  sale,  and  to  have  Fortwendel's  sale  to  Gourcelle,  and  the 
latter's  to  Marie  Meir,  declared  simulations  and  of  no  eflTect,  the  plaintiff 
averring  that  Marie  Meir  was  Fortwendell's  wife,  who  could  neither  ac- 
quire nor  mortgage  without  his  authorization,  and  besides,  that  the 
mortgage  was  obtained  from  her  by  Glay  through  fraudulent  misrep- 
resentations. 

The  marriage*  if  ever  there  were  any,  was  not  only  carefully  con- 
cealed, but  Fortwend^  had  ostentiitiously  described  hlms^  as  un- 
married in  the  sale  to  Gourcelle,  and  the  latter,  two  years  alter,  in  his 
^e  to  Mar)e,  wit|i  imitative  particularity,  uses  the  prefix  to  her  name 
which  belongs  to  her  as  a  spinster.  It  was  not  until  January  1878,  when 
Belot  was  about  to  foreclose  the  mortgage  given  to  Glay,  of  which  he 
had  become  owner  by  the  acquisition  of  the  note  which  {t  secured,  that 
FortwendeU  and  Marie  appear  in  legal  proceedings  as  man  and  wife. 


NJfcW  OBLEANS,  NOTEHBSK,  im.  lUt 

Tettert  ts.  Bel6t  tk  aL 

.1 

They  sued  but  together  an  Injonotlon,  alleging  that  they  were  married 
before  Gotiro^e'e  sale  to  her,  and  the  propeity  Was  therefore  commas 
nity,  and  the  wife's  tnbrtgage  without  authorisation  was  nothing  worth, 
and  the  note  which  ft  seeured  ^as  talueless. 

But  it  Was  proved  On  the  trkd  of  that  case  that  CSay  was  the  execu- 
tor of  Gouroelle,  and  found  the  note  among  bis  effects,  and  called  on 
both  Fortwendell  and  Marie  Mehr  for  payment;  for  it  seems  there  were 
some  sort  of  relations  between  them.  Clay  as  a  broker  etiabled  the  lady 
to  borrow  money  to  take  up  that  note,  and  she  gate  a  new  one  with 
mortgage,  and  it  was  this  last  note  that  Belot  acquired.  But  befotie 
this  was  done,  Fortwendell  himself  paid  the  hitereet  for  successive  yeam 
on  this  note,  never  hinting  that  the  note  was  vainness  because  it  had 
not  his  signature  authorizing  his  wife  (thto  unclaimed)  to  sign,  nor  inti- 
mating that  the  connection  between  himself  and  the  signatory  of  the 
note  was  other  than  voluntary,  and  unsanctioned  by  the  laws  of  the 
Church  or  State.  On  the  contrary  he  always  spoke  to  Belot  (and  the 
native  tongue  of  both  is  French)  of  Marie  as  lafemme. 

The  result  of  that  trial  was  that  our  learned  brother,  who  heard  thb 
case,  measuring  the  turpitude  of  these  people  by  that  standard  which 
morals  and  law  alike  prescribe,  would  not  listen  to  them,  while  alleging 
that  a  marriage  Invalidated  acts  which  they  had  done  to  obtain  money, 
pretending  and  asserting  all  the  while  that  they  were  unmarried;  and 
turned  them  out  of  court  without  delay. 

The  present  plaintiff  also  seeks  to  annul!  the  sale  from  Fortwend^ 
to  Courcelie,  and  all  subsequent  transfers  and  mortgagee  of  Courcelle's 
vendee,  on  the  ground  of  simulation.  He  avers  that  the  real  title  was 
in  Fortwendell  when  the  latter  gave  hltn  the  mortgage  he  is  seeking  tb 
enforce,  and  all  the  Acts  which  put  the  apparent  title  in  others  are 
simulations,  and  void  as  agalni^t  him.  While  therefore  it  fs  true  that 
Fortwendell  cannot  be  heard,  while  setting  up  the  simulation  of  his 
conveyance  to  Courcelie,  and  cannot  be  permitted  to  ftssall  the  verity  of 
that  conveyance  by  parol  testimony,  but  only  by  a  Counter  letter^hls 
creditor  is  not  hampered  by  the  same  restriction.  A  party  who  has 
made  a  simulated  sale  of  property  has  his  own  negligence  to  blame  if  be 
omits  to  take  a  counter  letter,  and  therefore  where  land  was  alleged  to 
have  been  conveyed  for  the  purpose  of  giving  the  vendee  an  apparent 
title  to  enable  him  to  recover  in  a  petitory  action,  and  no  price  was 
really  patd,  it  was  held  the  stipulation  as  to  the  nature  and  purpose  of 
the  conveyance  could  not  be  shewn  by  the  party  who  made  the  sale  ex- 
cept by  a  counter  letter.    Delahoussaye  v.  Payls,  19  La:  409. 

Not  so  with  the  creditor  of  such  party.  Nouvet  v.  Vitry,  15  Annual^ 
6Sy8.  If  Testart  can  shew  that  all  these  transactions  are  simulations, 
he  is  at  liberty  to  do  so,  and  by  parol  testimony.    Obviously  that  is  the 
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only  kind  of  teBtlmony  he  oould  obtain,  or  would  be  likely  to  have  at 
hand,  to  make  sadi  proof,  and  to  hold  that  a  creditor  is  barred  from 
iD,akiog  such  proof,  and  can  only  aTail  himaelf  of  a  counter  letter,  which 
hia  debtor  might  puipoeely  have  omitted  to  take,  woidd  be  to  put  in  his 
way  an  obstruction  to  the  enforcement  of  his  rights,  which  the  debtor 
may  have  designedly  supplied. 

But  to  enable  the  plaintiff  to  do  this  against  Belot,  he  must  have 
alleged  the  latter^s  want  of  good  f atth,  and  the  absence  of  innocence  and 
reality  in  the  debt  which  he  is  uiging,  for  it  must  be  observed  that  even 
If  the  whole  of  the  conveyances  and  mortgages  under  which  Belot  holds 
were  simulations,  he  will  not  be  affected  by  that  fact  if  he  is  himself  the 
innocent  acquirer  and  holder  of  the  note  and  mortgage  of  Marie  Meir. 
In  that  case,  if  Testart  and  Belot  have  both  been  decayed,  the  former 
must  suffer,  since  the  latter  in  good  faith  had  really  acquired  a  note, 
secured  by  a  mortgage,  executed  by  one  who  by  the  public  records 
appeared  to  be  owner  of  the  property. 

The  allegation  is  that  Belot  does  not  hold  the  note  as  his  own — that 
**  it  was  passed  to  him  for  the  purpose  of  suing  on  the  same."  In  effect, 
this  Ib  an  allegation  that  Belot  is  a  person  interposed  to  defeat  the  plain- 
tiffs  daim,  and  has  no  real  interest  in,  or  ownership  of  the  note  and 
mortgage  he  has  enforced.  Proof  should  have  been  admitted  on  both 
sides  to  substantiate  and  to  disprove  this  allegation.  If  Belot  can  dis- 
prove it,  the  mortgage  he  acquired  will  be  good  for  his  purposes,  and 
Testart  will  be  remediless,  so  far  as  concerns,  the  mortgage  property. 

The  lower  court  refused  to  admit  parol  testimony,  offered  by  the 
plaintiff,  to  shew  the  simulation  of  the  whole  series  of  Acts,  by  which 
an  apparent  title  was  vested  in  Marie  Meir,  and  to  shew  Belot's  non- 
ownership  of  the  note  sued  on  by  him,  and  his  knowledge  of  and 
complicity  with  Fortwendell  and  Mary  M^r  in  their  fraudulent  trans- 
actions.   The  testimony  should  have  been  admitted.    Therefore 

It  is  ordered  and  decreed  that  the  Judgment  of  the  lower  court  is 
avoided  and  reversed,  and  the  cause  is  remanded  for  a  new  trial  under 
the  instructions  contained  herein,  the  appellee  paying  the  costs  of 
appeal 

DiSSENTINO  OpIKION. 

Spenceb,  J.  I  understand  that  this  cause  is  remanded  to  enable 
plaintiff  to  prove  by  parol  evidence  that  a  sale  made  by  his  debtor,  and 
duly  recorded  eleven  years  htfore  plaintiff's  right  had  an  existence  was  a 
simulation,  and  that  other  and  subsequent  transfers  of  said  property,  all 
prior  to  the  origin  of  plaintiff's  right,  were  also  simulations. 

In  my  opinion,  the  acts  of  a  debtor  done  prior  to  the  ori^n  of  a 
ereditor's  right  are  as  much  an  estoppel  of  the  creditor  as  they  are  of 
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the  debtor  himselL  The  general  tvle  undoubtedly  is  that  one  can  con- 
fer no  greater  right  than  he  himself  has*  To  this  rule  there  are  a  few 
exceptions,  such  as  those  in  favor  of  bona  fide  third  holders  of  mercan* 
tile  paper,  and  purchasers  without  notice  of  unrecorded  incumbrances 
But  exceptions  can  not  be  extended  by  implication  or  construction. 
They  are  atricti  juris.  All  the  analogies  of  our  law  are  opposed  to  the 
conclusions  of  the  majority  of  the  court.  Thus  our  Code  expressly  de- 
clares that  a  fraudulent  act  done  by  the  debtor  before  the  creditor's 
right  accrued  can  not  be  questioned  by  the  latter.  That  Judgments 
rendered  against  the  debtor  before  the  creditor's  debt  existed  are  res 
judicata  against  the  latter.  And  why?  Because  in  such  cases  the  debtor 
is  the  author  and  representative  of  his  subsequent  creditors,  and  they 
are  as  much  bound  and  estopped  thereby  as  he  is.  A  deed,  or  act,  or 
decree,  which  estops  him  estops  them.  Now  it  is  elementary  that  the 
vendor  and  his  assigns  or  heirs  can  prove  simulation  only  by  a  counter 
letter.  The  rights  of  creditors,  posterior  in  date  to  the  act  in  question, 
are  and  can  be  no  greater  than  his. 

Any  other  doctrine  is  destructive  of  all  certainty  in  public  records 
and  property  titles,  putting  them  at  the  mercy  of  perjured  witnesses 
and  bad  memories.  The  exceptions  to  these  rules,  so  essential  to  the 
public  welfare,  should  not  be  multiplied  by  extending  their  principles  to 
cases  not  clearly  within  their  terms. 

I  therefore  dissent. 

Behearlng  refused. 


No.  7650. 
The  State  ex  bel.  Wunq  Chunq  vs.  Civil  Sheriff  of  Obleans  Pabibh. 

■ 

A  debtor  who  has  been  le;;all7  arrested  and  imprisoned  for  debt,  under  a  writ 
issued  in  a  civil  suit,  can  not.  by  confessing:  judfirment,  aoQuire  the  ri^ht  to  be 
disoharsed  from  arrest 

1  PPLICATION  for  a  Habeas  Corpus. 

OHios,  M.  OiU,  and  K  H.  Bryan  for  petitioner. 

McGloin  dt  Nixon  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

MANKiNa,  C.  J.  The  relator  was  arrested  for  debt,  under  a  writ 
issued  in  a  civil  suit  of  Smith  Bros.  &  Co.  against  him,  and  was  imprison- 
ed. His  motion  to  quash  the  writ  was  refused.  Thereupon  he  con- 
fessed Judgment  for  the  sum  demanded,  and  then  prayed  an  order  of 
release,  which  being  refused,  he  applied  to  us  for  a  writ  of  h/dbeas  corpus. 

The  sheriff,  answering  the  rule  to  shew  cause,  produced  the  body  of 
the  relator  and  the  writ  under  which  he  is  held.    The  sole  ground,  upon 
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whloh  the  dlfichait^e  of  the  relator  is  demanded,  is  that  the  confeasioti 
of  jodig^ment  put  ah  end  to  the  creditors'  right  to  the  detention  of  tfadr 
debtor. 

The  contrary  has  been  expressly  adjddicaied  in  Ahd^rson  v.  Brink- 
ley,  1  Annoal,  126,  ^hen  the  law,  touching  thd  right  of  a  creditor  to  resort 
to  the  writ  of  arrest,  was  the  same  as  it  is  now. 

The  act  of  1840  abolished  the  writ  of  capias  ad  saH^factendum,  but 
the  Ck>de  of  Practice  still  retains  ihe  authori^tion  for  the  writ  of  arrest^ 
arts.  210  et  seq,,  and  the  latest  rerisal  of  the  Statutes  embodies  pro- 
viisions  for  the  debtor's  discharge  under  certain  cii*cumstance8.  Bev. 
Stats.  1870  sees.  85  et  seq.  In  neither  is  it  provided  expressly  or  by  im* 
plication  that  a  Judgment  terminated  the  operation  of  the  writ,  and 
insures  the  debtor's  discharge  from  imprisonment  The  longest  thne  he 
can  remain  in  custody  i^  filed  by  the  Statute  at  three  months,  and  he 
cannot  curtail  that  time  by  confessing  Judgment,  and  by  that  means 
alone  set  aside  the  writ. 

This  court,  in  the  case  already  dted,  remarked  the  dllTerence  of  the 
writ  of  CO.  so,  and  of  arrest,  and  observed  that  a  proceeding,  which 
was  a  writ  of  arrest  before  Judgment,  did  not  become  a  writ  of  ca.  so.  by 
the  rendition  of  a  Judgment.  If  it  were  otherwise,  the  debtor  could 
by  his  own  act  metamorphose  the  legal  process  of  his  creditor,  and  con- 
vert it,  at  his  own  option,  from  one  that  the  law  sanctions  into  another 
that  the  law  has  abolished.  The  process,  under  which  the  relator  waa 
imprisoned,  was  in  its  inception  a  writ  of  arrest,  which  can  be  set  aside 
and  vacated  only  in  the  manner,  and  under  the  circumstances,  by  law 
provided.    Confessing  a  Judgment  is  not  one  of  the  ways  thus  provided. 

It  is  ordered  that  the  rule  is  discharged  at  the  costs  of  the  relator 
*and  he  is  remanded  to  the  custody  of  the  respondent 


No.  7684. 
State  ex  bel.  L.  £.  &  E.  F.  Hebwio  vs.  Judge  of  the  Thibd  Dis- 

TBICr    COUBT. 

Where  on  the  application  of  a  debtor  for  a  respite,  the  question  in  dispute  i» 
whether  or  not  the  respite  has  been  refused,  the  appointment  of  a  proYisional 
sTudlo  before  the  decision  of  that  anestion  is  premature  ;  and  the  debtor  is 
entitled  to  a  mandamus,  to  compel  the  lower  jadffe  to  ffrant  a  suspensive  appeal 
from  the  order  of  the  court  makinir  such  appointment 

A  PPLICATION  for  a  mandamus. 

Charles  Louque  for  relators. 

McGloin  A  Kxxon  and  A,  J.  XetrCs  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mankiko,  G.  J.    Upon  an  application  for  a  respite,  made  by  the  re- 
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lators,  a  meeting  of  their  creditors  was  called,  and  was  held  before  a 
notary  public.  The  proces  verbal  was  filed  in  court  by  the  debtors  who 
prayed  the  homologation  of  the  deliberations.  Several  creditors,  who 
had  voted  to  refuse  the  respite,  petitioned  the  court  to  appoint  a  pro- 
visional syndic,  averring  that  the  respite  had  been  refused,  because  a 
majority  in  numbers  and  amount  of  the  creditors  had  not  voted  for  it. 
The  debtors  on  the  other  hand  maintained  that  a  majority  had  voted 
for  the  respite,  and  a  provisional  syndic  was  appointed  pending  the 
contestation  over  this  matter.  A  suspensive  appeal  was  prayed  from 
the  order  making  this  appointment,  which  was  refused.  Hence  the 
present  application  for  a  mandamus. 

The  judge,  responding  to  the  rule  nisi,  says  that  he  felt  bound  to 
be  governed  by  what  appeared  from  the  face  of  the  papers  to  be  the 
result  of  the  meeting  of  the  creditors,  and  whilst  irregularities  are  dis- 
closed in  the  pi^oces  verbal,  the  conclusion  he  arrived  at  was  the  respite 
had  been  refused,  and  a  cest  ion  of  property  ensued  by  operation  of  law, 
and  consequently  the  matter  had  to  be  treated  as  if  such  cession  had 
ensued,  until  it  was  otherwise  determined. 

It  is  true  that  when  the  creditors  refuse  a  respite  the  cession  of  prop- 
erty ensues,  and  the  proceedings  continue  as  if  the  cession  had  been 
offered  in  the  first  instance.  Civil  Code  art.  3065  new  no.  3098.  Arce- 
naux  v.  Creditors,  3  La.  37.  But  the  point  in  dispute  was  whether  or  no 
the  respite  had  been  refused — the  debtors  maintaining  that  it  had  been 
granted,  and  offering  the  proc^8  verbal  in  proof  thereof,  and  praying  its 
homologation.  To  appoint  a  syndic  while  that  matter  was  undetermined 
was  to  assume  that  it  was  determined,  because  such  appointment  could 
only  be  made  when  there  was  a  cession,  and  a  cession  ensued  by 
operation  of  law  only  when  the  respite  had  been  refused.  And  that  it 
was  not  determined  is  apparent  from  the  language  of  the  respondent 
who  treats  the  cession  as  having  ensued  *' until  it  was  otherwise 
determined." 

Irreparable  injury  might  be  done  by  an  order,  based  upon  an  as- 
sumption that  a  certain  act  had  been  done  which  may  hereafter  turn 
out  not  to  have  been  done,  and  a  suspensive  appeal  will  alone  give  the 
complaining  parties  adequate  redress,  while  the  creditors  are  protected 
by  the  appeal  bond.  While  the  contestation  exists  touching  the  fact  of 
respite  granted  or  refused,  a  syndic,  whose  appointment  follows  only 
upon  a  refusal,  cannot  be  appointed. 

The  mandamus  is  made  peremptory  at  the  respondent's  costs. 

51  31 
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No.  7566. 

Statb  ex  BEL.  Mary  L.  and  Ankette  Moobe  vs.  Pabish  Judge  of  St. 

Landby. 

Where  a  respondent  makes  answer  to  an  applioatlon  for  a  mandamud.  he  thereby 
waives  his  ri^rht  of  subseqnently  excepting?  to  the  proceeding:  on  the  sronnd 
that  the  allegations  of  the  relator  were  not  sworn  to. 

Persons  in  interest  in  a  certain  prooeedinir.  notified  of  an  applioation  to  compel  a 
judire  to  grant  an  appeal  in  the  case,  can  not  rely  on  any  exception  to  the 
reffularity  of  the  proceeding  on  the  part  of  the  relator,  filed  by  the  jud«e  alone. 

An  dx parte  order  of  court,  granted  on  thd  application  of  an  execatrix.  command- 
ins  the  sale  of  succession  property  in  order  to  effect  a  partition  between  the 
executrix,  who  has  an  undivided  interest  in  the  property,  and  the  heirs,  will  be 
set  aside,  and  the  sale  of  the  property  enjoined  on  the  petition  of  the  heirs  who. 
in  consequence  of  the  ex  parte  order,  and  the  sale  to  be  made  under  it,  would  be 
deprived  either  of  their  legal  right  to  ask  for  a  partition  in  kind.  or.  otherwise' 
of  retaining  until  a  final  settlement  the  price  of  any  of  the  property  they 
might  purchase,  at  a  sale  of  it  made  exclusively  to  effect  a  partition. 

A  PPUCATION  for  a  mandamus. 

Lewis  &  Brother  for  relator. 

Henry  L.  Garland  and  Jno.  K  Ogden  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DbBla2Tg,  J.  The  relators  are,  by  representation  of  their  mother, 
heirs  in  part  of  the  late  Pierre  Wartelle,  who  died  in  1865,  leaving,  be- 
sides other  property,  some  lots  of  ground  situated  in  the  dty  of  New 
Orleans  and  appraised,  with  the  improvements  thereon,  at  forty  thou- 
sand dollars. 

Pierre  Wartelle  left  a  will  in  and  by  which  he  gave  to  hiB  wife — Mis 
Louisa  King — one  third  of  his  estate  and  appointed  her  his  tesfamentary 
executrix.  In  that  oapacity  she  applied  for  and  obtained  from  the  par- 
ish court  of  St.  Landry  an  order  commanding  the  sale  of  the  city  prop- 
erty, for  the  alleged  purpose  of  partitioning  the  same  and  of  paying 
unliquidated  claims. 

The  intended  sale  of  said  property  was  enjoined  by  the  relators,  on 
the  grounds: 

1.  That  Mrs.  Louisa  King,  acting  as  the  executrix  of  her  husband's 
will,  has  already  caused  to  be  sold,  partly  for  cash  and  partly  on  credit, 
a  portion  of  the  estate  of  said  deceased,  the  price  of  which  she  has  re- 
tained as  one  of  the  purchasers,  and  the  balance  of  which  she  has  re- 
ceived as  executrix ;  and  that— as  yet — she  has  rendered  no  account  of 
her  administration. 

2.  That  the  orders  commanding  the  enjoined  sale  were  rendered  at 
chambers,  without  citation  to  them,  and  that  they  were  thus  excluded 
from  any  participation  in  the  fixing  of  the  terms  and  conditions  of  the 
common  property. 
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The  relators'  injunction  was  dissolyed  on  bond,  and  the  condition 
of  that  bond,  the  amount  of  which  is  only  five  hundred  dollars,  is  "  to 
secure  Mary  L.  and  Annette  Moore  for  any  and  all  claims  which  they  may 
have^  and  for  aU  damages  which  they  muy  suffer  by  the  sale  of  the  prop- 
erty,"  which — as  said— is  appraised  at  forty  thousand  dollars. 

From  the  ex  parte  order  dissolving  their  injunction,  the  parish  judge 
refused  to  grant  them  a  suspensive  appeal,  and  they  have  applied  to 
this  Ck>urt  to  compel  said  judge  to  allow  their  rejected  deoiand,  and  to 
prohibit,  until  further  order,  the  intended  sale  of  the  common  property. 

In  answer  to  their  application,  the  parish  judge  alleges,  in  sub- 
stance, that  he  dissolved  the  relators'  injunction,  because,  in  his  opinion, 
no  irreparable  injury  could  result  from  said  dissolution;  and  that — under 
these  circumstances — he  could  not  consistently  have  granted  an  appeal 
from  the  order  thus  issued  by  him,  and  which  he  considers  as  fully  au- 
thorized by  article  307  of  the  Code  of  Practice.  The  judge's  answer 
was  filed  on  the  10th  of  September  1879 ;  and— here— he,  the  executrix 
and  the  sheriff,  who  is  merely  directed  to  make  the  sale  already  referred 
to,  have— on  the  1st  of  November — excepted  to  the  proceedings  in  man- 
damus and  prohibition,  on  the  ground  that  the  facts  therein  alleged  are 
not  sworn  to  by  the  relators  themselves,  but  by  their  attorney. 

As  regards  the  judge,  who — in  this  proceeding— is  the  principal 
party,  the  filing  of  his  answer  preceded,  by  several  days,  that  of  his 
exception,  and — by  his  answer — he  waived  the  irregularity  which  he  now 
•complains  of.  As  to  those  who  are  otherwise  interested  in  this  matter, 
they  have  been  duly  notified  of  the  action  taken  against  the  judge,  for 
his  refusal  to  grant  the  appeal,  and  they  cannot — so  far  at  least  as  con- 
•cems  the  mandamus— rely  on  an  exception  which  he  alone  might  have 
«ucce8sfully  urged. 

Mra.  Wartelle— it  is  charged — ^has,  since  fourteen  years,  been  ap- 
pointed as  the  executrix  of  the  last  will  of  her  husband,  has  sold  prop- 
erty belonging  to  the  estate  of  the  deceased,  purchased  a  part  of  the 
same,  retained  the  price  of  what  she  purchased,  received  from  others 
the  proceeds  of  previous  sales,  and  could  not,  without  having  rendered 
an  account  of  her  administration  and  of  the  funds  already  realized, 
ioroe  the  sale  of  the  property  situated  in  this  city,  for  the  purpose,  as 
she  alleges,  of  paying  claims  which  may  not  be  due,  the  very  existence 
of  wtiich  is  denied  by  relators,  and  for  the  additional  purpose  of  exe- 
cuting the  will  of  the  deceased  and  effecting  a  partition  of  his  estate. 

One  of  the  debts  which  the  executrix  thus  attempts  to  satisfy,  is 
her  own  claim  for  over  twenty-four  thousand  dollars,  and  it  is  evident 
that — if  unrestrained — ^the  course  which  she  was  pursuing  would  inevi- 
tably have  deprived  the  relators  of  two  legitimate  advantages — that  of 
asking  a  partition  in  kind,  or — otherwise — of  retaining,  until  a  final  set- 
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tlement,  the  price  of  any  of  the  property  held  in  common  and  which 
they  may  purchase,  at  a  sale  made  for  exclusively  a  partition  of  their 
grandfather's  estate. 

C.  C.  1337  (1260):  1343  (1265). 

If  the  facts  alleged  and  relied  upon  by  the  relators,  and  not  denied 
by  the  judge,  be  hereafter  substantiated  by  additional  evidence,  they 
certainly  justify  the  injunction  which  they  resorted  to,  and  its  dissolu- 
tion on  bond,  which — if  maintained — would  be  followed  by  a  sale,  a 
transfer  of  title  and  change  of  possession,  might,  and — it  seems — could 
not  fail  to  work  irreparable  injury. 

0.  P.  566  ;  23  A.  151 ;  11  A.  39 ;  14  A,  27 ;  39  A.  297. 

The  relators  are  entitled  to  the  appeal  which  they  have  vainly 
sought  to  obtain. 

It  is,  therefore,  ordered  that  the  provisional  writs  of  mandamus  and 
prohibition  issued  on  the  11th  October,  1879,  be  and  they  are  hereby 
made  peremptory  at  the  costs  of  defendants. 


No.  7518. 
The  State  vs.  Francois  Dufoub. 

This  court  will  not  review  or  pass  on  the  ralinfir  of  the  lower  court  in  a  criminal 

case,  either  in  receivini^or  In  rejecting  testimony,  except  where  the  objections 

and  rulinK  are  set  forth  in  a  formal  bill  of  exooptions. 
Proof  that  one  accused  of  murder  escaped  and  fled  from  justice,  after  arre^for 

the  crime  chartjred.  is  admissible. 
The  voluntary  declaration  of  one  char^red  with  murder,  received  by  the  committinjr 

magistrate,  is  not  admissible  in  evidence  in  his  favor  on  the  trial. 

A  PPEAL  from  the  Superior  Criminal  Ck)urt.   WJdtdker,  J. 

H.  K  Ogden,  Attorney  Oeneral,  for  the  State. 

(7.  J.  E.  Planchard  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  The  accused  has  appealed  from  a  judgment  sentencing 
him  to  imprisonment,  at  hard  labor,  in  the  penitentiary,  for  ten  yeaT% 
for  shooting  one  Charles  Secious,  with  a  dangerous  weapon,  with  intent 
to  commit  murder.  He  relies  upon  the  objections  taken  on  the  trial  to 
the  rulings  of  the  District  Court,  two  of  which  are  set  forth  in  bills  of 
exception.  The  other  is  not  brought  to  our  notice  otherwise  ihasi  as 
stated  in  the  following  extract  from  thtd  minutes,  copied  into  the  tran- 
script : 

*' Frederick  Secious  being  cross-examined,  the  District  Attorney,  on 
the  part  of  the  State,  objected  to  a  question  put  by  counsel  for  defend- 


NEW  ORLEANS,  NOVEMBEB,  1879.  805 

State  78.  Dufour. 

ant,  which  objection  was  BustaiQed  by  the  court  under  the  following 
ruling :  *  A  collision  between  two  mules  on  the  street  does  not  justify 
the  shooting  of  the  driver.'  To  which  ruling  of  the  court  counsel  for 
defendant  reserved  a  bill  of  exceptions.  The  court  continued  its  rul- 
ing as  follows :  'I  do  not  think  it  necessary  in  a  charge  of  shooting 
with  a  dangerous  weapon,  with  intent  to  commit  murder,  to  show  how 
mule  teams  collided.  They  may  have  collided  by  design,  or  they  may 
have  collided  by  accident.  In  either  case  the  testimony  is  immaterial 
and  irrelevant' " 

This  is  all  that  appears  in  the  transcript  in  reference  to  this  testi- 
mony ;  and  if  all  that  is  thus  stated  had  been  set  forth  in  a  formal  bill 
of  exceptions,  it  is  probable  that  we  should  have  affirmed  the  ruling  of 
the  District  Court,  more  especially  since  there  is  nothing  in  the  tran- 
script to  show  that  accused  was  the  owner  or  the  driver,  or  that  he  was 
connected  with  or  interested  in  either  of  the  teams,  or  that  any  right  or 
property  of  his  was  injured  or  impaired  by  the  collision,  or  that  the  col- 
lision occurred  by  the  fault  of  the  person  shot.  In  the  case  of  the 
State  vs.  Jessie,  SO  A.  1171,  we  decided  that  the  act  of  1877,  p.  176, 
amending  art.  488  of  the  Code  of  Practice,  so  as  to  dispense  with  formal 
bills  of  exception  where  the  points  reserved  are  taken  down  by  the 
reporter  or  the  clerk,  is  not  applicable  to  criminal  prosecutions.  We 
oan  not  review  or  pass  upon  the  ruling  of  the  District  Court  in  criminal 
cases,  whether  in  receiving  or  in  rejecting  testimony,  except  where  the 
objections  and  ruling  are  set  forth  in  a  formal  bill  of  exceptions. 

It  appears  by  the  first  bill  of  exceptions  that  counsel  for  the  accused 
objected  to  testimony  offered  by  the  District  Attorney,  and  received  by 
the  court,  to  prove  that  the  accused  fled,  and  was  a  fugitive  from  just- 
ice when  he  was  first  seen  by  the  witness,  a  sergeant  of  the  police, 
about  a  month  after  the  alleged  shooting.  The  statement  by  the  court, 
before  signing  the  bill  is,  that  *'  evidence  that  the  defendant  had  fled 
from  justice  after  arrest  for  the  crime  charged,  is  admissible." 

In  the  case  of  the  State  vs.  Beatty,  30  A.  1267,  we  decided  that 
proof  was  admissible  that  a  person  charged  with  the  crime  of  murder 
attempted  to  escape  from  prison  a  few  days  before  the  trial.  Proof 
that  the  accused  actually  escaped,  and  fled  from  justice,  after  arrest  for 
the  crime  charged,  is  equally  admissible.  The  effect  of  such  testimony 
will  depend  on  the  surrounding  circumstances ;  and  it  must  be  deter- 
mined by  the  jury. 

The  second  bill  of  exceptions  is  to  the  refusal  of  the  court  to  per- 
mit the  voluntary  declaration  of  the  accused  to  be  read  to  the  jury. 
In  the  State  vs.  Vandograff,  23  .A.  96,  our  predecessors  decided  that  the 
law,  R  S.  sees.  1010,  2058,  which  makes  the  voluntary  declaration  of  the 
accused,  received  by  the  committing  magistrate,  evidence  before  the 
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grand  and  petit  Jury;  does  not  make  it  evidenoe  in  his  fa,YOT,  or  author- 
ize him  to  introduce  it  on  the  triaL  In  the  State  vs.  Toby,  decided  in 
March  last,  No.  7100  of  the  doclcet,  a  majority  of  this  court,  after  full 
discussion  and  careful  consideration,  held  this  to  be  the  correct  inter- 
pretation of  the  legislative  wilL  The  question  must  be  regarded  as  set- 
tled by  these  decisions ;  and  we  accept  them  as  final 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 

Mr.  Justice  J>bBlakc  adheres  to  the  views  expressed  in  his  dissent- 
ing opinion  in  the  case  of  the  State  vs.  Toby. 


No.  73^. 
State  ex.  bel.  P.  N.  Canton  vs.  Boabd  of  Assebsobs. 

The  aaeessment  of  oertain  real  estate  made  in  the  year  1877  for  four  years  under 
the  statute  of  that  year,  and  not  complained  of  then,  can  not  be  chan«red  there- 
after durinff  the  four  years,  except  to  make  proper  subtraction  for  destruction, 
or  proper  addition  for  improvements  to  the  property,  made  after  the  asBeas- 
ment 

A  PPEAL  from  the  Fifth  District  Court,  Parish  of  Orleans.    Sogers,  J. 

Chas.  E  Schmidt  and  Julien  Seghera  for  plaintiff  and  appellant. 

Samuel  P.  Blanc  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Several  pieces  of  real  estate  in  New  Orleans.  belong>- 
ing  to  Joseph  Girod  in  1877,  were  assessed  in  that  year  at  928,600.00. 
No  reduction  of  that  assessment  was  applied  for.  In  June  1878,  Canton, 
the  relator,  foreclosed  a  mortgage  he  held  on  the  property,  and  pur- 
chased it  at  the  sale  for  $10,700.00.  In  the  following  month  he  applied 
to  the  board  of  assessors  for  a  reduction  of  the  assessments  so  as  to  con- 
form to  the  value  as  shewn  by  the  price  of  adjudication.  The  Board 
refused,  whereupon  he  demanded  that  it  should  appoint  an  appraiser, 
to  act  with  another  to  be  appointed  by  himself,  who  together  should  fix 
the  cash  value  of  the  property.  .This  was  also  refused,  and  this  appli- 
cation for  a  mandamus  has  for  its  purpose  to  compel  the  board  of  afises- 
sors  to  do  what  he  had  demanded.  The  judgment  of  the  lower  court 
sustained  the  respondent  in  its  refusal. 

The  question  presented  is,  whether  an  assessment  of  real  estate, 
made  in  1877  for  four  years  under  the  statute  of  that  year,  not  com- 
plained of  then,  can  be  changed  thereafter  during  the  four  years,  except 
to  make  proper  subtraction  for  destruction,  pr  proper  addition  f-^r  im- 
provements, made  after  the  assessment. 
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This  statute  enacts  that  property  shall  be  assessed  once  in  every 
four  years,  but  there  shall  be  an  annual  assessment  of  personal  property, 
and  a  revision  of  the  assessment  rolls  for  the  purpose  of  indicating  there- 
on all  changes  in  the  ownership  of  real  property,  and  of  deducting  there- 
from the  value  of  all  property  lost  or  destroyed,  as  well  as  to  add  aU 
increased  value  resulting  from  new  improvements ;  and  the  assessor,  in 
making  his  revision,  shall  take  note  of  changes  in  value  produced  by  the 
opening  or  closing  of  crevasses,  or  by  any  fortuitous  event  which  has 
occurred  since  the  time  the  first  assessment  was  made.  Sees.  Acts  1877, 
p.  137.  The  rolls  thus  made  shall  serve  as  a  basis  for  all  State  and  city 
taxation  for  the  year  for  which  they  were  made  and  for  three  years 
thereafter,  except  that  annually  the  assessor  shall  re-assess  movable 
property,  and  shall  make  proper  deductions  for  the  destruction  of  any 
property  and  proper  additions  for  improvements.    Ibid.  p.  155. 

Another  act  was  passed  in  the  following  year,  amendatory  of  the 
previous  one,  (Sess.  Acts  1878,  p.  234)  and  the  relator  bases  his  right  to 
relief  upon  the  provisions  of  the  two  construed  together,  as  well  as 
upon  the  foct  that  he  was  not  the  owner  of  the  property  in  1877,  and 
could  not  therefore  apply  for  a  reduction  of  the  assessment  made  in 
that  year  at  the  time  of  the  exposure  of  the  rolls.  He  argues  that  when 
the  Act  of  1878,  which  took  effect  at  once,  "  declared  in  its  1st.  section 
that  all  real  estate  should  be  estimated  by  the  Assessor  at  its  cash  value, 
and  provided  a  new  mode  of  obtaining  the  correction  of  assessments, 
and  granted  the  officer  acting  for  the  State  the  right  of  appeal  to  the 
Courts,  that  Act  meant  that  the  Assessors  should  proceed  in  1878  to 
make  new  assessments  of  real  estate  conformably  to  its  provisions,  and 
should  allow  the  tax-payers  and  the  State  relief  against  over  or  under 
valuations  in  conformity  with  its  provisions.  Hence,  sec.  90  of  the  Act 
of  1877  is  to  be  construed  so  as  to  h&rmonize  with  sec  Ist.  of  the  Act  of 
187a" 

The  1st.  section  of  the  Act  of  1878  is  an  exact  transcript  of  the  15th. 
section  of  the  Act  of  1877,  except  that  the  provision  touching  personal 
property  and  capital  is  contained  in  a  separate  and  intercalated  sen- 
tence. The  several  provisions  for  the  estimation  of  real  property  at  its 
cash  value,  for  a  new  mode  of  obtaining  the  correction  of  assessments, 
and  for  an  appeal  to  the  courts,  are  common  to  both  Acts.  The  act  of 
1878  did  not  originate  them.  The  first  sixteen  sections  of  that  act  are 
occupied  solely  with  amendments  of  the  law  of  the  previous  year,  re- 
citing the  several  sections  to  be  amended  numerically,  and  the  17th. 
sea,  upon  which  the  relator  lays  great  stress,  which  gives  to  the  asses- 
sor the  right'  of  appeal  to  the  courts  only  accords  to  the  one  party  the 
right  that  had  already  been  granted  to  the  other. 

The  relator  further  argues  that  the  19th.  section  of  the  act  of  1878 
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must  mean  that  the  assessors  were  to  proceed  to  make  such  changes  on 
the  roll  of  1877  as.  he  has  demanded,  and  such  as  the  tax-payetB  might 
shew  themselves  entitled  to,  or  its  language  is  unmeaning. 

This  construction  comes  of  the  fault  of  reading  that  section  by  itself, 
and  of  interpreting  it  to  suit  the  necessities  of  his  case. 

The  first  seventeen  sections  of  the  Act  have  already  been  adverted 
to.  The  18th.  section  assumes  that  there  are  persons  and  corporations, 
whose  property  has  not  been  assessed  for  years  by  either  city  or  State, 
*'  because  of  some  irregularity,  informality,  or  omission  of  the  assessors," 
and  then  provides  that  the  City  Council  shall  require  the  board  of  asses- 
sors to  proceed  to  assess  or  re-assess  such  omitted  property.  On  the 
completion  of  this  assessment  of. hitherto  unassessed  property,  notice  is 
to  be  given  to  the  party  liable  who  shall  have  thirty  days  to  examine 
and  obtain  its  correction  "  in  the  manner  now  provided  by  law  by  appli- 
cation and  arbitration  upon  these  assessments.'^  Then  follows  the  19th. 
section,  that  the  assessors  shall  immediately  after  the  passage  of  this 
Act  make  such  revision  and  correction  of  the  assessment  made  in  1877 
as  may  be  necessary,  and  shall  transmit  this  corrected  assessment  to 
the  proper  officers — manifestly  referring  solely  to  the  assessment  of 
hitherto  unassessed  property,  and  to  the  corrections  necessitated  by 
destructions  or  improvements. 

The  two  Acts  harmonize.  Construing  them  together,  it  is  apparent 
a  new  assessment  of  real  property  was  not  contemplated  for  1878,  but 
that  all  property  hitherto  omitted  from  the  rolls  should  be  placed  there- 

■ 

on  at  once,  and  the  same  opportunity  should  be  given  for  correction  of 
its  assessment  as  had  been  given  in  the  original  formation  of  the  rolls, 
and  that  deductions  for  destroyed  property  and  additions  for  improve- 
ments should  be  made  every  year. 

The  time  within  which  assessments  may  be  renewed  is  wholly  with- 
in legislative  discretion.  The  practice  of  making  annual  assessments  of 
real  estate  has  prevailed  so  long  in  this  State  that  many,  unaccustomed 
to  any  other  system,  think  it  a  grievance  to  change  it.  But  in  truth 
such  a  system  is  very  unusual.  Ten  years  was  the  duration  of  such 
assessments  in  the  old  States,  and  still  is  in  some  of  them.  Unquestion- 
ably hardships  are  produced  by  a  term  even  of  four  years.  The  changes 
in  value  may  be  very  great  in  that  time,  but  that  consideration  can  be 
addressed  only  to  the  discretion  of  the  l^slature.  Cooley  Const.  lam. 
513. 

It  is  impossible  to  make  a  system  of  assessment  and  taxation  that 
shall  be  practically  wholly  just.  The  selection  of  a  particular  day  in 
any  year  as  the  time  for  fixing  value,  or  for  final  closing  of  the  rolls,  will 
often  produce  injustice.  Values  may  change  in  less  than  a  year,  but 
necessity  requires  that  a  day  should  be  fixed  unalterably.  The  machinery, 
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by  which  assessments  of  property  for  taxation  are  made,  is  a  cumbrous 
and  many-jointed  suit  of  armour  for  the  protection  of  the  revenue  of  the 
body  politia  All  that  legislation  can  do  is  to  increase  its  flexibility  so 
that  attrition  will  be  diminished  as  much  as  possible. 

In  answer  to  the  prima  facie  case  of  the  relator  for  a  reduction,  as 
exhibited  by  the  sum  for  which  the  property  sold,  the  respondent  asserts 
that  the  relator  loaned  $15,000.00  on  this  property  the  year  before  he 
bought  it,  and  hence  the  price  given  by  the  mortgage  creditor  at  such  a 
sale  is  not  a  fair  criterion  of  value.  We  do  not  consider  the  question  of 
value  at  all.  We  have  dealt  alone  with  the  right  of  a  property  owner  to 
a  reduction  of  his  assessment,  before  the  expiration  of  the  four  years  for 
which  the  assessment  was  made,  in  the  absence  of  any  destruction  of 
the  property  or  any  portion  of  it.  We  think  the  two  Acts  under  re- 
view were  made  expressly  to  deny  such  right. 

Judgment  affirmed. 


No.  72U. 
Louis  Debobry  vs.  Henry  TfiiE. 

Where  a  sum  of  money  is  received  by  a  factor  and  commission  merchant,  under  a 
written  stipulation  of  the  factor  that  he  received  the  money  to  be  invested  by 
him  for  the  owner's  account,  the  debt  thus  Incurred  by  the  factor  is  a  fiduciary 
one.  and  under  the  United  States  Bankrupt  Act  of  1867,  is  not  affected  by  the 
factor's  discharge  in  bankruptcy. 

The  balance  due  by  a  factor  to  his  client  whether  liquidated  by  the  promissory  note 
■  of  the  factor,  or  not,  is  not.  in  the  hands  of  a  transferree  of  the  client,  a  fidu- 
ciary debt,  and  therefore  is  extln«:uished  by  the  factor's  discharse  in  bank- 
ruptcy. 

A  PPEAL  from  the  Fifth  District  Court.    Bogera,  J. 

Barrow  &  Pope  and  Harry  L,  Edwards  for  plaintiff  and  appellee. 

Singleton  &  Browne  and  E.  W.  Huntington  for  defendant  and  appel- 
lant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Marr,  J.,  and  on  the  rehearing  by  Manning,  0.  J. 

Marr,  J.  In  February,  1870,  Louis  Desobry,  who  resided  in  the 
Parish  of  Iberville,  deposited  with  Henry  T^te,  a  commission  merchant 
of  New  Orleans,  822,  000,  for  which  T6te  gave  him  a  receipt  as  follows  : 
"  822,000.  Received,  New  Orleans,  February  3d,  1870,  from  Mr.  Louis 
Desobry,  the  sum  of  twenty-two  thousand  dollars,  to  be  invested  for  his 
account*  interest  on  said  amount  to  be  paid  every  six  months." 

On  the  eighteenth  February  Desobry  placed  with  Tete  the  addi- 
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tional  sum  of  <8000,  of  which  92000  were  withdrawn  on  the  sixth  Febru- 
ary, 1871,  leaving  balance,  $23,000,  in  the  hands  of  TSte. 

Tdte  was  the  factor  and  commission  merchant  of  Dardenne  and 
wife,  and  on  February  10, 1872,  there  was  a  balance  due  them  of  $2000, 
which  Dardenne  left  with  T^te,  talcing  Tate's  note  for  the  amount,  at 
one  year,  to  his  order.  On  the  eleventh  August,  1873,  Dardenne  and 
wife  transferred  this  note  to  plaintiff. 

Tdte  was  also  the  commission  merchant  of  Edward  Desobry ;  and, 
on  the  twenty-fourth  January,  1873,  there  was  a  balance  in  his  favor  of 
$1068  48.  On  the  fourteenth  August,  1873,  Edward  Desobry  trans- 
ferred this  account  to  plaintiff. 

T^te  suspended  about  January,  1873.  On  the  twenty-sixth  July  he 
was  adjudicated  a  bankrupt,  on  his  own  petition ;  and,  in  due  course,  he 
was  finally  discharged. 

In  November,  1873,  this  suit  was  brought  by  Louis  Desobry  to 
recover  the  aggregate  of  the  several  claims  Just  mentioned,  amounting 
to  $26,065  48.  Tdte  pleaded  and  relied  solely  upon  his  discharge  in 
bankruptcy.  The  District  Judge,  on  the  authority  of  the  decision  in 
Banning  vs.  Blakely,  27  A.  257,  that  commission  merchants  when  exer- 
cising their  functions  as  such  are  acting  in  a  fiduciary  capacity,  and  are 
not  relieved  from  their  obligations,  contracted  in  that  capacity,  by  a  dis- 
charge in  bankruptcy,  rendered  Judgment  in  favor  of  plaintiff  for  the 
full  amount  demanded.  The  question  is  was  this  a  correct  interpreta- 
tion of  section  33  of  the  Bankrupt  Act,  which  is  as  follows : 

"  No  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  oiflcer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act" 

The  allegation  of  the  petition  with  respect  to  the  debt  represented 
by  the  note  of  February  10,  1872,  is:.  "That  said  sum  of  $2000 
reomined  a  trust  fund  in  the  hands  of  T^te ;  and  he  is  bound  to 
account  for  the  same  as  such." 

T6te  says,  after  selling  the  crop,  there  remained  a  balance  to  the 
credit  of  Dardenne  of  something  over  $2000 ;  that  Dardenne  took  the 
excess  and  asked  T^te  to  give  his  note  for  the  $2000 ;  and  that  he 
Tete,  did  not  propose  this  mode  or  settlement. 

Dardenne  being  asked  why  the  note  was  given,  why  he  took  the 
note,  answered :  "  I  stated  to  Mr.  Tdte  that  I  did  not  wish  any  amount 
to  show,  or  any  balance  to  show  upon  his  books  to  my  credit :  That  I 
was  afraid  my  creditors  would  garnishee  it  in  his  hands,  therefore  I 
wished  to  protect  myself  as  a  precautionary  measure  on  my  part.  I 
said  the  money  shall  remain  here,  and  to  show  that  the  money  is  here 
I  will  take  your  note  for  the  sum ;  and  he  gave  me  his  simple  note 
without  interest.    I  told  him  I  did  not  want  it  to  show  on  the  books  ; 
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and  that  still  left  the  money  in  his  bands."  He  also  states  that  while 
he  held  this  note  he  drew  sight  drafts  on  TSte  which  were  paid. 

Whatever  the  relations  between  Dardenne  and  Tdte  may  have  been 
originally,  their  relation  with  respect  to  the  $2000  after  the  giving  of 
the  note,  February  10,  1872,  was  simply  that  of  debtor  and  creditor ; 
and  that  relation  did  not  result  from  any  suggestion  on  the  part  of 
Tdte,  but  from  Dardenne's  dishonest  purpose  to  secure  the  money 
against  the  pursuit  of  his  creditors,  according  to  his  own  testimony. 
His  statement  indicates  that  he  used  part  of  the  money,  at  least,  for 
plantation  purposes,  by  sight  drafts  on  T^te.  This  part  of  the  demand 
of  plaintiff  deserves  no  further  notice  or  comment ;  and  it  may  be 
eliminated  at  once. 

The  allegation  of  the  petition  with  respect  to  the  account  trans* 
ferred  by  Edward  Desobry  to  Louis  Desobry  is  that  the  balance  shown 
by  that  account "  is  a  trust  fund  in  his  (Tdte's)  hands." . 

This  account  begins  January  17, 1872,  with  a  balance  of  $2688  60, 
in  f^vor  of  Desobry,  from  the  last  account  rendered.  Desobry  shipped 
his  crops  to  Tdte,  which  TSte  sold  for  his  account,  and  carried  proceeds 
to  his  credit,  the  whole  amounting  to  $8266  20.  He  ordered  goods  and 
supplies,  which  Tdte  bought  and  shipped  to  him,  from  time  to  time 
during  the  year ;  and  he  drew  sight  drafts  on  Tdte  as  his  convenience 
required,  amounting  to  $7200  72,  to  his  debit,  leaving  balance  due  him 
at  the  close  of  the  account,  January  24, 1873,  $1065  48. 

In  Chapman  vs.  Forsyth,  2  Howard  208,  suit  was  brought  in  the 
Circuit  Court  of  the  United  States,  to  recover  the  proceeds  of  150  bales 
of  cotton,  shipped  to  and  sold  by  Forsyth,  a  factor  and  commission 
merchant,  for  account  of  the  owner.  Forsyth  pleaded  his  discharge 
under  the  Bankrupt  Act  of  1841 ;  and  plaintiff  demurred.  The  judges 
were  divided  in  opinion;  and  one  of  the  questions  ceitifled  to  the 
Supreme  Court  of  the  United  States  was : 

"Is  a  commission  merchant  and  factor,  who  sells  for  others, 
indebted  in  a  fiduciary  capacity,  within  the  act,  provided  he  withholds 
the  money  received  for  property  sold  by  him,  and  which  property  was 
sold  on  account  of  the  owner,  and  the  money  received  on  the  owner's 
account?" 

The  first  section  of  the  bankrupt  act  under  which  this  question 
arose  excluded  from  the  operation  of  the  discharge  "  debts  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  executor,  admin- 
istrator, guardian,  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity" 

The  court  decided,  without  dissent,  after  full  argument,  that  the 
factor  was  not  acting  in  a  fiduciary  capacity,  within  the  meaning  of  the 
act,  in  the  case  stated. 
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It  is  obviouB  that  the  words  used  in  section  33,  of  the  act  of  1867, 
*'  While  acting  in  any  fiduciary  character,''  mean  nothing  more,  nothing 
less,  than  the  corresponding  words  in  the  first  section  of  the  act  of 
1841,  "  while  acting  in  any  other  fiduciary  capacity.'*  The  words  "  char- 
acter "  and  "  capacity,"  as  used,  are  synonymous ;  and  the  other  slight 
difference  in  the  phraseology  is  the  necessary  consequence  of  the  omi^ 
sion,  in  the  act  of  1867,  of  the  words,  "  executor,  administrator,  guar- 
dian, or  trustee,"  used  in  the  act  of  1841.  As  these  several  fiduciaries 
are  specially  mentioned  in  the  act  of  1841,  it  was  necessary,  in  order 
that  all  fiduciaries  should  be  included,  to  use  the  word  "  other  "  betwe^i 
the  words  "any"  and  "fiduciary;"  but  as  the  act  of  1867  does  not 
designate  any  fiduciaries  specially,  it  was  necessary  to  suppress  the 
word  "  other"  and  to  use  only  the  word  "any,"  in  order  to  include  all 
fiduciaries,  as  the  intention  of  botb  acts  was. 

In  Owsley  ys..Cobin,  Nat  Bankrupt  Register,  15,  p.  489,  the  plaintiff 
shipped  to  defendants  certain  goods  for  sale  on  commission,  which 
defendants  sold ;  and  they  rendered  account  sales,  showing  net  pro- 
ceeds, which  they  failed  to  pay.  The  question  was  whether  this  was  a 
debt  contracted  in  a  fiduciary  capacity,  within  the  intendment  of  sec- 
tion 33  of  the  act  of  1867.  The  case  was  tried  in  the  Circuit  Court 
of  the  United  States  in  South  Carolina,  in  June,  1877,  before  the  Circuit 
Judge  and  the  District  Judge.  Under  instructions  by  the  court  the 
jury  found  a  verdict  for  the  defendants.  There  was  a  motion  for  new 
trial,  which  was  heard  by  Chief  Justice  Waite.  His  opinion  was  "  that 
the  debt  due  by  the  defendants  in  this  case,  as  factors  or  commission 
merchants,  is  not  such  a  debt,  contracted  in  a  fiduciary  capacity,  as  is 
contemplated  by  the  act  of  Congress  to  be  excepted  from  the  operation 
of  a  discharge  in  bankruptcy."  And  the  new  trial  was  refused.  It 
will  be  observed  that  these  two  cases  differ  essentially  from  the  case 
under  consideration.  It  does  not  appear  in  Forsyth's  case,  nor  in 
Cobin's  case,  that  there  was  any  account  current  between  the  factors 
and  the  owners  of  the  goods ;  and  the  relation  between  them,  on  the 
facts  stated,  was  apparently  that  of  principal  and  agent,  purely  and 
simply. 

In  the  present  case  the  account  sued  on  begins  with  a  balance, 
showing  previous  dealing.  It  was  an  account  current  running  through 
an  entire  year.  Every  one  doing  business  with  a  factor  and  leaving  bal- 
ances in  bis  hands,  against  which  he  draws  at  sight,  at  his  pleasure, 
understands  that  the  factor  does  not  keep  the  money  in  his  safe  or 
about  his  person  ;  and  that,  in  the  nature  of  things,  he  could  not  open 
a  separate  bank  account,  or  make  special  deposits,  for  each  one  of  the 
numerous  persons  whose  property  he  has  received  and  sold  on  commis- 
sion. By  common  consent,  and  necessarily,  in  all  such  cases,  the  money 
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received  by  the  factor  is  deposited  in  bank  to  the  credit  of  the  factor; 
and  when  the  owner  demands  his,  in  whole  or  in  part,  by  draft  or  other- 
wise, the  factor  draws  his  own  checls,  against  his  own  bank  account,  for 
the  amount. 

In  many  cases  the  relation  between  the  factor  and  those  whose 
property  he  receives  and  sells  on  commission  would  seem  to  be  mer^y 
that  of  principal  and  agent.  But  where  the  one  is  receiving  and  sell- 
ing, from  time  to  time,  and  the  other  draws  at  his  convenience,  and 
there  are  numerous  debits  and  credits  in  account  current,  resulting  in  a 
balance  in  favor  of  the  one  or  the  other,  the  relation  between  them  is 
no  longer  merely  that  of  agency.  So  well  \b  this  understood,  that  fac- 
tors, in  such  cases,  in  the  absence  of  an  agreement  to  the  contrary,  usu- 
ally keep  an  interest  account,  which  a  mere  agent  would  not  think  of 
doing.  By  the  consent  of  both  parties,  by  their  course  of  dealing,  the 
relation  is  that  of  debtor  and  creditor ;  and  the  balance  with  which  the 
account  may  close,  against  the  factor,  is  not  a  debt  created  by  him 
while  acting  in  a  fiduciary  character,  within  the  meaning  and  intendment 
of  the  bankrupt  act  of  1867.  We  accept  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Forsyth's  case,  and  that  of  Chief  Justice 
Waite  in  Cobin's  case,  as  authoritative  interpretations  of  statutes  of 
the  United  States ;  and  we  can  not  assent  to  the  contrary  doctrine, 
maintained  by  our  predecessors  in  Banning  vs.  Bleakly,  27  A. 

It  is  not  charged  in  the  petition  that  any  part  of  the  demand  of 
plaintiff  is  "  a  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt ; "  nor  are  the  words  "  fiduciary  character  "  or  "^fiduciary  capacity  " 
used  in  the  petition.  With  respect  to  the  balance  of  account  sued  for, 
as  in  reference  to  the  Dardenne  note,  the  distinct  and  only  charge 
implying  a  fiduciary  relation  is  that  the  amount  is  a  trust  fund  in  the 
hands  of  Tdte.  We  do  not  find  the  words  "  trust  fund  "  in  section  33  of 
the  bankrupt  act ;  and  we  can  not  conceive  of  any  such  thing  as  a 
trust  fund,  in  any  legal  acceptation  of  the  term,  except  such  fund  as 
may  be  in  the  hands  of  some  public  officer,  or  of  an  executor,  or  an 
administrator,  or  a  guardian,  or  a  trustee,  technically  so  called,  and  held 
for  the  special  purposes  designated  by  law,  or  resulting  from  the 
nature  of  the  appointment.  We  presume  that  the  words  are  used  in 
the  petition  to  express  the  idea  that  these  two  debts  were  created 
by  Tdte  while  acting  in  a  fiduciary  character.  It  is  clear  from  the 
decisions  in  the  cases  of  Forsyth  and  Cobin,  and  in  Buckner's  case,  2 
A.  1023,  that  they  are  not  trust  funds ;  and  that  they  are  not  debts 
created  in  a  fiduciary  capacity. 

As  to  the  money  placed  by  Desobry  with  T^te  for  investment,  the 
allegations  of  the  petition  are,  that  Desobry  instructed  T6te  so  to 
invest  as  that  the  interest  should  be  collectible  every  six  months       ^ 
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*  *  •*That  from  time  to  time  T^te  rendered  to  petitioner 
accounts  showing  the  collection  of  said  interest,  and  petitioner 
believed  he  had  said  fands  invested  in  good  securities.  Bat 
lately,  to  wit,  about  the  eighteenth  January,  or  shortly  afterward,  said 
T^te  represented  to  petitioner  that  he  bad  never  performed  the  trust 
confided  to  him,  but  had,  in  violation  thereof,  unknown  to  petitioner, 
retained  said  funds  in  his  own  possession." 

The  receipt  given  by  T^te  is  silent  as  to  the  manner  in  which  the 
money  was  to  be  invested,  and  as  to  the  rate  of  interest.  T^te  was 
doing  a  very  large  commission  business.  His  credit  was  very  good, 
and  he  was  reputed  to  be  worth  9200,000 ;  and,  upon  the  mere  showing 
of  the  receipt  itself,  if  he  retained  Desobry's  money,  believing,  as  no 
doubt  he  and  Desobry  both  believed  at  the  time,  that  it  was  safe  in  his 
hands,  his  use  of  it  in  his  business  would  not  have  involved  either 
actual  fraud  or  moral  turpitude,  or  intentional  wrong. 

In  Neal  vs.  Clark,  5  Otto,  704,  on  error  to  the  Supreme  Court  of 
Appeals  of  Virginia,  that  court  had  decided  that  a  bankrupt  not 
chargeable  with  actual  fraud,  but  who  had  committed  constructive 
fraud  under  the  State  law,  was  not  entitied  to  the  benefits  of  his  dis- 
charge in  bankruptcy.  The  Supreme  Court  of  the  United  States  re- 
versed the  decision  of  the  Virginia  court;  and  held  that  the  "fraud" 
referred  to  in  section  33  of  the  act  of  1867  "  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong ;  and  not 
implied  fraud,  or  fraud  in  law,  which  may  exist  without  the  imputation 
of  bad  faith.''  The  constructive  fraud  committed  by  the  Bankrupt  is 
not  within  the  meaning  of  the  act ;  and  **  his  discharge  in  bankruptcy 
affords  him  complete  protection."    P.  709. 

It  is  not  charged  in  the  petition,  in  distinct  terms,  that  there  was 
fraud  or  embezzlement  on  the  part  of  Tdte.  These  are  grave  chai^g^. 
Either,  If  proven,  would  sufQce  to  deprive  the  bankrupt  of  the  benefits 
of  his  discharge;  and  one  of  them  is  a  crime,  punishable,  under  the 
State  law,  by  imprisonment  in  the  penitentiary.  They  must  be  set 
forth  and  charged  in  distinct  terms  before  they  can  be  the  subject  of 
judicial  inquiry:  and  they  are  not  to  be  deduced,  inferentially,  from 
statements  in  the  pleadings  which  may  be  susceptible  of  a  different 
interpretation.  There  is  nothing  in  the  allegations  of  the  petition 
from  which  it  can  be  inferred  that  T^te  intended,  at  the  time  he  used 
Desobry's  money,  to  deprive  Desobry  either  of  the  principal  or  the 
interest ;  or  that  he  did  not  Intend  to  account  faithfully  for  the  interest, 
at  the  end  of  every  six  months,  and  to  return  the  principal  whenever  it 
should  be  demanded. 

■ 

The  proof  shows  that  Tete  rendered  accounts  to  Desobry  every 
six  months ;  and  Desobry  admits  that  they  were  received  by  him  from 
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time  to  time.  These  accounts  include  dealings  to  a  large  amount ;  and 
each  of  them  closes  with  a  balance  in  favor  of  Desobry.  The  form  of 
the  entry  of  the  semi-annual  interest  is  the  same  in  all  these  accounts ; 
and  that  in  the  first  account  will  serve  as  an  example:  **By  six 
months  interest  on  922,000,  from  February  5, 1870,  to  August  5, 1870,  at 
ten  per  cent,  $1100.  By  six  months  interest  on  $3000,  from  February 
18, 1870,  to  August  18, 1870,  at  ten  per  cent,  <150." 

There  was  nothing  in  these  accounts  to  mislead  Desobry,  or  to 
indicate  that  the  money  had  been  invested  in  securities  of  any  kind ; 
and  there  was  no  charge,  in  any  of  them,  for  commissions  for  investing, 
or  for  collecting  the  interest.  Ho  one  would  suppose  that  a  merchant, 
doing  only  a  factorage  and  commission  business,  could  afford  to  look 
around  and  find  safe  securities  in  which  to  invest  so  large  an  amount,  at 
so  high  a  rate  of  interest,  payable  every  six  months,  without  some 
pecuniary  compensation ;  and  if  any  conclusion,  as  to  the  manner  of 
the  investment,  could  be  deduced  from  the  accounts,  it  would  be  that 
TSte  had  invested  the  money  in  his  own  business,  and  charged  himself 
with  the  interest ;  and  not  that  he  had,  gratuitously,  made  investments 
on  such  favorable  terms  in  good  securities,  and  collected  and  accounted 
for  the  interest  so  promptly  for  nearly  three  years,  without  the  loss  of 
a  day  to  Desobry,  as  a  mere  matter  of  friendly  agency. 

Desobry  says  he  never  authorized  T^te  to  retain  the  money  him- 
self, either  verbally  or  in  writing.  *'  There  were  no  directions  given 
Mr.  Tete  in  what  he  should  invest  my  funds ;  but  it  was  understpod 
these  funds  would  be  invested  in  commercial  and  mortgage  paper 
which  should  be  doubly  and  triply  secured.  This  was  so  understood 
in  the  conversation  at  his  office,  at  which  no  one  but  he  and  myself 
were  present." 

Mr.  Desobry  must  have  known  that  those  who  are  able  to  furnish 
such  securities  as  he  describes  can  always  obtain  money,  on  much  bet- 
ter terms  than  he  required,  from  banks  and  other  corporations,  and 
individual  capitalists. 

Tate's  explanation  of  this  business  is :  **  After  giving  the  receipt 
to  Mr.  Desobry  he  stated  that  he  would  rather  have  a  fixed  rate  of 
interest  for  his  money,  of  ten  per  cent,  payable  every  six  months.  I 
told  him  it  would  be  a  hard  case  if  I  had  to  invest  the  money  outside,  as 
frequently  the  money  would  be  idle,  and  would  have  to  remain  in  our 
hands  for  fifteen  to  twenty  days  at  a  time,  without  interest.  He  said 
he  would  rather  have  the  money  remain  with  me,  at  a  fixed  rate  of 
interest  of  ten  per  cent  per  annum;  and  with  this  understanding  I 
took  the  money."  To  the  other  question  :  "  Did  you  give  him  credit 
accordingly  on  your  books?"  T^te  answered:  "Yes,  that  account 
was  never  charged  with  any  investment  made  on  his  account." 
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AKain,  TSte  was  asked  whether  it  was  true,  as  alleged  in  the  peti- 
tion, that  it  was  only  about  the  eighteenth  January  that  he,  Tete, 
represented  to  Desobry  that  he  had  never  performed  the  trust,  etc 
He  answered  that  it  was  not  true.  After  stating  that  plaintiff  knew 
that  he  used  the  money  in  his  business,  Tdte  was  asked  how  he  knew 
that  fact.  He  answered :  "  Because,  the  next  day  after  I  gave  him  the 
receipt  for  the  money  to  be  invested,  Mr.  Desobry  called  upon  me,  at  my 
office,  and  requested  me  to  use  the  money  in  my  business,  at  a  fixed 
rate  of  interest,  at  ten  per  cent  per  anuum,  and  payable  every  six 
months." 

This  testimony  was  objected  to,  and  the  objection  was  maintained, 
on  the  ground  that  it  tended  to  contradict  or  vary  the  written  contract 
expressed  in  the  receipt ;  that  the  receipt  created  a  perfect  contract  to 
invest  the  money  for  account  of  plaintiff;  and  that  this  testimony 
tended  to  prove  a  second  and  different  agreement,  to  make  a  loan  and 
not  to  invest. 

We  think  the  objection  was  not  well  taken.  The  receipt  simply 
shows  that  the  money  was  to  be  invested,  for  account  of  Desobry,  so 
as  to  have  the  interest  paid  every  six  months.  The  testimony  did  not 
tend  to  vary  or  contradict  the  receipt  in  any  respect  "  Invest "  does 
not  necessarily  indicate  the  purchase  of  property,  or  stocks,  or  a  loan 
oh  negotiable  securities.  It  implies  the  outlay  of  money,  in  some  per- 
manent form,  so  as  to  yield  an  income ;  and  the  use  of  the  money  by 
T^te,  at  the  required  rate  of  interest,  payable  every  six  months,  was  an 
investment,  in  every  sense  of  the  term,  not  different  from  that  ex- 
pressed in  the  receipt. 

Besides,  plaintiff  had  attempted  to  prove,  dehors,  and  beyond  the 
receipt,  that  the  understanding  was  that  the  investment  was  to  be  in 
good  commercial  and  mortgage  paper ;  and  such  proof  was  essential  to 
his  case.  The  testimony  of  Tete  was  clearly  admissible  to  prove  that 
this  was  not  the  understanding. 

It  was  also  admissible  to  disprove  the  allegation  of  the  petition 
that  Tete,  in  violation  of  the  trust  confided  in  him,  *'  unknown  to  peti- 
tioner," had  retained  the  money  in  his  possession. 

If  we  should  balance  the  testimony  of  Desobry  by  that  of  T^te, 
the  allegations  of  the  petition  would  simply  be  not  proven.  The  testi- 
mony of  Desobry,  as  to  the  manner  in  which  the  investment  was  to  be 
made,  is  not  supported  by  any  proof  in  the  record  ;  and  his  statement 
that  it  was  to  be  doubly  and  triply  secured,  by  commercial  and  mort- 
gage paper,  presupposes  a  stringency  in  the  money  market,  and  a 
superfiuity  of  good  securities,  which  do  not  usually  co-exist,  and  which, 
in  the  nature  of  things,  could  be  but  temporary. 

The  testimony  of  T^te  is  strongly  corroborated  by  the  entire  his- 
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tory  of  this  business.  From  February,  1870,  up  to  January,  1873, 
when  T^te  suspended,  no  inquiry  was  made  by  Desobry,  no  question 
asked  as  to  how  his  money  had  been  invested.  He  had  the  receipt  in 
his  possession,  and  knew  that  it  contained  no  limitation  of  T6te's  dis- 
cretion as  to  the  manner  of  investment,  except  as  to  the  payment  of  the 
interest,  the  rate  of  which  it  did  not  fix.  Tate's  clerks  prove  the  man- 
ner in  which  the  accounts  with  Desobry  were  kept,  from  the  beginning, 
and  the  frequent  rendering  of  accounts  to  Desobry.  The  large  deal- 
ings between  Tete  and  Desobry,  and  his  son,  Edward  Desobry,  and  his 
son-in-law,  Dardenne,  running  through  several  years :  the  credit  which 
TSte  enjoyed,  and  his  reputed  wealth,  make  it  more  than  probable  that 
Desobry  would  have  preferred  to  leave  his  money  in  the  hands  of  T6te, 
at  a  fixed  rate  of  interest,  rather  than  to  rely  on  the  uncertainty  of 
finding  equally  safe  investments  otherwise,  on  the  required  terms. 

The  debt  to  plaintiff  was  not  created  while  Tete  was  acting  in  a 
fiduciary  character,  within  the  intendment  and  meaning  of  section  33  of 
the  bankrupt  act,  as  interpreted  by  the  Supreme  Court  of  the  United 
States,  and  the  Circuit  Court,  in  the  cases  cited :  There  is  no  proof  of 
actual  fraud,  or  of  intentional  wrong,  or  of  moral  turpitude  on  the 
part  of  Tete ;  and  there  is  nothing  in  the  record  to  take  the  debt  sued 
for  out  of  the  operation  of  the  discharge  in  bankruptcy. 

The  judgment  appealed  from  is  therefore  annulled,  avoided,  and 
reversed  ;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the  demand 
of  the  plaintiff,  appellee,  Louis  Desobry,  be  rejected,  and  his  suit  and 
petition  be  dismissed ;  and  that  be  pay  the  costs  in  this  court  and  in 
the  District  Court. 

Mr.  Justice  DeBlang  does  not  concur  in  this  opinion  and  decree. 

Mr.  Justice  White  dissents  and  reserves  his  right  to  hereafter  file 
his  reasons. 


On  Rehearing. 

Manning,  C.  J.  The  bankrupt  Act  of  1841  forbade  the  discharge  of 
a  debtor  from  debts  "created  iu  consequence  of  a  defalcation  as  a  pub- 
lic officer,  or  as  executor,  administrator,  guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity." 

The  bankrupt  Act  of  1867  provided  that  "  no  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  pub- 
lic officer,  or  while  in  any  fiduciary  character,  shall  be  dis- 
charged." 

The  Supreme  Court  of  the  United  States  held  that  a  factor  was  not 
within  the  exceptions  of  the  Act  of  1841,  not  being  included  in  the  gen- 
eral designation  'other  fiduciary  capacity' — ruling  that  those  words 
52  31 
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must  mean  the  same  class  of  trusts  as  those  specifically  mentioned,  all 
of  which  were  special  and  not  implied  trusts.  Chapman  v.  Forsyth.  2 
How.  202.  There  has  been  no  decision  of  that  court  upon  this  portion 
of  the  corresponding  clause  of  the  Act  of  1867,  the  case  of  Neal  v. 
Clark,  5  Otto,  704,  dealing  alone  with  that  part  of  the  clause  which 
relates  to  'fraud/  and  settling  only  that  constructive  fraud  is  not 
within  the  meaning  of  that  Act. 

Meanwhile  the  State  courts  have  differed  as  to  whether  the 
changed  phraseology  of  the  last  Act  imparts  to  it  a  different  meaning 
from  the  first. 

The  Massachusetts  court  hold  that  the  phrase  '  fiduciary  character* 
does  not  include  the  obligation  of  a  debtor,  to  whom  accepted  bills  of 
exchange  were  delivered  by  their  owner  with  directions  to  collect  them 
and  apply  so  much  of  their  proceeds  as  was  necessary  to  the  payment 
of  debts  owing  by  the  owner  to  the  estate  of  a  deceased  person,  of 
whom  the  debtor  was  administratrix — saying  that  the  phrase  implies  a 
fiduciary  relation  existing  previous  to  or  independent  of  the  particular 

transaction  from  which  the  debt  arises,  and  that  in  that  case  the  debt 
arose  out  of  a  single  transaction  and  its  creation  involved  no  element 
other  than  that  of  contract  The  court  there  apply  the  ruling  in  Chap- 
man V.  Forsyth  for  the  reason  that  the  language  of  the  two  bankrupt 
Acts  is  "  substantially  the  same.'*    Cronan  v.  Cutting,  104  Mass.  245. 

The  Missouri  court  say  the  language  of  the  Act  of  1867  seems  to 
have  been  made  broader  intentionally,  and  that  a  factor  stands  in  a 
fiduciary  relation  to  his  principal  in  respect  to  the  proceeds  of  goods 
49old,  and  his  debt  thus  incurred  is  not  discharged  under  that  Act. 
Lanecke  v.  Booth,  47  Mo.  387.  Similar  decisions  have  been  made  by 
other  courts  which  were  elaborately  set  forth  ia  Banning  vs.  Bleakely 
127  Annual,  257,  in  which  case  the  same  doctrine  was  maintained,  and 
was  reiterated  in  Brown  v.  Garrard,  28  Annual,  870. 

The  U.  S.  Circuit  Court,  sitting  at  New  York,  had  the  question 
squarely  presented,  and  Nelson  J.  said  the  provision  in  the  Act  of  1867 
was  much  broader  than  in  the  Act  of  1841,  and  therefore  the  case  of 
Chapman  v.  Forsyth  did  not  control  the  construction  of  the  later  Act 
In  re  Kimball,  6  Blatchf.  292.  On  the  other  hand,  in  the  U.  S.  Circuit 
Court,  sitting  at  Charleston,  Waite  C.  J.  ruled  that  the  debt  due  by  the 
defendant  in  that  case  as  a  factor  or  commission  merchant  is  not  such 
a  debt,  contracted  in  a  fiduciary  capacity,  as  is  contemplated  by  the 
Act  of  Congress  to  be  exempted  from  the  operation  of  a  dischazge  in 
bankruptcy.    Owsley  v.  Cobin,  15  Nat  Bankr.  Register,  489. 

Whatever  may  be  the  grounds  of  these  confiicting  decisions  in 
the  State  courts  and  the  U.  S.  Circuit  Courts, — whether  based  upon 
the  idea  that  the  language  of  the  Act  of  1867  is  more  comprehen- 


i 


NEW  ORLEANS,  NOVEMBER,  1879.  819 

Deaobry  vs.  T£te. 

sive  than  that  of  1841,  or  that  the  relation  of  a  factor  to  his  principal, 
quoad  the  proceeds  of  goods  sold,  is  essentially  fiduciary  in  its  charac- 
ter— the  legislation  of  this  State  has  attached  the  qualify  of  a  trust 
to  that  relation,  has  conferred  upon  it  the  responsibilities  ensuing 
therefrom,  and  has  affixed  criminal  penalties  to  its  violation.  Rev. 
Stats,  sec.  905. 

The  words  '  while  acting  in  any  fiduciary  character,'  employed  ia 
the  Act  of  1867,  will  be  construed  in  each  State  with  reference  to  its 
own  legislation,  and  the  present  contrariety  of  opinion  will  doubtless 
continue  until  a  decision  of  the  U.  S.  Supreme  Court  shall  have  defini- 
tively settled  their  interpretation.  The  legislation  of  this  State  has 
stamped  the  relation  of  the  factor  with  his  principal  with  the  character 
of  a  fiduciary,  and  the  consequences  of  that  relation  having  been  for- 
mally adjudicated  in  Banning  v.  Bleakley,  we  shall  adhere  to  that 
ruling  and  apply  it  to  the  present  case. 

Upon  the  matters  of  fact  tending  to  shew  what  relation  existed 
between  Tete  and  Desobry,  we  are  satisfied  that  it  was  fiduciary  in  its 
character  as 'to  the  sum  of  $22,000  for  which  the  receipt  of  Feb. 
3, 1873  was  given,  and  as  to  the  sum  of  $1,000,  balance  of  account  on 
Feb.  18, 1873.  If  the  testimony,  offered  to  shew  a  parol  agreement, 
varying  the  written  receipt,  be  admissible,  the  most  that  can  be  said  of 
it  is  that  it  is  contradictory,  and  does  not  conclusively  establish  the  change 
of  the  contract  If  it  be  inadmissible,  the  receipt  speaks  for  itself,  and 
the  accounts  rendered  Desobry  by  Tete  from  time  to  time  are  in  con- 
formity with  the  stipulation  in  the  receipt  that  the  money  was  *'  to  be 
invested  for  Desobry's  account."  In  these  accounts  Desobry  was  cred- 
ited with  the  revenues  derived  from  the  investment,  as  if  they  were 
collected  from  third  parties. 

But  Tete  did  not  hold  the  relation  of  fiduciary  to  Desobry  as  to  tUe 
Dardenne  note  for  $2000,  nor  as  to  the  balance  of  account  with  Edward 
Desobry,  both  of  which  were  acquired  by  Louis  Desobry  by  transfer. 
The  judgment  of  the  lower  court  was  error  as  to  these  two  items. 
Therefore 

It  is  ordered  and  adjudged  that  our  former  decree  is  set  aside  and 
annulled,  and  that  the  judgment  of  the  lower  court  is  reversed  as  to 
the  two  items  of  $2,000  and  $1,065.48,  and  is  affirmed  for  the  sum  of 
twenty-three  thousand  dollars  with  five  per  centum  per  annum  interest 
from  February  18, 1873  and  the  costs  of  the  lower  court — the  costs  ol 
this  appeal  to  be  paid  by  the  plaintiff  and  app^lee. 
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Ok  Rehearing.    DissENTiKa  Opinion. 

Mabb»  J.  I  can  not  concur  in  the  opinion  and  decree  pronounced 
on  the  rehearing  in  this  case ;  and  I  adhere  to  the  views  expressed  in 
the  originfid  opinion. 

If  it  be  conceded  that  the  pleadings  are  sufficient  to  raise  that 
issue,  the  single  question  would  be,  "  was  the  debt  created  while  TSte 
was  acting  in  any  fiduciary  character,  within  the  meaning  and  intend- 
ment of  the  bankrupt  act?"  and  I  do  not  think  that  the  law  of  Louisi- 
ana, Revised  Statutes  of  1870,  section  905,  has  any  bearing  on  this 
question. 

This  section  is  but  the  re-enactment  of  section  81  of  the  act  of 
1855,  p.  142,  which  was  the  re-enactment  of  section  1  of  the  act  of  1845, 
p.  46.  The  single  object  of  tliis  statute  was  to  punish  the  crime  of 
embezzlement ;  and  the  penalty  is  imprisonment  in  the  penitentiary,  at 
hard  labor,  for  not  less  than  one  year  and  not  more  than  seven  years. 
This  penalty  is  imposed  upon  "  any  servant,  clerk,  broker,  agent,  con- 
signee, trustee,  attorney,  mandatary,  depositary,  common  carrier, 
bailee,  curator,  testamentary  executor,  administrator,  tutor,  or  any 
person  holding  any  office  or  trust  under  the  executive  or  judicial  author- 
ity of  this  State,  or  in  the  service  of  any  public  or  private  corporation 
or  company,  who  shall  wrongfully  use,  dispose  of,  conceal,  or  otherwise 
embezzle  any  money,  bill,  *  *  *  or  any  other  property 
which  he  shall  have  received  for  another,  or  for  his  employer,        * 

*  *  or  by  virtue  of  his  office,  trust,  or  employment,  or  which 
shall  have  been  intrusted  to  his  care,  keeping,  or  possession  by  an- 
other," etc. 

These  terms  are  broad  enough  to  include  all  persons  who  can  com- 
mit the  crime  of  embezzlement ;  but  the  statute' does  not  use  the  word 
"fiduciary  ;"  nor  does  it  attempt  to  declare  what  shall  constitute  a  "fidu- 
ciary character."  The  essential  diflference  between  larceny  and  embez- 
zlement is,  that  the  possession  of  the  thing  stolen  was  wrongful  ab 
initio  while  embezzlement  can  only  be  committed  by  one  whose  posses- 
sion was,  originally,  lawful.  In  neither  case  can  the  crime  be  com- 
mitted without  the  intent  to  deprive  the  owner  of  his  property. 

The  fact  that  Tete  accounted  to  Desobry  semi-annually,  for  the 
interest  agreed  upon,  ten  per  cent,  for  nearly  three  years,  and  the  addi- 
tional fact  that  in  none  of  the  accounts  rendered  by  Tdte  was  there  any 
charge  by  way  of  commission  or  otherwise,  for  investing  the  capital,  or 
for  collecting  and  accounting  for  the  interest,  prove  conclusively  to  my 
mind,  the  absence  of  any  such  intent;  and  these  facts  would  have 
necessitated  the  acquittal  of  Tete,  if  he  bad  been  prosecuted  for  embez- 
zlement. 
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No  one  can  be  deprived  of  a  right,  in  consequence  of  crime,  with- 
out first  having  had  an  opportunity  to  defend  himself  against  the 
charge  that  he  committed  that  crime.  When  the  creditor  pretends  that 
the  discharge  in  bankruptcy  does  not  apply  to  the  debt  which  he  de- 
mands, because  it  was  created  by  the  crime  of  embezzlement,  the  bur- 
den is  on  him  to  prove  the  commission  of  that  crime.  Even  fraud,  not 
punishable  as  a  crime,  can  not  be  proven  without  being  distinctlj' 
charged ;  and  it  would  be  strange,  indeed,  if  any  crime  could  be  inquired 
into  collaterally,  in  a  court  exclusively  of  civil  jurisdiction,  where  that 
crime  is  not  plainly  and  unequivocally  charged  in  the  pleadings.  I 
incline  to  the  opinion  that,  where  the  creditor  attempts  to  hold  the 
bankrupt  liable,  notwithstanding  his  discharge,  on  the  ground  that  the 
debt  was  created  by  embezzlement,  he  is  bound  to  produce  the  record 
of  conviction  of  that  crime. 

The  final  decree  in  this  case  is  not  based  upon  the  assumption  that 
Tete  was  actually  guilty  of  the  crime  of  embezzlement,  because,  every 
one  is  presumed  to  be  innocent  of  crime  until  his  guilt  has  been  proven  : 
because  he  was  not  even  prosecuted  for,  much  less  convicted  of  this 
crime ;  and  because  he  was  not  charged  with  it  in  the  pleadings.  The 
opinion  proceeds  upon  the  theory  that  the  statute  referred  to  raises  to 
the  dignity  of  a  '*  fiduciary  character "  each  one  of  the  persons  punish- 
able for  embezzlement ;  and  that  this  crime  can  be  committed  only  by 
one  who  is  acting  in  a  "  fiduciary  character." 

It  is  certainly  true  that  embezzlement  can  not  be  committed  by  any 
other  than  one  in  whom  a  certain  degree  of  confidence  has  been  reposed ; 
but  the  question  still  remains,  ''Can  the  crime  of  embezzlement  be  com- 
mitted only  by  one  who  is  acting  in  a  fiduciary  character, 
within  the  meaning  and  contemplation  of  the  bankrupt  act?"  In  the 
strongest  view  of  the  case  against  Tete,  he  was  merely  the  gratuitous 
agent  of  Desobry,  to  invest  the  money  intrusted  to  him  for  that  pur- 
pose. So  far  as  the  statute  is  concerned  his  liability  in  this  relation  is 
no  greater  than  that  of  a  factor,  or  of  any  other  of  the  persons  desig- 
nated, all  of  whom  are  placed  in  the  same  category  with  respect  to  the 
crime  against  which  it  is  leveled.  If  the  "fiduciary  character"  is  to  be 
deduced  from  the  fact  that  Tete  occupied  toward  Desobry  one  of  the 
relations  mentioned  in  the  statute,  it  would  logically  follow,  as  our  pre- 
decessors decided  in  Banning  vs.  Bleakeley,  27  A.  257,  that  he  was  acting 
in  a  •*  fiduciary  character, "  with  respect  to  Edward  Desobry,  whose  crops 
he  received  and  sold  as  consignee  and  factor. 

I  can  not  accept  the  decision  in  Banning  vs.  Bleakeley  as  an  author- 
itative interpretation  of  section  33  of  the  bankrupt  act,  because,  in  my 
opinion,  it  is  directly  in  conflict  with  the  jurisprudence  of  the  Supreme 
and  Circuit  Courts  of  the  United  States  as  established  by  the  cases  cited 
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in  the  original  opiDion.  There  is  nothing  in  the  statute  of  Louisiana 
applicable  to  a  factor,  or  other  agent  or  attorney,  which  is  not  equally 
applicable  to  menial  servants  ;  and  the  menial  servant,  with  respect  to 
the  petty  sums  intrusted  to  him  for  daily  domestic  purposes,  occupies, 
with  respect  to  his  employer,  the  same  relation,  differing  only  in  degree 
and  importance,  as  the  clerk,  or  broker,  or  attorney,  or  factor,  or  other 
agent  If  these  persons  while  performing  the  functions  of  their  engage- 
ments are  acting  in  a  "  fiduciary  character  "  simply  because  the  statute 
makes  them  amenable  to  a  criminal  prosecution  for  embezzlement^  the 
menial  servant  occupies  the  same  relation,  for  the  same  reason,  while 
performing  the  functions  of  his  employment. 

The  mere  reading  of  section  33  of  the  bankrupt  act  shows  that  the 
Congress  meant  and  intended  that  the  crime  of  embezzlement  might  be 
committed  by  one  who  was  not  acting  in  any  fiduciary  character,  within 
the  purview  of  that  section :  that  there  might  be  a  defalcation  of  a  public 
officer  which  would  not  constitute  the  crime  of  embezzlement ;  and  that  a 
debt  might  be  created  by  one  while  acting  in  a  fiduciary  character 
which  would  neither  be  the  consequence  of  the  crime  of  embezzlement 
nor  of  a  defalcation  by  a  public  officer.  I  can  not  undertake  to  say  pre- 
cisely what  the  Congress  meant  by  the  words  ••  any  fiduciary  character," 
nor  how  that  character  is  to  be  created  ;  but  it  seems  clear  to  me  that 
the  courts  of  the  United  States,  in  the  several  eases  cited  in  the  original 
opinion,  maintain  the  doctrine  that  the  fiduciary  character  contemplated 
is  not  the  relation  which  the  law  of  any  State  may  imply  from  the  con- 
tract out  of  which  the  debt  or  pecuniary  obligation  arises.  The  Consti- 
tution has  conferred  upon  Congress  no  power  to  establish  any  other 
than  uniform  laws  on  the  subject  of  bankruptdee,  throughout  the 
United  States ;  and  uniformity  requires  that  the  dischaige  shall  be  opera- 
tive alike,  to  the  same  extent,  in  each  and  all  of  the  States.  In  one 
State  certain  debts  and  obligations  may  be  treated  as  fiduciary,  which 
in  some  other  State  might  not  be  so  regarded ;  and  if  reference  is  to  be 
had  to  the  local  laws  and  jurisprudence  of  any  State,  in  order  to  ascer- 
tain what  is  a  fiduciary  character,  in  the  intendment  of  the  bankrupt 
act,  it  might  well  happen  that  the  discharge  would  be  an  effectual  bar 
in  one  State  while  in  another  State  it  would  not  relieve  the  bankrupt 

In  my  opinion  .the  testimony  of  ^^te  was  admissible ;  and.  taken 
in  connection  with  all  the  facts  and  circumstances  of  the  case,  it  satis- 
fies me,  as  a  matter  of  fact,  that  the  relation  between  him  and  Desobry 
was,  with  the  knowledge  and  by  the  consent  of  Desobry,  that  of  debtor 
and  creditor :  that  the  debt  was  not  created  by  fraud  or  embezzlement 
on  the  part  of  T6te,  nor  while  he  was  acting  in  any  fiduciary  character, 
within  the  scope  and  meaning  of  the  bankrupt  act ;  and  that  it  is  not 
excluded  from  the  operation  and  effect  of  the  discharge. 
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The  concurrenoe  of  all  the  other  members  of  the  Ck>urt  in  the  opin- 
ion and  decree  pronounced  on  the  rehearing,  has  made  it  necessary  for 
me  to  state  the  grounds  of  my  dissent  The  questions  involved  are  of 
very  great  importance ;  and  they  are  so  presented  in  this  case  that  they 
may  be  reviewed  and  finally  settled,  as  I  trust  they  will  be,  by  the  arbi- 
ter in  the  last  resort,  the  Supreme  Court  of  the  United  States. 


No.  7576. 
State  ex  rel.  Frank  Morey  vs.  the  Judge  of  the  Fifth  District  Court. 

Where  a  petition  is  filed  prayinf?.  for  certain  alleged  reasons,  the  forfeiture  of  the 
charter  of  a  banking  corporation,  an  order  of  court,  which  does  not  decree  the 
forfeiture,  but  which  merely  appoints  commissioners  to  take  charf^e  of  the 
assets  of  the  corporation,  can  not  be  construed  as  directing  the  liquidation  of 
the  aiTairs  of  the  corporation. 

An  order  of  court  rendered  in  chambers  can  not  operate  to  forfeit  the  charter  of  a 
•  corporation  when  the  issue  of  forfeiture,  vel  fion,  was  put  in  question  by  the 
answer 

A  stockholder  of  a  corporation  has  an  interest  to  prevent  the  sale  of  thQ  corporate 
property  by  persons  bavinfi:  no  legral  power  or  mandate  to  sell. 

An  interlocutory  decree  orderinfir  a  sale  of  corporate  property  to  be  made  by  per- 
sons without  lecral  power  to  sell,  may  inflict  irreparable  injury  on  a  stockholder 
of  the  corporation,  and  hence  may  be  suspensively  appealed  from  by  him. 

The  fact  that  a  corporator  misrht  seek  recourse  on  the  bond  of  the  seeminf?  liquida- 
tors of  the  corporation,  on  account  of  the  sale  of  corporate  property  by  them, 
demonstrates  his  risht  of  appeal  from  a  decree  of  court  ordering  the  sale. 

A  PPLICATION  for  writs  of  mandamus  and  prohibition. 

Joseph  P.  Hornor  and  Francis  W,  Baker  for  relator. 

W.  8.  Benedict  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  relator  seelcs  by  mandamus  and  prohibition  to 
compel  the  granting  of  a  suspensive  appeal  from  an  order  directing  the 
sale  at  public  auction  of  certain  real  estate  and  movables,  the  property 
of  the  Citizens'  Savings  Bank.  The  proceedings  disclosed  by  the  record 
are  as  follows  :  On  October  2, 1879,  E.  V.  Hitch  filed  a  petition  alleging 
that  the  aforementioned  corporation  had  by  various  acts,  which  wer& 
specifically  enumerated,  violated  its  charter,  and  prayed  for  judgment 
decreeing  the  forfeiture  of  defendant's  charter  and  for  an  inventory  and 
the  appointment  of  liquidators.  On  the  same  day,  an  answer  was  filed 
in  the  name  of  the  defendant,  denying  that  the  charter  had  been  vio- 
lated, but  admitting  the  facts  alleged,  and  concluding  by  submitting 
the  case  to  the  judgment  of  the  court.  Thereupon,  on  the  same  day, 
the  following  order  was  rendered  : 


81  asi 
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*'  The  foregoing  petition,  with  the  answer  and  the  evidence  therewith 
submitted,  being  duly  considered,  and  being  of  opinion  it  is  necessary 
an  officer  of  the  court  do  take  charge  of  the  property  .and  assets  of  the 
Citizens'  Savings  Bank : 

"  It  is  ordered  that  E.  Y.  Hitch  and  P.  H.  Legendre  be  and  they  are 
hereby  appointed  comniissioners  of  said  bank  on  their  taking  oath  and 
giving  bond,  each  in  the  sum  of  fifteen  thousand  dollars  conditioned 
according  to  law.  It  is  further  ordered  that  Octave  Morel,  notary  pub- 
lic, do  take  an  inventory  of  the  assets  of  said  bank,  and  that  Q«oige 
Palfrey  and  F.  A.  Luminals  be  appointed  appraisers  to  value  the  sama; 
and  let  all  proceedings  against  said  bank  or  its  property  be  stayed." 

Various  other  proceedings  were  had,  not  pertinent  to  the  present 
inquiry,  and,  on  the  10th  of  October,  the  commissioners  applied  for 
authority  to  sell  certain  real  estate  and  movable  property,  which  was 
allowed.  The  relator,  alleging  and  swearing  that  he  was  a  large  stod^- 
holder,  having  an  interest  exceeding  five  hundred  dollars,  and  that  the 
order  to  sell  would  illegally  entail  irreparable  injury  on  him,  asked  a 
suspensive  appeal ;  which  being  refused,  aid  of  this  jurisdiction  was 
invoked. 

In  answer  to  the  alternative  writs;  the  court  a  qna  says  the  appeal 
was  refused  for,  in  substance,  the  following  reasons : 

1.  Because  the  corporation  having  been  previously  placed  in  liqui- 
dation by  the  appointment  of  liquidators,  the  order  of  sale  was  simply 
an  act  of  administration,  and,  therefore,  not  susceptible  of  being  sus- 
pensively  appealed  from. 

2.  Because  the  relator,  being  a  stockholder,  was  really  a  defend- 
ant, and  could  not  by  way  of  appeal  frustrate  or  delay  a  previously 
ordered  liquidation. 

3.  Because  the  order  of  sale  was  not  a  final  judgment,  and  not  an 
interlocutory  one  from  which  irreparable  injury  could  result. 

4.  Because  if  any  injury  could  result  from  the  order  of  sale,  the 
recourse  of  the  relator  was  on  the  bond  of  the  liquidators. 

In  considering  the  sufficiency  of  the  return  the  inquiry  is  twofold : 
the  first,  as  to  the  order  of  sale  being  not  susceptible  of  a  suspensive 
appeal  in  consequence  of  its  having  been  rendered  as  an  auxiliary  or 
supplement  to  a  previous  decree  of  forfeiture  and  consequent  liquida- 
tion ;  the  second,  because  of  its  interlocutory  nature  and  the  le^^  im- 
possibility of  irreparable  injury  flowing  from  it.  We  ifiust,  as  a  matter 
of  course,  upon  the  first  branch  of  the  investigation  examine  the  pro- 
C33iin3^s  which  are  referred  to  by  the  answer,  for  the  purpose,  not  of 
reviewing  them,  but  of  determining  their  nature  as  affecting  the  order 
from  which  the  appeal  was  prayed  and  refused. 

So  doing,  we  conclude,  as  a  matter  of  fact,  that  no  such  order  as 
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one  directing  the  liquidation  of  the  affairs  of  the  corporation  was  ever 
rendered.  Two  commissioners  were  appointed  by  the  court  to  take 
charge  of  the  property  and  assets  of  the  Citizens'  Savings  Bank.  But 
these  commissioners  in  the  nature  of  things  must  have  been  intended, 
and  in  legal  contemplation  can  only  be  considered,  as  custodians  or 
qua^i  judicial  sequestrators.  R.  S.  294  The  forfeiture  of  the  charter 
was  a  legal  prerequisite  to  its  liquidation,  and  no  such  decree  seems  to 
have  been  rendered.  The  order  appointing  the  commissioners  was 
rendered  on  the  same  day  the  petition  was  filed  ;  it  was  not  in  terms  a 
decree  of  forfeiture,  and  it  could  not  have  legally  so  operated,  as  it  was 
rendered  in  chambers  and  out  of  term,  when  the  issue  of  forfeiture  vel 
non  was  put  in  question  by  the  answer.  Bank  vs.  Dawson,  13  L.  506  ; 
15  L.  26  ;  5  A.  179 ;  9  A.  265. 

Taking  this  view  of  the  proceedings,  the  second  question  is  freed 
from  serious  difficulty.  That  a  stockholder  has  an  interest  in  prevent- 
ing the  sale  of  the  property,  real  and  personal,  of  the  corporation  by 
persons  having  no  legal  power  or  mandate  so  to  do,  does  not  brook 
discussion.  That  the  sale  of  the  assets  whilst  the  corporation  is  yet 
in  being  by  liquidators,  so  denominated,  without  legal  warrant,  may  en- 
tail irreparable  injury,  seems  equally  clear.  22  A.  200.  The  fact  that 
the  corporator  might  seek  recourse  on  the  bond  of  the  seeming  liquida- 
tors is  a  demonstration  of  the  right  to  the  appeal.    12  A.  455. 

The  writs  are  made  peremptory,  with  costs. 


No.  7515. 
The  State  vs.  Sandford  Miles.  48  31 1 

I  31    88^1 
An  arrest  of  judzment  in  a  criminal  case  will  not  be  allowed  on  the  arround  of  a  |  50  lia5' 

want  of  qualification  of  the  jury  commissioners.    Such  an  objection  must  be     31   8^1 

made  in  the  preliminary  stajres  of  the  trial.  52_210| 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia.   Hough,  J. 

H.  K  Ogden,  Attorney  General,  for  the  State. 

(r.  jP.  Bowles  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  indicted  for  and  convicted  of 
shooting  one  Tatum  with  intent  to  murder,  and  was  sentenced  to  im- 
prisonment at  hard  labour  for  five  years.  He  moved  in  arrest  of  judg- 
ment on  three  grounds ; — 

1.  The  jury  commissioners  were  not  sworn  before  the  drawing  of 
the  jury. 
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2.  The  evidenoe  of  the  selection  and  appointment  of  the  jury  com- 
missioners who  drew  the  jury  for  that  term  of  the  oourt  does  not  ap- 
pear on  the  minutes. 

.  3.  It  does  not  appear  of  record  or  upon  the  minutes  that  the  jury 
commissioners  were  sworn  before  drawing  the  jury. 

The  objections  come  too  late,  and  are  not  good  grounds  for  a  motion 
in  arrest  of  judgment  They  should  have  been  pleaded  at  an  anterior 
stage  of  the  trial.  The  practice  has  been  long  settled  not  to  arrest 
judgment  on  the  ground  of  irregularities  in  the  summoning  or  the  pro- 
cedure of  the  grand  jury.  Wharton  Crim.  Law  863  citing  numerous 
authorities.  State  v.  Swift,  14  Annual,  827.  And  the  same  rule  applies 
to  the  petit  jury. 

An  objection  to  the  mode,  or  the  want,  of  qualification  of  the  jury 
commissioners  should  have  been  made  in  the  preliminary  stages  of  the 
trial  The  prisoner  cannot  take  the  chances  of  a  trial  by  a  jury  of  his 
own  choice,  or  to  which  he  does  not  object,  and  afterwards  avail  himself 
of  irregularities  in  its  selection  or  composition  by  a  motion  in  arrest 
after  a  verdict  against  him.    State  v.  Alverez,  7  Annual,  284. 

Judgment  alQrmed. 


No.  7642. 
City  of  New  Orleans  vs.  Louisiana  Savings  Bank  and  Safe  Deposit  Co. 

A  law  exempting  the  shares  of  stockholders  and  all  the  other  property  of  a  corpo* 
ration  from  taxation,  exoept  Its  real  estate,  is  unconstitutional. 

The  assessment  of  the  property  of  a  tax-payer  on  the  assessment  rolls,  and  the 
methods  used  in  flxins:  its  value  are  presumed  to  be  correct  until  he  proves  the 
contrary, 

A  law  imposing  on  a  corporation  the  payment  of  the  taxes  on  its  stock  by  its  share- 
holders is  constitutional. 

It  is  not  necessary  that  the  assessment  roll  should  itemize  the  property  of  a  cor- 
poration over  and  above  its  capital  stock,  designated  as  surplus. 

In  asseesinfiT  the  real  estate  of  a  corporation  its  present,  and  not  its  cost  value,  is 
the  standard  of  valuation. 

A  PFEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogers,  J. 

S.  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Chas,  S,  Bice  and  W.  S.  Benedict  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  sues  defendant  to  recover  the  following 
taxes : 

let.  The  tax  on  its  assets  and  property  over  and  above  the  capi- 
tal stock,  exclusive  of  real  estate  and  non-taxable  property.  This  sur- 
plus is  estimated  and  assessed  on  the  roll  at  $39,669. 
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2nd.  The  tax  on  shares  of  stockholders  in  said  company,  after 
deducting  the  real  estate  and  other  property  otherwise  assessed  or 
exempt  from  taxation.  These  shares  are  assessed  against  each  stock- 
holder foy  name,  and  their  aggregate  value  is  fixed  at  $406,900  on 
the  assessment  roll. 

The  defense  is,  first,  that  by  the  third  aection  of  afit  70  of  IftTO^  in#nr. 
porating  the  defendant  bank,  it  is  exempt  from  taxation  "  except  on  its 
real  estate,"  and  that  it  has  paid  its  real  estate  tax. 

The  present  Court  and  its  predecessor  under  the  coqstitution  of 
1868  have  so  often  held  that  such  exemption  as  that  here  claimed  was 
beyond  the  constitutional  power  of  the  General  Assembly  that  we  are 
not  disposed  to  re-state  the  grounds  of  that  opinion. 

See  31  A.  292  ;  31  A.  440 ;  31  A.  637  ;  31  A.  519  ;  27  A.  376  ;  27  A- 
646 ;  27  A.  648 ;  28  A.  512  ;  28  A.  498 ;  23  A.  756 . 

The  second  defense  is,  that  the  assessment  of  $39,669,  as  surplus 
oyer  and  above  its  capital,  has  no  foundation  in  fact  to  rest  upon.  That 
it  owns  no  such  surplus.  If  it  were  conceded,  that,  after  the  rolls  have 
been  exposed  and  advertised  for  correction  as  required  by  law  the 
correctness  thereof  is  still  open  to  controversy,  still  in  the  present  case 
no  proof  was  tendered  of  this  allegation,  and  the  assessment  must  stand, 
as  at  loaBi  prima  facie  correct.  The  onus  of  showing  the  error  was  on 
the  defendant.  **N.  O.  vs.  Canal  Bank,"  29  A.  851,  and  same  case  decid- 
ed by  Supreme  Court  of  the  IjQlted  States,  October  term,  1878. 

The  third  ground  of  defense  is,  that  *'  the  record  does  not  show  that 
the  requirements  of  law,  under  which  the  pretended  assessments  were 
made,  were  complied  with."  The  roll  seems  to  be  in  the  form  prescribed 
by  law,  and  the  presumption  is  that  proper  methodB  of  ascertaining 
values  were  resorted  to  by  the  assessors. 

The  fourth  point  is,  that  admitting  the  right  of  the  State  to  impose  a 
tax  on  the  shares  of  the  shareholders  in  banking  corporations,  and  that 
the  State  may  compel  the  banks  to  pay  the  tax  so  levied,  yet  the 
charter  exempts  this  bank  from  paying  taxes  on  these  shares.  That 
such  taxes  must  be  collected  therefore  from  the  shareholders  themselve& 
We  have  seen  that  the  exemption  conferred  on  this  bank  was  from  tax- 
ation, "  except  on  its  real  estate."  We  have  seen  that  that  exemption 
was  unconstitutional — and  therefore  void.  But  even  if  it  had  beea 
valid,  we  do  not  see  that  it  would  have  prevented  the  Legislature  from 
imposing  on  it  the  payment  of  the  taxes  due  by  its  shareholders — since 
its  property,  profits,  and  assets  belonged  to  the  shareholders  ultimately. 
In  such  a  case  we  have  no  reason  to  believe  that  such  an  imposition 
violates  the  constitution,  and  no  reasons  have  been  advanced  by  defend- 
ant in  support  of   the  alleged  unconstitutionality.    This  case  differs 
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essentially  from  that  of  "  CitizeDs'  Bank  vs.  Bouny,  Tax  Collector,"  lately 
decided.  (No.  7368.) 

It  is  next  complained  that  the  roll  exhibited  in  evidence  does  not 
show  the  description  and  value  of  any  real  estate.  This  suit  is  not  for 
taxes  on  its  real  estate.  That  was  otherwise  assessed,  and  defendant 
alleges  that  that  tax  has  been  paid.  The  roll  does  show  thata  deduction 
of  893,100  was  made  from  the  capital  of  the  company  before  fixing 
the  value  of  the  shares  assessed.  We  presume  that  deduction  was 
composed  of  the  real  estate  otherwise  assessed,  and  of  property  exempt, 
such  as  U.  S.  bonds,  etc.  We  must  presume,  in  the  absence  of  proof  to 
the  contrary,  that  the  assessors  did  their  duty. 

Again^  it  Is  said  that  the  roll  does  not  itemize  the  property  assessed 
as  surplus.  In  the  nature  of  things  it  could  not  do  so.  That  amount 
is  charged  as  being  the  excess  of  the  value  of  defendant's  property,  etc., 
over  and  above  the  amount  of  its  capital. 

Lastly,  it  is  said  that  the  real  estate  of  the  bank  was  only  assessed 
at  $30,000,  when  it  originally  cost  8102,000,  and  that  the  latter  sum 
should  have  been  deducted  in  fixing  the  value  of  shares.  It  is  the  pres- 
ent value,  and  not  that  of  1870,  that  is  to  be  deducted.  Besides,  if  S102,- 
600  was  the  proper  deduction,  then  it  would  have  been  the  proper  value 
upon  which  to  tax  the  bank  on  its  real  estate.  What  it  may  have  lost 
through  its  stockholders'  assessment  it  has  gained  on  its  own. 

The  judgment  appealed  from  is  afiirmed  with  costs. 


No.  7199. 
W.  W.  Walker  et  al.  vs.  City  of  New  Orleans. 

The  city  of  New  Orleans  has  no  risht  to  reauire  that  persons  owning  vehicles  for 
hire  within  its  limits,  and  who  have  paid  their  city  licenses  shall  obtain  from 
the  city,  at  a  certain  fixed  and  exorbitant  price,  the  plates  which  an  ordinance 
of  the  city  has  prescribed  for  the  convenient  identification  of  the  vehicles. 
Such  an  exaction  is  another  lioense.  in  disguise,  and  therefore  unconstitu- 
tional. 

1  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rigktor, 

Edward  Ffdllipa  for  plaintifiEs  and  appellees. 

Sam,  P,  Blanc,  Assistant  City  Attorney,  for  defendant  and  appellant 
.  The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  These  consolidated  suits  were  brought  by  owners  of 
drays,  hacl&3,  carriages,  floats,  carts  and  vehicles,  to  enjoin  the  City  of 
New  Orleans  from  enforcing  an  ordinance,  adopted   on  the  4th  of 
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December,  1877,  and  which  was  to  go  into  effect  from  and  after  the  Ist 
of  January,  1878. 

In  substance,  the  enjoined  ordinance  provides  that — besides  the 
license  which  is  to  be  obtained  by  any  owner  or  driver  of  a  vehicle  kept 
for  hire — they  shall  pay,  for  a  pair  of  license  plates  to  be  attached  to  the 
vehicle,  charges  or  fees  which  vary  from  five  to  twenty  dollars. 

These  plates,  which  are  intended  to  readily  and  conveniently  identify 
the  vehicles,  cost  twenty  cents  a  pair  ;  and — under  the  ordinance — must 
be  taken  from  the  City  at  from  eight  to  one  hundred  and  fifty  times 
what  they  cost. 

By  the  11th  paragraph  of  section  12  of  the  City  charter,  its  Council 
is  empowered  "to  regulate  the  proper  government  of  carts,  drays, 
"carriages,  omnibuses,  and  other  vehicles  of  every  description,  freight, 
'I  locomotive,  passenger  and  street  cars,  which  run  in  the  streets,  and 
"  within  the  limits  of  the  City,  and  to  require  that  the  owners  of  said 
"vehicles  shall  take  a  license,  and  to  fix  the  fees  and  charges  of  all 
"  vehicles  kept  for  hire." 

Acts  of  1870,  Ex.  s.  p.  36. 

Plaintiffs  denounce  the  charge  thus  sought  to  be  recovered,  as  one 
which  is — not  only  arbritrary  and  unequal  in  amount — but,  besides,  one 
which  is  not  authorized  by  any  law  ;  and — in  his  printed  argument— the 
counsel  who  represents  the  Ci^y,  contends  that  said  charge  was  imposed 
by  the  Council,  in  the  legitimate  exercise  of  its  police,  and  not  its  taxing 
power. 

License  laws — according  to  Cooley — are  of  two  kinds :  "  those 
which  require  the  payment  of  a  license  fee  by  way  of  raising  a  revenue, 
and  are  therefore  the  exercise  of  the  power  of  taxation  ;  and  those 
which  are  mere  police  regulations,  and  which  require  the  payment  of 
such  license  fee  as  will  cover  the  expense  of  the  license,  and  of  enforcing 
the  regulation." 

Cooley,  on  Const.  Law,  p.  586. 

At  page  201  of  the  same  book— speaking  of  the  exaction  of  a  license 
fee  with  a  view  to  revenue,  he  says :  "the  charter  must  plainly  show 
an  intent  to  confer  that  power,  or  the  municipal  corporation  can  not 
assume  it." 

It  is  evident,  as  maintained  by  plaintiffs'  counsel,  that  the  authority 
conferred  on  the  Council  "  to  ax  the  fees  and  charges  of  all  vehicles  kept 
for  hire,''  is  widely  different  from  that  which  it  had  exercised.  That 
clause  merely  empowers  the  Council— in  order  to  guard  against  and 
prevent  extortion — to  fix  the  compensation  which  the  owners  and  drivers 
of  vehicles  shall  be  entitled  to  claim  for  their  use.  The  plain  terms 
of  that  plain  clause,  repel  and  exclude  the  bold  pretension  that  the 
City  could  or  can  sell,  and  compel  its  inhabitants  to  purchase— at  from 


830  SUPREME  COURT  OF  LOUISIANA, 

Walker  «t  al.  tb.  City  of  New  Orleuis. 

five  to  twenty  dollars,  that  which,  at  any  time  and  nearly  everywhere, 

■ 

they  Gould  procure  for  twenty  cents. 

The  city  may — for  purposes  of  identification  and  inspection — require 

that  plates  be  attached  to  vehicles  i^ept  for  hire,  and  prescribe  the  form 
of  those  plates  ;  but  it  can  not— under  the  pretext  of  securing  that  dis- 
tinctive mark — impose,  on  an  already  taxed  and  legitimate  industry,  an 
exaction  which — by  whatever  name  it  may  be  called— is  but  a  disguised 
and  additional  license. 

Under  the  20th  paragraph  of  section  12  of  its  charter,  the  City  is 
empowered  to  levy,  impose  and  collect  a  license  tax  upon  all  persons 
pursuing  a  calling,  etc.  That  done,  and  as  to  those  who  pursue  but  one 
calling,  its  power— in  that  respect — is  exhausted,  and — thereafter— it 
ean,  under  no  provision  of  its  charter,  impose  a  license  charge  on  the 
drays,  wagons,  carts,  floats  and  vehicles  belonging  to  those  who  have 
paid  for  the  privilege  of  using  them  in  their  callings. 

•*  The  right  to  exact  that  license,  is  yet  more  evident — we  are  told— 
when  we  reflect  that  expensive  pavements  are  laid  and  the  streets 
formed,  solely  for  the  purpose  of  affording  a  passage  to  vehicles"— but, 
is  this  done  for  the  exclusive  benefit  of  the  owners  and  drivers  of  those  ve- 
hicles? Is  it  not  for  the  advantage  of  factors,  merchants  and  financiers 
that  drays  and  fioats  go  from  the  unloading  steamers  to  the  pressets 
thence  to  the  vessels?  Is  it  not  for  the  convenience  of  others,  that 
hired  carriages  are  seen  constantly  moving  in  every  direction,  towards 
atheatre  or  a  graveyard  ?  As  their  owners  and  drivers,  those  who  use 
them  contribute  to  the  inevitable  injury  done  to  the  pavements,  and 
shoald— in  equal  proportion — contribute  to  th^r  repaira 

"  The  constitution  requires  that  a  license  tax,  as  well  as  a  tax  on 
property,  shall  be  equal  and  uniform.  To  be  equal  and  uniform,  the 
tax  imposed  must  be  the  same  upon  all  who  engage  in  the  particular 
profession  or  calling  taxed,"  without  regard — as  in  this  instance— to 
the  number  of  wheels  of  the  vehicles,  or  the  number  of  horses  by  which 
they  are  drawn.  Whether  by  the  State  or  by  the  City,  but  one  license 
can  be  imposed  upon  those  who  pursue  but  one  occupation.  30  A.  1094 ; 
28  A.  102;  23  A.  449,  663;  22  A.  440;  20  A.  373;  10  A:  56;  11  A.  739.  Const 
1868,  art.  118. 

The  vehicles  and  horses  of  plaintifib  have  been  assessed  and  taxed  in 
proportion  to  their  value.  The  tax  thus  levied  has  been  paid  by  them. 
To  pursue  their  occupation,  they  are  disposed  and  ready  to  take  out  and 
to  pay  a  license  tax,  one  which  will  assist  in  defraying — ^not  only  the 
cost  of  the  license  itself — but,  generally,  all  the  expenses  incurred  by  the 
city  in  carrying  out  the  provisions  of  its  charter.  Their  tender  flDs  the 
measure  of  the  only  license  which — either  under  the  constitution  or  the 
laws— can  justly  be  exacted  from  them.    They  do  not  belong  to  a  class 
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whichy  in  the  interest  of  the  State  or  the  City,  should  be  taxed  out  of  ex- 
istence. 

The  license  charge  or  fee  claimed  from  them  is  unreasonable  and 
illegal,  exorbitant  and  unconstitutional. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
Appealed  from  is  affirmed  with  costs. 

Rehearing  refused. 


No.  7618. 
M.  C.  Barry,  Inspector,  etc.,  vs.  Garnier,  etc. 

TThis  court  Is  without  jurisdiction  of  an  appeal  from  a  jud^mont  condemning  a 
party  to  pay  a  penalty,  or  forfeiture  of  fifty  dollars,  imposed  by  a  statute  of 
the  State.  ^ 

APPEAL  from  the  Third  Justice  of  the  Peace  for  the  parish  of  Or- 
leans.   Buiasorif  J. 

Frank  D,  Cliretien  for  plaintiffs  and  appellees. 

Chaa,  Louque  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlakc,  J.  The  action — in  this  case— is  brought  against^defendant 
by  M.  C.  Barry,  as  Inspector  of  Weights  and  Measures  and  informer, 
■and  by  the  city  of  New  Orleans,  to  recover  from  him  a  fine  of  fifty  dol- 
lars, for  having  sold— in  violation  of  sections  3921  and  3923  of  the  Ho- 
vised  Statutes — an  uustamped  and  incorrect  measure.  • 

The  judgment  appealed  from  strictly  corresponds  with  the  plaintiffs 
-demand  and  was  rendered  in  their  favor  for  the  amount  of  the  fine  im- 
posed by  the  State  law. 

A  motion  is  made  to  dismiss  the  appeal,  for  the  reason  that  our 
jurisdiction  does  not  extend  to  the  matter  in  dispute. 

In  answer  to  that  motion,  defendant  contends : 

1.  That  the  laws  relative  to  weights  and  measures  are  not  self- 
acting — that  the  Common  Council  of  New  Orleans  are  authorized  to  pass 
ordinances  to  insure,  within  the  limits  of  the  city,  the  execution  of 
these  laws— R  S.  3915— and  that,  as  without  such  an  ordinance,  their 
execution  is  not  insured,  the  fine  is  therefore.imposed  by  said  city. 

2.  That  if  the  fine  be  imposed  by  a  State  law,  the  State  alone- 
through  its  proper  officers- can  sue  for  its  violation. 

That  the  fine  is  imposed  by  a  State  law,  and  not  by  a  city  ordinance, 
there  is  not  the  slightest  doubt.  It  is  the  State  law  alone  which  pro- 
vides :  "  that  no  person  shall  buy  or  sell — by  weight  or  measure,  wliich 
does  not  correspond  with  the  standard  therein  referred  to,  or  is  not 
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Stamped  after  the  parishes  have  procured  said  standard,  under  the 
penalty  of  fifty  dollars  for  each  offence,  etc." 

Rev.  St  sec  3921. 

When  the  matter  in  dispute  is  under  five  hundred  dollars,  our  ju- 
risdiction dtends  to  only  those  cases  in  which  the  constitutionality  or 
legality  of  any  tax,  toll,  or  impost  of  any  kind  or  nature  whatsoever— 
OR  any  fine,  forfeiture,  or  penalty  imposed  by  a  municipal  corporation, 
shall  be  in  contestation — and,  in  criminal  cases,  on  questions  of  law, 
whenever  «  ♦  «  a  fine  actually  imposed  exceeds  three  hundred 
dollars. 

Const  of  1868,  art  74. 

Here,  the  matter  in  dispute  is  not  a  tax,  toll  or  impost,  nor  a  fine, 
forfeiture  or  penalty  Imposed  by  a  municipal  corporation,  but  a  penalty 
of  fifty  dollars  imposed  by  a  State  enactment,  and  which — according  to 
the  terms  of  the  enactment — ^is  "  to  be  recovered  before  any  tribunal  of 
competent  jurisdiction  ;  one  half  to  the  benefit  of  the  informer,  and  the 
other  half  to  the  parish  in  which  the  offender  resides. 

Rev.  St.  sect.  3921. 

That  matter — it  is  evident — does  not  fall  within  our  jurisdiction. 

It  is — therefore — ordered  that  defendant's  appeal  be,  and  it  i» 
hereby  dismissed  at  his  costs. 


No.  7488. 
^    ^  .         Mrs.  Rosakna  O'Keefe  vs.  T.  H.  Handy,  Sheeifp,  et  ajl. 

Where  a  married  woman,  with  the  authority  of  her  husband,  and  the  sanction  of 
the  judge  executes  a  mortgtuse  on  her  property  to  secure  the  payment  of  money 
borrowed  by  her.  it  is.  prima  fcuiie,  valid,  and  no  threats  of  her  husband  made 
out  of  the  presence  and  hearing  of  the  mortsrajre  creditor,  and  to  which  he  was 
not  a  party,  can  affect  the  validity  of  the  morteracre. 

The  surrender  of  a  matured  mort«:affe-note.  and  the  cancellation  of  the  morigsge, 
is  a  sufficient  consideration  for  a  second  note  for  the  same  debt,  secured  by  a 
second  mort«rafi:e.  and  payable  at  a  later  date. 

The  defense  by  a  married  woman  that  although  authorized  by  the  judsre  to  execnte 
a  mortgaffe  on  her  property,  he  did  not  make  the  preliminary  examination  of 
her  required  by  law,  can  not  be  maintained  when  it  appears  that  after  beoomlnfr 
a  widow  she  has  voluntarily  ratified  the  mort^ajce  debt  by  paying  the  interest 
on  it. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    BiglUor, 
J. 

H.  H.  Bryan  and  Simeon  Belden  for  plaintiff  and  appellant. 
C,  E.  Schmidt  and  F.  D,  Seghers  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 
DeBlanc,  J.    In  February  last  this  case  was  remanded  to  the  lower 
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court,  vritb  instructions  to  admit  and  consider  some  evidence  wliich 
plaintiff  liad  vainly  attempted  to  introduce  on  the  first  trial  That  evi- 
dence is  now  before  usv 

In  January  1878,  S.  C.  Young  obtained  from  the  6th  District  Court — 
an  order  commanding  the  seizure  and  the  sale  of  certain  real  estate,  the 
paraphernal  property  of  Mrs.  O'Keefe,  and  which  it  appears  she  was 
twice  judicially  authorized  to  mortgage  and  did  mortgage,  in  1867  and 
1871,  and  twice  to  secure  an  alleged  loan  of  fifteen  hundred  dollars. 

The  first  of  said  mortgages— that  of  1867 — ^was  granted  in  favor  of 
Louis  Mathe,  the  other  in  favor  of  Benjamin  0.  Young.  In  the  last  of 
the  notarial  acts  passed  between  Mrs.  O'Keefe  and  the  mortgagees, 
Math^  intervened,  acknowledged  that  his  claim  had  been  paid  with  the 
funds  borrowed  from  Young,  and  authorized  the  cancelling  of  the  mort- 
gage securing  its  payment. 

The  evidence  adduce  1  on  the  trial  leaves  no  doubt  that  but  one 
loan  was  made  to  Mrs.  O'Keefe,  and  it  was  that  of  1867,  which  Math6 
testified  he  made  as  the  agent  and  with  the  funds  of  Benjamin  G.  Young. 
As  to  the  act  of  1871,  it  merely  was  the  useless  renewal — ^in  the  name  of 
the  real  creditor — of  the  obligation  and  mortgage  of  1867.  The  term  of 
that  obligation  was  thereby  extended  until  1872. 

In  June  1873,  Mr.  O'Keefe  died,  and,  thereafter — from  the  month  of 
December  of  that  year  until  1877,  his  widow  punctually  paid,  as  soon  as 
it  was  due,  the  interest  which  accrued  on  the  note  held  by  Young,  and 
he — on  that  account — extended,  not  less  than  five  times,  the  term  fixed 
for  the  payment  of  the  principal,  and  would  have  again  postponed  the 
already  extended  term,  had  not  his  debtor  failed  to  satisfy  State  and 
city  taxes  levied  on  the  mortgaged  property. 

The  note  referred  to  was,  after  its  maturity,  transferred  by  the  cred- 
itor to  one  of  bis  sons,  who  obtained  an  order  to  foreclose  the  mortgage 
by  which  it  is  secured,  and  that  order  was  enjoined  by  Mrs.  O'Keefe  on 
the  grounds : 

1.  That  she  was  not  examined  by  the  judge  who  issued  the  certifi- 
cate by  which  she  was  authorized  to  make  a  loan  and  mortgage  her 
separate  property,  and  that  the  recitals  contained  in  said  certificate  are 
false  and  fraudulent. 

3.  That— to  the  knowledge  of  Math^,  who  acted  as  the  agent  of 
Young — the  money  was  advanced  to  her  husband,  did  not  enure  to  her 
benefit,  and  that  it  was  by  constant  threats  on  the  part  of  the  latter 
that  she  was  induced  to  execute  the  note  and  mortgage. 

In  answer  to  Mrs.  O'Keefe's  Injunction,  the  creditor,  after  a  general 
denial,  specially  charges  that  she  has,  since  the  death  of  her  husband 
and  by  several  payments  of  interest  due  on  the  note,  ratified  the  con- 
tract which  she  now  assails. 
53  31 
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The  law  under  which  the  recited  contracts  were  entered  into.  Is 
plain;  it  reads: 

"A  married  woman  over  the  age  of  twentj-one  years,  may — by  and 
with  the  authorization  of  her  husband,  and  with  the  sanction  of  the 
judge,  borrow  money  or  contract  debts  for  her  separate  benefit  and  ad- 
vantage, and  to  secure  the  same  grant  mortgages  or  other  securities 
affecting  her  separate  estate,  paraphernal  or  dotal. 

C.  C.  126. 

When,  with  the  sanction  of  the  judge,  she  grants  a  mortgage,  the 
act  drawn  to  that  effect,  when  executed  as  prescribed  by  law,  furnishes 
full  proof  against  her  and  her  heirs,  and  is  as  binding  in  law  and  equity, 
and  has  the  same  effect  as  if  made  by  a  femme  seide, 

C.  C.  127  and  128. 

Whether  as  regards  a  married  woman  duly  authorized,  or  any  other 
person,  fraud  vitiates  every  contract  in  which  it  enters ;  and  the  effect 
of  the  law  which  we  have  quoted,  merely  was — as  we  held  in  Barth  vs. 
Kasa — to  shift  the  burden  of  proof,  when  its  provisions  have  been  com- 
plied with,  and — in  such  a  case— to  constrain  the  wife  who  has  acted  with 
the  judge's  sanction,  to  verify  any  alleged  fraud. 

30  A.  942. 

It  does  not  appear  that  either  MathtS  or  Young  was  a  party  to  the 
pretended  threats  and  reproaches  which  it  is  averred — were  brought  to 
bear  on  Mrs.  O'Keefe,  by  her  husband,  nor  that  they  heard  those  re- 
proaches and  threats.  If  made  at  all,  they  were  made  out  of  their  pres- 
ence, and  can  in  no  way  affect  the  creditor's  rights.  Were  it  otherwise, 
who  would  run  the  risk  of  i^dvancing  money  to  a  married  woman  ? 

26  A.  418. 

As  a  witness  in  her  own  behalf,  Mrs.  O'Eeefe  acknowledged  that  she 
had  gone  to,  and  had  met  the  judge ;  but  denied  that  she  had  been  ex- 
amined by  him,  and  swore — not  only  that  the  money  was  to  be  borrowed 
for  her  husband— but  that  she  had  so  stated  to  Math^,  who  absolutely 
contradicted  that  part  of  her  declaration,  and  testified  that  she  had 
called  upon  him  for  a  loan  of  money. 

It  was  not  proven  that  the  judge  who  issued  the  certificate  knew 
any  of  the  parties,  that  he  was  a  friend  of  the  husband,  or  that  he  was 
actuated,  in  that  instance,  by  any  improper  motive ;  and — had  he  been 
so  actuated — how  imagine  that  after  the  death  of  her  husband,  when  the 
cause  of  her  silent  apprehensions  had  ceased  to  exist,  Mrs.  O'Keefe — ^the 
alleged  victim  of  the  most  extraordinary  conspiration — would  have  re- 
frained, until  the  institution  of  this  suit,  from  denouncing  the  conspira- 
tors and  their  fraud?  How  imagine  that  when,  as  a  widow,  she  resumed 
the  capacity  of  which— as  a  wife — she  had  been  deprived  during  her 
marriage,  the  widow  willingly  continued  to  discharge — ^by  partial  pay- 
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ments  of  interests  and  for  several  years — an  obligation  which — through 
the  fraud  of  judge  and  notary,  husband  and  attorney,  she  had  reluct- 
antly subscribed?  This  seems  as  unreasonable  as  improbable. 

Id  reference  to  the  first  mortgage,  Robert  J.  Ker,  the  notary  before 
whom  the  parties  appeared  to  grant  and  accept  said  mortgage,  testified 
that,  when  a  loan  was  made  to  a  married  woman,  his  invariable  prac- 
tice was  to  hand  the  money  to  her  and  to  no  one  else,  and  one  of  his  sons, 
who — under  his  dictation — wrote  the  act  of  1867,  declared  that  the 
money  then  loaned  was  delivered  to  Mrs.  O'Keefe,  in  presence  of  the 
notary  and  witnesses. 

These  declarations  counterbalance — if  they  do  not  outweigh— the 
denials  of  Mrs.  O'Keefe,  and — legally — leave  uncontradicted  the  recitals 
of  the  notarial  act,  and — among  them — her  own  acknowledgment  that 
she  received  the  money  loaned  in  1867. 

As  to  the  consideration  of  the  second  note  and  second  mortgage,  it 
was  the  sifrrender  of  the  note  of  1867,  and  the  cancellation  of  the  mort- 
gage securing  its  payment.  That  consideration  did  enure  to  Mrs. 
0'£eefe's  benefit.  That  transaction  delayed  the  enforcement  of  a  ma- 
tured claim,  the  validity  of  which  is  asserted  and  acknowledged  in  acts 
which  bear  her  signature. 

The  conflict  of  evidence  which  marks  so  many  pages  of  the  Record^ 
impels  us  to  pass  upon  another,  an  important  defence  presented  and 
relied  upon  by  the  mortgage  creditor,  and  it  is  that,  by  the  several  pay- 
ments of  interest  made  by  her  since  the  death  of  her  husband,  Mrs. 
O'Keefe  has  ratified  the  contract  of  1871. 

That  contract,  she  contends,  is  one  of  those  which  the  law  prohibits, 
which  never  had  any  legal  existence,  and  to  which  no  ratification  can 
give  a  validity  inconsistent  with  and  repugnant  to  the  prohibition. 

Had  Mrs.  O'Keefe  proven,  and  this  she  heu9  not  done,  that  she  had 

bound  herself  for  a  debt  contracted  by  her  husband,  we  would  have 

paused  and  considered  how  the  preservation  of  public  order  and  good 

morals  can  be  so  gravely  imperilled  by  such  an  act,  when  the  debt  is  an 

honest  one,  that  the  contract  should  be  classed  as  one  of  those  which, 

by  our  legislation  and  jurisprudence,  are  beyond  the  pale  of  ratifi- 
cation. 

The  other  ground  of  nullity  ur;jed  by  Mrs.  O'Keefe  is  that,  though 
she  was  authorized  by  the  judge  to  borrow  the  money  and  mortgage 
her  property,  she  was  not  thus  authorized  after  the  preliminary  exam- 
ination prescribed  by  law.  It  may  be — and  on  this  point  we  reserve  our 
opinion — that,  under  special  charges  and  exceptional  circumstances,  the 
wife  might  be  permitted  to  impeach  and  contradict  the  judge's  certifi- 
cate ;  but  were  she  to  attempt  it,  and  succeed  in  her  attempt,  her  con- 
tract would  still  remain  one  of  those  which— in  the  very  words  of  the 
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Ck>de— ''  may  be  made  valid  after  the  marriage  is  dissolved,  either  by 
express  or  implied  ratifioatioD/'  and  this  Mrs.  O'Eeefe  has  done  after 
the  death  of  her  husband. 

C.  C.  1786  (1779)  4  L.  R  32a 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  is  affirmed  with  costs. 


No.  7591. 
The  State  of  Louisiana  vs.  the  Citizens'  Savings  Bank. 

Before  a  suit  for  the  forfeiture  of  the  charter  of  any  bank  located  in  the  eity  of 
New  Orleans  can  be  entertained,  it  is  indispeiMahlt  that  a  petition  prayinir  for 
the  forfeiture  shall  be  presented  by  the  Attorney  General,  or  by  <!he  district 
attorney,  or  by  them  both. 

The  officers  of  a  bank  are  without  authority  to  waive  the  service  of  a  petition  pray- 
ing a  forfeiture  of  its  charter,  or  to  waive  the  delay  within  which  third  persons 
may  intervene  to  protect  their  interest,  or  of  fllins:  an  answer  which  virtually 
confesses  the  forfeiture  of  the  charter,  and  admits  the  necessity  of  the  imme- 
diate liquidation  of  the  bank. 

A  court  is  without  authority  te  order  the  liquidation  of  a  bank  and  the  transfer  of 
its  assets  to  commissioners  until  the  propriety  of  such  an  order  has.  on  proper 
inquiry,  been  judidallv  ascerteined. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans,  Rogers^  J 

W.  S,  Benedict  for  plaintiff  and  appellee. 

Jos.  P.  Homor  and  F.  W.  Baker  for  intervenor  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  2d  of  October,  1879,  the  State  of  Louisiana — 
through  the  Attorney  General — joined  by  E.  V.  Hitch,  whose  interest  in 
this  matter  is  not  disclosed  by  the  pleadings,  filed  in  the  5th  District 
Court,  then  in  vacation,  a  petition  which  does  not  bear  the  signature  of 
the  Attorney  General,  in  which  it  is  alleged  that  the  Citizens'  Savings 
Bank  has  mismanaged  its  affairs  and  violated  its  charter,  and  in  which 
it  is  prayed  that  said  charter  be  declared  forfeited,  the  liquidation  of 
the  Bank  ordered,  an  inventory  taken  of  its  assets,  a  commissioner  ap- 
pointed to  take  charge  of  the  liquidation,  and  all  proceedings  against  it 
stayed,  on  the  grounds— 1st:  that  it  has  refused  to  receive  and  to  pay  de- 
posits— 2d:  that  it  has  failed  to  pay  and  credit  interest  on  deposits — 3d: 
that  it  has  not  invested  deposits  in  the  securities  authorized  by  the  char- 
ter, but  has  invested  them  in  other  and  unauthorized  ways — 4th:  that  its 
capital  stock  has  been  reduced,  its  checks  and  drafts  dishonored,  its 
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insolvency  acknowledged  by  its  directors,  and  its  dissolution  deemed 
expedient  by  {he  holders  of  at  least  three  fourths  of  its  stock. 

In  its  answer,  which — as  the  petition— ^was  filed  on  the  2d  of  October, 
the  defendant  admitted  the  correctness  of  every  charge  upon  which  the 
demand  is  based,  but  denied  that  it  had  forfeited  its  charter,  and — on 
the  same  day — submitted  the  case  to  the  decision  of  the  court 

On  the  2d  of  October,  the  judge — considering  the  petition,  the  an* 
swer  and  the  evidence — and  the  whole  of  that  evidence  was  the  Bank's 
admission— declared  that  it  was  necessary  for  an  officer  of  the  cDurt  to 
take  charge  of  the  property  and  assets  of  defendant,  and— in  conformity 
to  the  parties'  pleadings— appointed  as  commissioners  of  the  Bank,  E.  Y. 
Hitch  and  P.  H.  Legendre,  ordered  an  inventory  of  its  assets  and  stayed 
all  proceedings  against  it 

The  commissioners  thus  appointed  qualified  on  the  2d  of  OctobCj. 
«nd — on  the  10th  of  said  month—  applied  for  and  obtained  an  order  to 
sell,  on  conditions  which  they  themselves  fixed,  the  banking-house  and 
furniture  belonging  to  defendant. 

From  the  order  of  the  5th  District  Court,  rendered  at  chambers  and 
on  the  2d  of  October,  Frank  Morey — a  stockholder— has  appealed. 

The  first  section  of  the  act  of  1842,  on  which  it  is  conceded  that 

plaintifTs  action  is  based,  provides  in  plain  terms  that,  in  such  an  action 

as  this,  it  is  the  Attorney  General  himself  who  shall  present  the  petition, 

and  he  is  directed  so  to  do  whenever  any  bank  of  this  State— located  in 

the  city  of  New  Orleans — shall  have  incurred  the  forfeiture  of  its  charter. 

Under  that  act,  he — or  the  district  attorney — must  first  ascertain  that 

the  forfeiture  has  been  incurred,  and  that  done,  they,  or  either  of  them, 

•can  alone  present  a  petition  to  have  the  corporation  dissolved.     It  is  a 

apecial  duty  imposed  upon  them  as  public  officers,  one  which  is  attached 

iio  their  official  capacity,  and  which  they  can  not  confide  or  delegate  to 

others. 

Act  of  1842,  p.  234,  sect  1. 

The  appellant  does  not — as  defendant's  counsel  seems  to  believe — 
deny  that  the  attorney  who  prepared  and  filed  the  answer,  was  author- 
ized to  do  so ;  but  he  denies — ^and  in  this  he  is  right — that  the  pfflcers 
of  the  Bank,  who  are  mere  agents,  with  limited  powers,  could — as  they 
did  in  this  instance — have  waived  the  service  of  the  petition  which 
threatened  the  very  existence  of  the  corporation  which  they  represented, 
-waived  the  necessity  of  the  otherwise  indispensable  citation,  waived  the 
usual  delay  within  which  third  parties  may  intervene  to  protect  their  in- 
-terest ;  and — more  particularly — that  they  could,  legally,  have  assumed 
the  extraordinary  privilege  of  virtually  confessing  the  forfeiture  of  the 
•charter,  and  the  necessity  of  an  immediate  liquidation  of  the  Bank,  and 
— by  that  confession — which  was  filed  as  soon  as  prepared,  and  acted 
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upon  as  soon  as  filed,  compelthe  transfer  to  chosen  oonunissioners  of 
the  property  and  assets  of  said  Bank. 

Defendant  alleges  in  his  brief,  but  neither  in  the  petition,  nor  in 
the  answer,  is  it  alleged  that  by  a  vote  of  three  fourths  in  majority  of 
the  stockholders,  it  had  been  resolved  that  it  was  necessary  to  liquidate 
the  Bank.  If  any  of  the  stockholders  did  think  and  determine  that  the 
liquidation  was  expedient,  why  didn't  they  join  the  Attorney  Oenend, 
verify  the  pretended  violations  of  the  charter  and  ask  its  forfeiture? 
Their  tardy  approval  of  the  proceedings  instituted  by  one  who  is  desig- 
nated by  counsel  as  an  informant,  a  nominal  party,  could — ^in  no  way- 
affect  and  impair  the  rights  of  the  other  stockholders,  and  validate — as 
to  them— the  irregular  proceedings  by  which  they  were  inevitably  taken 
by  surprise. 

It  has  not  been  alleged  by  either  a  creditor,  a  stockholder,  or  any 
one  authorized  to  represent  the  State — ^nor  has  it  been  shown,  except  by 
a  confession  which  we  do  not  impugn,  but  which — ^in  this  particular  in- 
stance — we  do  not  consider  as  conclusive,  that  the  Bank  has  misman- 
aged its  affairs,  and — ^as  charged — deliberately  failed  to  conform  to  the 
provisions  of  the  act  by  which  it  was  incorporated,  and  its  assets  could 
not  have  been — as  they  were — under  these  most  informal  proceedings — 
transferred  into  the  hands  of  commissioners,  whose  appointment  was 
so  sudden,  that  its  propriety  could  not  have  been  inquired  into  and  con- 
tested. That  propriety  was  tacitly  recognized  by  the  order  appealed 
from,  but  it  was  npt— as  it  should  have  been— judicially  ascertained. 

16  A.  27.  5R.63. 

The  petition  and  the  affidavit  thereto  attached,  the  answer  and  sub- 
mission to  the  -court,  the  order  which — ^in  its  effects — is  equivalent  to  a 
decree  of  forfeiture,  the  oath  of  the  commissioners  and  their  bond,  bear 
but  one  and  the  same  date — ^the  2d  of  October — and  as  fair  as  they  may 
be,  those  proceedings  were  conducted  with  a  celerity,  which — ^whether 
intentionally  or  not — did  effectually  close  the  door  against  the  most 
legitimate  interventions ;  and,  in  as  much  as  no  attempt  has  been  made- 
to  justify  it — that  unusual  celerity  casts  a  shadow  on  the  assailed  order,, 
and  can  not  be  sanctioned. 

It  is — therefore— decreed  that  the  order  of  October  2d,  1879,  and 
the  proceedings  had  thereunder,  be  and  they  are  hereby  avoided  and  an- 
nulled, and  this  action  dismissed  as  in  case  of  nonsuit,  at  plaintiifa 
costs  in  both  courts. 
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treated  as  a  nullity,  no  matter  how  many  latent  informalities  there  may  have 

been  in  the  sale  affectinff  its  validity.   Sach  a  sale,  however  voidable,  is  not 

void* 

A  sale  which  Ib  prima  facie  valid  can  only  be  loj^ically  attacked  in  a  revocatory  ac- 
tion, but  if  it  appear  that  both  parties  have  consented  to  try  the  issue  of  the 
validity  of  the  sale  in  a  collateral  proceeding,  this  court  will  pass  on  the  issue 
in  that  form  of  action. 

A  sale  however  voidable  will  not  be  annulled  at  the  suit  of  one  who  fails  to  show 
that  he  has  been  injured  by  the  sale. 

Peremption  of  a  mort«rase  can  not  take  place  pendinir  the  possession  of  the  mort- 
ffafired  property  by  the  mortffaffe  creditor,  who  holds  under  a  voidable  tax-sale, 
and  should  such  sale  be  annulled  the  mort^acre  will  revive  with  the  rank  it  held 
at  the  date  of  the  sale. 

APPEAL   from   the  Fourth  Judicial  District  Court,  parish  of  St 
Charles.    Duffel,  J. 

Leovy  A  Krutischniit  for  plaintiff  and  appellee. 

St,  Mauice  Berault  and  E,  &  J,  Legendre  for  defendant  Montegut, 
appellant. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  Montegut,  one  of  the  defendants  in  this  cause,  was  the 
owner  of  two  notes  of  Labranche,  secured  by  vendor's  privilecre, 
for  $3500  each,  as  evidence  of  a  part  of  the  credit  price  of  a  sale  of  a 
plantation  made  by  him  to  Labranche,  on  the  13th  November,  1867» 
duly  recorded  on  the  18th  November,  1867.  These  notes  were  merged 
to  judgment  against  Labranche  on  the  21st  January,  1874,  with  recogni- 
tion of  vendor's  privilege  and  mortgage.  At  a  tax  sale  made  by  the  tax 
collector  of  the  parish  in  which  the  property  was  situated,  on  the  17th 
December,  1874,  Montegut  became  the  adjudicatee,  for  31600  in  cash* 
the  sale  being  duly  recorded  in  December,  1874,  and  a  deed  was  made 
by  the  Auditor  to  Montegut  on  the  26th  of  July,  1875.  On  14th  Jan- 
uary, 1876,  by  public  act,  Labranche  ratified  the  tax  sale  of  12th  Decem- 
ber, 1874,  and  the  Auditor's  deed  of  July  26th,  1875.  The  plaintiflls,  as 
holders  of  two  mortgage  notes  of  Labranche,  identified  with  an  act  re- 
corded the  21st  February,  1873,  instituted  on  the  23d  November,  1877, 
the  present  action  against  Labranche  and  Montegut,  against  the  former 
as  their  debtor,  and  against  Montegut  as  a  third  possessor.  They  allege 
the  absolute  nullity  of  the  tax  title  to  Montegut,  without  asking  that 
it  be  so  recognized,  and  pray  that  Montegut  be  condemned  to  give  up  the 
property  or  pay  the  debt  by  them  held. 

The  reasons  upon  which  the  demand  of  plaintiffs  Is  founded,  are  in 
substance,  that  the  tax  sale  to  Montegut  being  an  absolute  nullity,  did 
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not  have  the  effect  of  freeing  the  property  from  mortgages.  Second, 
that  Montegut  not  having  reinscribed  iiis  mortgage  whilst  in  posses- 
sion as  owner,  it  perempted  on  the  18th  of  November,  1877,  and  hence 
that  their  claim  is  first  in  rank. 

As  to  the  absolute  nullity  of  the  tax  sales,  we  think  the  pretension 
at  best  very  doubtful.  The  constitutional  provision  giving  to  all  tax  sales 
prima  fcune  validity  would  seem  in  terms  to  be  a  negation  of  the 
idea  of  an  absolute  nullity  when  applied  to  tax  sales  having  a  sem- 
blance of  being,  for  the  proposition  that  an  act  must  at  ono  and 
the  same  time  be  held  prima  facie  good,  and  yet  be  considered  as 
never  existing,  is  a  bald  contradiction  in  terms.  Nor  does  the  re 
enoe  made  by  counsel  to  the  opinion  of  Judge  Ck>oley  as  to  the  burden 
of  proof  help  the  fallacy — for  if  the  burden  be  in  favor  of  the  sale,  and 
its  validity  is  to  be  held  sacred  until  shown  to  be  informal,  it  would 
seem  that  such  fact  alone  whilst  leaving  room  for  a  relative,  would  ex- 
clude the  conception  of  an  absolute,  nullity.  Be  this,  however,  as  it  may, 
as  to  which  we  express  no  opinion,  it  is  manifest  that  the  sale  in  contro- 
versy can  not  be  considered  as  absolutely  nulL  Even  if  the  latent  inform- 
alities had  been  such  as  to  give  it  that  nature  or  want  of  nature,  it  has 
been  formally  ratified  by  the  owner,  and  that  ratification  made  it,  if  it 
were  primordially  null,  thereafter  so  only  as  to  the  rights  of  others;  in 
other  words  relatively  so.  This  view  would  furnish  just  ground  for  the 
dismissal  of  plaintiffs'  suit,  for  if  the  tax  sale  be  simply  voidable,  the 
revocatory  action  should  have  been  resorted  to,  but  as  no  exception 
has  been  taken  to  the  method  of  procedure,  and  as  both  parties  have 
apparently  tried  the  case  as  if  this  were  a  revocatory  action,  in  order 
that  there  may  be  an  end  to  this  litigation  we  will  determine  the  mat- 
ters presented.  The  sale  to  Montegut,  then,  under  the  view  we  have 
taken,  being,  if  voidable  at  all,  only  so  to  the  extent  that  it  prejudiced 
plaintiffs'  rights,  the  first  inquiry  which  presents  itself  is,  did  it  so  pre- 
judice them  in  any  way  ?  The  evidence  discloses  that  Montegut  at  the 
time  of  the  sale  was  the  ranking  mortgage  creditor,  holding  a  claim  for 
over  $8900,  and  that  at  the  tax  sale  he  paid  as  the  purchase  price  $1600 
taxes  claimed  by  the  State,  that  then,  since,  and  now,  the  property  was 
and  is  worth  less  than,  one  third  the  claim  of  Montegut.  Granting,  then, 
the  informalities  upon  which  plaintifCs  rely,  how  have  they  been  injured 
by  them  ?  What  benefit  could  they  derive  from  an  annulment  of  the 
sale?  The  jurisprudence  of  this  State  has  long  since  consecrated  the 
salutary  doctrine  that  courts  exist  to  enforce  rights  and  redress  wrongs, 
and  that  they  will  not  lend  their  aid  to  the  annulment  of  titles  where 
the  party  seeking  their  interposition  can  not  poesibly  take  relief  from 
the  granting  of  the  remedy  invoked.  Copeland  vs.  Labatut,  6  A.  61 ; 
Barnett  vs.  Emerson,  8  A.  503.    But  plaintiffo  contend  that  they  have 
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an  interest  in  the  avoidanoe  of  the  sale ;  that  Montegut  failed  to  rein- 
scribe  his  mortgage  since  the  tax  sale  and  possession  by  him  of  the 
property ;  and  hence,  if  the  sale  be  set  aside,  they  will  become  the 
ranking  creditors  and  take  the  proceeds  of  the  property.  Is  the  posi- 
tion tenable  under  our  law  or  under  the  law,  of  France,  which  they 
specially  invoke?  We  think  not.  Our  Code  provides,  in  art  3409, 
which  is  similar  to  C.  N.  2147  : 

"  The  servitudes  and  incorporeal  rights  which  the  third  possessor 
holds  on  the  property  before  his  possession  of  it  are  revived  after  his 
relinquishment,  or  after  the  sale  under  execution  made  upon  him." 

Under  this  unambiguous  provision,  were  Montegut  evicted,  by  the 
benevolence  of  the  lawmaker  would  come  the  restitutio  ad  integrum. 
The  annulment  or  recision  of  the  sale  would  have  the  effect  of  placing 
the  parties  in  the  position  they  held  before  the  sale,  each  party  being 
restored  to  the  rights  he  then  had,  and  abandoning  those  which  had 
ineffectually  been  transported  to  him.  Solon,  vol.  1,  pp.  62,  63,  64. 
Larombier,  vol.  2,  pp.  286,  287,  288.  Restitutio  ita  facienda  est  ut  unus- 
quis  que  integrum  jus  suum  recipiat  L,  24,  C.  de  minoribus.  These 
principles  are  the  outcome  of  natural  justice,  and  are  dictated  by  the 
wise  motive  that  courts  may  not  be  made  the  instruments  of  Id  justice 
.by  lending  their  aid  to  enrich  one  man  at  the  expense  of  another.  Give 
restitution,  and,  by  the  proof  in  the  record,  plain tiflis  could  take  nothing 
from  annulling  the  sale.  Plaintiflis,  however,  say,  grant  these  principles, 
yet  Montegut  can  not  be  restored  to  the  mortgage  rank  he  had  at  the 
time  of  the  sale,  because  of  non-reinscription.  We  can  not  take  one 
provision  of  law,  that  which  dictates  reinscription,  and  abandon  every 
other.  We  must  construe  the  whole  Code  as  one  statute,  harmonizing  its 
provisions,  and  enforce  them  all ;  as  well  those  which  say  that  one  can 
hot  acquire  or  have  a  mortgage  on  his  own  property  and  that  which 
provides  the  restitutio  in  integrum  as,  also,  the  one  pointing  out  the 
necessity  of  reinscription.  In  tact,  the  principle  that  no  one  can  mort- 
gage unto  himself  his  own  property  is  axiomatic,  res  sua  nemine  servit 
and  to  say  that  one  must  reinscribe  against  himself  would  be  compelling 
the  doing  of  that  which  the  law  says  can  not  be  done.  Under  our  system,  a 
forced  sale  or  adjudication  operates,  as  it  were,  a  purgation  of  the 
mortgages  on  the  property  sold,  so  that  at  the  very  moment  of  sale  the 
rights  of  parties  are  fixed,  unless  the  sale  for  some  cause  be  rescinded. 
The  rights  being  fixed,  the  reason  for  inscription  ceases.  It  would  be, 
indeed,  an  inequitable  system  which  would  allow  a  creditor  whose  rights 
against  the  proceeds  would  entitle  him  to  nothing  to  lie  in  wait  for  the 
unsuspecting  owner,  and  when  the  useful  time  for  reinscription  bad 
passed  take,  by  way  of  action  in  nullity,  that  which  he  could  not  have 
obtained  by  the  timely  assertion  of   his   rights.    Although  we  are 
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informed  of  no  principle  upon  which  such  an  inequitable  theory  could 
be  sustained,  we  are  told  that  the  jurisconsults  and  writers  of  France 
recognize  and  enforce  it,  their  law  being,  it  is  claimed,  lilce  unto  our 
own. 

The  view,  however,  taken  of  the  French  law  by  counsel  is,  we  think, 
entirely  erroneous.  In  France,  as  in  this  State,  a  forced  sale  under 
adjudication  has  the  effect  of  determining  the  rights  of  mortgage  cred- 
itors, and  the  creditors  are  no  longer  entitled  to  follow  the  property, 
except  for  the  quantum  of  proceeds  resulting  from  the  sale,  to  which 
their  rank  at  the  date  of  sale  entitles  them,  either  by  inscription  or  rdn- 
scription.  This  determination  there  as  here  dispenses  trom  reinscrip- 
tion.  Troplong,  Hypo.  no.  720 ;  Grenier,  vol.  2,  no.  243.  "  It  is  a  rule/' 
says  Troplong,  loc.  cU.,  "of  unvarying  application  that  whenever  a 
mortgage  passes  from  the  position  of  a  real  right  to  that  of  a  right 
on  the  price,  all  the  rights  of  preference  immediately  and  by  the  force 
of  things  revert  to  this  price." 

Says  Paul  Pont,  Hypo.  no.  1066 :  "  In  the  case  of  forced  expropri- 
ation, we  hold,  with  the  majority  of  authors,  and  with  the  prevailiDg 
jurisprudence,  that  it  is  on  the  day  that  adjudication  is  made  that  the 
hypothecary  inscription  produces  its  effect  as  regards  the  creditors, 
between  themselves  and  the  adjudicatee."  The  same  author  saye,  at 
no.  1279  and  1280,  that  the  reason  of  the  rule  is  that  a  sale  made  with 
the  formalities  required  by  law  for  forced  sales  is  presumed  to  bring  a 
just  price.  But  there  is  another  system  in  France,  unknown  to  our 
Code,  of  freeing  property  from  mortgage,  cmd  which  is  called  purgation 
and  surrender.  It  is  these  provisions  which  have  misled  counsel,  and 
by  the  light  of  which  the  authorities  so  elaborately  quoted  must  be 
read,  in  order  to  their  proper  understanding.  The  systems  to  which 
we  refer  are  those  recognized  in  art.  2180,  par.  8,  C.  X.,  as  a  means  of 
extinguishing  mortgages  "  by  the  fulfilling  of  the  formalities  and  condi- 
tions prescribed  to  third  persons  for  purging  the  property  acquired  by 
them."  The  rules  under  which  the  purgation  is  to  be  had  are  found  in 
0.  N.  2180  to  2185,  inclusive.  They  give  the  right  to  any  mortgage  cred- 
itor who  offers  an  additional  price  for  the  mortgage  property  to 
compel  the  purchsuser  to  re-offar  it  at  auction  :  and  a  method  is  pro- 
vided for  distributing  the  price.  This  system  has  given  rise  to  several 
.disputed  questions ;  one  of  which  was,  whether  the  mortgage  cred- 
itor who  becomes  owner  by  purchase  or  other  voluntary  title  of  the 
property  mortgaged  to  himself  and  to  other  creditors  of  his  author, 
and  who  has  failed  to  relnecribe  his  mortgage  within  ten  years,  presences 
his  rank  as  a  mortgage  creditor  notwithstanding  his  failure  to  reinscribe, 
if  either  under  the  hypothecary  action  or  proceedings  for  purgation  he 
ceases  to  be  the  owner  and  some  other  becomes  the  adjudicatee. 
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yhe  answers  of  courts  and  authors  have  biBen  severally  in  the  nega- 
tive, because,  until  the  final  adjudication  of  the  property  and  the  con- 
clusion of  the  purgation  proceedings  the  third  possessor  had  and  knew 
he  had  only  a  precarious  title,  which  at  any  time  might  be  destroyed^ 
under  the  law  if  a  higher  bidder  than  himself  could  be  found  among- 
his  co-mortgagees  or  third  persons.  Thus,  having  nothing  but  a 
defeasible  title,  in  order  to  protect  his  rights  as  a  mortgage  creditor,, 
which  he  might  be  called  on  to  exercise  at  any  moment,  he  should  rein- 
scribe,  ev^n  if  the  time  for  making  the  reinscription  should  be  reached 
during  his  precarious  possession.  It  is  only  when  the  mortgage  has  pro- 
duced its  effect  by  fined  adjudication  or  purgation  that  the  obligation  U> 
reinsoribe  ceases,  and  it  ia  this  doctrine  of  reinscription  under  the  sys- 
tem of  purging  a  property  from  mortgage  which  is  referred  to  by  Paul 
Pont,  Hypo,  nos  1215, 1054,  and,  incidentally,  by  Pothier,  as,  also,  Trop* 
long.  Hypo.  no.  726^  Us,  and  the  cases  of  Billouch  vs.  Samson  and  Dupre 
vs.  Tongievis,  quoted  by  counsel  for  plaintiff. 

Paul  Pont,  at  no.  1215,  in  saying  that  an  evicted  third  possessor 
oould  only  exercise  his  right  of  mortgage  when  he  had  reinscribed, 
refers  to  his  proceeding,  nos.  1054  and  1062,  and  in  no.  1054,  after  laying- 
down  the  true  principle  as  to  recording,  says  the  necessity  of  reinscrip- 
tion exists  as  long  as  the  original  inscription  has  not  produced  its  effect. 
Such,  also,  is  the  doctrine  of  Pothier,  who,  under  the  ancient  law,  taught 
that  a  mortgage  creditor  who  acquired  the  mortgaged  property  was  in 
danger  of  being  primed  by  creditors  of  inferior  dignity,  unless  he  took 
the  steps  required  by  law  to  secure  his  proportion  of  the  proceeds. 

In  referring  to  this  view,  Pont  well  adds  that  now  that  the  law  of 
mortgages  is  founded  on  the  principle  of  publicity,  for  a  greater  reason 
than  formerly  must  it  be  said  that  a  mortgage  creditor  who  acquires 
the  mortgaged  property  preserves  his  mortgage  on  it  until  he  has 
purged  it  only  by  inscriptions  made  and  renewed  according  to  law. 

How  completely  our  conclusion  harmonizes  with  these  views  is 
obvious  when  it  is  considered  that  under  the  ancient  and  modem 
French  law  the  purchaser's  rights  were  not  fixed  by  an  ordinary  adjudi- 
cation, he  being  compelled  by  the  one,  in  order  to  secure  his  claim,  to 
oppose  his  right  to  the  fund  produced  by  his  bid,  and  by  the  other  to 
resort  to  the  procedure  of  purgation.  In  other  words,  under  both  sys- 
tems the  existence  of  a  final  judicial  adjudication  was  a  test  as  to  the 
necessity  of  reinscription. 

This  idea  is  clearly  conveyed  by  Pont,  no.  1062,  where  he  says: 
«  The  effect  of  the  mortgage  being  produced,  the  necessity  of  renewing 
the  inscription  ceases  ordy  at  the  time  of  tlie  final  adjudication  or  of  the  offer 
authorized  by  article  2173."  Troplong,  Hypo.  no.. 726,  his,  quoted  by 
counsel,  and  at  nos.  726  and  720,  not  quoted,  holds  the  same  doctrin&i 
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namely,  that  as  the  third  poesessor,  uDder  the  system  of  purgation,  has 
only  a  precarious  tenure,  being  liable  to  eviction  by  the  other  creditors, 
"  he  must  until  he  has  purged  the  property  according  to  law  reinscribe  his 
mortgage  up  to  the  time  of  adjudication  in  order  to  preserve  U  from  per- 
emption." Thus  the  writers  upon  whose  opinion  plaintiflb'  counsd 
rely  to  sustain  their  position  directly  and  in  terms  refute  it  Nor  is  the 
jurisprudence  of  France,  which  is  relied  on,  any  more  favorable  to  their 
proposition.  In  the  cases  dted,  Dupre  vs.  Tongievis^  Cassation,  Febru- 
ary 5, 1828,  Journal  du  Palais,  vol.  21,  p.  1133,  and  Billouch  v&  Lambert, 
(Samson)  Cassation,  May  1, 1828,  Journal  du  Palais  for  1828,  1428,  the 
doctrine  held  is  that  the  reinscription  is  required  in  default  of  purging^ 
according  to  law.  In  fact,  the  synopsis  of  the  last  case  expressly  says 
'Hhat  the  third  possessor  must,  if  he  does  not  fulJUl  the  formalUies  of 
purging,  renew  the  inscription  in  order  to  preserve  his  hypothecary  ranJC 
The  very  cases,  then,  which  are  quoted  destroy  the  doctrine  they  are 
cited  to  establish,  a  forced  sale  under  our  law  is  a  purgation. 

Even  in  France,  where  the  system  of  purgation  exists,  an  over- 
whelming line  of  authority  teaches  that  where  there  has  been  a  final 
adjudication  in  its  nature  dispensing  with  purgation  reinscripticm 
ceases  to  be  necessary.  In  Bonvait  vs.  Macon,  J.  P.  voL  22,  p.  889, 
it  was  held  by  the  Boyal  Court  of  Grenoble  that  the  hypothecary 
inscription  has  attained  its  object  by  the  final  adjudication  of  the 
mortgaged  immovable,  and  that,  in  consequence,  it  is  not  necessary,  to 
avoid  losing  priority,  to  renew  the  inscription,  the  ten  years  of  which 
only  end  after  the  final  adjudication  of  the  mortgaged  property ;  and 
in  the  case  of  Enregistrement  and  Demailly  vs.  Duretz,  July  7, 1829,  p. 
1204,  Journal  du  Palais.  22,  it  was  held  by  the  Court  of  Cassation  "  that 
the  mortgage  creditor  who  becomes  the  adjudicatee  of  the  immovable 
encumbered  by  his  mortgage  is  not  obliged,  in  order  to  preserve  his 
hypothecary  rank,  to  renew  his  inscription  within  ten  years  from  its 
date,  and  that  the  recording  has  produced  its  whole  effect  from  the  day 
that  the  judgment  of  final  adjudication  of  the  mortgaged  property  has 
become  irrevocable;  and  see  numerous  cases  quoted  in  note  to  this 
decision;  anrl,  also,  Paris,  August  21,  1862;  J.  P.  for  1863,  p.  621; 
Bordeaux,  Nt  .vember  19,  1868 ;  J.  P.  for  1869,  p.  578 ;  Paris,  March  24, 
1860 ;  J.  P.  for  1860,  p.  922. 

Our  conclusion,  then,  is,  that  the  necessity  for  reinscription  in  order 
to  preserve  the  rank  of  Montegut's  mortgage  did  not  exist ;  that  if  we 
were  to  annul  the  tax  sale  by  restitution,  the  entire  proceeds  of  a 
new  sale  would  be  attributable  to  Montegut,  whose  mortgage  largely 
exceeds  the  value  of  the  property;  that,  hence,  the  plaintiff,  whose 
cause  of  action  depends  upon  injury  to  his  rights,  is  without  reason  of 
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complaint,  and  can  not  invoke  the  aid  of  courts  to  undo  that  which 
Judicial  machinery  would  immediately  restore. 

It  seems  there  was  a  tract  of  land  in  rear  of  the  plantation  which 
did  not  pass  to  Montegut  by  the  tax  sale,  and  we  do  not,  therefore,  con- 
sider that  it  is  covered  by  tbe  decree  we  shall  render. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  reversed,  and,  proceeding  to  render  such  judgment 
as  should  have  been  pronounced  below,  it  is  decreed  that  there  be  judg- 
ment in  favor  of  Lucien  Montegut  and  against  plaintiffe  recognizing 
the  property  iududed  in  the  tax  sale  herein  above  referred  to  as  the 
property  of  Lucien  Mont^ut,  free  from  the  mortgage  asserted  by 
plaintiflCs.    The  costs  of  both  courts  to  be  paid  by  plaintifCs. 


The  parties  to  this  cause  have  by  written  consent  on  application  for 
rehearing. asked  a  modification  of  the  decree  previously  rendered,  in 
order  to  correct  an  oversight  as  to  the  parcel  of  land  not  included  in 
the  tax  sale.  We  grant  the  rehearing,  therefore,  in  order  to  enable  us 
to  modify  our  decree. 

Ok  Reheaking. 

It  is  ordered  that  our  former  decree  be  set  aside,  and  it  is  ordered 
that  the  judgment  below  be  reversed  in  so  far  as  it  decreed  the 
property  covered  by  the  tax  sale  to  be  stricken  with  plaintiffo'  mort- 
gage. 

It  is  further  ordered  that  there  be  judgment  in  favor  of  Lucien 
Montegut  and  against  plaintiff,  recognizing  the  property  included  in  the 
tax  sale  as  the  property  of  said  Montegut,f ree  from  the  mortgage  asserted 
by  plaintiff.  That  as  regards  the  double  concession,  there  be  judgment 
in  favor  of  the  plaintiff  and  against  Lucien  Montegut,  condemning  said 
Montegut  to  surrender  said  double  concession,  measuring  about  seventy- 
nine  superficial  acres,  in  plaintiffs'  petition  described,  and  not 
included  in  the  tax  sale. 

■ 

It  is  further  ordered  that  the  costs  below  be  paid  by  Montegut, 
those  of  the  appeal  by  the  plaintiff. 
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No.  7150. 

^^^    ^        Obcas,  Chopin  vs.  J.  N.  Clabk.    Alexandkb  Countt  Bank,  Iktervekob. 

The  rights  of  a  ooasijaee.  on  the  floods  shipped  to  him.  who  has  refused  to  accept 
the  consifirnment.  and  who  attaches  the  sroods  as  an  ordinary  creditor,  are  sab- 
ordinate  to  the  rights  of  an  intervenor  who  has  advanoed  on  the  iroods.  and 
holds  as  tha  tran^ferree  of  the  conslfirnor.  the  bill  of  ladinx  of  theeoods.  The 
intervenor  in  such  a  case  has  a  ri«rht  of  pledj^e  on  the  «roods. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J. 

Tho8.  J.  Semmes  for  plaintiff  and  appellant. 

Carleton  Hunt  for  intervenor  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spengeb,  J.  Oscar  Chopin,  of  New  Orleans,  was  a  commission  mer- 
chant, doing  business  in  said  city.  J.  N.  Clark  was  a  customer,  owing 
-Chopin  a  balance  of  more  than  $1000.  In  May,  1877,  Clark  advised 
Ohopln,  by  letter,  of  his  having  delivered  on  the  wharfboat  at  Cairo,  DL, 
1098  sacks  com,  with  instructions  to  ship  to  him.  Clark  took  from  the 
wharfboat  a  receipt  for  1098  sacks  com,  "  to  be  shipped  to  Oscar  Cho- 
pin, New  Orleans."    This  receipt  bears  date  May  13th,  1877. 

On  the  next  day.  May  14th,  the  corn  was  shipped  to  Oscar  Chopin 
"  for  account  of  J.  N.  Clark,"  as  shown  by  the  bills  lading.    * 

On  same  day  Clark  discounted  at  the  Alexander  County  Bank  his 
draft  at  ten  days  on  Chopin  for  $1350,  and  delivered  to  the  bank  the 
wharfboat  receipt  and  one  of  the  bills  of  lading,  to  secure  the  same 
The  draft,  with  the  receipt  and  bill  annexed,  was  forwarded  to  New  Or- 
leans, and  protested  for  non-acceptance  on  the  19th  May,  1877. 

On  same  day,  Chopin,  who  had  refused  to  accept  the  consignment, 
sued  out  an  attachment  against  Clark,  and  seized  the  1098  sacks  of  com 
to  pay  the  balance  of  account  due  him. 

The  Alexander  County  Bank  soon  after  interveiiod,  and  claimed  the 
com,  or,  rather,  its  proceeds  (it  having  been  sold),  as  pledgee  and  as 
holder  and  possessor,  by  virtue  of  the  transfer  of  the  receipt  and  bill  of 
lading. 

There  was  judgment  below  in  favor  of  intervenor,  and  plaintiff 
appeals. 

There  is  no  dispute  about  the  facts.  The  question  is,  was  the  com 
liable  to  seizure  on  19th  May,  by  the  creditors  of  Clark?  This  depends 
upon  the  question,  ''  In  whom  was  logal  title  and  possession  vested  on 
that  day  ?" 

We  are  dispensed  from  an  investigation  of  the  question  as  to 
whether  the  bills  of  lading  for  Chopin  were  forwarded  b^ore  or  (tfter 
the  delivery  thereof  to  the  bank ;  for  as  Chopin  refused  the  consignment. 


NEW  ORLEANS,  DECEMBEB,  1879.  847 

Chopin  vs.  CUffk. 

he  never  had  the  possefision.  Where  the  consignee  rejects  the  consign- 
ment, "  the  property  remains  in  the  hands  of  the  carrier  as  the  property 
of  the  consignor,  or  any  person  deriving  title  from  the  consignor." 
National  Bank  of  Green  Bay  vs.  Dearborn,  115  Mass.  p.  219. 

In  other  words,  the  forwarding  of  the  bills  of  lading  to  the  con- 
signee vests  the  possession  in  him  only  upon  condition  that  he  accept 
the  consignment. 

Therefore  the  title  and  possession  were  on  the  19th  May  either  in 
Clark,  the  consignor,  or  the  bank,  as  his  transferree. 

The  delivery  of  the  receipt  and  bill  of  lading  on  the  Y4th  May 
vested  the  title  and  possession  in  the  bank,  which  thereby  acquired  a 
pledge  upon  the  com  to  secure  the  di*aft.  We  understand  that  there  is 
no  dispute  as  to  the  sufficiency  of  a  verbal  transfer  of  the  receipt  and 
bill  to  the  bank. 

The  plaintiffs  proposition,  therefore,  and  upon  which  he  rests  his 
case,  that  the  stipulation  in  the  receipt  of  the  wharfboat  that  the  corn 
received  was  "  to  be  shipped  to  Chopin,"  placed  the  com  at  the  latter's 
disposal,  is  certainly  not  maintainable  when  Chopin  rejected  the  con- 
signment There  can  be  no  doubt  that  if  Chopin  had  accepted  the 
consignment  his  possession  would  have  related  back  to  the  day  the  bills 
"  were  deposited  in  the  mail  or  given  to  the  carrier  for  transmission." 
Sec.  3,  Act  66  of  1874.  But  he  did  not  accept ;  he  rejected  the  consign- 
ment, and  brings  this  suit  as  an  ordinary  creditor,  by  attachment,  after 
intervener's  rights  had  vested. 

The  court  a  qua  properly  held  that  his  attachment  was  subordinate 
to  the  rights  of  intervener,  and  the  judgment  to  that  effect  is  affirmed 
with  costs. 


No.  7513.  ir-847 

State  vs.  Jeff  Dennison  alias  Jeff  Dekis.  J»j^ 

TVhf^re  a  prisoner  was  indicted  and  tried  for  murder,  and  the  jury  found  him 
(guilty  of  manslaufphter,  he  can  not.  on  a  new  trial  obtained  by  him,  be  tried 
afirain  for  the  crime  of  murder.  The  obtention  by  the  accused  of  a  new  trial  as 
to  the  verdict  of  manslauffhter  can  not  be  considered  as  a  waiver  of  the  riffht 
to  the  plea  of  aiUrefois  ckcg^U,  ^uoodthe  charge  of  murder* 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Whit- 
aker,  J. 

H.  N.  Ogden,  Attorney  (General,  for  the  State. 
22.  King  Chiller  and  A.  E.  BiUings,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

WnrrE,  J.    The  defendant  was  indicted  for  murder  by  the  grand 
jury  of  the  parish  of  Jefferson.    The  issue  made  by  the  indictment  was 
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tried  within  the  jurLsdiction  where  the  crime  was  cominitted — resulting 
in  a  mistrial.  On  applicatioD  of  the  State  the  yenue  was  changed  to 
the  parish  of  Orleans,  where  the  prisoner  was  found  guilty  of  man- 
slaughter and  sentenced  to  hard  labor  in  the  penitentiary.  From  this 
verdict  and  sentence  an  appeal  was  prosecuted  and  the  verdict  was  set 
aside  and  the  sentence  annulled,  on  the  ground  that  the  record  did  not 
disclose  the  arraignment  and  plea  of  the  prisoner.  Opinion  Boole  No. 
49,  p.  401. 

The  accused  was  again  tried,  convicted  of  manslaughter  and  sen- 
tenced to*  hard  labor,  the  appeal  from  this  last  verdict  and  sentence 
being  the  matter  now  before  us.  The  record  is  full  of  bills  of  exception, 
which  we  will  not  notice  in  detail,  as  our  opinion  on  one  of  them  dis- 
poses of  the  whole  case.  Before  going  to  trial,  or  before  the  impanel- 
ing of  the  trial  jury,  the  defendant  filed  a  plea  of  autrefois  acquit  as  to 
the  charge  of  murder,  predicated  on  his  previous  conviction  of  m&^ 
slaughter  under  the  same  indictment,  which  was  overruled  by  the  Court 
on  the  ground,  as  stated  in  the  bill  of  exceptions,  "  that  the  defendant 
was  now  in  the  same  position  as  he  was  before  trial,  and  that  ho 
would  now  be  tried  upon  said  indictment  for  the  crime  of  murder." 
This  ruling  was  erroneous.  State  vs.  Desmond.  5  A.  398  ;  State  vs. 
Chandler,  5  A.  489  ;  State  vs.  Byrd,  31  A.  422.  The  doctrine  thus  up- 
held by  this  court  is  supported  by  the  greatest  weight  of  authority. 
Wharton,  sees.  550,  563 ;  Bishop,  Crim.  Law,  see.  849;  30  Wis.  216  ;  42 
Indiana,  420 ;  4  California,  376 ;  6  Hum.  (Tenn.),  410  ;  54  111.,  325 ;  11  Iowa, 
350. 

The  fact  that  the  previous  verdict  of  manslaughter  was  set  aside  on 
the  ground  that  the  record  did  not  disclose  that  the  prisoner  had  been 
arraigned,- does  not  take  the  case  out  of  the  rule.  The  effect  of  the  ver- 
dict and  sentence,  as  far  as  the  prisoner  was  concerned,  was  to  acquit  him 
of  the  charge  of  murder,  and  this  effect  was  removed  beyond  the  oon- 
tiol  of  the  State,  and  if  the  verdict  had  stood  unquestioned  by  the  non- 
action of  the  accused,  it  would  have  furnished  an  effectual  bar  to  a 
further  prosecution  for  murder.  This  being  unquestionably  true,  the 
obtention  by  the  accused  of  a  new  trial,  as  to  the  verdict  of  manslaughter, 
can  not  be  considered  as  a  ?raiver  of  the  right  to  the  plea  of  autrefois 
acquit  quoad  the  charge  of  murder.  "  The  waiving,"  says  Bishop,  "of 
a  constitutional  right,  implied  by  the  making  of  an  application  for  a  new 
trial,  is  not  construed  to  extend  beyond  the  precise  thing  concerning 
which  tfie  relief  is  sought  If,  therefore,  the  verdict  find  the  prisoner 
*  *  *  *  *  guUty  of  manslaughter  and  not  guilty  of  mur* 
der,  and  a  new  trial  is  granted  him,  he  can  not  be  convicted  on  the  second 
trial  of  the  matter  of  which  he  was  acquitted  on  the  first."  Bishop, 
Criminal  Law,  sec.  849. 
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This  being  the  case,  there  was  error  in  ruling  the  prisoner  to  trial 
on  the  charge  of  murder,  and,  although  he  was  only  convicted  of  man- 
slaughter, the  erroneous  ruling  may  have  been  seriously  to  his  prejudice. 
State  vs.  Tweedy,  11  Iowa,  350  ;  29  Mo.  82. 

The  verdict  and  sentence  are  reversed  and  the  case  remanded  to 
be  tried  on  the  charge  of  manslaughter. 


No.  7519. 


The  State  vs.  Sandy  Martin.  3}  511 

I  51    vSA 

On  tho  trial  of  aa  accused  for  oarryinff  a  pistol  concealed  on  his  person,  evidence 
to  show  that  tho  pistol  belonged  to  another,  that  the  owner  placed  it  in  the 
hands  of  the  a?2U9ed  msrely  to  get  cartridges  for  it,  and  that  the  accused  owned 
no  pistol,  and  had  never  boon  known  to  carry  one.  is  not  admissible 

A  PPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa^ 
A  Duncan,  J, 

H.  K  Ogden,  Attorney  General,  for  the  State. 

Jos,  H,  Muse  and  M,  A.  Strickland  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendant  was  indicted  for  having  carried  concealed, 
on  or  about  his  person,  a  pistol.  He  was  found  guilty,  sentenced,  and 
has  appealed. 

It  appears,  by  a  bill  of  exception,  that — on  his  trial — he  attempted 
to  prove  that  the  pistol  had  been  placed  in  his  hands,  by  the  owner,  for 
the  sole  purpose  of  procuring  cartridges  that  would  fit  it,  and  that  he — 
the  accused — had  no  pistol  and  had  never  been  known  tol  carry  one, 
either  concealed  or  otherwise,  before  that  day. 

The  district  attorney  objected  to  the  evidence  sought  to  be  elicited, 
on  the  ground  that,  in  this  case,  the  sole  issue  raised  by  the  indictment 
"was  as  to  the  concealment  of  the  weapon,  and  that  no  evidence  could 
properly  be  admitted  to  negative  a  criminal  intent." 

The  court  sustained  the  objection  and  correctly  refused  to  admit 
the  evidence. 

To  constitute  the  crime  charged,  it  suffices  that  a  dangerous  wea- 
pon be  carried  concealed  on  or  about  the  person,  and  it  matters  not 
that  it  be  so  carried  with  or  without  any  actual  intent. 

Revised  Statutes,  Sect.  932. 

It  Is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 

54  31 
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I  31    850  State  ex  rel.  J.  P.  Becxeb  vs.  Judge  of  the  Sixth  Distbict  Court. 

{130     638 
^     ^^       A  BUBpensiyc  appeal  lies  from  an  order  of  a  lower  court  refusing  to  i?raat  a  pre- 
liminary injunction,  and  the  judt^e  of  the  court  may  be  compelled  by  mandamus 
to  fprant  such  an  appeal. 

A  PPLICATION  for  writs  of  mandamus  and  prohibition. 

F.  MicMnard  for  relator. 

Sam.  P.  Blanc  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  The  relator  asks  for  writs  of  prohibition  and  mandamus 
fP  direct  the  allowance  of  a  suspensive  appeal  from  an  order  refusing 
to  issue  a  preliminary  injunction.  He  presented  a  petition  asking  a 
preliminary  injunction.  The  Court  not  feeling  satisfied,  from  the  face  of 
the  papers,  that  the  prayer  should  be  granted,  ordered  the  defendant  to 
•  show  cause,  on  a  day  fixed,  why  tlie  injunction  as  prayed  for  should  not 
i9sue,  and  directed  that  pending  the  hearing  proceedings  be  stayed. 
After  appearance  by  the  counsel  and  an  argument  as  to  the  right  to  the 
preliminary  writ,  the  court  refused  to  grant  it.  The  plaintiff  applied 
for  a  suspensive  appeal,  and  on  its  being  refused  our  jurisdiction  was 
invoked.  The  judge  of  the  court  below,  in  his  answer  says,  he  expressed 
his  willingness  to  grant  a  devolutive  appeal,  but  seems  to  have  refused 
an  appeal  suspensive  in  its  nature  because  of  a  belief  that  an  appeal 
of  such  a  character  would  have  continued  in  force  the  order  by  him 
temporarily  granted  staying  proceedings  until  the  hearing,  as  to 
whether  or  not  he  would  grant  the  prayed-for  injunction ;  thus  practi- 
cally granting  an  injunction  without  bond,  for  no  bond  had  been  required 
for  the  temporary  order.  In  other  words,  he  refused  the  suspensive 
appeal,  because  of  what  he  conceived  to  be  a  possible  wrong  to  result 
from  its  allowance.  In  this  we  think  he  erred.  The  appeal  was  asked 
trom  the  refusal  to  grant  the  preliminary  injunction.  Whether  the  appeal 
when  granted  would  continue  in  force  a  temporary  order  issued  under 
the  circumstances  disclosed. by  the  record,  is  a  matter  upon  which  we 
need  express  no  opinion,  as  the  question  before  us  is  simply  as  to  the 
right  of  appeal  from  an  order  refusing  an  injunction,  and  not  what  such 
an  appeal  may  suspend,  if  allowed. 

That  an  appeal  lies  from  a  refusal  to  grant  a  preliminary  injunction, 
is  no  longer  an  open  question.  State  ex  rel.  Tricou  vs.  Lewis,  7  M.  459  ; 
28  A.  902;  29  A.  795.  The  right  to  appeal,  being  therefore  undoubted,  its 
nature  did  not  depend  on  the  discretion  of  the  lower  judge,  but  on  the 
appeal  having  been  applied  for  within  the  time  and  in  compliance  with 
the  forms  prescribed  by  law.  The  writs  of  mandamus  and  prohibition 
are  made  peremptory. 
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No.  7649. 
The  State  vs.  Thos.  Taylor. 

A  p3r8on  may  bo  lenraHy  prosecuted  and  condemned  for  murder  under  an  indict- 
ment found  within  one  year  from  the  death  of  the  deceased.  The  prescription 
of  one  year,  applicable  to  such  cases,  begins  to  run  from  the  death  of  the  deceased 
and  not  from  the  infliction  of  the  wound  resulting:  in  the  death,  or  the  date  of 
the  arrest  of  the  accused. 

APPEAL  f rom^the  Fourth  Judicial  District  Court,  parish  of  St.  James. 
Duffel,  J. 

H.  K  Ogden,  Attorney  General,  for  the  State. 

James  Legendre  and  L,  Gaudet  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlaitg,  J.  On  the  2d  of  March,  1878,  the  defendant— Thomas 
Taylor — shot  and  wounded  one  Loyd  Payne,  who — on  the  15th  of 
April  of  that  year — died  from  the  effects  of  the  inflicted  wound. 

Taylor  was  arrested  on  the  4th  of  March,  two  days  after  he  had 
shot  and  wounded  Payne,  and — on  the  9th  of  May  1878 — a  true  bill 
for  murder  was  found  against  him.  On  the  17th  of  that  month,  the  dis- 
trict attorney  discontinued,  by  a  nolle  prosequi,  the  prosecution  com- 
menced under  the  first  indictment. 

On  the  5th  of  March,  1879 — one  year  and  three  days  after  Tskyne 
had  been  shot  and  wounded,  and  less  than  one  year  from  the  date  of 
his  death — another  indictment  was  filed  against  Taylor,  and — under  that 
indictment — he  was  tried,  convicted  of  murder  and  sentenced.  He  ap- 
pealed, the  sentence  passed  upon  him  was  reversed,  the  case  remanded, 
and — on  the  new  trial — he  was  found  guilty  of  manslaughter,  and 
•condemned  to  imprisonment  in  the  State  Penitentiary,  f  jr  the  term  of 
twenty  years. 

He  has  again  appealed,  and— to  obtain  the  reversal  of  the  second 
verdict  and  sentence — he  relies  on  the  fact  that  one  year  intervened 
between  the  commission  of  the  offence,  his  arrest,  and  the  filing  of  the 
indictment  under  which  he  was  tried. 

That  defence  is  based  on  section  986  of  the  Bevised  Statutes,  which 
provides : 

"  That  no  person  shall  be  tried  or  punished  for  any  offense,  wilful 
murder,  arson,  robbery,  forgery  and  counterfeiting  excepted,  unless  the 
indictment  or  presentment  for  the  same  shall  be  found  or  exhibited 
within  one  year  next  after  the  offense  shall  have  been  made  knovm  to 
a  public  officer  having  the  power  to  direct  the  investigation  or  prose- 
cution." 

The  first  warrant  under  which  Taylor  was  arrested,  bears  the  date 
of  the  4th  of  March  1878,  and  merely  recites  that  he  had  shot  and 
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loounded  Payne ;  and  it  was  on  the  17th  of  May,  more  than  one  month 
after  the  death  of  Payne,  that  the  district  attorney  made  an  affidavit 
charging  that  he  had  been  killed  and  murdered  by  Taylor. 

Had  defendant  been  indicted  between  the  2d  of  March,  when  he 
shot  and  wounded  Payne,  and  the  15th  of  April,  when  Payne  died,  he 
could  have  been  indicted  but  for  an  attempt  to  murder  or  to  kill. 

It  was  on,  and  from  the  15th  of  April  1878,  not  before,  that  a  public 
officer  could  have  been  informed  that  defendant  had  killed  Payne,  and 
it  was  at  and  from  that  date  that  arose  the  right  to  prosecute  him  for 
mtirder  or  manslaughter.  He  was  reindicted  on  the  5th  of  March  1879, 
within  one  year  from  the  day  on  and  from  which  he  could  have  been 
prosecuted  for  manslaughter,  and  his  defence  is  not  sustained  by  either 
the  facts  or  the  law. 

In  "  State  vs.  Wallman,"  we  said :  that  the  death  of  the  victim 
struck  completes  the  crime  of  murder,  or  of  manslaughter,  but  that  it 
alone  did  not  constitute  the  crime ;  that,  unless  death  ensues,  the  felony 
is  not  murder  or  manslaughter,  but  another,  a  lesser  offence. 

How  any  part  of  this  opinion  can  avaU  defendant,  we  are  at  a  loss 
to  imagine.  Payne  was  shot  and  wounded  by  him  on  the  2d  of  March. 
He  died  on  the  15th  of  April,  and  his  death  completed  a  crime,  which — 
until  it  occurred— was  not  a  manslaughter,  and  which— before  that  date 
— could  not,  08  such,  have  been  made  known  to,  investigated,  or  prose- 
cuted by  a  public  officer. 

It  is.  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  7461. 
St.  Ohables -Street  B.  B.  Co.  vs.  Board  of  Assessors. 

A  transDOsition  of  flffures  from  one  column  of  the  asBessment  rolls  to  another  col- 
umn, made  by  one  of  the  assessors  without  the  authority  of  the  Board  of  Assess- 
ors, and  made  after  the  rolls  were  closed,  is  of  no  effect,  and  in  oonstruinir 
the  rolls  will  be  held  as  not  having  been  done. 

An  assessment  of  the  capital  stock  of  a  corporation  at  its  par  value,  when  the  evi- 
dence shows  it  has  a  hiflrher  market  value,  is  a  valid  assessment. 

The  law  which  makes  the  mcwket  value  of  the  evidences  of  rights  to  the  capital  of 
a  corporation,  as  a  criterion  of  value,  for  purposes  of  taxation,  of  its  capital,  or 
capital  stock,  is  not  unconstitutional. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 
J. 

Breaux^  Fenner  <&  Hall  for  plaintiffs  and  appellants. 
Sam.  P.  Blanc  for  defendants  ani  appellees. 
The  opinion  of  the  court  was  delivered  by 
White,  J.    The  plaintiff  railroad  averring  that  it  was  erroneously 
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^-^^^^^       ■  *  ■  ■ 

assessed  for  $422,000,  brings  this  maDdamus  proceeding  rowed,  from 
assessment  stricken  from  the  rolls.  The  lower  court  msA — by  a  con- 
assessment.    PlaintiiT  appeals.  e  property 

Before  examining  the  issue  as  to  validity  of  the  aas.  Sabalot's 
became  necessai*y  to  determine  a  question  of  form  of  asse^bat — out  of 

When  the  assessment  rolls  were  exposed,  as  requiredtferenoe,  the 
plaintiff  was  assessed  under  the  head  of  "  Capital  in  busineces. 
%t  interest  for  $422,090."    After  the  figures,  which  were  iSntested  by 
leaded  as  above,  was  written  the  word  stock.    The  plaintib 
rolls  were  exposed,  complained  of  this  assessment  as  thus  i  fact  wa» 
ipplied  to  have  it  stricken  off;  and  the  petition  for  mandamN 
nstituted  this  cause  describes  the  assessment  in  like  manner, 
he  cause  came  to  be  tried  it  was  discovered  that  the  figures  $422,000 
lad  been  transferred  to  a  column  headed,  "  Stocks  in  vessels  and  cor- 
porations."   The  proof  indubitably  establishes  that  the  transposition 
^  NOB  made  by  one  of  the  assessors  after  the  rolls  were  closed,  without 

^  .he  authority  or  knowledge  of  the  Board  of  Assessors,  and  was,  of 

30urse,  therefore  in  legal  contemplation  not  done  at  all.  For  we  need 
hardly  refer  to  the  terms  of  the  statute  making  the  rolls  as  closed  final 
We  shall,  therefore,  treat  the  assessment  as  it  stood  on  the  closed  rolls ; 
that  is,  as  in  the  column  therein  headed,  ''Capital  in  business  or  money 
%t  interest,"  and  as  placed  therein  as  $422,000,  with  the  word  stock 
Immediately  following  these  figures.  The  law  as  to  this  assessment  is 
TLB  follows,  to  be  found  in  section  3,  of  act  no.  9  extra  session  of  1878 
^^  icts  of  1878,  p.  234 : 

'*  In  the  first  column  they  shall  enter  the  name  of  the  company  lia- 
^^  ble  to  taxation  on  its  capital,  or  otherwise ;  in  the  second,  the  quality 

and  description  of  the  real  estate  owned  or  represented  by  the  com- 
pany, and  situated  in  their  parish ;  in  the  third  column,  the  actual  value 
estimated  as  in  other  cases ;  in  the  fourth  column,  its  capital  stock  and 
its  value,  to  be  ascertained  by  the  assessor  from  the  market  price  of  the 
stock,  or  in  any  other  manner."       *       ♦       « 

The  proof  is  that  the  capital  stock  of  the  company  is  six  hundred 
thousand  dollars,  and  that  its  market  value  is  above  its  par  value. 
In  making  the  assessment,  the  assessors  took  the  capital  stock  at  its 
par  value,  although  it  was  above  par  in  the  market,  and  deducted  from 
it  the  property  otherwise  assessed ;  thus  obtaining  the  sum  complained 
of.  We  think  that  the  assessment  was  valid.  The  complaint  against  it 
is  thus  stated  in  the  pleadings : 

"  Your  petitioner  avers  that  the  original  amount  of  its  capital  stock 
as  fixed  by  charter  and  amendments  was  $600,000 ;  and  that,  assuming 
that  all  of  said  stock  was  taken  by  subscribers  before  any  of  the  pro- 
ceeds of  said  subscription  were  invested  in  its  present  property,  there 
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wounded  Paj^een  a  time  when  petitioner  had  a  capital  of  $600,000.    But 
after  the  de^^,.  avere  that  all  of  the  proceeds  of  s£ud  subscription,  viz., 
charging  th^pj^^^  ^las  many  years  since  been  invested  in  the  property 
Had  del^jj^  ^^  correctly  assessed ;  and  that  it  neither  owns  nor 
shot  and  wOjy  property  beyond  the  same."    In  other  words,  the  propo- 
could  have  h,  nominal  capital  is  WOO.OOO,  the  evidence  of  it  in  the  hands 
It  was  o^hoi^jerg  jg  ^orth  more  than  par,  therefore  equals  or  rather 
officer  coul^Q  QQQ .  j^^^  inasmuch  as  I  have,  as  the  result  of  that  capital, 
it  was  at  ar^^g^j^j^  property  equal  to  only,  say  $100,000,  my  capital 
murder  o^j^y  ^  |^^  considered  as  worth  that  sum.    Were  we  to  maintain 
within  oj^ogijj[on^  ^o  would  declare  that  the  value  of  the  evidences  of  a 
P^^^^^^exceeded  the  value  of  the  right  evidenced,  a  contradiction  in 
terms.    We  think  it  an  adequate  answer  to  say  that  the  law  has  made 
the  market  value  of  the  evidences*  of  rights  to  the  capital  as  the  crite- 
rion of  value  of  the  capital  or  capital  stock  of  the  company,  and  we  see 
nothing  unconstitutional  in  such  a  provision. 

This  case  in  many  respects  is  assimilated  to  that  of  the  Gas-Light 
Company  vs.  Board  of  Assessors,  and  for  the  above  reasons,  and  those 
in  that  case  expressed,  we  think  the  judgment  of  the  lower  court  cor- 
rect ;  it  is  therefore  affirmed  with  costs. 

No.  7622. 

I  511998  Mabgaret  Sabalot  VS.  Ghas.  Populus,  Testamentabt  Exbcctob. 

1M  Sk       ^^^  '^^  ^^^^  ^  survivinff  widow  had  been  the  concubine  of  her  deceased  hasband 
•106  64ft  does  not  impair  her  claim  to  the  sum  allowed  by  law  to  widows  in  nocessitous 


31     ge.  circumstances. 

130     965       A  marriage  otherwise  valid  is  not  affected  by  the  fact  that  no  license  was  obtained. 

Where  a  couple  have  lived  tosrether  as  man  and  wife  until  the  husband's  death,  the 
validity  of  the  marria^re  can  not  be  Impufirned  on  the  crround  that  he  was  out  of 
his  mind  when  the  marriage  ceremony  was  performed. 

The  claim  of  a  creditor  in  virtue  of  a  conventional  mortsacre  executed  after  the 
passaffe  of  the  homestead  law.  is 'inferior  to  widow's  claim  under  that  law.  The 
fact  that  the  money  lent  by  the  creditor,  and  secured  by  the  mortffaire.  was  used 
to  pay  the  taxes  on  the  property,  can  not  affect  the  priority  of  the  widow's 
claim. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    BiMs- 
ton,  J. 

Chas.  Louque  for  plaintiff  and  appellant. 
Ouy  Duplantier  for  third  opponent,  appellee. 
The  opinion  of  the  court  was  delivered  by 

DsBiiANO,  J.  In  1876,  Zepherin  Baptiste  was  married  to  Josephine 
M.  Carderonne.  He  died  in  1878,  and — according  to  the  evidence — ^his 
wife  did  not  then  possess — in  her  own  right — any  property,  and — up  to 
trial  of  this  case — was  absolutely  penniless. 
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He  had— before  his  marriage— in  1878  and  1875 — ^borrowed,  from 
Margaret  Sabalot,  six  hundred  and  fifty  dollars,  and  secured — by  a  con- 
ventional mortgage — the  re-imbursement  of  said  sum.  The  property 
thus  mortgaged  was,  after  his  death,  sold  to  satisfy  Mrs.  Sabalot'is 
claim  against  him,  and  Mrs.  Zepherin  Baptiste  contends  that — out  of 
the  proceeds  of  that  sale — she  should  be  allowed,  by  preference,  the 
amount  allowed  by  law  to  widows  in  necessitous  circumstances. 

Her  demand,  which  was  granted  by  the  lower  court,  is  contested  by 
the  mortgage  creditor,  on  the  grounds : 

1 :  "  That  she  is  not  in  destitute  circumstances."  That  fact  wa» 
fully  established  and  stands  uncontradicted. 

2:  ''That  she  was  the  concubine  of  Baptiste."  She  had  been  hi» 
concubine,  but  became  his  wife  eighteen  months  before  he  died ;  and,  as 
held  by  ourselves,  could  not — on  account  of  the  irregularity  of  her 

ante-nuptial  life — ^be  deprived  of  the  bounty  which  she  seeks  to  obtain. 

29  A.  412. 

3 :  ''  That  the  celebration  of  her  marriage  with  Baptiste  was  not 
preceded  by  the  license  which  the  law  requires."  Were  it  so,  the  law 
relied  upon  is  merely  directory  to  those  who  are  empowered  to  cele- 
brate marriages,  and  its  non-observance  can  not — of  itself— affect  their 
validity,  when — as  in  this  case— they  are  otherwise  duly  solemnized  and 
contracted. 

0.0.104,111(113);  6L.470;  20  A.  97  ;  3  L.  33;  2A.944;  7  A.  253. 

4 :  "  That  when  the  pretended  marriage  took  place,  Baptiste  was 
sick,  out  of  his  mind,  and  the  ceremony  was  performed  without  his 
knowledge  or  consent."  He  was  sick,  but  got  well,  and  until  his 
death  continued  to  cohabit  with  Josephine  M.  Carderonne,  freely  and 
without  constraint;  and — under  these  circumstances — neither  he,  if 
alive,  his  wife,  or  any  third  party,  could  successfully  urge — on  this 
ground — the  nullity  of  their  marriage. 

0.0.110(112);  111(113). 

5:  '*That  plaintiffs  mortgage  was  given  by  the  deceased  before 
his  maniage,  and  to  procure  money  which  he  used  to  pay  the  taxes  due 
on  the  hypothecated  property."  The  homestead  law  was  in  force  when 
that  mortgage  was  granted,  and  it  is  not  alone  the  debtor's  obligation, 
but  it  is  also  the  creditor^a  right  which  must  be  measured  by  that  law, 
and  we  are  bound  to  presume  that — when  she  made  the  loan — ^Mrs. 
Sabalot  knew  what  risks  she  was  incurring.  Whether  she  did  or  did 
not  know,  her  right  is  inferior  in  rank  to  that  of  the  widow. 

27  A,  276 ;  29  A.  412  ;  1  R.  86. 

It  matters  not  that  the  borrowed  money  was  used  to  satisfy  taxes 
levied  on  the  mortgaged  property.  Mre.  Sabalot  was  not  subrogated 
to  the  privilege  securing  the  payment  of  those  taxes ;  and,  though  they 
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may  have  been  paid  out  of  the  funds  borrowed  from  her,  that  privilege 
is  now  extinguished,  and  can  not  be  revived,  added  to  the  mortgage,  or 
give  it  a  retroactive  effect 

In  *'  Lear  vs.  Heffner,  etc,"  the  right  to  the  homestead  was  dis- 
puted on  the  ground  that  the  creditor's  judgment  was  for  money  fur- 
nished to  pay  the  price  of  the  property,  and  this  court  said :  *'  The  fact 
that  the  money  loaned  was  used  in  paying  the  instalments  of  the  price, 
did  not  make  the  loan  the  price.  The  lender  was  not  the  vendee,  nor 
were  her  rights  derived  from  the  vendor,  in  whose  favor  the  law  makes 
the  Invoked  exception  ;  and  her  construction  of  the  law  would  give  to 
a  debt,  which — from  its  nature — is  not  secured  by  any  privilege,  a  supe- 
riority over  all  privileges  and  mortgages.    This  is  not  admissible," 

28  A.  829. 

As  to  the  predicted  effects  of  a  decree  confirming  that  of  the  lower 
court,  we  can  but  say  that  our  mission  is  not  to  create,  but  to  enforce 
rights,  regardless  of  what  may  or  may  not  be  the  result  of  the  enforce- 
ment. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 


No.  7527. 
Henbiette  Henri  vs.  Francis  Francincues  et  al. 

This  Ck>urt  Is  without  jurisdictioa  where  the  amount  involTed  is  less  than  $5(H). 

Where  the  testimony  in  the  lower  oourt  was  not  reduced  to  writin^r.  and  no  state* 
ment  of  facts  was  a^rreed  on  by  the  counsel  of  the  parties,  and  the  judge  who 
tried  the  case  could,  on  being  applied  torsive  a  vague  and  general  impression 
only  of  the  testimony,  the  appeal  must  be  dismissed, 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightor, 

A.  &  W,  Voorhies  for  plaintiff  and  appellant 

Frank  D.  Chretien  and  Octave  Morel  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  oourt  was  delivered  by 

Manning,  G.  J.  The  dismissal  of  this  appeal  is  moved  on  two 
grounds ; 

1.  want  of  jurisdiction  rationematerice. 

2.  absence  of  the  oral  testimony  adduced  on  the  trial. 

Either  is  good.  The  amount  involved  is  less  than  five  hundred 
dollars.  No  portion  of  the  oral  testimony  was  taken  in  writing.  The 
counsel  for  both  parties  were  unable  to  ag^ee  on  a  statement  of  facts, 
and  the  jndge,  upon  being  required  to  do  so,  was  unable  after  the  lapse  of 
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many  weeks  after  the  trial  to  retain  more  than  a  vague  and  general  im- 
pression of  the  testimony.  The  consequence  is  that  the  record  does 
not  contain  the  evidence  upon  which  the  judgment  is  founded,  and  we 
are  thus  unable  to  review  it. 

This  has  often  been  held  to  be  good  ground  of  dismissal.  BoUer 
V.  Day,  16  La.  251.  Roberts  v.  Benton,  1  Rob.  100.  Clark  v.  Laidlaw,  4 
Bob.  880.    Thayer  v.  Littlefleld,  5  Rob.  152. 

Appeal  dismissed. 


On  Application  fob  Reheabing. 
The  counsel  for  the  appellant  complains, 

1.  that  we  have  overlooked  arts.  601 — 3  of  the  Code  of  Practice. 
Those  were  the  articles  we  were  construing. 

2.  that  we  have  overruled  the  cases,  to  which  we  were  referred  by 
him,  and  cited  as  "  6  La.  129,  7  Ia.  245,  and  7  M.  121." 

The  first  is  Bowman  v.  James,  where  the  testimony  was  taken  down, 
not  by  the  clerk  but  by  some  other  person,  and  without  the  request  of 
either  party  to  the  suit,  which  seems  to  have  been  considered  necessary, 
but  notwithstanding  the  testimony  was  in  the  record,  the  court  dis- 
missed the  appeal. 

In  the  second  case,  McDaniell  v.  Insall,  the  evidence  was  not  taken 
down,  and  the  judge  could  not  remember  it,  tod  the  case  was  remanded. 

The  third  case,  Lynch  v.  Postlethwaite,  has  nothing  whatever  upon 
the  subject. 

3.  that  the  cases  referred  to  by  us  are  not  in  point. 

In  the  first  case  we  referred  to,  some  of  the  testimony  was  lost  after 
it  had  been  taken  in  writing,  and  the  court  said,  there  was  nothing  to 
shew  that  the  clerk  was  required  to  take  down  the  testimony,  and  that 
a  certiorari  would  be  useless,  and  refused  the  motion  of  the  appellant 
to  remand  the  case.    Boiler  v.  Day,  16  La.  251. 

The  second  of  our  cited  cases  decides  that  when  the  certificate  of 
the  clerk  shews  that  parol  testimony,  taken  on  the  trial  but  not  reduced 
to  writing,  is  not  to  be  found  in  the  record,  and  there  is  no  statement  of 
jacts,  the  appeal  must  be  dismissed.    Roberts  v.  Benton,  1  Rob.  100. 

In  the  third  case,  a  certiorari  had  been  issued  and  the  return  shewed 
the  missing  testimony  had  not  been  taken  down,  and  a  dismissal  was 
the  consequence.    Clark  v.  Laidlaw,  4  Rob.  380. 

The  last  case  referred  to  by  us  rules,  that  where  part  of  the  docu- 
mentary evidence  offered  was  not  in  the  record  and  could  not  be  found 
when  the  transcript  was  made,  and  there  is  no  evidence  that  it  has  been 
discovered  since,  the  appeal  must  be  dismissed.  Thayer  v.  Littlefield, 
5  Rob.  152. 
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Henri  ts.  Pnncinooes. 


So  there  is  one  case,  McDaniell  v.  Insall,  that  supports  the  ap- 
pellant, which  was  evidently  overruled  by  the  others,  and  the  same 
court  that  decided  it  had  ruled,  "  where  the  record  exhibits  no  state- 
ment of  facts,  and  the  certificate  of  the  cleric  shews  that  the  testimony 
taken  in  open  court,  was  not  reduced  to  writing,  under  these  circum- 
stances it  is  impossible  for  the  appellate  court  to  examine  and  decide 
the  case  on  ita  merits,"  and  the  appeal  was  dismissed*  Thomaason  v. 
Baum,  6  La.  123. 

The  rehearing  is  refused. 


No.  7610. 
Theodore  Laussadb  vs.  Jules  Mauby  et  al. 


31       8581 
fl22      434         A  party  who  takes  a  suspenaiTe  appeal,  and  fails  to  prosecute  it,  thereby  forfeits 

his  riffht  to  a  devolutive  appeal. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.    Pardee,  J. 

J.  8.  A  J.  T.  Whiiaker  for  plaintif!P  and  appellant. 
E,  H.  Mc  Caleb  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Judgment  having  been  rendered  against  the  plaintiff 
on  March  28, 1879,  he  moved  for  a  suspensive  appeal,  which  was  granted 
returnable  on  dd  Monday  of  the  following  month,  and  he  gave  bond 
therefor  on  April  7th.    This  appeal  was  not  prosecuted. 

On  July  23d  following  the  plaintiff  petitioned  for  a  devolutive  ap- 
peal, which  was  also  granted,  and  bond  being  given,  this  transcript  was 
filed  Nov.  3d. 

The  defendants  move  to  dismiss  for  failure  to  prosecute  the  previous 
appeal. 

The  case  is  identical  with  Ducourneau  v.  Levistones,  4  Annual  30, 
and  Collins  v,  Monticou,  9  Annual,  39.  The  imperative  requirement  of 
the  Code  of  Practice  is,  that  an  appeal  shall  be  considered  as  abandoned 
if  the  appellant  does  not  file  the  transcript  seasonably,  and  he  shall  not 
be  permitted  to  renew  It  afterwards.    Code  Prac.  art.  69i. 

Appeal  dismissed. 
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No.  7452.  81^8»' 

44    154 

Geoqge  W.  Reine  vs.  Thebence  Jack.    A.  Gabnier,  Thisd  Opfokekt. 

The  holder  of  a  first  morti^afire  note  has  a  ricrht  to  proceed  by  motion,  as  third  op- 
ponent in  an  exeoatory  proceedini;  instituted  by  the  holder  of  another  first 
mortf^aee  note,  secured  by  the  same  mortgage,  to  have  the  proceeds  of  the  sale- 

*      applied  to  the  payment  of  his  note. 

The  dismissal  of  a  rule  taken  by  a  mortfirase  creditor  in  one  court,  to  distribute 

the  proceeds  of  the  mortffaffc  property  which  had  been  seized  and  sold  under  the 

process  of  another  court,  will  not  estop  him  Irom  proceedini;  in  the  latter  court 

to  effect  the  distribution,  the  dismissal  of  the  rule  not  havinfir  the  force  of  res 

adjudiccUa, 

A  seond  mort^rase  creditor  who  buys  first  mortflrafire  notes  is  thereby  losrally  sub- 
roflrated. 

The  bona  fide  transferrees  of  concurrent  mortcrafire  notes  are  entitled  to  a  ratable 
distribution  of  the  proceeds  of  the  morteaffe  property,  and  the  fact  that  one  of 
the  transferrees  obtained  his  mortfira«:e  note  after  its  maturity,  does  not  impair 
his  riffht  to  a  ratable  distribution. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Bogera, 
J. 

Alc^e  J.  Kerr  for  plaintiflf  and  appellant. 

Chas.  Louque  for  third  opponent  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

White,  J.  On  the  twenty-fourth  of  March,  1874,  W.  R  F.  St.  Ferol 
sold  to  Therence  Jack  certain  real  estate  in  this  city ;  the  credit  price 
being  evidenced  by  four  notes  of  the  purcliaser. 

On  the  sixteenth  November,  1878,  proceedings  were  instituted  on  two 
of  the  purchaser's  notes  by  G.  W.  Beine,  and  in  accordance  with  the 
prayer  of  the  petition,  which  was  filed  in  the  Fifth  District  Court,  execu- 
tory process  issued.  On  the  same  day  like  proceedings  on  the  other 
two  notes  were  commenced  in  the  Fourth  District  Court  at  the  instance 
of  A.  Gamier. 

The  defendant  enjoined  the  proceedings  in  the  Fourth  District 
Court.  Pending  the  decision  of  the  injunction  suit,  the  property  was 
seized  and  sold  by  the  sheriff,  under  the  writ  issued  from  the  Fifth  Dis- 
trict Court,  under  which  the  first  seizure  had  been  made. 

Gamier  took  a  rule  in  the  Fourth  District  Court  to  distribute  tho 
proceeds  of  the  sale.  The  rule  was  excepted  to  on  the  ground,  among 
others,  of  want  of  jurisdiction  ratione  materice.  The  exceptions  were 
maintained  and  the  rule  was  dismissed.  Thereafter,  the  injunction  was 
dissolved  and  the  suit  in  which  it  issued  was  decided  in  favor  of  the 
defendant  therein.  Gftrnier  then,  by  motion,  in  the  Fifth  District  Court» 
sought  as  a  third  opponent  to  have  the  proceeds  of  the  sale  applied  to 
the  two  notes  held  by  him.  Beine,  the  seizing  creditor,  excepted  to  the 
proceeding  by  motion.    The  issue  was  tried,  and  the  lower  court,  con- 
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eluding  that  the  claim  of  the  seizing  creditor  was  concarrent  with  that 
of  the  third  opponent,  directsd  the  ratable  distribution  of  the  fund. 
The  seizing  creditor  appealed,  and  the  third  oppcnent  answers  asking 
that  his  priority  be  recognized.  We  shall  notice  first  the  grounds  re- 
lied on  by  the  appellant  for  reversing  the  judgment^  and  then  those 
urged  by  the  appeUees  for  its  amendment 

1.  The  third  opposition  was  correctly  taken  by  motion.    C.  P.  398 

2.  The  judgment  on  the  rule  in  the  Fifth  District  Ck>urt  was  not 
res  adjudicata;  it  simply  dismissed  the  rule  by  maintaining  the  excep- 
tion ;  it  was  at  best  a  nonsuit. 

3.  The  claimed  payment  of  the  notes  of  the  third  opponent  has 
not  been  shown ;  on  the  contrary,  we  think  the  proof  adequately  estab- 
lishe  s  that  when  they  were  obtained  by  the  third  opponent  they  were 
bought  by  him  for  his  account,  and  that  at  the  time  he  used  his  money 
to  acquire  the  notes  he  was  a  second  mortgage  creditor,  and,  therefore* 
l^ally  subrogated.    C.  C.  2161. 

The  fact  that  the  person  holding  a  series  of  mortgage  notes  after 
transferring  some  of  them  can  not  be  allowed,  in  the  event  of  the  inad- 
equacy of  the  proceeds,  to  compete  in  the  dintribution  with  the  person 
holding  the  transferred  notes,  is  not  the  measure  of  the  rights  of  trans- 
ferrees,  inter  aese.  Adams  vs.  Leat,  3  A.  144 ;  Perot  vs.  Lavasseur,  21 
A.  529.  Nor  do  we  think  the  fact  that  one  of  the  holders  acquired  after 
maturity  makes  his  position  an  exceptional  one,  as  we  consider  to  have 
been  correctly  decided  in  Perot  vs.  Lavasseur.  The  equitable  or  quasi 
equitable  estoppel  applied  to  one  who  had  transferred  in  Salzman  \b. 
Creditors,  2.  B.  243,  is  in  no  sense  an  equity  against  the  note  in  the  hands 
of  a  transferree ;  nor  ia  such  transferree  subject  as  the  holder  of  the 
note  to  the  estoppel,  which,  as  applied  in  the  Salzman  and  other  cases, 
is  not  a  defense  to  the  note,  but  simply  an  estoppel,  good  against  a 
transferrer  when  he  seeks  to  compete  with  his  transferree,  but  not  appli- 
cable to  transferrees  between  themselves. 

Judgment  affirmed  with  costs. 


No.  7091. 
The  State  vs.  Geoboe  Cabboll. 

The  conversations  of  an  aociised,  on  trial  for  murder,  after  theaUeffed  killinir.with 
a  person  jointly  indicted  for  the  murder,  are  not  admissible  in  evidence  when 
the  indictment  did  not  oharse  conspiracy. 

This  court  can  not  express  an  opinion  as  to  the  weight  and  nature  of  testimony  in 
a  criminal  case;  more  especially  when  the  testimony  is  not  before  it. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Duncan,  J. 
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state  TB.  CarrolL 

James  M.  Wright,  District  Attorney,  and  James  K  Muse  for  the 
State. 

E.  P.  &  S.  D.  SUis  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

WnrrE,  J.  George  Carroll  was  indicted,  along  with  Melford  Short 
and  Peter  Daggs,  for  the  murder  of  his  wife,  Sarah  Carroll.  Melford 
Short  applied  for  and  obtained  a  severance,  and  a  nolle  prosequi  was 
entered  as  to  Daggs.  Carroll  was  tried  and  found  guilty,  and  sentenced 
to  suffer  the  death  penalty ;  he  appeals. 

The  record  contains  an  assignment  of  several  grounds  of  error,  as, 
also,  several  bills  of  exception.  We  will  notice  only  one  of  the  latter,  as 
the  opinion  we  have  formed  on  it  is  conclusive. 

The  State  offered  the  witness,  Peter  Daggs,  in  the  language  of  the 
bill  of  exceptions,  "to  prove  conversations  with  Melford  Short,  and, 
also,  the  whereabouts  of  Melford  Short,  both  after  the  alleged  killing 
of  deceased ;  which  offering  was  objected  to  by  counsel  for  the  accused, 
upon  the  grounds  that  Melford  Short  being  an  accomplice  and  jointly 
indicted,  and  no  conspiracy  having  been  alleged  in  the  indictment,  the 
declaration  of  said  Short  made  to  witness,  Daggs,  can  not  be  used  as 
evidence  against  the  accused,  which  objection  the  court  overruled,  and 
permitted  the  witness  to  testify."  It  is  too  elementary  to  require  rea- 
soning, that  if  the  indictment  did  not  charge  a  conspiracy  the  conversa- 
tions were  not  admissible. 

It  is  equally  clear  that  if  the  conspiracy  was  charged  the  declara- 
tions of  one  of  the  co-conspirators  after  the  accomplishment  of  the 
crime  for  which  the  conspiracy  was  formed  ought  not  to  have  been 
received  as  evidence.    State  vs.  Butler  Jackson,  29  A.  354. 

It  is  urged  on  behalf  of  the  State  that  the  materiality  of  the 
admitted  conversations  is  not  shown  by  the  bill  of  exceptions.  Our  juris- 
diction extending  only  to  the  law ;  and  the  bill,  as  signed  by  the  court, 
giving  no  indication  of  what  the  conversations  were,  wo  can  not  pre- 
sume that  irrelevant  testimony  was  illegally  allowed  to  go  to  the  jury 
despite  the  prisoner's  objections.  We  can  not  express  an  opinion  as  to 
the  weight  or  nature  of  testimony  not  before  us,  and  not,  if  it  were, 
within  the  range  of  our  judicial  vision,  which  is  limited  by  the  Con- 
stitution. 

The  verdict  and  sentence  are  avoided  and  reversed,  and  the  case 
remanded  for  a  new  trial. 
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No.  7607. 
M.  J.  MgAdam  vs.  H.  N.  Soria.    John  S.  Raikey,  lNTEBVEa?oR. 

Where  an  alleged  sale  is  a  mere  fllmalation,  it  may  be  treated  as  a  nnllitT.  and  the 
thins:  transferred  by  the  pretended  sale  may  be  directly  seized  or  attached  by 
a  oreditor  of  the  vendor.  But  where  there  is  a  real  sale,  however  fraudulent, 
the  oreditor  can  not  seize  the  property  in  the  possession  of  the  purchaser,  but 
must  resort  to  the  revocatory  action. 

The  failure  to  object  to  the  admission  of  evidence  bearini;  on  an  issue  not  m&de  by 
the  pleadinzs  will  not  authorize  the  adjudication  of  that  issue,  when  the  evi- 
dence admitted  is  applicable  to  the  issue  made  by  the  pleadings. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orieana.    Housian, 

G.  L.  Hall  for  plaiDtiiT  and  appellee. 

Fercy  Roberts  for  intervenor  and  appellant 

The  opinion  of  the  court  was  deliyered  by 

Mark,  J.  McAdam  having  obtained  judgment  against  Soria, 
caused  execution  to  issue,  and  the  sherifif  seized  certain  carts  and 
wagons  as  the  property  of  Soria. 

Bainey,  by  way  of  intervention  and  third  opposition,  claimed  to  be 
-the  owner  of  these  movables,  alleging  that  they  had  been  sold  and 
delivered  to  him  by  Soria,  for  a  valuable  consideration,  before  the  seiz- 
ure. On  affidavit  and  bond  he  obtained  an  injunction  against  further 
proceedings  under  the  seizure. 

McAdam  answered  by  general  denial :  and  he  alleged  that  inter- 
venor  was  not  the  true  and  lawful  owner :  that  the  alleged  sale  to  him 
was  fraudulent  and  simulated,  and  not  real  and  made  in  good  faith ; 
and  that  it  was  contrived  between  Soria  and  intervenor  to  shield  and 
protect  the  property  of  Soria  from  the  pursuit  of  his  creditors. 

"  Respondent  distinctly  denies  any  real  sale,  or  delivery,  or  consider- 
ation as  alleged  in  intervener's  petition." 

Ther  judgment  of  the  District  Court  was  in  favor  of  McAdam,  dis- 
solving the  injunction,  and  setting  aside  the  sale  made  by  Soria  to 
Bainey,  as  null  and  void.  The  following  extract  from  the  opinion  of  the 
<30urt  presents  the  questions  to  be  considered  on  the  appeal  of  Bainey 
from  this  judgment: 

"  The  answer  raises  the  issue  of  simulation  very  clearly.  It  con- 
tains some  of  the  allegations  necessary  to  a  revocatory  action,  but  does 
not  contain  all  the  averments  necessary  to  such  an  action.  It  does  not 
aver  that  Soria  was  insolvent  at  the  date  of  the  sale,  that  Bainey  knew 
that  Soria  was  insolvent,  that  the  sale,  if  carried  into  execution,  would 
have  the  effect  of  defrauding  the  plaintiff,  McAdam.  Evidence  was 
introduced,  however,  to  show  all  of  these  facts,  and  there  was  no  objec- 
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tloD  made  to  the  admissibility  of  such  evidence.  Effect  must  be  given 
to  evidence  received  without  objection,  when  no  prohibitory  law  inter- 
venes, and  where  the  action  brought  resembles  the  one  in  which  the  evi- 
dence is  applicable  as  closely  as  the  action  en  declaration  de  simvlation 
resembles  the  revocatory  action. 

**  The  case  has  been  fully  tried  without  objection  as  a  revocatory 
action,  and  it  would  be  a  vain  thing  to  try  the  issue  over  again,  in  the 
form  of  a  direct  action.  Simulation  has  not  been  shown,  but  it  is 
clear  that  the  sale  to  Eaincy  was  in  fraud  of  creditors." 

The  settled  jurisprudence  is,  that,  where  the  alleged  sale  is  a  mere 
simulation,  it  may  be  disregarded,  treated  as  a  nullity  by  the  creditor  of 
the  seller ;  and  he  may  seize  the  property  under  execution,  or  attach  It 
for  the  debt  of  the  seller.  But  where  there  is  a  real  sale,  however 
fraudulent,  the  creditor  can  not  seize  the  property  in  the  possession  of 
the  purchaser,  but  must  resort  to  the  revocatory  action.  The  numerous 
cases  in  the  Reports  establishing  this  doctrine,  proceed  upon  the  plain 
propositions,  that  a  mere  simulation  is  a  nullity,  and  does  not  transfer 
the  property ;  while  a  real  sale,  perfected  by  delivery,  although  voidable 
for  fraud,  divests  the  title  of  the  seller,  and  vests  the  ownership  and 
possession  in  the  purchaser. 

A  simulation  which  is  not  fraudulent  because  it  is  not  prejudicial  to 
the  rights  of  creditors,  can  not  be  attacked  by  them.    There  is  a  mani- 
fest distinction  between  a  fraudulent  simulation,  that  is,  a  pretended 
contract  which  is  in  fraud  of  the  rights  of  creditors,  and  a  fraudulent 
sale,  which  is  a  real  contract.    The  fraudulent  simulation,  a  mere  pre- 
tense, without  reality,  need  not  be  attacked  by  suit ;  the  sale,  a  reality 
though  fraudulent,  must  be  set  aside  by  judgment,  in  an  action  brought 
for  that  purpose.    See  St.  Avid  vs.  Weimprender,  9  Mart.  649  ;  Richards 
vs.  Nolan,  3  N.  S.  336 ;  Barbarin  vs.  Saucier,  5  N,  S.  361 ;  Peet  vs.  Mor- 
gan, 6  N.  S.  139 ;  Morton  vs.  Crosby,  14  La.  426;  Cammack  vs.  Watson, 
1  A.  132  ;  Emswiler  vs.  Burham,  6  A.  716  ;  Bevens  vs.  Weill,  30  A.  186. 
It  is  obvious  that  the  Judge  of  the  District  Court  was  of  opinion 
that  the  case  made  by  the  pleadings  was  one  of  simulation  vel  non ; 
and  that  the  case  proven  was  not  a  simulation.    In  these  conclusions  we 
fully  concur  with  him.    The  sale  to  Rainey  was  perfected  by  delivery. 
The  carts  and  wagons  were  removed  from  the  store  of  Soria  to  a  dis- 
tant cotton  press,  the  place  of  delivery  designated  by  Rainey ;  and 
Rainey  executed  and  delivered  to  Soria  two  promissory  notes,  at  three 
and  four  months,  for  the  price,  in  accordance  with  the  terms  of  sale. 
One  of  these  notes  was  discounted  in  bank  on  the  indorsement  of  Soria 
alone ;  so  that  the  credit  of  the  maker  must  have  been  undoubted. 

The  judge  was  of  opinion,  however,  that  the  want  of  the  allegations 
in  the  pleadings  requisite  to  the  revocatory  action,  were  supplied  by  the 
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testimony  adduced  oa  the  trial,  and  received  without  objection.  We 
differ  with  him  in  the  conclusion  that  the  failure  of  intervenor  to  object 
to  the  evidence  was^a  consent  to  try  the  case  as  a  revocatory  eu^on ; 
or  that  it  authorized  the  judgment  appropriate  to  that  action. 

As  we  have  already  stated,  it  is  only  where  a  simulation  is  fraudu- 
lent, because  prejudicial  to  the  rights  of  creditors,  that  it  can  be 
attacked  by  them.  The  same  contract  can  not  be  treated  as  a  fraudu- 
lent simulation  and  as  a  fraudulent  sale ;  because  it  can  not  be  a  mere 
pretense,  and  at  the  same  time  a  reality.  The  testimony  to  prove  a 
fraudulent  sale  would  be  applicable  to  an  alleged  fraudulent  simulation : 
that  is,  it  would  be  necessary,  in  the  one  case  and  in  the  other,  to  prove 
fraud,  since,  in  either  case,  fraud  is  the  basis  of  the  creditor's  right  to 
pursue  the  property.  In  Weeks  vs.  Plower,  9  La.  385,  proof  of  fraud, 
although  objected  to,  was  held  to  be  admissible  to  show  that  the  con- 
tract was  simulated,  and  intended  to  cover  the  pioperty  from  the  pui- 
suit  of  the  seizing  creditor ;  and  in  Emswiler  vs.  Burham,  6  A.  717, 
where  the  same  objection  was  made,  the  court  said :  *'  Fraud  may 
always  be  proved,  in  support  of  the  allegation  of  the  simulated  transfer 
of  property,  by  those  interested  to  establish  the  simulation." 

The  testimony  which  would  have  tended  to  prove  a  fraudulent  sale, 
if  that  had  been  the  issue  in  this  case,  was  proper  and  admissible  to 
prove  a  fraudulent  simulation,  which  actually  was  the  issue.  No  con- 
sent of  the  intervenor,  therefore,  to  try  the  case  as  a  revocatory  action, 
can  be  implied  from  his  failure  to  object  to  testimony  which  was  admis- 
sible under  the  pleadings. 

The  rule,  which  has  been  applied  to  immovables,  without  exception, 
is  thus  stated  :  Where  a  person  is  in  possession  under  a  c  ^nveyance  not 
void  upon  its  face,  the  question  of  fraud  can  not  be  inquired  into  collat- 
erally, by  commencing  with  a  seizure ;  and  the  complaining  creditor 
must  resort  to  the  revocatory  action.  See  Weeks  vs.  Flower,  9  La.  385 ; 
Morton  vs.  Crosby,  14  La.  426 ;  Kirkland  vs.  G.  L  Bank,  1  A.  300.  In 
the  latter  case  the  opinion  was  expressed,  for  the  first  and  only  time,  so 
we  are  informed,  that  this  rule  is  not  applicable  to  movables.  It  was 
applied  to  movables  in  Peet  vs.  Morgan,  6  N.  S.  139  ;  Taylor  vs.  Whitte- 
more,  2  Bob.  101 ;  Presas  vs.  Lanata,  11  Rob.  288 ;  England  vs.  Com- 
mercial Ins.  Co.,  16  A.  5;  Austin  vs.  Da  Rocha,  23  A.  44;  Bass  vs.  Messick, 
30  A.  373  ;  and  it  was  fully  recognized  in  Gui<iry  vs.  Lyons,  29  A.,  in  which 
there  was  a  simulated  sale  of  sugar  and  molasses,  with  intent  to  defraud 
creditors. 

In  Danjean  vs.  Blacketer,  13  A.  595,  the  pretended  sale  included 
movables  and  immovables ;  and  the  property  was  attached  by  creditors 
of  the  seller.    We  infer  from  the  opinion  of  the  court  that  the  case 
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was  tried  as  if  the  issues  of  a  simulation  and  ot  a  fraudulent  sale  had 
been  joined  ;  and  the  attachment  was  maintained. 

If  this  case  and  that  in  1  A.  300,  are  to  be  understood,  the  one  as 
excepting  movables  from  the  general  rule,  the  other  as  authorizing  the 
creditor  to  attack  collaterally,  by  commencing  with  a  seizure,  a  real 
though  fraudulent  sale,  they  are  in  conflict  with  the  jurisprudence,  oth- 
erwise uniform,  of  more  than  half  a  century;  and  we  can  not  consent 
to  accept  them  as  authoritative.  It  may  seem  to  be  a  vain  thing  to  try 
the  issue  of  fraud  over  again,  in  the  form  of  a  revocatory  action ;  but 
we  think  the  only  issue  which  could  have  been  passed  upon  in  this  case 
was  that  of  simulation,  the  only  issue  which  the  creditor  has  a  right  to 
make  when  he  commences  with  the  seizure  of  the  property.  Proof  of 
the  sale,  and  of  the  delivery,  and  of  the  payment  of  the  price,  in  accord- 
ance with  the  terms  of  the  sale,  suffices  to  show  a  real  contract,  how- 
ever fraudulent;  and  to  compel  a  resort  to  the  revocatory  action. 
Whatever  may  be  our  views  of  the  ultimate  rights  of  the  parties,  we 
are  constrained  to  declare  that  the  law  of  Louisiana  does  not  permit 
the  creditor  to  disregard  possession,  under  a  real  title,  not  void  upon  its 
face,  and  to  seize  the  property  as  if  there  had  been  no  change  of  title, 
and  no  corresponding  change  of  possession. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed :  that  the  injunction, 
granted  in  limine,  on  the  intervention  and  third  opposition  of  John  8. 
Rainey,  be  reinstated,  and  be  made  perpetual  without  prejudice  to  the 
right  of  Michael  J.  McAdam  to  pursue  the  property  in  question  by  the 
revocatory  action  which  is  expressly  reserved  to  him ;  and  that  the  said 
Michael  J.  McAdam,  appellee,  pay  the  costs  in  this  court  and  in  the  Dis- 
trict Court. 

Rehearing  refused. 
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Jean  Auofi  vs.  Michel  Variol.    T.  LvFon,  Garnishee.  '— 

Whore  an  act  of  pledsre  which  states  the  amount  of  the  d-  bt.  and  the  nature  of  the 
thinff  driven  in  pled«re.  omits  to  state  that  thcthin«:  was  dt^llvered  to  the  pledgee, 
the  testimony  of  the  pledgee  that  ho  did  receive  the  thini;  at  the  time  the  act  of 
ple^firewas  executed,  siven  in  response  to  a  (inostion  put  by  a  creditor  of  the 
pIodfiTor  who  is  attakius:  the  validity  of  the  pled«re,  is  admiBnible  to  prove  de- 
livery. It  is  not  oonoeded  that  an  act  of  pledge  need  state  that  the  thinsr  pledged 
was  delivered. 

The  fact  that  athinff  Is  held  in  pledge  by  one  creditor,  who  is  empowered  to  sell  the 
thin«:  at  publio  or  private  sale,  does  not  prevent  other  creditors  of  the  pled«:or 
from  seizini;  the  thin^r  in  the  hands  of  the  pleffdee  and  having  it  sold,  subject  to 
the  pledsree's  claim. 
55  31 
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The  answer  of  a  frarnlshee  confessini;  that  he  had  property  of  the  defendant  in  his 
hands,  but  claiminer  ariirht  of  pledge  on  it.  standing  an  impeached  and  nncon- 
tradicted,  mu»t  be  received  as  a  whole.  It  may  be  disproved,  but  can  not  be 
arbitrarily  divided. 

A  judgment  which  decides  the  issue  formally  raised  by  the  pleadings  is  not  pre- 
mature because  the  case  is  remanded  to  ascertain  the  amount  due  under  the 
jadffment 

A  PPEAL  from  the  Sixth  District  Court,  pari:»h  of  Orleans.    Righior,  J. 

Albert  Voorhies  and  A.  PUie  for  plaintiff  and  appellee. 

Carleton  Hunt  for  garnishee  and  appellant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  February,  1878,  Auge  obtained  a  judgment  against 
Variol,  and  is  now  proceeding  against  Lafon — as  garnishee — to  compel 
him  to  deliver  to  the  sheriff,  as  belonging  to  Yariol  and  subject  to  his  judg- 
ment, certain  effects  which  Lafon  acknowledges  to  be  in  his  possession, 
but  which  he  claims  lo  hold  under  an  act  of  pledge.  That  act — which  is 
written  in  the  French  language — stipulates  that  "  whereas  Yariol — up  to 
this  date — ^has  been  unable  to  pay  the  one  thousand  dollars  referred  to  in 
an  instrument  under  private  signature,  of  the  21st  of  December,  1874, 
Lafon  consents  to  receive,  as  a  guarantee  for  the  payment  of  that  sum, 
in  ninety  days  from  this  date,  a  lot  of  hair,  at  cost  price,  equal  in  value 
to  said  sum." 

"  With  the  privilege  to  Lafon  -if  said  sum  of  one  thousand  dollars 
be  not  paid  in  the  ninety  days —  to  sell  said  lot  of  hair,  if  he  thinks  proper 
to  do  so,  without  legal  process,  at  public  or  private  sale,  and  for  the  price 
jt  may  bring." 

Aug^*s  counsel  contend  that  possession  is  of  the  essence  of  a  con- 
tract of  pledge,  and  that  in  such  a  contract,  and  as  regards  a  corporeal 
movable,  the  fact  of  that  possession  must  be  made  to  appear  by  the 
written  instrument,  and  that  if  it  does  not  so  appear,  the  contract  is  null 
and  void  as  to  third  persons. 

"  The  pawn  invests  the  creditor  with  the  right  of  causing  his  debt 
to  be  satisfied  by  privilege  and  in  preference  to  the  other  creditors  of 
the  debtor,  out  of  the  proceeds  of  the  movable,  corporeal  or  incorporeal, 
which  has  been  thus  burdened." 

C.  0.3157(3124). 

"  But  this  privilege  shall  take  place  against  third  parties,  only  in  case 
the  pawn  is  proved  by  act  made  either  in  a  public  form  or  under  private 
signature ;  provided  such  an  act  has  been  recorded  in  the  manner  re- 
quired by  law  ;  provided  also  that,  whatever  may  be  the  form  of  the 
act,  it  mentions  the  amount  of  the  debt,  as  well  as  the  species  or  nature 
of  the  thing  given  in  pledge.^' 

C.  C.  3158  (3125). 
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As  to  the  pledge  of  movable  property,  it  may  be  made  by  private 
writing,  accompanied  by  actual  delivery. 

C.  C.  3158  (3125). 

The  act  of  pledge  relied  upon  by  the  garnishee,  is — ^In  form — that 
required  by  the  Code.  It  expressly  mentions  the  amount  of  the  debt,  and 
€he  nature  of  the  thing  given  in  pledge ;  but  it  does  not,  in  so  many 
words,  recite  that  the  thing  pledged  was  delivered  to  the  creditor,  and 
that  recital — it  is  contended — was  indispensable  to  the  validity  of  the 
contract.  The  Code  merely  provides,  as  to  the  delivery,  that  it  must 
accompany  the  private  writing. 

There  is  no  doubt  that  the  privilege  resulting  from  the  pawn  can 
subsist  but  when  the  creditor  htis  been  actually  put  and  has  remained  in 
pDssession  of  the  thing  plo  i;j:i}d— but,  here,  what  is  the  evidence  elicited 
toy  one  of  the  interro^at()ri''s  propounded  by  Augt'  to  the  garnishee? 
It  is  that — since  the  9th  of  January,  1875,  the  lot  of  hair  has  been  placed 
in  his  hands  by  Vari.l,  and  as  a  pledge,  to  secure  the  payment  of  a  claim 
on  which  there  now  remains  due,  according  to  said  evidence,  a  balance 
of  at  least  five  hundred  anil  sixty-QvL^  dollars. 

The  rule  taken  against  Lafon  is  based  on  that  confession,  on  his 
acknowledgment  that  he  has  in  his  p;)ssession,  and  holds  in  pledge,  the 
merchandise  which  Aiigi'  seeks  to  subjcH'l  to  iiis  judgment ;  and  were  it 
essential — which  we  d«)  not  cjonccdc — tii.it  the  written  instrument  attest. 
ing  the  pledge  of  a  moval)lo,  sli-uld  (contain  an  cxpr(\ss  mention  of  its 
delivery — that  cmri^ssi  m,  elicited  by  Augi'  himsf^lt',  from  wiiich  springs 
and  on  whifh  alone  ho  luis  based  his  acticm  against  the  garnishee,  and 
which  he  cannot  either  divide  ur  curtail,  would  liavesupi»licd  the  (  mitted 
mention. 

The  words  '- 1  ct)n-^>'id  to  ri'cr'ivc.""  <n)\\\(\  have  been  used  but  in  an- 
swer toa  previous  [)ro[.  )siti  »n,and  th(^y  do  exprtvss  an  acceptance  of  that 
proposition,  wliieh  -whatever  may  Jiave  b(H»n  the  terms  eiiijiloyed  tocon- 
vey  and  accept  ir  -was  reduced  to  writing, and  accompanied  by  an  actual 
delivery.  That  writing  e  mtains  every  one  of  thi?  menti(»ns  required  by 
the  Code,  and  cvi-l'ii'*  ^s  a  vali  1  phnlge,  made  in  good  faith  and  to  secure 
an  honest  claim. 

Teulet  and  dWiivill^rs  hold  that,  as  against  third  parties,  n  pledge 
cannot  be  establislied  l>y  testimonial  proof,  alon^  invinc  que  Ic  ti'f'anciei* 
rapporicralt  tin  <'')in}n('n('''inciil  de  prcurr,  par  v.crlt ;  but —  evidently — 
they  did  not  refer  to  su'h  an  act  as  that  now  before  us,  and  which — though 
inartificially  drawn  -mcmtions  the  amount  of  the  debt,  describes  the  thing 
given  in  pledge,  and --:n  >reovcr — empowers  the  creditor  to  sell  it  for 
aay  pric \  at  public  or  private  silc  —nor  did  they  refer,  as  relates  to  the 
•delivery  and  pjssessi  n\  of  the  thing  pledged,  to  testimonial  proof  elic- 
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ited<  and  judicial  admiBsions  made  by  the  very  party  assaUing  the  valid- 
ity of  the  contract. 

It  i8  clear — ^however — ^that  the  pledgee's  privilege  is  not  such  as  U> 
prevent  the  other  creditors  of  the  pledger  from  seizing  the  effect  secur- 
ing the  former's  claim,  fie  could  have  sold  at  public  or  private  sale,, 
but  he  did  not  sell ;  and — as  said  by  this  court— cannot  be  allowed  to 
hold,  to  the  exclusion  and  detriment  of  the  others,  that  which,  it  may  be,, 
is  worth  more  than  the  money  he  has  lent  on  it.  "  Were  it  otherwise,  the 
creditor  in  possession  would  become,  by  his  own  wrong,  the  proprietor 
of  the  pledge — and  that  in  violation  of  the  law  which  prohibits  him 
from  acquiring  by  such  means,  and  expressly  declares  that  the  pledge 
is  given  to  secure  the  satisfaction  of  a  debt." 

C.  C.  3133  (3100) ;  3157  (3124) ;  2  N.  S.  22  ;  1  N.  S.  417 ;  13  K  341. 

In  answer  to  one  of  the  interrogatories  propounded  to  him,  Lafoo 
said  that  the  balance  due  him  by  Yariol  was,  then,  five  hundred  and 
sixty  five  dollars ;  and — on  the  trial — that  it  was  that  amount,  and  more 
for  interest,  and  also  that  Variol's  indebtedness  to  him  was  represented 
by  two  notes,  which  were  offered  in  evidence,  but  have  not  been  copied 
in  the  transcript. 

Besides,  Lafon  himself  has  shown  that — by  an  agreement  of  the 
4th  of  November,  1876,  he  was  to  receive,  on  account  of  Yariors  indebt- 
edness, the  proceeds  of  an  intended  sale  of  certain  fixtures  which,  at 
that  time,  were  in  the  store  he  had  leased  to  the  latter— some  of  which 
were  sold,  and  some  left  to  answer  for  said  indebtedness.  We  are  not 
informed  whether  he  received  the  price,  or  any  part  of  the  price  of  those 
which  were  disposed  of,  and  what  became  of  those  which  were  left ;  and — 
in  a3  much  as  the  evidence  does  not  establish  the  precise  balance  due  to 
Lafon  by  Variol,  this  cause  must  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  is  amended — and,  accordingly,  that  the  merchandise  and 
wares  therein  mentioned  be  delivered  to  and  sold — as  the  law  directs — 
by  the  Civil  SheriflT  of  the  parish  of  Orleans,  under  the  writ  issued  on 
Aug^'s  judgment  against  Yariol ;  and  that,  ou^  of  the  proceeds  of  the 
sale  which  he  is  thus  directed  to  make,  said  sheriff  pay  to  T.  Lafon,  by 
preference — whatever  may  be  found  to  be  due  to  him — the  said  Lafon — 
as  pledgee,  on  the  claim  secured  by  the  contractentered  into  between  him 
and  Yariol,  on  the  9th  January,  1875;  and  that— after  payment  of  the 
pledgee's  claim — the  balance,  if  any,  be  applied  to  the  satisfaction  of  the 
aforesaid  writ ;  the  costs  of  the  appeal  to  be  paid  by  Auge,  those  of  the 
garnishment  by  Lafon. 

It  is  lastly  ordered  that  this  case  be  remanded  to  the  lower  court, 
for  the  purpose  of  ascertaining  the  amount  due  to  Lafon,  under  the  con- 
tract of  pledge. 
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Aage  TB.  YarioL 


On  Application  fob  llEHEARiNa. 

I. 

We  did  not  Bay,  as  plaintiffs  counsel  seem  to  believe,  that  Lafon's 
answer  to  the  interrogatory  propounded  to  him,  could  not  have  been 
either  entirely  or  partly  disproved ;  but  we  did  say  that  standing,  as 
it  does,  unim  peached  and  uncontradicted,  it  could  not  be  arbitrarily 
divided. 

In  substance,  Lafon  was  asked  :  do  you  have,  in  your  possession,  any 
effects  belonging  to  Yariol,  and  he  answered :  I  have,  but  as  a  pledge ; 
and  that  answer — as  regards  the  title  to  and  the  possession  of  those 
elTects — is  the  only  evidence  which  was  adduced  on  the  trial.  It  dis- 
closes two  closely  connected  facts :  that  he — ^Lafon — holds  and  how  he 
holds,  and  that  answer,  which  is  the  very  foundation  of  plalntiiTs  rule 
against  the  garnishee,  could  not  have  been  divided,  for  the  sole  purpose 
of  unjustly  changing  the  rank  of  their  respective  claims. 

On  this  point,  we  are  sustained  by  an  almost  endless  list  of  authori- 
ties, and  particularly  by  the  356th  article  of  the  Code  of  Practice,  which 
provides  that "  the  party  wishing  to  avail  himself  of  the  confession  made 
in  answer  to  an  interrogatory  on  facts  and  and  articles,  must  not  divide 
them,  and  that  they  must  be  taken  entire." 

2  M.  76 ;  3  N.  S.  109  ;  4  L.  159  ;  18  L.  6  :  4  R  144 ;  1  M.  204 ;  9  M.  36  ; 
11  M.  217  ;  9  R  19, 173  ;  6  N.  S.  569,  706  ;  1  L.  196  ;  3  A.  648 ;  4  A.  342  ; 
15  A.  184,  618,  644,  656 ;  26  A.  251 ;  29  A.  540. 


n. 

It  is  persistently  contended  that — in  form — the  act  of  pledge  relied 
upon  by  Lafon,  is  irregular.  We  thought  and  think  otherwise.  That  act 
contains  every  one  of  the  mentions  which,  according  to  the  provisions 
of  our  Ck>de,  it  should  have  contained  ;  and— to  adopt  the  construction 
insisted  upon — we  would  have  to  judicially  legislate  and  add  another, 
an  important  mention  to  the  only  ones  expressly  indicated  in  theCode. 

C.  C.  3158  (3125). 

III. 

There  are  before  us  but  two  creditors ;  they  are  each  contesting  the 
rank  of  the  other's  claim ;  and — in  fixing  that  rank — we  have  deter- 
mined an  issue  raised  and  presented  by  the  parties  themselves,  and 
remanded  the  cause  to  ascertain  what  amount  is,  or  may  be  due  to 
Lafon,  under  the  contract  of  pledge.  In  determining  the  real,  and — 
in  fact— the  only  issue  raised  in  and  by  the  pleadings,  we  did  not,  as 
charged,  act  prematurely. 

The  rehearing  is  refused. 
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No.  7345. 
?i  «?I2!       R-  V.  Pickens  vs.  Z.  T.  Webster,  Sheriff,  and  Schmidt  &  S^gler. 

Movables  Df  a  If^ssoe  which  are  subject  to  the  lessor's  lien  may  be  seized  and  sold 
under  the  execution  of  a  judgrment  creditor  of  the  lessee,  subject  to  the  lessor's 
lion  on  the  pro'joeds  of  the  sale.  A  riff  ht  of  pledge  does  not  enable  the  pledgee 
to  retai'i.as  li^ainst  creditors  who  seek  by  sale  to  compel  the  realization  and 
disfribution  of  the  proceeds  of  the  thin«r  pledged.  2  N.  S.  22;  1  N.  S,  417;  18  La. 
311:  ;n  A.  hg5. 

The  firrowintr  crop  of  n  Ipbsoc  is,  to  him.  a  movable,  and  hence  is  subject  to  be  sciwd 
and  sold  by  u  juderment  creditor  of  the  lessee.    31  A.  246. 

APPEAL  from  tho  Seventeenth  Judicial  District  Court,  parish  of  Red 
Rivor.     Pier  son,  J. 

L.  B.  Watkins  ami  J.  11.  PierHon  for  plaintilTand  appellant. 

J.  F.  P'u'r^on  for  di^fendants  an<i  appellees. 

The  opinion  of  the  c(  iirt  was  dolivered  by 

WniTF,  T.  The  plaintiff  leiusf^d  a  plantation  to  James  Crow  ;  during^ 
the  exisl'MU- )  of  the  I»\aso  S  ^hmldt  &  Zpi^^I  »r,  jndf^ment  creditors  of 
Crow,  seized  uiul'U'  oxrf»ution  thv^  crop  and  certain  other  movables  on 
the  h'aaed  pn^misos.  Tho  l«\ssor  enjoined:  the  defendant  excrpted  no 
cause  of  act  ion,  which  heinj?  niriintained,  plaintiff  appealed. 

The  tboiry  upon  winch  thf*  pcti'ion  for  injunction  was  drawn  is» 
that  any  sei'/ur<>  of  movables  stricken  with  the  landlord's  privilege 
pledge  and  rif^ht  of  dotenti  >n  is  a  violation  of  the  landlord's  legal, 
rights ;  and  that,  even  although  suc^h  be  not  the  case,  a  growing  crop 
being  an  immovalle  can  not  be  8eiz(?d  separately  from  the  soil.  The 
correctness  of  these  positions  is  the  matter  presented  for  solution,  which 
may  be  thus  stated  : 

1.  D  >o.s  the  right  of  pledge  given  the  lessor  by  C.  C.  2705,  and  the 
power  of  distention  ac(»or(ied  by  C.  C.  3218,  render  illegal  a  seizure  of 
movables  stricken  with  them  ?  Or,  in  other  w6rds,  does  the  authority 
granted  by  law  to  the  lessor  to  take  the  effects  themselves  and  keep 
them  until  he  is  paid  prevent  creditors  from  provoking  a  sale  by  which 
the  things  subject  to  detention  can  be  converted  into  money,  and  the 
rights  of  creditors,  if  any,  be  exercised  on  the  surplus,  above  the  claim 
of  the  lessor? 

2.  Can  a  growing  crop  belonging  to  a  lessee  be  seized  ? 

We  will  consider  the  questions  separately. 

First.  This  question  is  not  a  new  one  in  our  juriQprudenca  Tan- 
ner, administrator,  vs.  Tanner,  6  R.  35;  Robb  vs.  Wagoner,  5  A.  112; 
Aurick  vs.  Boisseau,  23  A.  605  ;  C&se,  Receiver,  vs.  Kloppenburg,  27  A. 
483.  But  while  our  reports  are  thus  replete  with  cases  wherein  the 
matter  has  been  discussed  or  directly  passed  od,  the  adjudications, 
instead  of  facilitating  the  decision  of  the  case  now  presented,  render  it 
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more  difficult,  because  of  the  irreconcilable  difiference  which  exists 
between  the  opinions  expressed. 

In  Tanner,  administrator,  vs.  Tanner,  6  Rob.  35,  although  the  ques- 
tion of  the  right  of  detention  does  not  seem  to  have  been  directly  pre- 
sented, the  court  said  :  "  The  right  of  detention  which  Is  a  part  of  the 
lessor's  remedy,  affords  him,  to  be  sure,  much  greater  security,  but,  like 
the  pleigae  and  the  ere  lit  ^r,  having  only  a  privilege,  he  must  have  the 
thing  subject  to  his  lien  sold  in  the  manner  provided  by  law.  Whea 
this  takes  place,  if  a  conflict  should  arise  in  consequence  of  adverse 
claims  on  the  same  fund,  a  distribution  of  it  must  be  made." 

In  Robb  vs.  Wagoner,  5  A.  112,  without  any  reference  to  the  pre- 
vious case,  and  without  citation  of  authority,  the  court,  in  perpetuating 
an  injunction  taken  by  a  lessor,  laconically  said :  "  No  sheriff  or  United 
States  marshal  has  the  right,  on  an  execution  in  favor  of  a  third  person, 
of  taking  away  property  on  which  the  landlord  has  a  privilege  for  rent 
and  selling  the  same,  pending  an  injunction  taken  out  by  the  landlord, 
without  paying  the  rent.  *  *  When  property  on  which  a  land- 
lord has  a  privilege  for  rent  has  been  seized  on  execution  at  the  suit 
of  a  third  person,  the  landlord  has  two  remedies,  either  by  way  of  a 
third  opposition  or  by  injunction." 

In  the  Boisseau  case,  by  an  obiter  the  same  doctrine  was  seemingly 
recognized ;  and,  finally,  in  Case,  Receiver,  vs.  Kloppenburg  the  foregoing 
oases  were  reviewed  and  the  right  of  the  lessor  to  enjoin  pointedly 
denied ;  the  court  holding  that  the  right  of  detention  was  no  obstacle 
to  a  seizure  and  sale  by  creditors,  in  order  that  the  claims  of  all  might 
be  paid  by  the  distribution  of  the  fund.  The  conclusion  was  not  unani- 
mous, two  members  of  the  court  dissenting,  the  majority  placing  their 
decree  on  the  inconvenience  and  incongruity  to  result  from  a  different 
view;  the  minority  admitting  both  the  great. inconvenience  and  denial 
of  justice  flowing  from  their  conclusion,  but  resting  their  dissent  on  the 
maxim,  ita  lex  aadpta  est.  Thus,  we  have  the  right  to  seize  supported 
by  the  first  case  in  our  reports,  where  the  matter  was  considered,  sus- 
tainecl  by  the  last  wherein  the  subject  was  elaborately  discussed ;  the 
one  being  weakened  by  the  fact  that  what  was  said  was  obiter,  the  other* 
in  consequence  of  the  division  of  the  court,  and  because  the  conclusion 
was  supported  only  by  arguments  of  inconvenience.  On  the  other  hand, 
the  paramount  nature  of  the  pledge  and  detention  is  sustained  by  two 
cases,  one  obiter  the  other,  seemingly  not  well  considered. 

We  are,  therefore,  compelled  to  approach  the  examination  of  the 
subject  if  not  as  res  Integra,  at  least  as  one  wherein  our  conclusions 
must  be  predicated  upon  and  justified  by  the  reasons  leading  to  them, 
without  solely  relying  on  the  previous  opinions  expressed  by  this  court. 
It  is  obvious  on  the  very  threshold  of  the  inquiry  that  the  reasons  of 
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inoonvenience  which  were  oogently  expressed  in  the  Kloppenbiirg  ease 
present  the  issue  strongly  in  favor  of  that  construction  which  recog- 
nizes the  right  to  seize.  To  hold  that  it  does  not  exist  will  be  a  denial  of 
right  to  the  creditor,  will  be  enabling  a  lessor,  whose  power  of  detention 
is  only  an  accessory,  to  secure  the  sum  due  and  to  become  due,  to  shield 
property  largely  in  excess  of  the  amount  of  his  claim :  thus  creating  in 
our  system  a  contract  destructive  of  the  rights  of  others,  and,  also,  sub- 
versive of  the  general  principles  by  which  the  enforcement  of  obligations 
under  our  law  is  guaranteed ;  which  are,  that  the  property  of  a  debtor 
is  the  common  pledge  of  his  creditors ;  that  a  right  in  one  creditor  to 
be  paid  from  the  proceeds  of  a  certain  thing  does  not  prevent  courts  of 
justice,  at  the  instance  of  other  creditors  having  rights  to  be  paid  from 
the  same  thing,  from  directing  a  sale  so  that  the  claims  of  all  may  be 
classed,  and  the  proceeds  distributed  to  whom  of  right  That  these 
inconveniences  must  necessarily  flow  from  holding  that  the  power  of 
detention  excludes  the  right  to  seize  seems  self-evident ;  for  if  the  right 
does  not  exist  no  other  remedy  can  be  invoked  by  the  creditor,  although 
the  lessor  might  detain  twenty  times  the  value  of  his  claim. 

It  was  suggested  in  argument  that  garnishment  of  the  lessor 
would  be  a  proper  remedy,  but,  manifestly,  such  process  would  be  futile 
if  the  power  does  not  exist  to  direct  the  sale  of  the  property  and  dis- 
tribution of  the  proceeds :  nor  do  we  think  the  argumentum  ah  inconve- 
nienti  lessened  by  the  suggestion  that  the  creditor  by  paying  the  les- 
sor could  avail  himself  of  the  remedy  of  seizure ;  non  constat^  that  he 
could  pay,  and  even  could  he,  the  injustice  of  so  compelling  is  manifest. 
The  weight  of  these  views  is  augmented  by  the  consideration  that  no 
right  of  the  lessor  is  impaired  by  a  recognition  of  the  right  to  seize,  for 
the  object  of  his  accessory  right  of  detention  is  payment,  a  payment 
which  the  seizure  and  sale  accomplishes,  with  the  rank  allowed  by  law. 
Serious  as  these  reasons  may  be,  they  ought  not  to  control  our  decision 
if  the  text  of  the  law  be  clear  and  unequivocal  to  the  contrary.  Is 
such  the  case  ?  "  The  lessor  has  for  the  payment  of  his  rent  and  other 
obligations  of  the  lease  a  right  of  pledge  on  the  movable  effects  of  the 
lessee  which  are  found  on  the  leased  premises."  G.  C.  2705.  *'The 
right  which  the  lessor  has  over  the  products  of  the  estate  and  on  the 
movables  which  are  found  on  the  place  leased  for  his  rent  is  of  a  higher 
nature  than  mere  privilege ;  the  latter  is  only  enforced  on  the  price 
arising  from  the  sale  of  the  movables  to  which  it  applies.  It  does  not 
enable  the  creditor  to  take  or  keep  the  effects  themselves,  specially. 
The  lessor,  on  the  contrary,  may  take  the  effects  themselves,  and  retain 
them  until  he  is  paid."    C.  G.  3218. 

Now,  it  is  clear  that  the  right  of  detention  until  paid  is  given  as 
against  the  lessee,  upon  whom  the  obligation  to  pay  rests,  but  it  is  far 
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from  certain,  taking  the  text  alone  as  a  guide,  that  one  who  has  an 
interest  in  the  thing  detained,  and  upon  whom  no  duty  of  paying  rests, 
may  not  talce  steps  to  bring  about  pa3rment  by  the  realization  and  attribu- 
tion of  the  proceeds.  That  the  expression  of  the  right  to  detain  in 
favor  of  the  lessor  was  not  intended  by  the  compilers  to  import  it  as  to 
creditors  can  be  easily  inferred  from  C.  C.  3225,  which,  while  it  gives 
one  who  has  furnished  material  or  incurred  expenses  for  the  preserva- 
tion of  a  thing  the  right  of  detention  until  payment,  also,  in  express 
terms  declares  that  the  right  shall  exist  as  to  creditors;  thereby,  under  the 
rule  of  inclusio  unius  est,  excluding  it  in  the  case  of  the  lessor.  How- 
ever, all  doubt  as  to  the  nature  and  extent  of  the  lessor's  right  of  deten- 
tion is  removed  on  reading  the  text  of  C.  C.  3218  by  the  light  of  the 
civil  law,  of  which  it  forms  a  part,  and  from  the  sources  of  which  the 
right  of  detention  has  been  derived. 

In  the  Roman  law,  the  right  of  the  lessor  to  be  paid  from  the  mova- 
bles of  the  lessee  was  recognized  at  an  early  day.  L,  4  D.:  "  In  quibus 
causis,''  Troplong  du  Nantissement,  p.  16,  no  12 :  Pothier,  Gontrat  de 
Louage,  no.  226.  "  We  ordain,"  (says  Justinian)  "  that  the  movables  of 
the  lessee  shall  be  tacitly  obliged  to  the  proprietor  for  the  payment  of 
the  rent."  €k>de,  "  J/i  quihiis  causis  pignus  vel  hypotheca  taciti  contrahi- 
iur."  The  pignus  of  the  Roman  law  imported  a  right  of  detention  supe- 
rior to  that  given  the  pledgee  under  our  system.  L.  40,  sec,  2,  Digest  de 
pignerai  actio.  Though  such  was  the  case,  and  the  debtor,  therefore, 
could  not  take  back  the  things  stricken  without  previous  payment  of 
all  sums  due,  the  like  rule  did  not  apply  to  creditors  seeking  to  enforce 
their  rights.  Code,  L.  27,  no.  2,  et  seq.  Etiam  ob  chirographariam. 
Troplong,  in  commenting  on  this  distinction,  concludes  that  although 
the  pledgee  was  obliged  to  sell  the  things  stricken  with  his  rights 
in  order  to  obtain  payment,  yet  courts  would  not  allow  the  defaulting 
pledgor  to  compel  the  sale,  his  duty  being  to  pay,  yet  that  su(^  was  not 
the  case  with  creditors  of  the  pledgor  upon  whom  the  obligation  of  pay- 
ment did  not  devolve.    Du  Nantissement,  p.  414,  no.  453. 

In  the  ancient  law  of  France,  in  all  the  provinces,  a  right  similar  to 
the  Roman-law  pignus,  or  one  designated  by  Pothier  as  "  a  species  of 
pledge,"  was  recognized  as  securing  the  lessor's  rights.  "  Les  grains 
et  biens  meubles  d'un  fermier  et  locataire  sont  taisiblement  obliges 
pour  les  maisons  et  loyers  du  propri^taire,"  is  the  language  of  Loysel, 
Laporte  Pandects  Fran^^aise,  vol.  13.  p.  189,  and  authorities  by  him 
quoted  ;  Dumoulin  sur  Paris,  art.  171 ;  Pothier,  Contrat  de  Louage,  nos. 
228,  229 :  Domat  (Remy's  edition,  vol.  2,  p.  39),  book  3,  tit.  1,  sec.  5,  no.  12. 
Under  this  state  of  law  Domat  says  : 

"Whatever  may  be  the  lessor's  privilege  on  the  movables  of  the 
essee  for  what  may  be  due  under  the  lease,  he  has  not  the  right  to  pre- 
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vent  the  sale  of  the  movables,  although  such  sale  may  iDJure  the  oooUn- 
uation  of  the  lease;  he  caa  exercise  his  privilege  on  the  price  of  the 
movables/'  Domat.  book  3,  tit.  1,  see.  5,  no.  12  ;  Remy's  edition,  voL 
2,  p.  39.  The  same  views  are  attributed  by  Troplong  to  Cujas.  Trop« 
long  du  Nantissement,  no.  465,  p.  426. 

Although  in  the  Code  Napoleon  the  quasi  pledge  of  the  lessor  is 
not  in  terms  expressed,  it  was  considered  by  the  compUers  as  inherent 
in  the  lease  and  tacitly  resulting  from  it.  Laporte  Pandects  Fran^aise, 
vol.  15,  p.  188,  and  authorities  there  cited.  The  subsequent  legislation 
of  France  rests  on  this  theory,  for  the  remedy  created  for  the  enforce- 
ment of  the  lessor's  clmms  is  designated  as  "  saisie  gagerie,"  or  pledge 
seizure.    Code  de  Procedure  Civil,  art.  819. 

Now,  under  this  system,  identical  with  our  own,  the  courts  of  France 
at  an  early  day  held  that  the  rights  of  the  lessor  were  no  obstacle  to  a 
seizure  and  sale,  the  result  of  which  would  bring  about  a  distribution. 
Enregistrement  c.  Gastry,  Cassation,  August  14, 1814,  Journal  du  Palais 
for  1814,  p.  366.  The  writers  on  the  Code  Napoleon,  or  the  greater 
number,  teach  the  sama  doctrine,  resting  it  on  the  ground  that  the  right 
of  detention,  whether  resulting  from  the  implied  pledge  of  the  lessor,  or 
from  the  actual  conventional  pledge,  is  a  righjb  between  the  parties,  and 
not,  therefore,  efficacious  erga  omnes.  In  fact,  they  view  the  right  of 
detention  as  one  not  given  to  protect  the  pledgee  from  third  parties,  bat 
from  the  pledgor.    The  principle  is  thus  tersely  stated  by  Troplong : 

"  The  privilege  is  the  right  of  the  creditor  as  against  third  persons, 
adversus  crediiores  exierlores.  The  right  of  detention,  on  the  contrary, 
is  an  exception  between  the  creditor  and  debtor."  Troplong  du  Nan- 
tissement, no.  455,  et  aeq, 

"Le  locateur,"  says  Zachariee,  "  n'a  du  reste  en  aucun  cas  le  droit 
de  s*opposer  a  la  saisi  et  a  la  vente  des  objets  soumis  a  son  privilege 
lorsquelle  sont  pours ui vies  par  d'autre  creanciers."  Zachariee,  voL 
p.  110.  "  Dans  le  cas  special  du  nantissement  mobilier  le  droit  de  reten- 
tion confere  au  gagiste  est  purement  personel  et  n'a  d'action  ou  d'effet 
que  dans  les  rapports  da  creancier  au  debiteur.''  Paul  Font's  Petlts 
Contrats,  vol.  2,  p.  658,  no.  1184.  He  adds :  "  Par  cela  meme  qu'il  est 
purement  personel,  dans  Thypothese  special  du  gage,  le  droit  de  reten- 
tion laisse  aux  autres  creanciers  du  debiteur  la  faculte  de  saisir  la  chose 
donnee  en  nantissement  et  do  la  faire  vend  re  sans  tenir  compte  de  la 
possession  du  gagiste  et  sans  avoir  a  le  desiuteresser.  Le  droit  de  ce 
dernier  *  *  *  se  resume  tout  en  tier  nous  venons  de  le 
dire  dans  le  privilege  qui  lui  assure  un  rang  preferable  sur  le  prix.        * 

*        *        Ibid.,  vol.  2,  no.  1185 ;  Duranton,  vol.  19,  p.  131,  no.  95. 

These  opinions  and  the  examination  which  we  have  made  lead  but 
to  one  conclusion  ;  which  is.  that  the  right  of  detention  is  no  obstacle  to 
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the  seizure  by  a  creditor.  To  hold  the  contrary,  would,  as  we  have^ 
seen,  be  contrary  to  the  principle  which  took  its  being  in  the  Roman 
law,  whence  the  right  of  detention  came,  and  has  followed  it  in  all 
its  transmutations.  The  compilers  of  our  Code  did  not  in  creating 
the  right  of  detention  do  more  than  express  a  right  known  and  applied 
wherever  the  wise  principles  of  the  civil  law  prevailed. 

The  text  of  our  article  seems  to  have  been  drawn  from  the  Parti- 
das,  which,  in  speaking  of  the  lessor's  rights,  uses  language  almost  iden- 
tical with  that  used  by  our  Code;  saying,  "he  can  retain  them  as  for 
pledges,  until  the  latter  shall  pay  him  the  rent"  *  *  *  Part. 
5,  Law  5,  tit.  8.  Lopez  in  his  commentary  refers  this  provision  to  the 
Roman  Law ;  and  Febrero,  in  his  treatise,  speaks  of  the  lessor's  right 
as  a  simple  preference  when  urged  against  creditors :  '*  Upon  them  "' 
(the  movables)  **  he  is  preferred  to  all  the  creditors  of  the  lessee,  of 
whatever  rank  ; "  thus  indicating  the  right  to  distribution  as  the  method 
by  which  the  preference  is  to  be  obtained. 

There  is  another  view  which  is  equally  decisive  ;  the  text  leaves  no 
doubt  that  the  lessor's  right  to  detain  is  the  consequence  of  his  implied 
pledge ;  now,  the  detention  resulting  from  the  conventional  pledge,  by 
C.  C.  31G1,  which  is  equivalent  to  that  given  the  lessor,  has  long  since 
been  held,  in  accordance  with  the  views  we  have  above  expressed,  not 
to  enable  the  pledgee  to  retain,  as  against  creditors  who  seek  by  sale  to 
compel  the  realization  and  distribution  of  the  proceeds  of  the  thing 
pledged,  2  N.  S.  22 ;  1  N.  S.  417  ;  13  La.  341 ;  Ange  vs.  Variol,  just 
decided.  If  the  conventional  pledge  and  actual  detention  has  been  so 
construed,  a  fortiori,  a  like  conclusion  is  necessary  where  the  right  of 
pledge  is  simply  a  legal  fiction. 

We  conclude,  then,  to  adhere  to  the  rule  as  laid  down  by  our  pre- 
decessors in  Case,  Receiver,  vs.  Eloppenburg,  and,  in  consequence,  we  do 
not  think  the  lessor's  right  of  detention  was  violated  by  the  seizure. 

2.  This  branch  of  the  case  is  disposed  of  by  the  case  of  Citizen's 
Bank  vs.  Wiltz,  31  A.  2i5.  The  crop  of  the  lessee  was  his,  and  although^ 
abstractly  speaking,  it  may  have  been  an  immovable  viewed  from  the 
lessee's  point  of  view,  it  was  %  movable,  or,  at  all  events,  an  apparent 
immovable  mobilized  by  anticipation. 

The  judgment  is  affirmed  with  costs. 
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ABSENTEE. 

A  person  who  has  formerly  resided  in  this  State  but  who  has  departed, 
and  resided  with  his  family  in  other  States  for  several  years,  leav- 
ing no  known  agent  here,  is  an  absentee,  and  may  be  brought  into 
court  by  a  curator  ad  hoc  appointed  by  the  judge  of  the  parish 
where  he  has  property.  W.  A,  Bartlett  vs.  C.  J.  Wlieeler,  340, 

ACTION. 

A  suit  for  the  enforcement  of  a  mortgage  debt  is  not  a  real  action. 

Wisdom  vs.  Buckner,  52. 

The  revocatory  action  can  not  be  maintained  by  a  creditor  who  not  only 
fails  to  allege  fraud,  but  who  avers  that  his  debtor  parted  from  his 
property  in  error. 

George  W,  Byrne  vs.  Hibernia  National  Bank,  81. 

A  creditor  who  has  obtained  possession  of  property  of  an  iz^olvent 
debtor  held  in  pledge  by  another  creditor,  by  paying  the  debt  due 
the  latter,  can  not  afterward  sue  to  recover  the  money  paid  by  him 
without  offering  to  restore  the  pledged  property.  lb. 

liVhen  the  heirs  are  either  present  or  represented  in  the  State,  it  is 
necessary  to  join  them  with  the  executor,  as  parties  to  an  hypothe- 
cary action.  In  such  case  the  executor  alone  is  not  capable  of 
standing  in  judgment. 

Mrs.  Elise  Labauve  vs.  Henry  R.  Slack,  Executor,  134. 

In  an  hypothecary  action  against  a  third  possessor  who  is  not  the  judg- 
ment debtor  no  other  property  is  liable  to  seizure  but  that  on 
which  the  mortgage  rests.  lb. 

The  creditor  of  a  vendor  can  not  maintain  a  revocatory  action  to 
rescind  the  sale  on  the  ground  that  the  sale  was  in  fraud  of  the 
vendor's  creditors,  imless  he  shows  that  the  vendee  was  a  party  to 
the  fraud.  The  fact  that  the  price  of  the  sale  was  below  the  actual 
value  of  the  proj>erty  does  not  authorize  a  conclusive  presumption 
that  either  the  vendor  or  vendee  was  actuated  by  a  fraudulent 
intent  J.  W.  Montgomery  vs.  E.  T.  Wilson  et  al,  196. 

To  maintain  a  revocatory  action  it  is  necessary  to  make  not  only  the 
holders  of  the  title,  but  also  the  debtor,  parties  to  the  action. 

Mlltenberger  YB.  Weems  Heirs,  259. 
Creditors  of  a  wife  have  no  right  to  attack,  on  the  ground  of  simulation 
a  conveyance  made  by  the  husband  to  a  third  person. 

Hardie  vs.  Turner,  Wilson  &  Co.,  469. 
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Damages  will  not  be  allowed  against  an  executor  on  account  of  a 
wrongful  injunction  when  it  appears  that  he  was  disinterested,  and 
acted  in  good  faith  for  the  interest  of  the  succession. 

Berens  vs.  Execuion,  11^, 

The  service  on  an  administrator  of  the  order  of  court  to  file  an  account 
of  his  administration  is  a  sufflcieut  notice  to  him.  No  citation  need 
be  served  on  him,  nor  is  he  entitled  to  the  delay  of  ten  days  for  re- 
sponding to  the  order. 

State  ex  rel.  W.  W.  Farmer  vs.  Judge  Painsh  Court  of  OuacJdla, 
116. 

An  executor  who  administers  a  succession  which  has  already  been  par- 
tially administered,  can  only  claim  a  commission  proportioned  to 
his  services.  The  fact  that  his  predecessor  in  the  admlDistration  re- 
ceived no  commission  will  not  entitle  him  to  make  any  additional 
claim.  Succession  of  Linton,  130. 

An  executor  is  entitled  to  a  commission  of  five  per  cent  on  any  sum  not 
embraced  in  the  inventory  and  actually  collected  by  him.  lb. 

An  executor  in  filing  his  account  has  no  right  to  reserve  an  amount  in 
blank  for  discharging  the  necessary  remaining  expenses  of  closing 
the  succession.  lb. 

When  it  appears  that  an  executrix  who  had  exercised  the  functions  of 
her  office  under  the  exceptional  circnm stances,  and  at  the  actual 
theatre  of  a  civil  war,  performed  her  duties  with  discretion  and 
honesty,  she  can  not  be  held  res{>on8ible  in  law  for  losses  that  were 
inevitable  as  a  result  of  war. 

Sara  Stirling  et  al.  vs.  Sara  P.  Lawrason,  169, 

It  is  the  duty  of  an  administrator  to  set  forth  in  bis  final  account  and 
tableau  of  distribution  a  detailed  bill  of  the  clerk V.  costs. 

Successw7i  of  T.  GoUain,  ITS. 

The  administrator  is  not  entitled  to  his  commissions  on  the  proceeds  of 
property  sold  under  executory  process  of  an  ordinary  court,  and 
which  did  not  come  Into  his  hands  for  administration.  lb. 

The  administrator  is  not  liable  for  any  losses  to  the  succession  caused 
by  any  illegal  acts  of  the  sheriff  in  the  sale  of  succession  property 
under  the  executory  process  of  an  ordinary  court.  •  76. 

The  failure  to  appoint  an  attorney  of  absent  heirs  with  whom  to  con- 
duct contradictorily  an  application  for  the  administratorship  of  the 
succession,  will  not  affect  the  validity  of  the  appointment  of  ad- 
ministrator. Heirs  of  Herriman  vs.  John  Janney,  276. 

The  acceptance  of  an  insolvent  surety  on  the  bond  of  an  administrator 
will  not  affect  the  validity  of  his  appointment,  or  of  his  acts  as  ad- 
ministrator. -f^» 
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The  mere  omission  of  the  name  of  the  succession  in  the  body  of  the 
oath  taken  by  one  qualifying  as  the  administrator  of  the  succession, 
in  the  course  of  the  mortuary  proceedings,  will  not  affect  his  quali- 
fication as  administrator.  lb. 

An  administrator  who  allows  the  money  of  the  succession  to  remain  in 
the  hands  of  a  commission  merchant  becomes  personally  liable  for 
the  money  if  it  is  lost  by  the  failure  of  the  commission  merchant. 

Succe:i8ion  of  W,  R.  Stone ^  311. 

The  language  of  the  Code  of  Practice  requiring  the  administrator  of 
an  insolvent  succession  to  call  a  meeting  of  creditors  to  decide  on 
the  mode  of  selling  its  effects,  is  permissive,  and  not  mandatory. 

lb. 

The  bond  of  an  administrator  is  an  entirety,  and  is  not  to  be  canceled 
in  part  until  the  whole  gestion  is  completed.  lb. 

"Where  an  account,  acknowledged  by  the  administrator  in  a  writing 
without  date,  is  declared  on  in  an  opposition  as  an  acknowledged 
account,  and  annexed  as  part  of  the  oppositsop,  and  offered  in  evi- 
dence without  objection  on  the  part  of  the  administrator,  he  can  not, 
after  having  filed  an  answer  to  the  opposition  without  denying  his 
signature  to  the  acknowledgment  of  the  account,  sot  up  that  his 
signature  was  not  proved  by  the  opposer. 

Sncce88io7i  of  Dinkgrave,  703. 

An  administrator  can  not,  by  any  form  of  acknowledgment,  revive  a 
prescribed  debt  of  the  succession.  Succession  of  Romero,  721. 

The  amount  of  the  bond  to  be  given  by  a  testamentary  executor,  when 
demanded  by  a  creditor  of  the  succession,  is  fixed  by  law  at  one 
fourth  above  the  amount  of  the  debt  claimed.  Neither  the  clerk, 
nor  the  judge  has  any  authority  to  fix  the  amount. 

SuccesHion  of  Francois  FiTay,  727. 

If  the  security  demanded  by  the  creditor  is  not  given  by  the  executor 
within  thirty  days  after  service  of  the  order  of  the  court  requiring 
it,  the  office  of  executor  is,  ipsofactOf  vacated,  and  tlie  judge  is  re- 
quired to  appoint  a  dative  testamentary  executor.  In  such  a  case 
no  suit  for  the  removal  of  the  executor  is  necessary.  lb. 

AGENCY. 

Where  a  factor  takes  the  promissory  note  of  bis  debtor  for  money  due, 
and  for  advances  to  be  made,  and  thereafter  indorses  and  discounts 
the  note  and  credits  its  maker  with  the  proceeds,  he  does  not,  by  sub- 
sequently taking  up  the  note  and  debiting  its  maker  with  the  price 
of  taking  it  up,  thereby  extinguish  the  note,  either  by  payment  or  by 
novation.  He  remains  the  owner  of  the  note,  capable  of  transferring 
a  valid  title  to  it.  Lanata  vs..  Bayhi,  229. 


.'. 
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Where  a  debtor  executes  his  promissory  notes  to  his  factor  in  order  to 
cover  advances  due  and  to  become  due,  the  fact  that  the  aggregate 
sum  of  the  notes  is  something  larger  than  the  sum  then  exigible,  will 
not  impair  the  valid  consideration  of  the  notes,  or  convert  them  from 
principal  into  merely  accessory  debts.  lb. 

The  employment  of  an  attorney  to  defend  a  suit  does  not  authorize  him 
to  receive  from  the  sheriff  the  proceeds  of  the  defendant's  property 
sold  under  judgment  in  that  suit 

Germaine,  Tutrix,  vs.  MaUerich,  371. 

A  partition  of  property  being  an  alienation  by  each  of  the  oo-proprietors, 
it  follows  that  one  agent  or  legal  representative  can  not  represent 
five  or  six  co-proprietors  in  the  agreement  fixiog  the  terms  of  the 
partition.  Metcalfe  vs.  Alter^  389. 

One  who  makes  a  contract  of  lease  as  agent  of  a  company  which  has  no 
existence,  makes  himself  personally  liable  for  the  rent,  when  it  ap- 
pears from  the  evidence  that  he  was  the  real  lessee,  and  that  the 
business  for  which  the  lease  was  made  was  his  business. 

Washburn,  Administrator,  vs.  Frank,  Agents  427. 

The  Southern  Bank  can  not  be  held  liable  by  the  city  of  New  Orleans  for 
using  the  city  bonds  (issued  under  the  act  of  the  27th  of  Februaiy, 
1868,and  deposited  with  the  bank  as  Fiscal  Agent  of  the  city)  to  liq- 
uidate, and  fund  at  par  such  debts  of  the  dty  as  were  embraced  hi 
the  statement  prepared  by  the  Comptroller  and  Treasurer  of  the 
dty,  verified  by  the  Mayor,  and  members-of  the  Finance  Committees^ 
of  the  Board  of  Aldermen  and  Assistant  Aldermen,  and  placed  in 
the  hands  of  the  Fiscal  Agent  for  its  guidance.  The  Bank  had  no 
power  to  go  behind  that  statement,  and  refuse  to  fund  any  debt  em- 
braced therein. 

City  of  New  Orleans  vs.  the  SovJOiem  Bank,  560. 

Where  a  municipal  corporation  approves,  and  ratifies  the  illegal,  and  un- 
authorized action  of  its  agent,  and  afterwards,  when  sued  by  a  third 
person,  pleads  such  action  and  its  results  as  a  ground  of  defense, 
it  is  thereby  estopped  from  subsequently  pursuing  the  agent  on  ac- 
count of  such  actions.  lb. 

A  charge  by  a  factor  "  for  advandng  "  money,  over  and  above  eight 
per  cent  per  annum  interest,  can  not,  under  the  general  issue,  be  re> 
covered.  Cfiaffe  dt  Sons  vs.  Heyner,  594. 

See  McIntosh  vs.  Kelly,  649. 


AMICABLE  COMPOUNDERS. 

See  Abbitbation. 
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APPEAL. 

A  suspensive  appeal  will  not  lie  from  an  order  of  the  District  Court  of 
the  State  transferring  a  suit  from  another  District  Court  of  the  State. 
The  State  ex  ret.  T.  Fontelieu  et  al  vs.  The  Judge  of  the  Sixteenth 
District,  47, 
An  appeal  does  not  lie  from  an  order  of  the  probate  court  imprisoning 
an  administrator  for  contempt  of  court  in  refusing  to  obey  a  per- 
emptory mandate  to  file  an  account  within  a  certain  delay. 

State  ex  rel  Farmer  vs.  Judge  Parish  Court  of  Ouachita,  116. 
The  filing  of  an  answer  in  this  couit  by  the  appellee,  in  which  he  does 
not  reserve  his  right  to  dismiss  the  appeal,  amounts  t.o  an  abandon- 
ment of  his  previous  motion  to  dismiss. 

K  B.  Claflin  &  Co.  vs.  Lisso  d  Scheen,  171. 
An  objection  that  the  claims  of  the  physician  and  nurse  in  the  last  ill- 
ness were  not  recorded,  and  therefore  can  not  be  ranked  as  privi- 
leged debts,  can  not  be  raised  for  the  first  time  in  this  court.    It 
must  have  been  pleaded  in  the  lower  court 

Succession  of  Chllain,  173. 
Where  the  plaintiff  in  injunction,  and  the  surety  on  her  bond  take  sep- 
arate suspensive  appeals  from  the  judgment  dissolving  the  injunc- 
tion, and  the  plaintiff's  suspensive  appeal  is  dismissed  and  a  judg- 
ment on  appeal  is  rendered  against  her  surety,  her  right  to  take  a 
devolutive  appeal  will  not  be  suspended  while  the  application  for  a 
rehearing  on  the  part  of  her  surety  is  pending.  She  has  a  right  to 
a  devolutive  appeal  so  soon  as  the  decree  dismissing  her  suspen- 
sive appeal  becomes  final. 

Bowman  et  al.  vs.  Kaufman,  Sheriff,  et  al,  193. 
A  decree  of  court  refusing  to  order  the  executor,  on  motion  of  a  judg- 
ment creditor  of  an  heir,  to  turn  over  to  the  sheriff  the  undivided 
portion  of  the  heir  in  a  succession  whose  debts  and  legacies  have 
not  been  paid,  is  an  interlocutory  decree  from  which  the  creditor 
can  not  appeal.  DebUeux  &  Co.  vs.  Hotard,  194. 

This  court  has  jurisdiction  of  a  suit  in  which  the  appellant,  in  his  affi- 
davit accompanying  his  application  tor  an  appeal,  places  his  dam- 
ages at  issue  in  the  suit  at  over  9500. 

State  ex  rel.  Scares  vs.  Hebrew  Congiu^fjalion  "  Dispei'sed  of 
Judah;'  205. 
The  failure  to  perfect  a  suspensive  appeal  does  not  prevent  the  appel- 
lant from  subsequently  obtaining  a  devolutive  appeal.  lb. 
A  motion  to  dismiss  an  appeal  taken  after  the  lapse  of  three  days  from 
the  filing  of  the  record  in  this  court  is  too  late. 

De  St.  Romes  vs.  Levee  Steam  Cotton  Press  Co.,  224. 
This  court  will,  notwithstanding  the  acquiescence  of  the  appellant  in 
the  judgment  he  has  appealed  from,  proceed  with  the  case,  on  the 
5G  31 
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demand  of  the  appellee,  and  change,  or  confirm  the  jadgment  for 
the  latter's  benefit  P>. 

An  appellant  who  Is  unable  to  furnish  an  appeal  bond  will  be  allowed, 
in  place  of  the  bond,  to  deposit  with  the  clerk  of  court  granting  the 
appeal  the  amount  of  the  bond  fixed  by  the  court 

Lanata  vs.  Bayhi^  229, 

It  is  too  late  to  object  in  this  court  that  under  the  note  of  eyidenee  of 
"  Proceedings  "  of  the  court  in  another  suit,  matter  was  introduced 
that  did  not  properly  constitute  a  part  of  those  proceedings,  when 
it  does  not  appear  that  any  objection  was  raised  below  when  the 
matter  was  being  introduced  in  evidence.        Perry  ts.  BuCy  287, 

Where  the  sureties  on  a  flve-thousand-dollar  bond  are  jointly  sued  for 
an  amount  agg^regating  two  thousand  dollars,  this  court  will  have 
jurisdiction,  although  the  demand  against  each  surety  is  less  than 
9500. 

SUUe  ex  reL  School  Board,  Parish  of  St,  Tammany,  vs.  Cousin  et 
dL,  297, 

The  affidavit  of  an  appellee  that  his  interest  in  a  suit  is  less  than  $500 
will  not  defeat  the  appeal,  when  it  appears  by  the  allegations  of  the 
plaintilTs  petition,  or  his  subsequent  affidavit,  that  the  amount  in- 
volved is  more  than  8500. 

L(L  Board  of  Trustees  of  the  American  Printing-House  for  Ute 
Blind  vs.  Dupuy  et  al,  305, 

If  the  petition  for  an  appeal  contains  no  prayer  for  a  citation,  and  the 
record  fails  to  show  that  a  citation  was  ordered,  issued,  or  served, 
the  appeal  must  be  dismissed. 

Gerodias  vs.  Handy,  S^ieriff,  et  al,  334. 

The  violation  of  the  rules  of  this  court  in  reference  to  the  preparation 
of  transcripts  of  appeal  is  no  cause  for  the  dismissal  of  the  appeal. 

Washburn,  Administrator,  vs.  Frank,  Agent,  427, 

Where  the  clerk  of  the  lower  court  certifies  the  completeness  of  the 
transcript  the  mere  fact  that  it  was  compiled  by  one  of  the  parties 
will  not  justify  a  dismissal  of  the  appeal.  Ih. 

Where  it  is  not  denied,  it  will  be  presumed  that  the  motions  for  an 
appeal  were  applied  for  and  granted  in  open  court.  lb. 

Damages  will  be  given  for  a  frivolous  appeal.  lb. 

This  court  can  not  entertain  a  demand  for  relief  made  by  intervenors 
who  have  not  appealed  from  the  judgment  rendered  against  them 
by  the  lower  court  LdUrire  vs.  WiUs,  436, 

An  appeal  will  lie  from  a  judgment  on  an  intervention  on  third  opposi- 
tion claiming  lees  than  the  appealable  amount,  when  the  demand  of 
the  plaintiff  is  for  an  appealable  amount 

Alter  vs.  O'Brien,  452, 
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An  endorsement  by  the  clerk  of  the  lower  court,  appearing  in  the  tran- 
script of  appeal,  on  the  back  of  all  the  documentary  evidence  in  the 
case,  except  the  note  and  mortgage  "  filed  as  evidence  April,  1878," 
is  a  sufficient  note  of  evidence,  when  it  appears  that  the  note  and 
mortgage  were  made  part  of  the  petition,  and  that  the  judgment  is 
on  the  note  with  full  recognition  of  the  mortgage. 

Maumus  vs.  Beynet,  462. 

Where  the  judge  below  makes  a  written  statement  of  the  oral  evidence 
given,  it  is  sufficient  for  him  to  declare  that  his  statement  contains 
as  tar  as  he  can  recollect,  and  from  notes  of  counsel,  all  the  facts  in 
the  case.  lb. 

Where  the  assessment,  insurance,  and  rental  of  the  property  in  dispute 
show  that  it  must  be  worth  over  $500,  this  court  will  have  jurisdic- 
tion. Ih. 

The  complaint  by  a  taxpayer  of  excessive  valuation  of  his  property  by 
the  Board  of  Assessors  can  not  be  heard  in  this  court  when  it 
appears  that  he  did  not  appeal  to  the  lower  court  for  the  correction 
of  the  over  valuation  complained  of. 

N,  0.  City  Ga8  Light  Co.  vs.  Board  of  Assessors,  475. 

It  is  not  necessary  that  the  name  of  the  clerk  of  the  lower  court  should 
appear  in  the  body  of  the  transcript  of  appeal  His  signature  thereto 
is  sufficient.  Elder  vs.  City  of  New  Orleans,  500, 

Where  a  formal  agreement  between  counsel  has  been  made  as  to  what 
shall  be  included  in  a  transcript  of  appeal,  the  clerk's  certificate 
that  the  transcript  contains  all  the  documents,  records,  etc.,  required 
by  the  agreement,  will  be  sufficient.  J&. 

The  lower  court  fixes  the  return  day  of  an  appeal,  and  hence  if  it  is 
erroneously  fixed,  the  error  can  not  prejudice  the  appellant     lb. 

The  principal  and  surety  on  an  injunction  bond,  who,  on  the  dissolution 
of  the  injunction,  have  been  condemned  in  solido  for  a  certain  sum, 
may  unite  and  give  but  one  appeal  bond,  with  a  surety  who  binds 
himself  "  for  both  and  for  either,"  in  the  sum  fixed  by  the  court. 

lb. 

Where  the  appellant  gives  bond  in  the  amount  fixed  by  the  court,  the 
appeal  can  not  be  dismissed  on  the  ground  that  the  amount  is 
insufficient.  lb. 

Where  an  injunction  issues  to  restrain  the  sale  of  property  worth  over 
$500,  coupled  with  a  demand  for  damages  for  a  large  amount,  this 
court  will  have  jurisdiction  of  an  appeal  from  the  judgment  dis- 
solving the  injunction.  lb. 

Where  an  appeal  is  taken  by  motion  neither  petition  nor  citation  is 
necessary.  Jacob  vs.  Ttesion,  514. 

The  district  courts  of  the  parish  of  Orleans  have  but  one  term,  which 
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extends  from  the  first  Monday  in  November  to  the  fourth  day  of 
July ;  and  an  appeal  may  be  taken  by  motion  in  open  court,  at  any 
time  during  that  term,  on  a  judgment  signed  during  the  term. 

26. 

Where  one  of  the  parties  to  the  suit  takes  a  rule  on  the  other,  raising 
certain  issues,  and  the  other  party  takes  a  counter  rule,  involving 
the  same  issues,  and  the  rules  are  tried  and  decided  together  on 
the  same  day,  and  treated  by  parties,  attorneys,  and  the  court  as  if 
consolidated,  and  an  appeal  is  taken  from  the  judgment  of  the 
court  making  the  counter  rule  absolute,  the  appeal  will  not  be  dis- 
missed on  the  ground  that  the  judgment  on  the  original  rule  not 
having  been  appealed  from  within  a  year,  had  acquired  the  force  of 
res  adjudicata.  lb. 

Where  the  judgment  of  the  lower  court  dismisses  the  petition  of  the 
intervenor  in  the  suit,  and  gives  a  decree  in  favor  of  the  defendant 
as  against  the  plaintiff,  and  the  plaintiff  alone  appeals,  the  inter- 
venor will  not  be  before  this  court  either  as  appellant  or  appellee, 
and  hence  the  judgment  as  to  him  can  not  be  reviewed. 

niiite  vs.  Fifth  Regular  Baptist  Church,  521, 

Where  the  evidence  appearing  in  a  transcript  is  so  confused  and  contra- 
dictory that  the  labor  of  an  expert  is  necessary  to  educe  the  facts 
requisite  to  the  administration  of  justice,  the  case  will  be  remanded^ 
in  order  that  the  parties  be  referred  to  an  expert  before  the  case  is 
taken  under  advisement  by  the  court. 

McConnell  vs.  Pasley,  532. 

Where  the  legality  and  constitutionality  of  a  tax  is  in  contestation,  this 
court  has  jurisdiction,  no  matter  how  small  the  amount  in  dispute 
may  be.  Cole  vs.  Randolph,  535. 

Where  the  l^ality  and  constitutionality  of  a  fine  and  penalty,  imposed 
by  a  city  ordinance,  is  in  contestation,  this  court  has  jurisdiction 
irrespective  of  the  amount  in  dispute.  State  vs.  Oisch,  544, 

An  order  of  appeal  on  motion  in  open  court  which  fixes  the  return  day 
on  a  day  this  court  is  not  in  session  is  not  ground  for  dismissing  the 
appeal.  Such  an  order,  although  made  in  compliance  with  the 
motion  of  appellant's  attorney,  is  the  act  of  the  court,  and  hence 
the  error  of  it  is  not  imputable  to  the  appellant. 

Chaffe  &  Sons  vs.  Heyner,  594. 

Records  of  other  suits,  made  part  of,  and  filed  with  the  petition  of 
appeal,  are  not  part  of  the  evidence,  and  will  not  be  considered  on 
appeal.  Renshaw,  Cammack  &  Co,  vs.  Imboden  et  ah,  661. 

This  court  has  not  jurisdiction  of  an  appeal  from  the  judgment  of  a 
parish  court,  where  the  amount  involved  is  8500,  exclusive  of  inter- 
est. Babin,  Administrator,  vs.  Delahoussaye,  725. 
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As  between  appellees  the  decree  of  the  lower  court  can  not  be  revised, 
amended,  or  reversed. 

Boisse  and  Husband  vs.  Dickson,  Administratrix,  et  al„  741. 

The  petition  of  appellant,  verified  by  his  oath  in  a  suit  to  enjoin  a  sale 
that  the  property  sold,  and  which  he  claims  is  worth  over  8600, 
gives  this  court  jurisdiction,  although  it  may  appear  that  he  bought 
the  property  for  $400,  subject  to  taxes,  and  that  the  judgment 
under  which  the  sale  was  made  was  for  only  9200. 

Testart  vs.  Belot  et  al,  795, 

An  interlocutory  decree  ordering  a  sale  of  corporate  property  to  be 
made  by  persons  without  legal  power  to  sell,  may  inflict  irreparable 
injury  on  a  stockholder  of  the  corporation,  and  hence  may  be  sus- 
pensively  appealed  from  by  him. 

State  ex  reL  Morey  vs.  Judge  of  the  Fifth  District  Court,  823, 

The  fact  that  a  corporator  might  seek  recourse  on  the  bond  of  the 
seeming  liquidators  of  the  corporation,  on  account  of  the  sale  of 
corporate  property  by  them,  demonstrates  his  right  of  appeal  from 
a  decree  of  court  ordering  the  sale,  lb, 

'This  court  is  without  jurisdiction  of  an  appeal  from  a  judgment  con- 
demning a  party  to  pay  a  penalty,  or  forfeiture  of  fifty  dollars, 
imposed  by  a  statute  of  the  State. 

Barry,  Inspector,  etc,,  vs.  Gamier,  etc,,  831, 

A  suspensive  appeal  lies  from  an  order  of  a  lower  court  refusing  to 
grant  a  preliminary  injunction,  and  the  judge  of  the  court  may  be 
compelled  by  mandamus  to  grant  such  an  appeal. 

State  ex  reL  Becker  vs.  Judge  of  the  Sixth  District  Court,  850, 

This  court  is  without  jurisdiction  where  the  amount  involved  is  less 
than  9500.        Henriette  Henri  vs.  Francis  Francincues  et  al,  856. 

Where  the  testimony  in  the  lower  court  was  not  reduced  to  writing,  and 
no  statement  of  facts  was  agreed  on  by  the  counsel  of  the  parties 
and  the  judge  who  tried  the  case  could,  on  being  applied  to,  give  a 
vague  and  general  impression  only  of  the  testimony,  the  appeal 
must  be  dismissed.  lb. 

A  party  who  takes  a  suspensive  appeal,  and  fails  to  prosecute  it,  thereby 
forfeits  his  right  to  a  devolutive  appeal. 

Laussade  vs.  Maury  et  al,  858. 

ARBITBATION. 

Where  the  parties  to  a  suit  in  order  to  avoid  further  litigation  agree  to 
submit  the  adjustment  of  their  differences  to  arbitrators,  and  the 
agreement  to  submit  is  couched  in  such  terms  as  makes  the  extent 
of  the  arbitrators'  jurisdiction  a  matter  of  doubt,  the  matter  will 
be  construed  by  the  light  of  the  pleadings  in  the  suit  which  was 
discontinued  by  the  agreement,  and  all  questions  put  at  issue  by 
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those  pleadings  will  fall  within  the  powers  of  the  arbitrators  to  de- 
cide. Jackson  &  Manson  vs.  Hoffman  et  al.,  97. 

The  party  in  whose  favor  arbitrators  have  rendered  their  award  may 
sue  the  debtor  for  the  recovery  of  the  award,  or  may  exact  from 
him  the  penalty  stipulated  for  the  non-performance  of  the  award, 
but  he  can  not  demand  both  the  award  and  the  penalty,  unless  the 
penalty  has  been  stipulated  for  mere  delay.  lb. 

In  a  proceeding  to  make  the  award  of  amicable  compounders  executory 
it  may  be  shown  that  the  compounders  acted  beyond  the  authority 
with  which  they  were  invested.    Any  award  of  theirs  not  authorized  . 
by  the  terms  of  the  agreement  to  submit,  is  void,  and  may  be 
resisted.  In  re  John  Wallace,  335. 

The  award  of  amicable  compounders  within  the  scope  of  their  authority 
is  conclusive  as  to  the  parties  who  agreed  to  submit,  and  is  not  re- 
viewable by  the  courts.  lb. 

ARREST  FOR  DEBT. 

A  debtor  who  has  been  legally  arrested  and  imprisoned  for  debt,  under 
a  writ  issued  in  a  civil  suit,  cannot,  by  confessing  judgment,  acquire 
the  right  to  be  dit^charged  from  arrest 

State  ex  rel.  Wung  Chung  vs.  Civil  Slieriff  of  Orleans  Piarish, 
799. 

ASSESSMENT  OF  TAXES. 

Where  an  owner  of  real  estate  who  complains  of  the  over  assessment 
of  his  property  by  the  Board  of  Assessors,  has  the  matter  sub- 
mitted to  the  two  referees  provided  for  in  act  No.  96  of  the  Legisla- 
ture of  1877,  he  is  concluded  by  the  decision  agreed  on  by  the  two 
referees,  and  can  not  appeal  from  that  decision  to  the  courts. 

N.  0.  (rflw  Light  Co.  vs.  Board  of  Assessors,  270. 

The  paid  up  capital  stock  of  the  New  Orleans  Gas  Light  Company  is 
subject  to  assessment  and  taxation,  like  any  property  of  that  cor- 
poration. The  value  of  such  stock  is  to  be  ascertained  from  the 
market  price  or  in  any  other  manner. 

K  0.  aty  Oas  Light  Co.  vs.  Board  of  Assessors,  475. 

Vacant  property,  whoso  owner  does  not  reside  in  the  parish  where  it  is 
situated,  may  be  validly  assessed  as  the  property  of  its  immediately 
preceding,  but  deceased  owner,  of  whose  succession  it  is  a  part -and 
in  whose  name  it  stood  on  the  public  records. 

Sewell  et  dl.  va  Watson,  589. 

The  assessment  of  certain  real  estate  made  in  the  year  1877  for  four 
years  under  the  statute  of  that  year,  and  not  complained  of  then, 
can  not  be  changed  thereafter  during  the  four  years,  except  to  make 
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proper  subtraction  for  destruction,  or  proper  addition  for  improve- 
ments to  the  property,  made  after  the  assessment. 

State  ex  rel.  Canton  vs.  Board  of  Assessors,  806, 

The  assessment  of  the  property  of  a  tax-payer  on  the  assessment  rolls, 
and  the  methods  used  in  fixing  its  value  are  presumed  to  be  correct 
until  he  proves  the  contrary. 

City  of  K  0.  vs.  La,  Savings  Bank  and  Safe  Deposit  Co.,  826. 

It  is  not  necessary  that  the  assessment  roll  should  Itemize  the  property 
of  a  corporation  over  and  above  its  capital  stock,  designated  as 
surplus.  Ih. 

In  assessing  the  real  estate  of  a  corporation  its  present,  and  not  its  cost 
value,  is  the  standard  of  valuation.  lb, 

A  transposition  of  figures  from  one  column  of  the  assessment  rolls  ta 

another  column,  made  by  one  of  the  assessors  without  the  authority 

of  the  Board  of  Assessors,  and  made  after  the  rolls  were  closed,  is 

of  no  effect,  and  in  construing  the  rolls  will  be  held  as  not  having 

been  done. 

St,  Charles  SL  R.  B,  Co,  vs.  Board  of  Assessors,  862, 

An  assessment  of  the  capital  stock  of  a  corporation  at  its  par  value, 
when  the  evidence  shows  it  has  a  higher  market  value,  is  a  valid 
assessment  lb. 

The  law  which  makes  the  market  value  of  the  evidences  of  rights  to  the 
capital  of  a  corporation,  as  a  criterion  of  value,  for  purposes  of  tax- 
ation, of  its  capital,  or  capital  stock,  is  not  unconstitutional. 

16. 

ATTACHMENT. 

A  judge  has  no  authority  to  release  an  attachment  of  property  claimed 
to  be  exempt  from  seizure  on  the  ex  parte  application  of  the  defen- 
dant The  plaintiff  must  be  duly  notified  of  the  application,  and  giv- 
en an  opportunity  to  be  heard. 

Claflin  &  Co.  vs.  Lisso  d  Scheen,  171, 

ATTORNEY  AT  LAW, 

In  determining  the  amount  to  be  allowed  to  an  attorney  for  professional 
services  in  behalf  of  a  succession  the  court  will  be  guided  by  the 
extent  and  character  of  the  services  rendered,  and  also  by  the  size 
and  value  of  the  succession.  Succession  of  Linton,  130, 

BANKRUPT  LAW. 

An  insolvent  debtor  who  has  under  the  bankrupt  law  made  a  composi- 
tion with  his  creditors,  may,  in  the  absence  of  contrary  stipulations, 
authorize  an  agent  to  sue  for  and  collect  his  assets. 

John  M.  Henderson,  Trustee,  vs.  Case,  Receiver  of  the  Crescent 
City  National  Bank,  215, 
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The  publication  of  the  notices  required  by  the  bankrupt  law  of  the 

United  States  on  the  part  of  the  bankrupt,  will,  in  the  absence  of 

fraudulent  omission  of  the  name  of  a  creditor  from  his  schedule, 

bar  any  claim  of  that  creditor  provable  under  the  bankrupt  act 

Henrietta  8.  Noland,  Executrix,  vs.  Clifford  <?.  Wayne,  401. 

Where  the  liability  of  a  surety  on  a  sequestration  bond  is  fixed  by  a 
judgment  at  the  date  of  the  principars  adjudication  in  bankruptcy, 
the  claim  of  the  surety  against  the  principal  is  provable  under  the 
bankrupt  act,  and  hence  is  extinguished  by  the  principal's  dischaige 
in  bankruptcy;  even  though  it  appear  that  at  the  time  of  the  adjudi- 
cation in  bankrupcty,  the  surety  had  paid  nothing  on  account  of 
his  liability.  lb. 

An  insolvent  who  has  made  a  voluntary  surrender,  and  obtained  a  dis- 
charge under  the  bankrupt  law  of  the  United  States,  is  estopped 
from  suing  to  recover,  or  setting  up  a  title  to  property,  which  he 
alleges  was  his  at  the  time  he  surrendered  in  bankruptcy,  but  of 
which  he  avers  he  had  made  a  simulated  transfer,  to  prevent  it  from 
passing  into  the  hands  of  his  assignee,  and  thus  protect  it  from  the 
recourse  of  his  creditors.  **Nemo  allegans  suam  turpitudinem  est 
au^Uendus"  Oovy  Hood  vs.  Henry  Frellsen,  577. 

Where  a  sum  of  money  is  received  by  a  factor  and  commission  mer- 
chant, under  a  written  stipulation  of  the  factor  that  he  received  the 
money  to  be  invested  by  him  for  the  owner's  account,  the  debt  thus 
incurred  by  the  factor  is  a  fiduciary  one,  and  under  the  United  States 
Bankrupt  Act  of  1867,  is  not  affected  by  the  factor's  discharge  in 
bankruptcy.  Louis  Desobry  vs.  Henry  Tete,  809. 

The  balance  due  by  a  factor  to  his  client  whether  liquidated  by  the  pro- 
missory note  of  the  factor,  or  not,  is  not,  in  tlie  hands  of  a  trans- 
ferree  of  the  client,  a  fiduciary  debt,  and  therefore  is  extinguished 
by  the  factor's  discharge  in  bankruptcy.  Tb. 

BANES. 

Where  a  bank  certifies  as  good  a  check  on  it  to  the  order  of  a  certain 
payee,  and  the  check  Is  subsequently  altered  by  the  drawer  so  as  to 
make  it  payable  to  bearer,  and  thus  altered  is  paid  by  the  bank  to 
some  unknown  party  before  the  original  payee  is  advised  of  the 
certification,  and  before  any  third  person  has  acquired  an  interest 
in  the  check,  the  bank  can  not  be  held  for  any  loss  to  others  caused 
by  paying  the  check,  because  of  an  agreement  between  those  others 
and  the  drawer,  to  which  the  bank  was  not  privy. 

Abrams  &  Co.  vs.  Union  National  Bank,  61. 
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The  purchaser  of  a  dishonored  bill,  who  buys  it  from  one  who  is  not  the 

owner,  and  who  is  not  authorized  to  sell,  acquires  no  title  as  against 

the  real  owner.  Henderson  vs.  Case,  215. 

One  who  buys  a  negotiable  note  after  its  maturity  takes  it  subject  to  all 

of  the  defenses  that  could  be  pleaded  against  his  assignor.  / 

De  8t,  Homes  vs.  Lovco  Steam  Cotton  Pi'tss  Oo,,  229,    ^^jj'' 
A  waiver  of  protest  by  the  indorsers  of  a  promissory  note  inclndes  a 

waiver  of  demand. 

Harvey  vs.  Nelson,  Lanphier  &  Co,  and  Short,  434, 
The  surrender  of  a  matured  mortgage-note,  and  the  cancellation  of 

the  mortgage,  is  a  sufiQcient  consideration  for  a  second  note  for  the    . 

same  debt,  secured  by  a  second  mortgage,  and  payable  at  a  later 

date.  O'Keefe  vs.  Handy,  Sheriff,  et  al,  632, 

See  Bbabish  Johkson  vs.  Bctleb,  770. 

BOARD  OF  LIQUIDATION. 

A  mandamus  will  not  issue  to  compel  the  Board  of  Liquidation  to  fund 
certain  warrants  when  it  does  not  appear  that  any  demand  to 
fund  them  was  ever  made  on  the  Board.  A  demand  on  the  Auditor 
of  the  State  to  fund  warrants  will  not  put  the  Board  of  Liquidation 
in  default.  State  ex  rel,  Bartlette  vs.  Board  of  Liquidation,  273, 

BONDS  (OF  THE  STATE). 

Bonds  of  the  State  issued  in  strict  conformity  to  law,  and  for  a  valid 
consideration,  and  not  shown  to  have  constituted  a  part  of  the  free- 
school  fund,  are  entitled,  under  the  funding  act  of  1874,  to  be  ex- 
changed for  the  consolidated  bonds  of  the  State. 

Sterry  vs.  Board  of  Liquidation,  46, 
CITATION. 

See  Practice  and  Pleading. 

CLEBK  OF  COURT. 

The  clerk  of  the  probate  court  has  power  to  render  an  order  of  sale  of 
succession  property.  Heirs  of  Herriman  yb,  Janney,  276, 

COMMUNITY. 

A  widow,  who  by  a  series  of  acts  extending  through  years  lias  tacitly 
accepted  the  community,  can  not  afterward  renounce  it. 

Wisdom  vs.  Parker,  52, 

A  man  and  a  woman,  in  contemplation  of  marriage,  may  enter  into  a 
valid  marriaf^e  contract  by  which  it  is  stipulated  that  certain  sepa- 
rate property  of  the  man  and  of  the  woman  shall  enter  into,  and 
form  a  part  of  the  community  to  arise  between  them  as  husband 
and  wife.  And  the  property  embraced  in  the  contract  shall  consti- 
tute a  portion  of  said  community. 

Hanley  vs.  Mary  A,'I>rumm,  106, 
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A  widow  who  mortgages  her  undivided  half  of  a  certain  piece  of  com- 
munity property  thereby  accepts  the  community. 

Cestac  vs.  Florane,  493. 

CONSIGNOR  AND  CONSIGNEE. 

Where  cotton,  which  had  been  transferred  by  a  planter  in  a  neighboring 
State,  under  the  form  of  conveyance  of  the  common  law  chattel- 
mortgage,  to  secure  a  certain  creditor,  is  afterwards  shipped  by  a 
common  carrier  for  the  account  of  the  creditor,  the  delivery  of  the 
cotton  to  the  carrier  is  a  transfer  of  the  legal  title  to  the  creditor, 
who  thereby  becomes  in  effect  the  consignor,  and  whose  rights  of 
ownership  of  the  cotton  can  not  be  affected  by  an  attachment  levied 
by  any  other  creditor  of  the  shipper. 

Chaffe  &  Sons  vs.  Heyner,  594, 

The  action  of  a  consignee  in  accepting  or  refusing  a  consignment  can 
not  affect  the  consignor's  title  to  the  goods  consigned.  lb. 

Where  two  lots  of  goods  are  consigned  by  one  single  bill  of  lading,  for 
account  of  two  different  persons,  the  consignee  can  not  accept  the 
consignment  as  to  one  lot,  and  refuse  it  as  to  the  other.  If  he 
accepts  as  to  one,  he  thereby  accepts  as  to  both.  lb. 

The  rights  of  a  consignee,  on  the  goods  shipped  to  him,  who  has 
refused  to  accept  the  consignment,  and  who  attaches  the  goods  as 
an  ordinary  creditor,  are  subordinate  to  the  rights  of  an  intervenor 
who  has  advanced  on  the  goods,  and  holds  as  the  transferree  of 
the  consignor,  the  bill  of  ladhig  of  the  goods.  The  intervenor  in 
such  a  case  has  a  right  of  pledge  on  the  goods. 

Cliopin  vs.  C7arfc,  846, 

CONSTITUTION. 

Article  127  of  the  constitution  of  1845,  requiring  ,that  taxation  shall  be 
equal  and  uniform,  applies  as  well  to  municipal  as  to  State  taxes. 

St€Ue  ex  rel  Southern  Bank  vsi  Pilsbury,  Mayor,  1, 

An  obligation  which  was  valid  when  incurred  can  not  be  impaired  by 
any  amendment  of  the  constitution  of  the  State. 

Cole  vs.  La  Chambre  et  ol,  4t 

There  is  no  unconstitutional   discrimination  in    forbidding    markets, 
within  certain  prescribed  limits,  and  imposing  a  license  on  all  who 
keep  markets  outside  of  those  limits.  State  vs.  GiscJi,  544, 

CONTEMPT  OF  COURT. 

A  party  may  be  imprisoned  for  a  contempt  of  court  without  the  previous 

finding  of  an  indictment,  or  laying  of  an  information  against  bim 

for  the  offense. 

State  ex  rel  Farmer  vs.  Judge  Parish  Court  of  Ouachita,  116, 
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CONTRACTS. 

The  forms  of  legal  remedies  in  force  at  the  date  of  a  contract  make  na 
part  of  the  contract. 

State  ex  rel.  Southern  Bank  vs.  Fihhury^  Mayors  et  oZ.,  i. 

The  pleas  of  error  of  law,  of  fraud,  and  of  want  of  consideration,  will 

not  avail  to  defeat  the  enforcement  of  a  written  and  honorable 

obligation,  unless  they  are  clearly  proved. 

Fairchild  vs.  McEnery  et  al,  695, 
CORPORATION. 

A  creditor  of  a  corporation  suing  to  forfeit  its  charter  on  the  ground  of 
its  insolvency  must,  before  he  can  demand  the  provisional  appoint- 
ment of  a  receiver  or  judicial  sequestrator,  under  section  688  of 
the  Revised  Statutes,  prove  that  the  corporation  is  the  special  kind 
of  corporation  subject  to  a  forced  liquidation  under  that  section. 

Bothick  vs.  Society  Temine  JDereclie,  63. 

In  order  to  make  the  pledge  of  a  certificate  of  the  stock  of  a  corpora- 
tion valid  as  to  third  persons  it  is  not  necessary  to  give  notice  of 
the  pledge  to  the  company. 

Factors'  and  Traders*  Insurance  Company  vs.  Marine  Dry  Dock 
and  Shipyard  Company,  149, 

Where  knowledge  of  a  fact  by  a  corporation  is  necessary,  the  corpora- 
tion is  held  to  know  concerning  that  fact  whatever  its  president  and 
other  chief  officers  know.  lb, 

A  corporation  is  liable  for  the  damages  caused  by  the  wrongful  cancel- 
ing of  a  certificate  of  its  stock  by  its  president  and  secretary. 

Ih. 

A  corporation  can  not  be  held  to  knowledge  of  the  ownership  of  eighty 

shares  of  its  stock  by  any  transferree  of  a  certificate  of  that  stock 

merely  because  he,  through  an  agent,  voted  at  an  election,  at  which 

12,475  shares  voted  in  the  affirmative,  and  68  only  in  the  negative. 

Friedlander  vs.  Slaughter  House  Co,,  523, 

Where  certain  stock  of  a  corporation,  standing  on  its  books  in  the 
name  of  a  judgment  debtor,  is  seized  and  sold  by  the  sheriff  as  the 
debtor's  property,  and  a  judicial  tribunal,  of  competent  jurisdiction, 
of  last  resort,  after  a  fair  contest,  in  good  faith,  by  the  corporation,, 
orders  the  stock  to  be  transferred  to  the  purchaser  under  such 
seizure  and  sale,  the  corporation  can  not  be  liable  to  the  holder  of 
the  certificate  of  the  stock,  who  took  no  steps  to  protect  himself.  • 

lb. 

A  municipal  corporation,  under  legislative  permission,  can  forbid  the 
opening  of  markets,  except  at  designated  places,  and  such  forbid- 
ding is  an  exercise  of  its  power  to  regulate  markets. 

State  vs.  Qisch,  544. 
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The  court  may  on  its  own  motion  appoint  a  liquidator,  or  receiver  of  a 
corporation,  where  its  charter  malces  ao  provision  for  its  liquidation 
and  the  necessity  for  its  liquidation  shall  arise. 

In  the  Matter  of  the  Mechanics'  Society^  627. 

A  corporation  authorized  to  sell  its  property  is  in  general  authorized  to 
mortgage  it.  Ih. 

The  New-Orleans  Mechanics'  Society  was  authorized  to  mortgage  its 
property  to  raise  the  means  necessary  to  make  the  repairs  required 
by  the  Joint  resolution  of  the  Legislature  of  1867,  and  the  holders 
of  the  mortgage  may  sell  the  property  to  satisfy  their  debt,  but  the 
purchaser  must  take  it  subject  to  the  same  liability  of  forfeiture  to 
.  the  State  it  was  under  while  owned  by  the  society.  lb. 

Inhere  a  petition  is  filed  praying,  for  certain  alleged  reasons,  the  for- 
feiture of  the  charter  of  a  banking  corporation,  an  order  of  court, 
which  does  not  decree  the  forfeiture,  but  which  merely  appoints 
commissioners  to  take  charge  of  the  assets  of  the  corporation,  can 
not  be  construed  as  directing  the  liquidation  of  the  affairs  of  the 
corporation. 

State  ex  rel,  Morey  vs.  Judge  of  Vie  Fifth  DUtrict  Courts  823. 

A  stockholder  of  a  corporation  has  an  interest  to  prevent  the  sale  of 
the  corporate  property  by  persons  having  no  legal  power  or  man- 
date to  sell.  lb. 

Before  a  suit  for  the  forfeiture  of  the  charter  of  any  bank  located  in 
the  city  of  New  Orleans  can  be  entertained,  it  is  indispensable  that 
a  petition  praying  for  the  forfeiture  shall  be  presented  by  the  Attor- 
ney General,  or  by  the  district  attorney,  or  by  them  both. 

State  vs.  atigens'  Savings  Bank,  836. 

The  officers  of  a  bank  are  without  authority  to  waive  the  service  of  a 
petition  praying  a  forfeiture  of  its  charter,  or  to  waive  the  delay 
within  which  third  persons  may  intervene  to  protect  their  interest, 
or  of  filing  an  answer  which  virtually  confesses  the  forfeiture  of  the 
charter,  and  admits  the  necessity  of  the  immediate  liquidation  of 
the  bank.  lb. 

A  court  is  without  authority  to  order  the  liquidation  of  a  bank  and  the 

transfer  of  its  assets  to  commissioners  until  the  propriety  of  such 

an  order  has,  on  proper  inquiry,  been  judicially  ascertained. 

lb. 
^EE  in  re  Sf  echanios'  Soctety,  627. 

COSTS. 

See  Pbaci-ice  and  Pleading. 

COUNTER-LETTERS. 

Private  counter-letters  have  no  effect  as  against  creditors. 

Succession  of  Tabary,  409. 


INDEX.  893? 


CX)UBTS. 

Tho  probate  court  before  which  a  succession  has  been  opened,  and  is 
being  administered,  has  jurisdiction,  at  the  instance  of  a  mortgage 
creditor  of  the  succession,  to  order  the  sale  of  the  mortgaged.prop* 
erty,  and  the  sale  of  such  property,  under  an  order  of  seizure  and 
sale  issued  by  the  probate  court,  is  not  a  nullity.  The  order  must 
stand  as  a  binding  decree  of  court  until  reversed  by  an  action  of 
nullity,  or  on  appeal.  JVtsdom  vs.  Bnckner,  52, 

The  Third  District  Court  for  the  parish  of  Orleans  has  no  authority  on 
the  application  of  one  party  to  enjoin  another  party  from  prosecut- 
ing suits  brought  by  him  in  a  justice's  court  against  third  persons, 
and  to  which  tho  one  asking  for  the  injunction  is  not  a  party. 

Lannes  et  al  vs.  Courege  et  al,  74. 

The  adjustment  of  conflicting  mortgage  claims  falls  within  the  jurisdic- 
tion of  the  court  from  which  the  process  issued  under  which  the  sale*- 
of  the  mortgage  property  was  made. 

Factors*  and  Traders'  Insurance  Co.  vs.  DeBlanc  et  al,  100. 

Ck>urts  of  ordinary  jurisdiction  are  empowered  to  issue  writs  of  seizure 
and  sale  against  succession  property. 

Berens  vs.  Executors  of  Boutte,  tl2. 

A  suit  against  the  surviving,  and  liquidating  partner,  by  the  succession 
of  the  deceased  partner,  for  a  settlement,  or  a  partition,  must  be- 
brought  in  a  court  of  ordinary  jurisdiction. 

Walmsley  and  Patterson  vs.  Mendelsohn  dbNevynian,  152. 

The  parish  court  is  without  jurisdiction  of  an  action  of  revendication 
brought  to  recover  property  worth  over  $500,  and  which  was  sold 
by  the  administrator  of  a  succession  no  longer  in  existence. 

Fields,  Tutrix,  vs.  Oagn6  and  Wife,  182. 

A  parish  court  has  no  jurisdiction  of  a  suit  brought  to  annul  a  judg- 
ment of  a  district  court.  lb. 

Where  the  lower  judge  rejects  the  evidence  of  a  witness  on  the  ground 
that  she  was,  on  her  own  uncontradicted  testimony,  the  wife  of  the 
accused,  he  decides  a  question  of  fact,  and  his  decision  can  not  be 
reviewed  by  this  court.  If  the  woman  were  not  really  the  wife  of 
the  accused,  that  fact  should  have  been  set  forth  in  afiQdavits  on  an 
application  for  a  new  trial.  State  vs.  Ptitchard,  209. 

Where  the  plaintiff  avers  in  his  petition  for  an  injunction  that  the  acts 
of  the  defendant  have  already  caused  him  damage  in  the  sum  of 
8500,  and  will,  unless  restrained,  cause  him  a  further  damage  of 
S2000,  the  district  court  has  jurisdiction. 

Gay  vs.  K  0.  Padfic  R.  W.  Co.,  274, 

The  district  court  is  without  jurisdiction  of  a  suit  by  an  administratrix 
to  compel  a  creditor  of  the  succession,  who  has  had  certain  succes- 
sion property  sold  under  executory  process,  to  pay  over  the  pro- 
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ceeds  of  the  property  for  distribution  between  herself  and  her  minor 
children.  The  object  of  such  a  suit  is  to  settle  a  succession,  which 
the  parish  court  alone  has  authority  to  do.    Gordon  ts.  Knox,  284, 

The  courts  are  invested  with  full  power  to  inquire  into  and  pronounce 
on  the  validity  of  election  returns.  Knight  vs.  Ragan,  289. 

A  probate  judge  is  disqualified  to  pass  on  the  homologation  of  an  ex- 
ecutor's account  when  he  Is  put  down  on  the  account  as  creditor 
even  of  a  paid  debt.  Siu;ce89ion  of  Stiea^  323, 

Where  a  suit  is  instituted  in  the  court  of  one  parish  and  there  pros- 
ecuted to  a  judgment,  is  removed  by  an  act  of  the  Legislature  to 
the  court  of  another  parish,  which  is  invested  by  the  act  with  full 
jurisdiction  of  the  case,  the  latter  court  has  jurisdiction  of  the  suit 

to  revive  the  judgment  in  said  suit. 

Hammett  vs.  Sproicl  et  aL,  326. 

A  succession  being  thus  at  an  end,  the  heirs  are  owners  in  common  of 
the  hereditary  effects,  and  the  Second  Court  of  New  Orleans,  being  a 
court  of  Probates  only,  is  without  jurisdiction  of  a  suit  for  their 
partition.    Woolfolk  v.  Woolfolk,  30  Annual  139,  approved. 

Freret  vs.  Heirs  of  Freret,  506. 

The  court  of  ordinary  jurisdiction,  and  not  the  probate  court,  has  juris- 
diction of  a  suit  for  the  partition  of  property  which  belongs  in  part 
to  the  major  and  minor  heirs  of  of  a  deceased  wife,  and  in  part  to 
the  surviving  husband.  It  is  only  when  the  property  belongs  wholly 
to  a  succession,  under  administration,  that  the  probate  court  has 
jurisdiction  of  a  suit  for  its  partition. 

Buddecke  vs.  Buddecke  et  al.,  572. 

The  parish  court  has  jurisdiction  to  issue  an  order  of  seizure  and  sale, 
where  the  amount  involved  is  $500,  exclusive  of  interest. 

Bahin.  Administrator,  vs.  Delahoussaye,  725. 

Where  executory  proceedings  are  taken  in  a  parish  court,  all  conflicting 
claims  of  privilege  or  mortgage  on  the  property  ordered  to  be  sold, 
no  matter  how  large  the  claims,  must  be  brought  in  the  parish 
court  for  classification  and  adjustment.  lb. 

A  demand  that  the  administratrix  of  a  succession,  and  widow  in  com- 
munity, shall  file  an  account,  so  that  the  plaintiff^  who  claims  to  be 
the  transferree  of  one  of  the  heirs,  may  obtain  a  settlement  of  the 
rights  involved  in  the  unsettled  community  and  succession,  is  of  a 
probate  character,  and  hence,  irrespective  of  the  amount  in  dispute, 
is  within  the  jurisdiction  of  the  parish  court. 

Boisse  and  Husband  vs.  Dickson,  Administratrix,  et  oL,  741. 

The  parish  court  is  without  jurisdiction  to  enjoin  the  execution  of  a 
judgment  of  the  United  States  Court,  or  of  a  District  Court  of 
the  State.  Shields  vs.  Pipes,  Tax  Collector,  765. 

See  Chapman  vs.  Nelson,  341. 
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Before  this  court  can  pass  on  the  queBtion  whether  the  lower  judge 
rightfully  refused  to  allow  the  change  of  venue  asked  for  by  a 
prisoner  on  trial  for  murder,  the  evidence  on  which  the  application 
for  a  change  of  venue  was  made  must  be  brought  before  it  in  a  bill 
of  exceptions.  State  vs.  Daniel,  91. 

This  court  will  only  reverse  the  rulin^^  of  the  lower  court  on  the  ques- 
tion of  a  change  of  venue  when  the  evidence  brought  up  in  a  bill  of 
exceptions  shows  indisputably  that  the  judge  below  has  misapplied 
or  arbitrarily  violated  the  law.  16. 

The  clerical  error  of  writing  the  word  "  parish,"  instead  of  the  name  of 
the  parish  where  the  killing  was  done,  in  the  copy  of  the  indictment 
served  on  the  accused,  when  the  caption  of  the  copy  gives  the  name 
of  the  parish,  is  no  ground  for  continuance.  lb, 

Where  no  fraud  or  wrong  is  shown,  no  objection  of  irregularity  as  to 
jbhe  drawing  of  the  venire  for  a  certain  term  of  court  will  be  sus- 
tained, if  made  after  the  first  day  of  the  term.  Ih. 

Since  the  passage  of  the  act  of  1873  (page  166,  sections  2  and  15),  the 
members  of  a  police  jury  may  be  drawn  as  talesmen  in  criminal 
trials.  Ih, 

Dying  declarations  are  admissible,  whether  made  to  an  officer  or  pri- 
vate person,  and  whether  verbal  or  written.  lb. 

Declarations  made  under  a  belief  of  impending  death  are  dying  decla- 
rations, although  the  wounded  man  making  them  did  not  die  until 
several  days  thereafter.  lb. 

The  fact  that  the  accused  offered  no  evidence  on  his  tiial  does  not  give 
to  his  counsel  the  right  to  the  closing  argument  lb. 

The  accused  may  be  tried  on  a  second  indictment  for  murder  when  the 
first  indictment  was  invalid.  lb. 

In  criminal  cases  no  foreman  need  be  appointed  to  the  jury,  and  the 
verdict  of  the  jury  may  be  delivered  orally  and  in  open  court. 

lb. 

An  Indictment  for  murder  correctly  charges  that  the  ciime  was  com- 
mitted on  the  day  that  the  mortal  blow  was  given,  although  it 
appears  that  the  deceased  did  not  die  until  a  day  following  the  blow. 

State  vs.  WallmaTif  146. 

Evidence  will  not  be  admitted  to  show  that  one  of  the  jurors  in  a  mur- 
der case  only  agreed  to  the  verdict  of  guilty  on  condition  that  a 
petition  signed  by  every  member  of  the  jury  should  be  addressed 
to  the  Governor  asking  that  the  penalty  be  commuted  from  death 
to  imprisonment  for  life.  lb. 

An  information  which  charges  that  the  accused  stole  '*  one  mule  valued 
at  seventy  dollars,  the  property  of  John  M.  DeFee,"  sufficiently 
describes  the  stolen  pioperty.  State  vs.  King,  179. 
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The  granting  of  a  oontinuanoe  in  a  criminal  case  is  within  the  sound 
discretion  of  the  court.  lb. 

A  witness  who  testifies  to  the  confessions  of  one  accused  of  crime  is  not 
required  to  swear  to  the  precise  words  of  the  accused.  It  is  enough 
that  he  testifies  to  the  substance  of  what  the  accused  said. 

State  vs.  Avery,  ISL 

Whether  the  confessions  of  an  accused  were  induced  by  threats  or 
promises  is  a  question  of  fact  which  this  court  can  not  review. 

lb, 

A  sheriff  can  not  legally  authorize  a  constable  elected  in  and  for  another 
parish  to  execute,  within  the  parish  of  which  he  is  sheriff,  an  attach- 
ment issued  for  an  absent  witness  in  a  criminal  case,  and  a  return 
made  by  such  a  constable  that  the  witness  '*  could  not  be  found,*'  is 
not  sufficient.  A  return  in  such  a  case  must  be  specific,  and 
describe  what  inquiry  and  search  for  the  witness  had  been  made. 

Slate  vs.  Baitreaux,  188. 

When  a  prisoner  has,  in  proper  time,  ordered  subpoenas  to  issue,  he  can 
not  be  compelled  to  apply  for  attachments,  swear  to  the  facts  he 
intends  to  prove  by  his  witnesses,  or  go  to  trial  without  them,  until 
an  earnest  and  vain  effert  has  been  made  to  bring  them  into  courL 

15. 

Where  a  reasonable  doubt  exists  as  to  whether  an  accused,  charged 
with  a  capital  offense,  has  had  suflQcient  assistance  jflven  to  him  to 
enable  him  to  produce  his  witnesses,  he  must  be  given  the  benefit 
of  the  doubt.  lb. 

Where  the  counsel  of  a  defendant  convicted  of  manslaughter  has  in 
due  season  presented  to  the  lower  judge  his  written  bills  of  excep- 
tion to  the  rulings  of  the  judge  on  matters  of  Itiw,  and  without  any 
fault  of  the  accused  or  his  counsel  the  bills  of  exception  are  absent 
from  the  files  of  the  court,  a  new  trial  will  be  granted,  even  though 
it  appear  that  the  application  for  a  new  trial  was  not  made  to 
the  lower  court  until  after  an  appeal  had  been  taken. 

State  vs.  Bess,  191. 

The  confession  of  one  indicted  for  larceny,  made  while  in  custody,  and 
without  any  threat,  promise  of  reward,  or  immunity  from  punish- 
ment, is  admissible  in  evidence.  State  vs.  Perkins,  19:2. 

Where  a  party  indicted  for  murder  is  convicted  of  manslaughter,  and 
the  conviction  is  set  aside  as  an  absolute  nullity  by  this  court,  he 
can  not  be  subsequently  indicted  and  tried  for  the  same  offense, 
unless  the  indictment  is  found  within  a  year  from  the  time  the 
crime  is  charged  to  have  been  committed.  A  criminal  prosecution 
which  has  been  declared  a  nullity  does  not  interrupt  prescription. 

State  vs.  Morrison,  :2 11. 
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Where  an  accused  under  one  yerdict  of  condemnation,  is  twice  sen- 
tenced by  the  court  to  two  punishments,  to  be  inflicted  at  different 
places,  and  of  difiterent  duration,  the  last  sentence  is  null  and  void. 

State  vs.  Davis,  249. 

Where  the  accused  is  charged  with  feloniously  breaking  into  a  store 
"  with  intent  to  steal "  evidence  is  admissible  to  show  that  certain 
articles  were  actually  stolen  from  the  store  at  the  time  it  was 
broken  into  and  entered.  State  vs.  Woods  et  aL,  267. 

Whether  a  witness  for  the  defense  in  a  criminal  trial  who  has  already 
testiflod  of  the  matter  may  be  re-introduced  in  order  to  contradict 
evidence  in  rebattal  introduced  by  the  State,  is  a  matter  left  to  the 
discretion  of  the  court.  lb. 

The  allegation  that  '*  the  information  is  defective  as  not  being  in  con- 
formity to  the  common-law  principles  established  by  section  976  of 
our  Revised  Statutes,"  is  too  vague  to  support  a  motion  in  arrest 
of  Judgment.  lb. 

A  motion  in  arrest  of  judgment  in  a  conviction  for  burglary,  on  the 
ground  that  certain  language  was  not  used  in  the  charging  part  of 
the  information,  will  not  be  sustained,  when  it  appears  that  the 
charge  in  the  information  would  not  have  been  increased  in  per- 
spicuity by  the  employment  of  the  language.  lb. 

In  an  information  which  charges  burglary  committed  during  a  certain 
night,  it  is  not  necessary  to  specify  the  hour  of  the  night,     lb. 

The  prosecution  of  all  except  capital  offenses  may  be  made  on  inform- 
ation, lb. 

One  who  is  being  tried  on  the  charge  of  murder  has  a  right  to  demand  that 
the  court  should  instruct  the  jury  that  if  they  find  that  the  deceased 
had  previously  threatened  the  accused  with  his  life,  or  some  great 
bodily  harm,  and  that  subsequently  they  met  without  design,  and 
from  the  motions  and  actions  of  the  deceased  the  accused  was  in- 
duced to  believe,  and  had  reasonable  ground  to  believe  that  the  de- 
ceased was  about  to  carry  his  threats  into  execution,  the  accused 
had  the  right  to  defend  himself  even  by  killing  his  assailant  if  neces- 
sary to  protect  himself,  and  the  jury  should  acquit,  although  it 
should  afterwards  appear  that  there  was  no  such  design  on  the  part 
of  the  assailant.  State  vs.  St  Geme,  302. 

Although  in  charging  the  jury  in  a  criminal  case  the  court  need  not 
charge  in  the  very  words  asked,  provided  a  charge  substantially 
covering  every  thing  requested  be  given,  it  Is  yet  error  in  the  court 
to  designate  a  perfectly  legal  request  to  charge  as  illegal.  16. 

An  objection  to  the  manner  of  drawing  a  venire  can  not  be  successfully 
made,  unless  made  on  the  first  day  of  the  week  for  which  the  venire 
was  drawn.  State  vs.  Johnson,  368. 

57  31 
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Whether  certain  interrogatories,  objected  to  as  leading  and  tending  to 
elicit  mere  opinions  instead  of  facts,  should  be  put' to  a  witness,  is 
a  matter  that  rests  in  the  sound  discretion  of  the  court  lb. 

Evidence  offered  in  defense,  and  not  in  rebuttal,  in  a  trial  for  murder, 
to  show  that  shortly  before  the  homicide  another  party  had  pnblidy 
threatened  to  kill  the  deceased,  when  neither  the  party's  name,  nor 
any  of  the  surrounding  circumstances  of  his  alleged  threat  is  made 
to  appear,  is  not  admissible.  lb, 

A  remark  by  the  Judge  to  the  prosecuting  officer  in  a  criminal  proceed- 
ing warning  the  latter  to  examine  the  witnesses  carefully  in  order  to 
avoid  the  taking  of  bills  of  exception,  can  not  tend  to  the  prejudice 
of  the  accused,  and  therefore  is  not  a  ground  for  disturbing  a 
verdict.  lb, 

A  continuance  can  not  be  demanded  in  a  criminal  case  on  the  ground 
that  the  court  was  not  properly  organized  because  the  acting  sheriff 
had  been  elected  to  and  was  serving  in  another  office,  when  it 
appears  that  the  successor  of  the  acting  sheriff  qualified  the  day  the 
motion  for  the  continuance  was  made,  and  acted  as  sheriff  on  the 
trial  of  the  case.  State  vs.  O' Grady,  378, 

Where  one  of  two  men  indicted  for  murder  is  acquitted,  and  the  other 
convicted,  the  one  convicted  can  not  obtain  a  new  trial  on  the  alle- 
gation that  he  could  prove  by  his  co-defendant  that  the  deceased 
threatened  to  kill  him,  and  actually  attempted  to  carry  the  threat 
into  execution,  when  it  appears  by  the  terms  of  his  own  edlogations 
that  the  attempts  of  the  deceased  to  carry  the  threats  into  execu- 
tion were  not  made  until  after  the  accused  had  inflicted  the  mortal 
wound.  lb. 

It  need  not  appear  in  the  record  of  a  criminal  case  that  the  grand  jury 
who  found  the  indictment  were  sworn.  Until  the  contrary  be  affirm- 
atively shown,  it  will  be  presumed  that  the  grand  jury  were  properly 
organized.  State  vs.  Watson,  379, 

Objections  to  the  manner  of  organizing  a  grand  jury  can  not  be  made 
after  a  plea,  and  trial  They  should  bo  made  before  pleading,    lb. 

The  verdict  in  a  murder  case  will  not  be  disturbed  on  the  ground  that 
the  judge  refused  to  charge  that  if  the  jury  believed  that  when  the 
accused  did  the  killing  he  was  insane  from  the  use  of  intoxicating 
liquors  or  other  poisons  sold  and  administered  to  him  by  the  de- 
ceased.   Drunkenness  does  not  excuse  crime.  lb. 

Where  the  record  in  a  murder  case  fails  to  show  that  the  prisoner  Was 
present  at  any  time  during  the  trial,  or  fails  to  show  that  any  plea 
was  ffied  by,  or  in  behalf  of  the  defendant,  the  verdict  in  the  case 
will  be  set  aside  and  the  judgment  annulled. 

Staie  vs.  Henry  BeveUs,  387. 
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An  amendment  of  the  minutes  of  the  criminal  court  in  any  particular 
case,  in  order  to  show  that  the  defendant  was  actually  in  court  dur- 
ing the  trial,  may  be  made  even  after  the  record  of  appeal  has  been 
lodged  in  this  court,  provided  the  amendment  is  made  contradict- 
orily with  the  defendant.  It  can  not  be  made  ex  parte  with  no  no- 
tice to  the  defendant  lb. 

The  clerk  of  the  court  need  only  take  the  oath  of  Jury  commissioner 
once  during  his  term  of  office.  He  need  not  take  it  at  every  draw- 
ing of  a  jury.  lb. 

The  testimony  of  the  clerk  of  the  court  is  not  admissible  to  show  that 
he  was  absent  from  the  drawing  of  a  venire,  when  the  proces  verbal 
of  the  drawing,  signed  by  himself,  recites  his  presence.  lb. 

After  the  judge  has  annulled  and  set  aside,  in  one  case,  a  whole  venire 
drawn  for  that  term,  he  can  not  afterward  during  that  term,  in 
another  case,  hold  such  a  venire  to  be  good.  lb. 

The  term  of  a  criminal  court  does  not  lapse  on  account  of  setting  aside 
a  first  venire,  and  ordering  a  drawing  of  a  second  one,  when  the 
court  remains  in  session  until  the  second  venire  is  drawn,  transact- 
acting  such  business  as  does  not  require  a  jury. 

State  vs.  Vance,  398. 

Section  eleven  of  the  act  No.  44  of  the  year  1877  which  requires  all  cb* 
jections  to  the  manner  of  drawing  venires  to  be  made  on  the  first 
day  of  the  term  of  court,  does  not  apply  to  juries  drawn  after  the 
first  day  of  the  term,  or  to  persons  indicted  during  the  term  for  an 
offense  committed  after  the  first  day  of  the  term.  lb. 

The  clerk  of  the  court  can  not  legally  act  as  jury  commissioner  until  he 
has  taken  the  required  oath  as  such  ;  and  any  venire  he  is  actively 
instrumental  in  drawing  before  taking  that  oath,  must  be  set  aside. 

lb. 

Where  the  record  in  a  case  where  the  defendant  was  prosecuted  for 
murder  fails  to  show  that  the  prisoner  was  present  at  any  time  dur- 
ing the  trial,  the  verdict  in  the  case  will  be  set  aside,  and  the  judg- 
ment annulled.  Staie  vs.  Smith,  406. 

An  amendment  of  the  minutes  of  the  criminal  court  in  any  particular 
case,  in  order  to  show  that  the  defendant  was  actually  in  court  dur- 
ing  the  trial,  may  be  made  even  after  the  record  of  appeal  has  been 
lodged  in  this  court,  provided  the  amendment  is  made  contradict- 
orily with  the  defendant  But  it  can  not  be  made  ex  parte,  with  no 
notice  to  the  defendant  lb. 

The  jury  commissioners  have  no  authority  to  draw  a  grand  jury  at  any 
period  lees  than  fifty  days  before  the  regular  time  for  the  opening 
of  the  court  term.  lb. 

After  the  judge  has  annulled  and  set  aside,  in  one  case,  a  whole  venire 
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drawn  for  that  term,  he  oan  not  afterward  daring  that  term  in  an 
other  case,  hold  such  a  venire  to  be  good.  J6. 

The  contlnuanoe  of  a  case  on  the  ground  of  the  absence  of  a  material 
witness  is  a  matter  in  the  sound  discretion  of  the  court,  and  the  ex- 
ercise of  that  discretion  wiU  not  be  interfered  with  when  there  is 
nothing  to  show  it  was  unsound.  State  vs.  JF^nn,  408, 

Where  an  accused  is  on  trial  under  an  information  for  shooting  with  a 
dangerous  ;weapon,  to  wit  with  a  pt^toZ,  the  information  may  be 
amended  by  substituting  the  word  "gun"  for  the  word  "  pistoL" 

lb. 

The  fact  that  while  a  Jury  in  a  criminal  case  were  deliberating  they  in- 
formed the  deputy  sheriff  in  charge  that  they  desired  farther  in- 
structions from  the  judge,  his  reply  that  the  district  attorney  was 
absent  and  no  further  instructioni^  could  be  had  until  his  return, 
the  consequent  finding  of  the  jury  without  any  further  instructions 
will  not  justify  the  granting  of  a  new  trial,  when  it  appears  that  the 
judge  as  well  as  the  district  attorney  was  absent,  when  the  jury's 
request  for  further  instructions  was  made,  and  the  jury  did  not  re- 
peat the  request  Jb. 

The  correction  of  the  minutes  of  court,  so  as  to  show  the  prisoner's 
presence  at  a  trial,  which  had  been  declared  null  at  his  instance, 
and  on  his  assignment  as  error  the  failure  to  mention  his  presence 
in  the  minutes,  can  hare  no  effect  upon  the  second  trial.  The  final 
decree  of  this  court  setting  aside  the  verdict,  and  annulling  the 
judgment  thereon  on  the  ground  of  his  presence  not  appearing  on 
the  minutes,  is  conclusive  as  to  the  irregularity  of  that  tricJ. 

StaJte  vs.  Byrd,  419, 

When  a  judgment,  rendered  upon  a  conviction,  has  been  vacated  because 
the  minutes  did  not  show  the  defendant's  presence  when  the  ver- 
dict was  rendered,  such  verdict  and  judgment  can  not  be  pleaded 
in  defense  on  a  subsequent  trial,  and  do  not  sustain  the  plea  ot 
autrefois  convict.  Ih. 

A  nolle  prosequi,  and  the  consequent  discharge  of  the  prisoner,  is  not  a 
bar  to  a  subsequent  indictment  for  the  same  offense ;  and  where 
there  are  two  counts,  a  nol  pros,  of  the  first  does  not  bar  a  prose* 
cution  on  the  second.  So  where,  on  an  indictment  for  murder,  the 
prisoner  is  convicted  of  manslaughter  and  a  new  trial  is  obtained,, 
a  nol  pros,  may  be  entered  as  to  the  charge  of  murder,  and  a  new 
indictment  be  preferred  for  manslaughter.  Ih. 

When,  upon  an  indictment  for  murder,  there  is  a  conviction  of  man- 
slaughter only,  the  verdict  is  in  legal  intendment  an  acquittal  of 
murder,  and  is  a  bar  to  the  further  prosecution  of  the  greater 
offense.  Ih. 
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When,  upon  an  indictment  for  jnurder  containing  a  single  count,  there 
has  been  a  oonyiotion  of  manslaughter,  and  the  Judgment  thereon 
has  been  annulled  on  appeal  for  irregularities  in  the  trial,  the  prls- 
oner  may  be  subjected  to  another  trial  on  the  same  indictment  for 
manslaughter  only,  and  the  announcement  of  the  prosecuting  attor- 
ney, that  a  noL  pros.  Is  entered  as  to  the  charge  of  murder  with 
reservation  of  the  right  to  proceed  for  manslaughter,  means  only 
that  the  Jury  can  not  consider  again  the  charge  of  murder,  of 
which  the  prisoner  has  been  by  legal  inference  acquitted,  but  only 
that  for  manslaughter  as  included  in  the  charge  of  the  major 
crime.  lb. 

A  party  may  be  charged  in  separate  counts,  in  one  information,  of  lar- 
ceny and  burglary.  Such  an  information  is  not  vicious  on  the 
score  of  duplicity.  State  vs.  Depass  and  Baptiste,  487. 

Neither  the  fact  that  two  offenses  are  not  embraced  or  denounced  in  the 
same  statute,  nor  that  they  have  no  necessary  connection  or  simi- 
larity, will  prevent  them  from  being  charged,  on  separate  countsi 
in  a  single  information.  lb. 

The  pleadingps  and  mode  of  procedure  of  criminal  prosecutions  in 
England  obtain  in  Louisiana,  in  virtue  of  a  special  statute  to  that 
effect.  Ih. 

Even  after  an  appeal  in  a  criminal  case  has  been  taken,  the  State  may 
by  a  mandamus  compel  the  lower  Judge  to  so  amend  and  correct 
omissions  in  the  minutes  of  the  court,  as  to  make  them  evidence 
facts  admitted,  or  proven  to  have  transpired  during  the  course  of 
the  trial ;  as,  for  example,  to  show  that  the  defendant  was  present 
at  his  trial,  and  conviction. 

State  ex  rel.  Ogden,  Attorney  (General,  vs.  Judge  Sixth  Judicial 
District  Court,  557. 

A  verdict  of  conviction  for  larceny  will  be  set  aside  when  it  appears 
that  the  information  on  which  the  defendant  was  tried,  and  con- 
victed, only  charged  that  he  "attempted"  to  commit  a  larceny. 
Such  a  sentence  Is  not  responsive  to,  or  Justified  by  the  charge,  and 
the  defendant's  objections  to  it  may  be  made  after  the  trial  and  con- 
viction. State  va  Womacky  635. 

An  information  which  is  "  ordered  "  to  be  filed  by  the  court,  is  pre- 
sumed to  be  filed  "  with  the  consent  of  the  court  first  obtained." 

State  vs.  Bobacker,  651. 

Where  it  appears  that  a  defendant  charged  with  larceny  was  repre- 
sented by  counsel  when  his  case  was  fixed  for  trial,  it  is  no  ground 
for  an  arrest  of  the  Judgment  in  his  case  that  he  was  neither  pres- 
ent when  the  case  was  fixed,  nor  consented  to  its  being  fixed. 

lb. 
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It  is  no  ground  of  just  complaint  tha^  the  accused  was  not  present  at 
the  beginning  of  bis  trial,  when  it  appears  that  be  was  present  in 
court  when  his  "  trial  was  proceeded  with."  lb. 

The  want  of  an  ayerment,  in  an  information  filed  by  a  district  attorney 
pro  tenu,  that  the  district  attorney  was  absent,  disabled,  recused,  or 
refused  to  act,  is  a  defect  which  must  be  objected  to  by  demurrer, 
or  motion  to  quash,  before  trial.  It  can  not  be  availed  of  in  arrest 
of  judgment  16. 

The  charge  in  an  information  that  certain  property  was. stolen  in  a' cer- 
tain parish,  sufficiently  sets  forth  the  locality  of  the  property,  at 
the  date  of  its  theft.  lb. 

Where  an  information,  chargiog  the  crime  of  bigamy,  alleges  that  the 
offense  was  committed  more  than  a  year  before  the  filing  of  the 
information,  but  that  it  had  not  been  made  known  to  any  public 
officer  authorized  to  direct  a  prosecution,  until  within  one  year 
immediately  preceding  the  filing,  the  burden  of  proof  will  be  on  the 
defendant  to  show  that  such  knowledge  was  brought  to  an  officer 
having  authority  to  investigate  the  crime  before  the  said  year. 

State  vs.  Barrow,  691. 

The  surety  on  the  bail  bond  of  one  who  is  accused  of  a  felony,  and  who 
is  in  prison  awaiting  sentence  on  a  conviction  of  another  crime, 
may  effectively  surrender  the  accused  by  a  formal  declaration  to 
that  effect  to  the  sheriff  and  have  his  bond  validly  canceled  by  the 
sheriff,  without  the  necessity  of  going  through  the  idle  show  of 
the  sheriff  leading  the  prisoner  out  of  his  cell,  and  the  bail  there- 
upon leading  him  back  into  it,  and  there  formally  delivering  him  to 
the  sherifit  State  vs.  Trahan  et  aL,  715. 

If  an  accused  person,  against  whom  an  information  has  been  filed  in 
the  parish  court,  does  not  expressly  waive  a  trial  by  jury,  the 
information,  and  all  the  papers  relating  to  it,  must  be  instantly 
transferred  to  the  district  court  which  will  thenceforward  alone 
have  jurisdiction  of  the  case.  StaJte  vs.  Adam,  717. 

Where  the  affidavit  supporting  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  appears  to  be  based  on  a  rumor,  and 
no  pains  were  taken  to  bring  forward  the  newly  discovered  witness 
at,  or  before  the  hearing  of  the  motion,  the  motion  is  properly  over- 
ruled, lb. 

A  verdict  that  the  accused  is  "guilty  as  charged,"  is  responsive  to  the 
charge,  if  the  crime  is  chained  as  the  law  directs  or  permits. 

J6. 

Where  a  clause  of  the  criminal  law  enumerates  several  offenses  linked 
to  the  same  act,  or  enumerates,  disjunctly,  the  intent  necessary  to 
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constitute  each  of  the  offenses,  such  offenses  may  be  cumulated  In 
one  count  lb, 

A  service  of  the  duly  certified  list  of  the  jurors  for  the  term  at  which 
the  accused  was  tried,  made  on  the  accused  during  that  term,  and 
made  two  weeks  before  his  trial,  is  a  sufficient  compliance  with  the 
law  requiring  such  service  to  be  made  two  days  before  the  trial. 

Jack  vs.  Toby,  756, 

A  defendant  on  trial  for  burglary  and  grand  larceny,  has  no  right  to 
introduce  in  evidence  his  own  voluntary  statement  taken  before  the 
magistrate.    Decision  in  State  vs.  Yandergriff,  23  A.  95,  affirmed. 

lb. 

T^is  court  will  not  reyiew  or  pass  on  the  ruling  of  the  lower  court  in  a 
criminal  case,  either  in  receiving  or  rejecting  testimony,  except 
where  the  objections  and  ruling  are  set  forth  in  a  formal  bill  of  ex- 
ceptions. State  vs.  Frangois  Dufour,  804, 

Proof  that  one  accused  of  murder  escaped  and  fled  from  justice,  after 
arrest  for  the  crime  charged,  is  admissible.  lb. 

The  voluntary  declaration  of  one  charged  with  murder,  received  by  the 
committing  magistrate,  is  not  admissible  in  evidence  in  his  favor  on 
the  trial.  lb. 

Arrest  of  judgment  in  a  criminal  case  will  not  be  allowed  on  the  ground 
of  a  want  of  qualification  of  the  jury  commissioners.  Such  an  ob- 
jection must  be  made  in  the  preliminary  stages  of  the  trial. 

State  vs.  Sanford  Miles,  825. 

Where  a  prisoner  was  indicted  and  tried  for  murder,  and  the  jury  found 
him  guilty  of  manslaughter,  he  can  not,  on  a  new  trial  obtained  by 
him,  be  tried  again  for  the  crime  of  murder.  The  obtention  by  the 
accused  of  a  new  trial  as  to  the  verdict  of  manslaughter  can  not  be 
considered  as  a  waiver  of  the  right  to  the  plea  of  autrefois  acquit, 
quoad  the  charge  of  murder. 

State  vs.  Jeff  Dennison  alias  Jeff  Denis,  847. 

On  the  trial  of  an  accused  for  carrying  a  pistol  concealed  on  his  person, 
evidence  to  show  that  the  pistol  belonged  to  another;  that  the  owner 
placed  it  in  the  hands  of  the  accused  merely  to  get  cartridges  for 
it,  and  that  the  accused  had  no  pistol,  and  had  never  been  known  to 
carry  one,  is  not  admissible.  State  vs.  Sandy  Martin,  847. 

A  person  may  be  legally  prosecuted  and  condemned  for  murder  under 
an  indictment  found  within  one  year  from  the  death  of  the  deceased. 
The  prescription  of  one  year,  applicable  to  such  oases,  begins  to  run 
from  the  death  of  the  deceased  and  not  from  the  infiiction  of  the 
wound  resulting  in  the  death,  or  the  date  of  the  arrest  of  the  ac- 
cused. State  vs.  Thos.  Taylor,  857, 
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The  conversationB  of  an  accused,  on  trial  for  murder,  after  the  alleged 
killing,  with  a  person  jointly  indicted  for  the  murder,  are  not  ad- 
missible in  evidence  when  the  indictment  did  not  charge  conspiracy. 

State  vs.  Carroll,  860. 

This  court  can  not  express  an  opinion  as  to  the  weight  and  nature  of 
testimony  in  a  criminal  case ;  more  especially  when  the  testimony 
is  not  before  it  Tb. 

CURATOR  AD  HOC. 

A  curator  ad  hoc  can  validly  acknowledge  in  writing  service  of  petition 
and  citation  addressed  to  him  as  such,  and  such  acknowledgmrait 
brings  the  defendaift  into  court,  and  interrupts  prescription. 

BarUett  vs.  Wheeler,  540, 

DAMAGES. 

Where  in  a  suit  for  damages  against  a  railway  company  on  account  of 
injuries  caused  by  a  collision  it  appears  that  the  negligence  of  the 
injured  party  contributed  to,  and  was  mainly  the  cause  of  the  dis- 
aster, no  recovery  can  be  had  by  him  or  his  legal  representatives, 
even  though  it  be  in  evidence  that  the  servants  of  the  company 
were  in  some  degree  to  blame  for  the  accident. 

Ellen  Murray  vs.  Pontchartrain  B.'K  Co.,  490. 

Where  a  simulated  sale  has  been  set  aside  at  the  suit  of  a  creditor  of 
the  pretended  vendor,  the  creditor  can  not  hold  the  pretended  ven- 
dee in  damages  on  account  of  a  depreciation  of  property,  arising 
after  the  pretended  sale,  when  he  fails  to  show  that  the  simulated 
conveyance  caused  the  depreciation. 

Oardiner  vs.  Succession  of  Scherer,  527. 

The  plaintiff  and  his  surety  in  an  injunction  suit,  restraining  the  execu- 
tion of  an  order  of  seizure  and  sale,  can  not  be  held  liable  in  dama- 
ges, except  by  an  action  on  the  bond.  D^ean  vs.  Hebert,  729. 

DISTRICT  ATTORNEY. 

A  district  attorney  has  a  certain  discretion  as  to  how,  when,  and  whom 
to  sue  in  the  name  of  the  State.  In  a  contest  for  the  possession  of 
an  office  under  the  Intrusion  Act,  he  may,  in  his  discretion,  join 
either  of  the  contestants  as  a  party  plaintiff,  and  the  contestant 
whom  the  district  attorney  has  refused  to  join  as  plaintiff^  but 
offered  to  join  as  defendant  in  the  suit,  can  not,  on  that  ground, 
maintain  a  claim  for  damages  against  the  district  attorney. 

FarroT  vs.  SHj&de,  640. 
See  O'Connor  vs.  Parish  of  East  Baton  Rouqe,  221. 

DONATIONS. 

Where  real  estate  is  purchased  by  A,  and  actually  \a  and  continues  to 
be  his,  but  the  title  to  which  is  taken  in  the  name  of  B,  and  A  gives 
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a  letter  of  secret  instmotions  to  B,  in  virtue  of  wblcli  B,  after  the 
death  of  A,  transfers  the  property  to  C  who  consents  to  disburse  a 
part  of  the  revenues  of  the  property  to  carry  out  certain  lawful 
purposes  of  A  set  forth  in  his  secret  instructions,  the  heirs  of  A 
may  nevertheless  recover  from  B  and  C  the  property  thus  conveyed 
or  the  value  thereof.  The  letter  of  instructions,  having  no  authen- 
tic form,  can  not  be  construed  as  a  donation  inter  vivos,  and  there 
being  no  proof  of  its  having  been  designed  as  an  olographic  will, 
it  follows  that  the  property  which  was  sought  to  be  disposed  of  by 
it  remained  a  part  of  A's  succession. 

Maduel,  Executor,  vs.  Tuyes,  483, 

The  method  for  contesting  an  election  pointed  out  by  the  various  sec- 
tions of  the  Revised  Statutes  of  1870,  from  section  1421  to  1435  has 
not  been  repealed.  Knight  vs.  Bagan,  289. 

A  contested  election  suit  is  not  amenable  to  the  exception  of  prematu- 
rity when  instituted  before  the  Secretary  of  State  has  promulgated 
the  result  of  the  election.  lb. 

Secondary  evidence  will  not  be  admitted  in  support  of  a  charge  of  for- 
gery to  prove  the  contents  of  the  original  tally-sheets,  or  returns  of 
commissioners  of  election,  until  the  non-existence  of  those  tally- 
sheets  has  been  shown*  lb, 

ESTOPPEL. 

A  voluntary  party  to  an  executed  contract  who  has  reaped  and  retained 
the  profits  of  it,  is  estopped  from  assailing  it  as  fraudulent 

Byrne  vs.  Eibemia  National  Bank,  81, 
One  who  claims  the  proceeds  of  a  judicial  sale,  thereby  makes  a  judicial 
admission  that  the  sale  was  valid.    He  is  therefore  estopped  from 
attacking  the  sale  as  a  nullity,  unless  he  proves  that  his  admission 
was  made  through  error  of  fact. 

Factors^  and  Tradert^  Insurance  Ck)mpanyYB,  DeBlanc  et  a2., 
100, 
One  who  judicially  asserts  a  fact  as  the  basis  of  a  right  touching  the 
matter  in  controversy,  can  not  afterwards  change  his  position,  and 
assert  the  contrary.  lb. 

Where  the  plaintiff  in  a  suit  foimally  avers  that  the  defendant  had  col- 
lected certain  warrants,  the  property  of  plaintiff^  and  prays  the  de- 
fendant's condemnation  for  the  amount  of  the  warrants,  he  thereby 
estops  himself  from  subsequently  suing  another  person  as  the  col- 
lector of  the  warrants. 

Board  of  School  Directors  of  Concordia  Parish  vs.  Hernandez, 
158. 
A  party  who  formally  declares  in  his  pleadings  that  he  has  a  certain 
claim  due  by  and  exigible  against  a  certain  fiscal  fund,  and  that  alone, 
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and  provokes  a  Judidal  decree  affirming  his  claim,  will  not  be  heard, 

in  a  subsequent  suit»  to  ask  that  the  State  be  adjudged  the  debtor 

of  his  claim.  . 

Loumana  Levee  Company  vs.  State  of  Louisiana^  250. 

Where  a  party  in  one  suit  avers  the  validity  of  a  judgment  of  separa- 
tion of  property  procured  by  a  wife,  in  order  to  obtain  a  judgment 
against  her,  he  is  thereby  estopped  from  afterward  contesting  the 
validity  of  the  separation  in  order  to  execute  the  judgment  thus  ob- 
tained. Hardie  vs.  Turner,  Wilson  dt  Co.,  469, 

The  keeper  or  owner  of  a  warehouse  whu  has  collected,  on  behalf  of  the 
authorities  of  a  municipal  corporation,  a  certain  tax,  levied  by  the 
corporation  on  packages  of  goods  consigned  to  him,  is  estopped, 
when  sued  by  the  corporation  for  the  amount  of  the  tax,  from  setting 
up  a  want  of  authority  in  the  corporation  to  impose  the  tax. 

Board  of  Trustees  of  New  Iberia  vs.  L,  R  Serrett,  719. 

The  dismissal  of  a  rule  taken  by  a  mortgage  creditor  in  one  court,  to 

distribute  the  proceeds  of  the  niortgage  property  which  had  been 

seized  and  sold  under  the  process  of  another  court,  will  not  estop 

him  from  proceeding  in  the  latter  court  to  effect  the  distribution, 

the  dismissal  of  the  rule  not  having  the  force  of  res  adjudiccita. 

Beine  vs.  Jack,  859 
Sbe  NoLiiN  vs.  SuocBSsiON  OF  New,  552. 

See  Hood  vs.  Fbbllsen,  577. 

In  re  Mechanics'  Socibtt,  627. 

EVIDENCE. 

Under  the  plea  of  the  general  issue,  the  defendant  may  prove  any  fact 
or  circumstance  which  tends  to  show  the  non-existence,  or  falsity 
of  the  facts  allied  by  the  plaintiH 

Byrne  vs.  Hibemia  National  Bank,  81, 
A  duly  certified  copy  of  an  original  record,  made  by  the  legal  custodian 
of  the  original,  is  admissible  in  evidence. 

Board  of  School  Directors  of  Concordia  Fiarish  va  Hernandez, 

158, 

Verbal  evidence  is  not  admissible  to  contradict,  or  vary  the  declarations, 

stipulations,  admissions,  or  receipts  contained  in  a  written  policy 

of  insurance,  when  the  contract  is  not  assailed  for  error,  fraud,  or 

violence. 

Trager  vs.  Louisiana^  Equitable  Life  Insurance  Co.,  235. 

The  letter  of  one  who  has  signed  a  receipt,  written  on  the  same  paper  as 
the  receipt,  and  with  special  reference  to  it,  is  admissible  in  evidence 
to  explain  the  receipt.  Perry  vs.  Burton,  262. 

Parol  evidence  offered  by  a  defendant  In  explanation  of  an  alteration  in 
a  receipt  signed  by  him,  which  Is  responsive  to  the  averments  of 
his  answer,  and  relevant  to  the  explanation,  is  admissible.        lb. 
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Where  the  sale  of  suooeseiion  property  is  attacked  on  the  ground  of 
a  fraudulent  collusion  between  the  administrator  and  the  creditor 
who  provoked  the  sale,  parol  evidence  is  admissible  to  show  that 
the  property  sold  for  what  it  was  worth. 

Heirs  of  Herriman  vs.  Janney,  276, 

Where  the  plaintiff  in  a  sequestration  suit  has  been  nonsuited^  the  surety 
on  the  sequestration  bond,  when  sued  by  the  defendant  for  dam- 
ages, has  a  right  to  introduce  evidence  to  show  that  the  property 
sequestered  did  not  belong  to  the  defendant. 

Lacoste  vs.  Duvie,  367, 

The  recital  of  an  order  of  court  in  a  sheriffs  return  is  not  a  sufficient 
proof  of  the  order.  Qermainet  Tutrix,  vs.  Mallerich,  371, 

The  record  of  a  wife's  suit  for  a  separation  of  property  may  be  intro- 
duced in  evidence  in  a  suit  subsequently  brought  by  the  husband's 
creditor  to  annul  the  judgment  of  separation  merely  to  show  that 
such  a  judgment  was  rendered,  but  the  parol  evidence  on  which  the 
'  judgment  was  obtained  is  not  admissible  in  the  suit  to  annul.  The 
burden  of  proof  in  such  a  suit  is  on  the  wife,  to  prove  aXivindet  that 
her  judgment  was  fairly  obtained. 

Darcy  A  Wheeler  vs.  Labennes  and  Wife,  404. 

Where  the  ownership  of  property  is  claimed  on  the  ground  of  contin- 
uous, peaceable  possession  as  owner  for  thirty  years,  on  the  part  of 
the  claimant  and  his  authors,  the  claimant  is  entitled  to  introduce 
in  proof  of  his  title,  a  declaration  made  by  his  vendor  in  an  act  of 
sale  to  him  of  contiguous  property,  to  the  effect  that  he  (the  vendor) 
had  been  in  peaceable  possession  of  the  property  presently  in  ques- 
tion, and  that  he  transferred  to  the  claimant  the  rights  which  he, 
or  his  preceding  vendors  had  in  the  property  in  question. 

Durel  et  al  vs.  Tennison,  538. 

Such  claimant  is  also  entitled  to  introduce  parol  proof  to  show  that  both 
he  and  his  vendors  and  authors  had  possessed  during  the  time,  and 
under  the  conditions  required  for  the  prescription  of  thirty  years. 

lb. 

Parol  evidence  is  admissible  to  prove  the  interruption  of  prescription. 

Feople*8  Bank  vs.  Girod^  Wife,  etc.,  592, 

A  certified  copy  of  a  marriage  license  from  another  State  of  the  Union, 
certified  by  the  clerk  of  the  c«urt,  who  is  also  judge  of  the  court, 
as  a  copy  from  the  records  of  his  office,  and  also  certified  by  him, 
as  judge,  declaring  the  attestation  to  be  in  due  form,  and  having 
the  seal  of  the  court  affixed  to  it,  is  in  due  form,  and  admissible  in 
evidence.  State  vs.  Barrow,  691, 

The  proof  that  certain  letters  were  written  by  the  defendant  may  be 
made  by  a  comparison  of  the  handwriting.  lb. 
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A  Yerdiot  of  a  Jury  will  not  be  set  aside  beoause  of  ill-timed  remaiks 
of  the  Judge,  in  his  charge  to  the  Jury,  when  the  remarks  contain 
no  error  of  law,  and  no  comment  on  the  facts.  lb. 

"Where  a  defendant  is  tried  on  a  charge  of  bigamy,  the  onus  of  proof  is 
on  him  to  show,  as  a  matter  of  defence,  that  his  wife  had  absented 
herself  for  the  splice  of  five  years  before  his  second  marriage,  and 
that  he  had  not  known  she  was  living  within  that  time ;  or  that  he 
had  been  divorced  by  competent  authority  at  the  time  of  his  second 
marraige ;  or  that  his  former  marraige  had  been  declared  void  by 
competent  authority.  Jb. 

The  prima  facie  proof  of  an  account,  carries  with  it  that  of  an  item  of 
credit  on  the  account,  without  which  the  account  would  be  pre- 
scribed. .    Succession  of  Dinkgrave,  703. 

The  husband  of  one  of  the  heirs  of  a  suoession,  can  testify  for  or 
against  a  co-heir,  for  or  against  a  creditor  of  a  co-heir,  touching 
the  latter's  interest  in  the  succession.  lb. 

Boiese  and  Husband  vs.  Diekson,  Admimfftratrix,  et  aL,  741. 

In  a  suit  which  seeks  to  subject  to  seizure  the  interest  of  an  heir  in  a 
succession,  a  receipt  of  the  heir  acknowledging  that  she  had  been 
paid  in  full  for  her  Interest,  although  not  full  proof  as  against  third 
persons,  is  yet  relevant,  and  therefore  admissible  in  evidence.    ib« 

In  the  absence  of  allegation  and  proof  to  the  contrary,  it  will  be  pre- 
sumed that  the  ordinances  of  a  police  Jury  which  authorized  the 
construction  of  necessary  public  works,  provided  for  the  payment 
of  the  debt  thus  incurred,  as  required  by  law. 

G.  B.  8fdeld8  vs.  Pipes,  Tax  CoUector,  765. 

Renunciations  of  rights  are  not  to  be  presumed. 

Powell  vs.  Hayes  et  aL,  789. 
The  creditor  of  one  who  has  made  a  simulated  sale  of  his  property  has 

a  right  to  prove  the  simulation  by  parol  evidence.     He  is  not 

restricted  to  a  counter  letter,  as  a  means  of  proof. 

Testart  vs.  Belot  et  al,  795. 
'Where  it  is  alleged  that  the  holder  of  a  note  is  not  its  owner,  that  it  was 

passed  to  Hm  for  the  purpose  of  suing  on  the  same,  thus  alleging 

in  elTect  that  he  is  a  party  interposed  to  defeat  the  plaintUTs  claim, 

evidence  is  admissible  to  prove  the  non-ownership.  lb. 

See  Gobdos  vs.  Enox,  284. 

See  Ekioht  vs.  Bagan,  289. 

See  Suoosssion  of  DmKGBAVE,  703. 

:S£B  AuoE  vs.  Yasiol,  865. 

EXCEPTIONS. 

See  Practice  and  Pleading. 
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EXECUTIONS. 

Where  writs  of  /I.  /a.  for  the  collection  of  city  taxes  were  issued  by  th» 
Superior  District  Court  for  the  parish  of  Orleans,  and  not  returned 
before  that  court  was  abolished,  they  did  not  become  extinct 
thereby.  It  was  not  necessary  or  proper  to  return  such  writs,  in 
order  to  obtain  aliases  from  the  Third  District  Court,  to  which  all 
the  pending  cases  in  the  Superior  District  Court  were  transferred. 

•        Bellocq  vs.  City  of  New  Orleans^  471. 

Under  a  Judgment  and  execution  for  taxes  the  first  writ  of  ft»  fa.  issued 
in  the  case  continues  in  force  until  finally  satisfied. 

Elder  vs.  City  of  New  Orleans  et  a2.,  SOO. 

In  the  parish  of  Orleans  the  seizure  of  property  under  a^.  fa.  issued  in 
execution  of  a  Judgment  for  taxes  is  constructive.  It  takes  elTect 
by  merely  recording  the  notice  of  seizure  in  the  mortgage  office^ 
and  such  seizure  can  not  be  affected  by  an  omission  of  the  sheriff  to 
state  on  his  return  the  "date  and  hour"  of  the  registry  of  the 
notice.  16. 

In  the  absence  of  contrary  proof  it  wiU  be  presumed  that  the  sheriff 

properly  recorded  the  notice  of  seizure  in  the  mortgage  office. 

lb. 

It  is  a  sufficient  description  of  property  seized  and  sold  under  a  Judg- 
ment for  taxes  that  it  is  situated  in  a  certain  district,  and  square^ 
bounded  by  four  certain  streets,  and  measures  so  many  feet  in 
depth  by  so  many  feet  in  width.  lb. 

The  execution  of  a  judgment  of  this  court  directing  the  police  Jury  of 
a  parish  to  levy  a  certain  tax,  can  not  be  affected  by  a  subsequent 
act  of  the  Legislature,  limiting  the  power  of  police  juries  to  impose 
taxes.  Duperrier  vs.  Police  Jury  of  Iberia  Parish,  709. 

in  order  to  make  a  valid  seizure  and  sale  of  the  undivided  interest  of 
an  heir  in  a  succession,  it  is  not  necessary  to  reduce  to  possession 
any  specific  property  of  the  succession. 

Boisse  and  Husband  vs.  Dickson  et  oZ.,  741. 

If  the  return  of  the  sheriff,  or  marshal,  shows  a  seizure  of  the  whole 
interest  in  the  succession,  and  his  advertisement  for  sale  of  the 
interest  includes  a  complete  list  of  every  article  of  property  and 
every  right  included  in  the  inventories  of  the  succession,  it  is  suffi- 
cient lb. 

The  seizure  of  the  interest  of  an  heir  in  a  succession  can  not  embrace 
that  portion  of  her  interest  which  the  heir  has  previously  received 
and  disposed  of.  lb. 

The  growing  crop  of  a  lessee  is,  as  to  him,  a  movable,  and  hence  is  sub- 
ject to  be  seized  and  sold  by  a  Judgment  creditor  of  the  lessee.    81 

A.  245. 

Pickens  vs.  Webster,  Sheriff,  and  Schmidt  d  Ziegler,  870. 
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EXECUTORY  FBOGEEDINGS. 

Seb  Ssizube  akd  Sale. 

EXEMPTION  FBOM  TAXATION. 
See  Taxation. 

EXPROPRIATION. 

Where  in  a  suit  brought  by  a  railroad  corporation  against  the  owner  of 
land  for  the  expropriation  of  a  right  of  way  the  plaintiff  claims 
under  existing  laws  the  full  ownership  ef  the  land,  and  the  defend- 
ant does  not  by  his  answer  deny  the  right  of  full  ownership,  but 
merely  disputes  the  amount  of  land  claimed,  a  judgment  may  be 
properly  rendered  recognizing  the  title  in  fee  claimed  by  plain- 
tifll  N.  O.  Pacific  Eailway  Co.  vs.  K  H.  Gay,  TuUyr,  430. 

In  determining  the  amount  of  damage  an  owner  of  land  suffers  by  an 
expropriation  of  a  part  of  it  in  favor  of  a  railroad  company  the 
enhanced  value  of  the  balance  of  the  land,  caused  by  the  building 
of  the  railroad,  should  be  allowed  as  an  ofbet  to  the  damages. 

lb. 

The  Boards  of  Drainage  Commissioners  of  the  various  districts  under 
the  act  No.  165  of  1858  are  authorized  to  enter  on  any  private  land 
and  dig  and  construct  any  canal  that  may  be  useful  or  necessary  to 
drain  and  reclaim  the  land  in  those  districts,  subject  to  claims  for 
compensation  on  account  of  any  damage  caused  by  such  canal  to 
the  owners  of  the  land  on  which  it  is  dug. 

Jefferson  and  Lake  Pontcharirain  Railroad  Company  vs.  City  of 
New  Orleans,  478, 

Where  the  owner  of  land,  being  fully  apprised  of  the  projected  canal, 
fails  to  have  his  compensation  for  damages  fixed,  as  provided 
for  by  section  four  of  the  act  of  1858,  before  the  work  is  begun,  and 
makes  no  opposition  to  the  completion  of  the  canal,  he  thereby  for- 
feits his  claim  to  previous  compensation,  and  all  right  to  an  injunc- 
tion on  the  use  of  the  canal.  lb. 

FACTORS. 

See  Aoenct. 

FRAUD. 

See  Contracts. 

FREE-SCHOOL  BONDS. 

The  sale  of  bonds  constituting  a  part  of  the  assets  of  the  **  free-school 
fund,"  made  in  virtue  of  act  No.  81  of  1872,  was  utterly  null  and 
void,  and  conferred  no  title  on  the  purchaser,  and  no  future  assignee 
of  the  purchaser,  who  took  the  bonds  in  good  faith,  for  valuer  and 
before  their  maturity,  could  acquire  a  title  to  them. 

Sun  Mutual  Insurance  Company  vs.  Board  of  LiquidaUon.    Sec* 
retary  of  State  and  Auditor  Intervenors,  175. 
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FREE-SCHOOL  BONDS^-Oontinued. 

Bonds  that  are  a  part  of  the  aseeta  of  the  "  free-sohool  fund"  are  con- 
signed by  law  to  the  custody  of  the  Secretary  of  State  and  Auditor 
of  Public  Accounts,  and  those  officers  have  a  right  to  daim  their 
possession  in  whatever  hands  they  may  be  found.  And  this  right  is 
not  affected  by  the  prescription  of  three  years.  lb, 

GARNISHMENT. 

All  rules  or  proceedings  to  traverse,  or  disprove  the  answers  of  a  gar- 
nishee, either  under  a  writ  of  attachment,  or  fieri  facias,  are  pre- 
scribed after  twenty  judicial  days  from  the  filing  of  the  garnishee's 
answers. 

Garcia  y  Leon  vs.  Louisiana  Mutual  Insurance  Company,  546. 
The  answer  of  a  garnishee  confessing  that  he  had  property  of  the  defend- 
ant in  his  hands,  but  claiming  a  right  of  pledge  on  it,  standing  un- 
impeached  and  contradicted,  must  be  received  as  a  whole.    It  may 
be  disproved,  but  can  not  bearbirarily  divided. 

Auge  vs.  Variol,  865, 
HOMESTEAD. 

If  the  widow,  or  any  one  of  the  minors,  possess  in  his  or  her  own  right 
$1000,  nothing  can  be  allowed  under  the  homestead  law. 

Succession  of  Elliott,  31, 
A  homestead  can  not  be  located  on  land  held  in  indivision. 

Cole  vs.  La  Chambre  et  al,  41, 
A  married  woman  who  has  no  family  dependent  on  her  individually  for 
support,  and  whose  husband  is  in  good  health,  attends  to  his  ordi- 
nary avocation,  and  owns  more  land  than  the  law  exempts  from  sei- 
zure, can  not  claim  the  benefit  of  the  homestead  act  of  1865. 

Elizabeth  M.  TayUyr  vs.  Acquilla  McElvin  et  al,  283. 
The  house  and  grounds  situated  in  the  outskirts  of  an  unincorporated 
town,  which  belong  to  a  debtor  who  resides  on  the  premises,  and 
who  has  a  wife  and  children  dependent  on  him  for  support,  and 
whose  wife  has  less  than  9500  worth  of  property,  are  exempt  from 
seizure  under  the  provisions  of  the  homestead  law. 

A,  H.  Singletary  vs.  J.  E.  Singleiary,  Sheriff,  et  al.,  374. 

HYPOTHECARY  AC5TI0N. 

Seb  Action. 

IMPRISONMENT  FOR  DEBT. 
See  Asbest  of  Debtor. 

INJUNCTION. 

17he  fraudulent  possessor  of  a  note  may  be  enjoined  by  its  legal  ousto* 
dian  from  using  the  note  as  evidence  in  a  suit  brought  on  it  by  the 
the  fraudulent  possessor.  Lannes  vs.  Courege  et  al,  74. 
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INJUNCTION— Continued. 

An  injunction  will  not  issue  to  restrain  the  doing  of  a  thing  which  has 
already  been  done,  which  is  an  aooompllshed  fact 

Trevigne  vs.  School  Board  and  W.  O.  Sogers,  105. 

On  the  application  for  an  injunction  no  mandate  can  issue  to  enforce 
rights  claimed  by  the  plaintiff  which  he  does  not  ask  shall  be 
enforced.  lb. 

A  proeeeding  in  execution  of  a  judgment  of  this  court  which  is  not  in 
conformity  with  the  terms  of  the  judgment,  may  be  enjoined. 

LaJbauveyB.  Slack,  134, 

When  a  decree  dissolving  an  injunction  with  damages  does  not  expressly 
condemn  the  surety  on  the  injunction,  a  separate  suit  may  be  insti- 
tuted on  the  injunction  bond  by  the  defendants  in  injunction,  to 
recover  of  the  surety  the  amount  of  the  damages. 

Howell  et  al  vs.  Oronan  et  aL,  247. 

The  writ  of  injunction  will  issue  on  the  ex  parte  application  of  the  com- 
plainant, only  in  its  prohibitory  or  remedial  form;  as  in  cases 
where  the  only  purpose  to  be  accomplished  is  to  restrain,  or  pro- 
hibit something  from  being  done.  But  in  its  mandatory  form,  when 
it  commands  the  doing  of  something,  it  can  not  be  issued  until  a 
hearing  on  the  'merits ;  or  when,  a  prohibitory  writ  having  issued^ 
restraining  a  party  from  obstructing  the  exerdse  of  a  right,  the 
obstruction  may  be  commanded  to  be  removed  because  its  continu- 
ance effects  the  very  injury  he  was  prohibited  from  effecting. 

Black  vs.  Good  Intent  Tow-Boat  Co,,  497. 

The  affidavit  of  a  party  praying  for  an  injunction  that "  all  the  facts 
above  set  forth  as  bases  of  an  injunction,  and  reasons  why  an 
injunction  should  issue  are  true  and  correct "  is  insufficient. 

Elder ^s.  City  of  New  Orleans  et  al,  500. 

It  is  only  when  an  injunction  has  been  taken  to  restrain  the  execution 
of  a  money  judgment,  that  the  principal  and  surety  on  the  bond 
may  be  summarily  condemned  in  solido.  lb. 

A  resident  of  the  city  of  New  Orleans  engaged  in  an  occupation  which 
subjects  him  to  a  license  tax  imposed  by  the  city,  has  no  right  to  an 
injunction  to  restrain  the  city  from  collecting  the  license,  and 
enforcing  the  penalties  prescribed  for  its  non-payment  On  the 
other  hand  the  city  may  enjoin  him  from  carrying  on  his  business 
until  his  license  is  paid,  and  such  an  injunction,  sued  out  by  the 
city,  can  not  be  dissolved  on  bond. 

City  of  New  Orleans  vs.  Becker,  644. 

A  third  possessor  of  property  who  has  bought  it  subject  to  a  mortgage 
containing  the  pact  de  non  alienando,  and  who  has  assumed  the 
payment  of  the  mortgage  debt  as  a  part  of  the  purchase  price,  can 
not  enjoin  the  executory  proceedings  of  the  mortgage  creditor,  on 
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the  ground  that  he  bad  paid,  under  a  special  agreement  with  the 
creditor,  usurious  interest  to  the  latter,  and  hence  that  all  interest 
was  forfeited,  which  would  have  applied  the  payments  made  on 
interest  account  to  the  principal,  and  thus  extinguished  the  debt 
Nor  can  such  an  injunction  found  on  the  ground  that  the  excess  of 
interest  paid  over  and  above  that  allowed  b}*  law,  should  have  been 
creditfMl  on  the  principal  of  the  debt,  and  thus  made  the  sum  due 
less  than  that  claimed  in  the  executory  proceedings. 

MuUln  &  McGowen  vs.  Hart,  Sheriff,  677, 

An  ex  parte  order  of  court,  granted  on  the  application  of  an  executrix, 
commanding  the  sale  of  succession  property  in  order  to  effect  a 
partition  between  the  executrix,  who  has  an  undivided  interest  in 
the  property,  and  the  heirs,  will  be  set  aside,  and  the  sale  of  the 
property  enjoined  on  the  petition  of  the  heirs  who,  in  consequence 
of  the  ex  parte  order,  and  the  sale  to  be  made  under  it,  would  be 
deprived  either  of  their  legal  right  to  ask  for  a  partition  in  kind,  or, 
otherwise,  of  retaining  until  a  final  settlement  the  price  of  any 
of  the  property  they  might  purchase,  at  a  sale  of  it  made  exclu- 
sively to  effect  a  partition. 

State  ex,  rel  Moore  vs.  Parush  Judge  of  St,  Landry,  802, 
Ske  Bereks  vs.  Exbcutor,  112. 
See  Goldsmith  vs.  New  Orleans,  646. 
See  Williamson  vs.  Richardson,  685. 

INSOLVENCY. 

Where  on  the  application  of  a  debtor  for  a  respite,  the  question  in  dis- 
pute is  whether  or  not  the  respite  has  been  refused,  the  appoint- 
ment of  a  provisional  syndic  before  the  decision  of  that  question 
is  premature;  and  the  debtor  is  entitled  to  a  mandamus,  to  compel 
the  lower  judge  to  grant  a  suspensive  appeal  from  the  order  of  the 
court  making  such  appointment 

State  ex  rel  L,  E,  &  E,  F,  Henvig  vs.  Judge  of  the  Third  Dis- 
trict Court,  800, 

INSURANCE. 

A  life  insurance  policy  taken  out  by  a  father  in  favor  of  his  children  is 
not  ipso  facto  extinguished  by  the  failure  of  the  assured  to  pay  the 
first  maturing  premium  note,  taken  by  the  assurers  in  place  of  the 
cash  payment  required  by  the  policy  merely  because  of  a  verbal 
agreement  on  the  part  of  the  assured,  not  referred  to  either  in  the 
note  or  the  policy,  made  without  the  assent  of  the  beneficiaries  of 
the  policy,  and  after  the  delivery  of  the  policy  to  him,  that  he 
would  surrender  the  policy  on  failure- to  pay  the  said  premium  note 
at  its  maturity. 

Mrs.  Julia  Trager,  Tutrix,  vs.  La,  Equitable  Life  Ins.  Co.,  235,  • 
58  31 
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So  loDg  as  a  life  policy  in  favor  of  third  persons  remains  in  the  hands 
of  the  assured,  and  the  latter's  premium  notes  are  retained  by  the 
assurers,  and  the  assurers  take  no  l^gal  action  to  dissolve  the  con- 
tract, the  contract  continues  to  be  binding.  lb. 

-'Where  the  stipulation  of  a  life  policy  is  that  the  assurers  shall  not  pay 
the  amount  of  the  policy  until  ninety  days  after  notice  and  proof 
of  the  assured's  death,  and  it  appears  that  due  notice  of  death  was 
not  given  the  assurers,  they  will  be  liable  for  interest  only  from  judi- 
cial demand.  lb. 

INTERDICTION. 

The  interdiction  of  a  person  will  not  be  pronounced  on  the  evidence  of 
two  medical  experts,  neither  of  whom  had  ever  conversed  with  him 
until  the  day  before  the  filing  of  their  report  of  his  condition,  and 
who  had  had  no  opportunity  to  test  his  mental  condition. 

Interdiction  of  Scott  Watson,     Intervention  of  Mrs.  Weatherly 
et  al,  757, 

Here  weakness  of  mind  in  the  defendant  will  not  warrant  a  decree  of 
interdiction  when  such  a  decree  is  not  asked  for  by  any  of  his  rela- 
tives, and  when,  in  view  of  the  evidence  adduced,  it  does  not  appear 
that  the  interdiction  is  necessary,  either  for  the  protection  of  his 
person,  or  his  property.  lb, 

INTEREST. 

In  the  absence  of  proof  of  demand,  interest  on  a  debt  due  by  a  deceased 
former  tutor,  either  as  negotiorum  gestor,  or  under  a  tacit  mandate, 
only  begins  to  run  from  date  of  his  death. 

Succession  of  Boniero,  721. 
See  Trager  vs.  La.  E.  L.  I.  Co.,*  235. 

INTERVENTION. 

See  Practice  and  Pleading. 

JUDGES. 

In  the  absence  of  the  Judge  of  one  of  the  District  Courts  of  the  parish 
of  Orleans,  another  district  judge  of  that  parish  may  grant  an  ap- 
peal from  a  judgment  rendered  by  the  absent  judge. 

Mrs,  Widow  J.  C.  de  St,  Homes  vs.  the  Levee  Steam  Cotton  Press 
Co.,  J224, 
JUDGMENT  AND  NULLITY  OF. 

Judgments  rendered  by  this  court  while  holding  one  of  its  country  terms 
only  become  final  on  the  expiration  of  three  judicial  days  from 
their  rendition.  State  ex,  reL  FairchiM  vs.  StUlman,  162, 

An  action  for  the  nullity  of  a  judgment  on  account  of  matters  in  exist- 
ence and  known  to  the  plaintiff  when  the  suit  was  instituted  in 
which  the  judgment  was  rendered,  can  not  be  maintained. 

Succession  of  Lebrew,  212. 
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The  fault  of  a  co-defendant  is  not  a  ground  for  annulling  a  judgment. 

lb. 

Where  it  appears  that  after  an  open  and  public  trial  of  a  cause  judg- 
ment was  rendered  against  the  plaintiff,  and  that  he  made  no  appli- 
cation  for  a  continuance  on  account  of  surprise,  and  did  not  ask  for 
a  new  trial,  and  abandoned  the  appeal  he  had  taken,  he  can  not 
maintain  an  action  to  annul  the  judgment  on  the  ground  that  it  was 
rendered  on  false  documents,  whose  existence  was  known  to  him 
before  the  trial  of  the  first  suit,  and  on  the  false  testimony  of  a 
witness  whom  he  made  no  effort  to  contradict,  or  in  any  way  to 
discredit.  Perry  vs.  Eae,  287. 

Where  it  does  not  appear  by  an  authentic  act  that  the  wife's  rights  and 
claims  under  her  judgment  of  separation  of  property  have  been 
paid,  and  where  the  evidence  shows  that  the  first  writ  of  /!.  fa.  in 
execution  of  her  judgment  was  issued  four  years  after  the  judgment 
was  rendered,  the  judgment  ¥rill,  on  proper  application,  be  set  aside 
as  null  and  void.       Darcy  &  WJieeler  vs.  Labennes  and  Wife,  404. 

The  reception  of  secondary  or  illegal  evidence  in  proof  of  a  fact  is  no 
ground  to  annul  a  judgment  upon,  when  the  evidence  was  not 
objected  to.  Elder  vs.  City  of  New  Orleans,  500. 

The  judgment  making  absolute  a  rule  taken  by  a  purchaser  of  property 
at  sheriff  sale,  to  have  certain  mortgages  and  privUeges  on  the 
property  erased,  is  a  definitive  judgment,  and  must  be  signed  by 
the  judge.  Jacob  vs.  Freston^  514. 

Where  by  a  clerical  error  in  writing  up  the  judgment,  another  and 
strange  name  Is  substituted  for  that  of  the  condemned  defendant, 
no  valid  execution  can  issue  against  the  real  defendant,  so  long  as 
the  error  is  uncorrected.  But  it  is  in  the  power  of  the  plaintiff, 
while  his  judgment  is  alive,  to  have  the  error  corrected  by  a  mere 
motion  taken  contradictorily  with  the  defendant 

SlieUy  vs.  DobbinB,  530. 

A  discharge  in  bankruptcy  is  a  good  defense,  if  pleaded  and  proved 
before  judgment.    It  is  no  ground  on  which  to  annul  a  judgment. 

Goodrich  vs.  Hunton,  582. 

This  court  can  not  alter,  or  modify  its  judgment,  because  an  alleged 
agreement  between  the  parties,  suggested  for  the  first  time  on  an 
application  for  a  rehearing,  will,  in  consequence  of  the  judgment, 
work  injustice  to  one  of  the  parties. 

aty  of  New  Orleans  vs.  Ehenish  Westphalian  Lloyds  et  al, 
781. 

An  order  of  court  rendered  in  chambers  can  not  operate  to  forfeit  the 
charter  of  a  corporation  when  the  issue  of  forfeiture,  vel  non,  was 
put  in  question  by  the  answer.  Desobry  vs.  TSte,  823. 
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A  judgment  which  decides  the  issue  formally  raised  by  the  pleadings  is 
not  premature  because  the  case  is  remanded  to  ascertain  the 
amount  due  under  the  judgment  Auge  vs.  Variol,  865. 

See  Vickebs  v&  Blook,  Bbttton  &  Ck>.,  672. 

JURISDICTION  OF  COURTS. 
See  Cottrtb. 

JURISDICTION  OF  SUPREME  COURT. 

See  Appeal. 

JURY. 

On  matters  of  fact,  this  court  will  not  disturb  the  finding  of  a  jury 
unless  it  is  manifestly  erroneous. 

N.  0.  Pacific  Bailway  Co.  vs.  Gay,  Tutor,  430. 

Where  application  for  a  jury  is  made  at  one  term  of  the  court,  and 
overruled  by  the  court,  and  properly  overruled,  because  the  party 
who  made  the  application  did  not  comply  with  the  order  of  court 
to  make  the  deposit  for  jury  fees  on  the  day  of  the  application,  the 
deposit  of  the  jury  fees  before  the  trial  of  the  case  at  a  subsequent 
term  of  the  court,  without  there  having  been  a  new  application  for 
a  jury,  will  not  entitle  the  party  to  a  jury. 

J.  W.  Green,  Receiver,  etc.,  vs.  J.  W.  Locke  et  aL,  656. 

LAWS. 

The  title  of  the  act  of  the  Legislature  No.  71  of  the  year  1852,  in  virtue 
of  section  37  of  which  the  bonds  of  the  city  of  New  Orleans,  kiiown 
as  the  consolidated  bonds,  were  issued,  sufficiently  indicates  the 
purpose  of  the  act. 

State  ex  rel.  Southern  Bank  vs.  Pilabury,  Mayor,  et  oL^  1. 

The  taxes  imposed  by  section  37  of  that  act  on  real  estate  and  slaves  to 
meet  the  annual  interest  on  the  consolidated  bonds  of  the  city,  and 
provide  a  sinking  fund  for  their  redemption,  are  not  equal  and  uni- 
form, and  hence  are  unconstitutional.  lb. 

The  first  section  of  act  No.  45  of  1876,  fixing  the  terms  of  the  District 
Court  for  the  Second  Judicial  District  Court,  is  constitutionaL 

Stale  va  Daniel,  91. 

The  clause  in  the  general  appropriation  bill  of  1871,  (act  No.  72)  pro- 
viding for  the  re-imbursement  of  moneys  paid  into  the  State  treasury 
through  error,  etc.,  is  too  general  in  its  terms  to  allow  a  court  to 
declare  that  it  included  a  particular  sum  wliich  had  been  paid  into 
the  treasury  through  error  by  a  certain  person  whose  name  does 
not  appear  in  the  act. 

State  ex  rel  Bartlette  vs.  The  Board  of  Liquidation^  273. 

The  act  of  incorporation  of  the  St.  Anna's  Asylum  exempting  certain 
property  from  taxation,  did  not  import  a  contract  which  inhibited 
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any  subsequent  Legislature  or  Ck>n8tltutional  Convention  from  an- 
nulling or  repealing  the  exemption  therein  provided  for. 

City  of  New  Orleans^  vs.  St,  Anna's  Asylum,  292. 
A  special  law  granting  to  a  corporation  a  certain  privilege  or  franchise, 
and  which  contains  no  express  repealing  clause,  does  not  restrict  or 
impair  the  operation  of  an  existing  general  law  which  reserves  to 
the  Legislature  the  power  to  revoke  the  franchisa  lb. 

Act  No.  80  of  the  extra  session  of  the  Legislature  of  1870  creating  a 
new  charter  for  the  city  of  New  Orleans,  authorizes  the  city  to  issue 
writs  of  provisional  seizure  for  unpaid  licenses,  and  that  act  is  not 
unconstitutional.  (My  of  New  Orleans  vs.  Waggaman,  299. 

Where  the  title  of  an  act  is  "  to  change  the  boundary  of  the  parish  of 
St.  Bernard,"  it  sufficiently  indicates  the  purpose  of  the  act  when 
that  purpose  is  to  take  from  another  parish  a  part  of  its  territory 
and  add  it  to  the  parish  of  St  Bernard.  The  title  need  not  set  forth 
the  means  by  which  the  purpose  of  the  act  is  to  be  accomplished. 

8.  W.  Hammond  vs.  E.  Lesseps  et  ol.,  337. 
Section  145  of  the  Bevised  Statutes  of  1870  has  not  been  repealed  by 
any  subsequent  general  laws  on  the  subject  of  taxation. 

WinU  vs.  Oirardey  ei  aL,  381. 
A  law  which  commutes  the  taxes  on  property  not  actually  used  for 
church,  school,  or  charitable  purposes,  by  authorizing  the  payment 
of  a  small  stated  sum  in  place  of  taxes  is  as  much  a  violation  of 
the  constitution  as  if  it  wholly  exempted  the  property  from  taxation. 
Louisiana  Cotton  Manufacturing  Co.  vs.  City  of  New  Orleans, 
440. 
Act  No.  33  of  the  Legislature  of  1861,  amending  act  No.  165  of  the  year 
1858  is  not  unconstitutional. 

Jefferson  and  Lake  Pbntchartrain  Bailroad  Company  vs.  the 
atyof  New  Orleans,  478. 
The  title  of  the  law  enacted  by  the  Legislature  of  1878  (Sess.  Acts,  p. 
152),  authorizing  the  dty  of  New  Orleans  to  regulate  private  mar- 
kets, etc.,  sufficiently  expresses  the  object  of  the  law. 

The  State  vs.  J.  L.  Gisch,  542. 
The  act  of  the  Legislature  of  1877  reviving  the  charter  of  the  New  Or- 
leans Mechanics'  Society  operated  as  a  waiver,  on  the  part  of  the 
State,  of  all  penalties  incurred  by  the  society  on  account  of  their 
having  failed  to  comply  with  the  conditions  imposed  on  them  by 
their  charter  of  incorporation,  and  estops  the  State  from  claiming 
an  enforcement  of  those  penalties. 

In  the  Matter  of  the  Mechanics'  Society,  627. 
A  State  law  authorizing  the  police  juries  of  the  parishes  to  prohibit  the 
sale  of  intoxicating  liquors  on  Sunday,  does  not  violate  that  clause 
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of  the  Constitution  of  the  United  States  which  forbids  Uie  enact- 
ment of  laws  impairing  the  obligations  of  contracts.  Nor  does  it 
violate  article  110  of  the  constitution  of  tliis  State,  which  forbids 
the  divestiture  of  vested  rights,  etc. 

Hie  8taie  vs.  J  P.  Bott,  663. 

The  title  of  the  act  known  as  the  "  Sunday  law,**  passed  by  the  General 
Assembly  of  1878  (Sees.  Acts.  p.  135)  sufficiently  indicates  the  object 
of  the  law.  lb. 

The  power  to  r^ulate  and  prohibit  the  sale  of  liquors,  conferred  by  the 
Act  of  1878  on  the  police  Juries,  extends  to  all  incorporated  towns 
and  villages,  and  no  town  will  be  allowed  to  daim  exemption  from 
the  operation  of  the  act,  by  assuming  the  designation  of  "  dty." 

lb. 

The  act  of  the  Legislature  of  1879,  imposing  license  taxes,  does  not 
violate  the  constitution.  Walters  vs.  Dvke,  668. 

The  law  requires  that  an  attachment  bond  should  be  for  a  sum  one  half 
more  than  the  amount  claimed  by  the  plaintiff! 

Yale  A  Bowling  vs.  John  T.  Cole,  687. 

Where  the  bond  given  by  a  plaintiff  in  attachment  is  for  a  sum  as  much 
as  fifty-seven  dollars  less  than  the  amount  required  by  law,  he  can 
not  invoke  the  rule  de  minimis,  and  his  attachment  must  be  set 
aside.  lb. 

Where  a  valid  judgment  against  a  police  jury  orders  the  latter  to  levy 
and  collect  a  tax  sufficient  to  pay  the  amount  called  for  by  the 
judgment,  in  accordance  with  the  law  then  in  existence  authorizing 
the  police  jury  to  impose  such  a  tax,  a  subsequent  act  of  the  Legis- 
lature repealing  the  law  authorizing  the  said  tax,  and  substituting 
another  law  which  makes  no  provision  for  paying  the  judgment, 
which  is  still  partly  unsatisfied,  divests  the  vested  rights  of  the 
judgment  creditor,  and  is  therefore  unconstitutiodal. 

Sliields  vs.  Tipes,  Tax  Collector,  765. 

An  act  of  the  Legislature  which  declares  that  no  municipal  corporation 
shall  assess  any  license-tax  on  certcdn  persons  over  $500,  and  pre- 
scribes that  the  act  shall  take  effect  from  and  after  its  passage,  can 
not  be  construed  as  retroactive.  It  applies  only  to  the  future  assess- 
ments of  such  a  tax,  and  hence  does  not  repeal  any  municipal  ordin- 
anc-e  assessing  a  larger  tax,  which  was  enacted  by  the  corporate 
authorities  before  the  passage  of  the  legislative  act.  Statutes 
will  always  be  construed  as  prospective  in  their  operation,  unless 
their  language  constrains  a  contrary  construction. 

aty  of  New  Orleans  vs.  Bhenish  Westphalian  Lloyds  et  aZ,  781. 

A  law  exempting  the  shares  of  stockholders  and  all  the  other  property 
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of  a  corporation  from  taxation,  except  its  real  estate,  is  unconstitu- 
onal. 

aty  of  New  Orleans  ys.  Louieiana  Savings  Bank  and  Safe  De- 
posit Co,  826. 
A  law  imposing  on  a  corporation  the  payment  of  the  truces  on  its  stock 
by  its  shareholders  is  constitutional  lb» 

m 

See  GriY  of  New  Obusans  vs.  Louisiana  Savings  Bank,  637. 

LEGISLATURE,  POWEft  OF,  ETC. 

One  Legislature  can  not  impose  restrictions  on  the  powers  of  a  munici- 
pal corporation  which  a  future  Legislature  can  not  modify  or  abro- 
gate, except  where  a  vested  right,  or  the  obligation  of  a  contract 
might  be  thereby  divested  or  impaired. 

State  ex  rel  Southern  Bank  vs.  Pllshury,  Mayor,  et  al,,  1. 

The  Legislature  is  without  authority  to  pass  a  law  reducing  the  salary 
of  -a  judge  during  his  term  of  office. 

State  ex  rel  C,  E.  Moss  vs.  A.  Jumel,  Auditor,  142, 

LESSOB  AND  LESSEE. 

A  lessor  may  consistently  demand  in  one  action  the  dissolution  of  the 
lease,  and  rent  up  to  the  moment  the  defendant  surrenders  posses- 
sion of  the  leased  property.  Fox  vs.  McKee,  67. 

Where  a  lessee  contracts  to  pay  five  per  cent  attorney's  fee  on  the 
amount  of  the  rent  for  the  whole  term  of  the  lease,  in  case  it  be- 
comes necessary  for  the  lessor  to  sue,  and  the  lessor  subsequently 
sues  for  and  obtains  a  decree  dissolving  the  lease,  the  lessee  can  be 
held  for  only  five  per  cent  attorney's  fee  on  the  rent  which  bad*  ac- 
crued at  the  time  the  dissolution  of  the  lease  took  effect.  lb, 

A  lessor  may  in  one  action  sue  his  lessee  on  two  separate  leases  of  two 
pieces  of  property,  and  may  provisionally  seize  any  effects  on  the 
two  premises  subject  to  his  privilege.  lb. 

The  failure  of  a  lessee  to  pay  the  rent  agreed  on  at  the  time  stipu  - 
lated  in  the  lease,  authorizes  the  lessor  to  demand  a  dissolution  of 
the  lease.  lb. 

Before  a  lessee  can  recover  damages  for  any  disturbance  of  his  posses- 
sion or  enjoyment  of  the  leased  property  by  a  third  person,  he 
must  give  personal,  formal  notice  to  the  lessor  of  the  disturbance, 
and  call  the  latter  in  warranty.  lb. 

Mere  failure  to  pay  an  installment  of  rent  the  day  it  is  exigible  will  not 
warrant  a  provisional  seizure  when  it  appears  that  the  accrued  rent 
was  tendered  a  day  or  two  after  it  was  due,  and  before  the  writ  of 
provisional  seizure  issued.  lb. 

For  a  wrongful  provisional  seizure  of  his  effects,  a  lessee  may  recover 
only  such  damages  as  he  shall  prove  he  has  suffered  in  consequence 
of  the  seizura  I&. 


no  INDEX. 


LESSOR  AND  LESSEE-Ck>Dtinue(L 

Seizing  the  movables  of  a  leasee  of  a  plaotatioa  under  a  provisional 
seizure  before  the  end  of  the  year  for  for  which  the  place  was  leased 
will  not  prevent  the  lessor  from  recovering  rent  for  the  whole  year, 
when  it  appears  that  the  possession  of  the  land  by  the  lessee  was 
not  divested  by  the  seizura  '  Thcmas  vs.  DundoB^  16^ 

The  mere  assent  of  a  lessor  to  a  sublease  made  by  the  lessee  does  not 
have  the  effect  of  releasing  the  lessee  and  substituting  the  sub- 
lessee in  his  place.  Succession  of  Stone,  31L 

The  lessor  is  entitled  to  recover  from  the  succession  of  the  lessee,  on 
account  of  rent  due  for  the  unexpired  years  of  the  lease,  only  what 
balance  of  that  rent  shall  remain  after  deducting  from  it  eight  per 
cent  per  annum  tliereof.  lb, 

LIGENSR 

See  Taxation. 

LIQUIDATOR 

Bee  Pabtnebship  aio)  Cobfobation. 

LA.  LEVEE  COMPANY. 

The  daim  which  the  Louisiana  Levee  C!ompany  has  for  work  done  in 
constructing,  maintaining,  and  repairing  levees,  under  the  act  No.  4 
of  the  Legislature  of  1874,  and  subsequent  acts  amendatory  thereof, 
is  a  debt,  not  against  the  State  of  Louisiana,  but  against  and  paya- 
ble out  of  the  fund  created  by  said  act  No.  4,  and  known  as  the 
"levee  construction  fund,"  which  fund  is  composed  of  taxes  as- 
sessed for  levee  purposes. 

La,  Levee  Cb.  vs.  Slai'e  of  LouisianoL,  250^ 

The  act  of  the  Legislature.  No.  139,  extra  session  of  1877,  authorizing 
plaintiffe  to  bring  this  suit,  does  not  give  them  any  rights  or  claims 
against  the  State  not  previously  possessed  by  them,  and  by  suing 
under  that  act  they  are  concluded  by  its  terms.  lb, 

MANDAMUS. 

A  mandamus  will  not  issue  to  compel  the  Auditor  to  warrant  on  a  cer- 
tain fund  unless  it  be  shown  that  the  money  appropriated  to  that 

fund  has  not  been  exhausted. 

State  ex  ret  Moss  vs.  Jumel^  142. 

A  mandamus  will  not  lie  to  compel  a  religious  society  to  restore  to  its 
membership  one  who  had  been  expelled  by  a  decree  of  the  legally 
constituted  church  judicatory,  on  account  of  an  alleged  violation  of 
some  one  or  more  of  the  laws  of  the  society.  The  dvil  courts  vriU 
not  revise  the  ordinary  acts  of  church  discipline,  or  the  administra- 
tion of  church  government 

State  ex  rel  Soares  vs.  Hebrew    Conoregation   Dispersed  of 
Judah,  205, 
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Where  the  police  Jury  of  a  parish,  in  ohedienoe  to  a  Judgment  of  court 
in  favor  of  a  certain  party,  levy  a  tax  to  satisfy  the  Judgment,  the 
party  ydH  not  be  entitled  to  a  mandamus  to  compel  the  Jury  to  levy 
another  tax  to  satisfy  the  Judgment,  because  the  partial  collections 
from  the  first  tax  were  insufficient,  until  he  shall  have  proceeded 
against  the  tax  collector  to  compel  him  to  collect  the  whole  of  tho 
assessment  and  levy  of  the  first  tax. 

Dup^rier  vs.  Police  Jury  of  Iberia  Parish,  709. 

The  President  of  the  Board  of  Supervisors  of  the  Louisiana  State  Uni- 
versity and  Agricultural  and  Mechanical  College  can  not  be  com- 
pelled to  warrant  on  any  fund  to  pay  a  debt  of  either  of  the  two 
former  corporations,  known  respectively  as  "the  Louisiana  State 
University  "  and  *'  the  Agricultural  and  Mechanical  College." 

State  ex  ret  Schorten,  Agent,  vs.  President  Board  of  Supervisors, 
etc.,  711. 

A  mere  stated  account  between  the  Superintendent  of  the  Louisiana 
State  University  and  Agricultural  and  Mechanical  College,  and  one 
of  the  Professors  employed  in  that  institution,  signed  by  the  Super- 
intendent, is  not  such  conclusive  proof  of  the  amount  due  the  Pro- 
fessor as  would  enable  the  latter  to  mandamus  the  President  of  the 
Board  of  Supervisors  of  the  institution  to  warrant  for  the  amount, 

even  if  the  President  was  authorized  to  draw  such  a  warrant. 

Ih. 

This  court  will  not  issue  a  mandamus  to  compel  the  Judge  of  a  lower 

court  to  grant  an  injunction,  or  a  sequestration,  in  a  case  not  before 

this  court  on  appeal. 

State  ex  reL  Padron  vs.  Parish  Judge  of  St.  Bernard,  794. 

See  State  ex  bel..  Era,  vs.  Boabd,  etc.,  273. 

See  State  ex  bel.  Heewig  vs.  Judge,  etc.,  800. 

MARRIAGE  CONTRACTS. 

A  written  marriage  contract,  expressed  in  unambiguous  terms,  can  not 
be  varied  by  what  was  said  before,  at  the  time  of,  or  after  its  com- 
pletion. Hanley  vs.  Drumm,  106. 

A  marriage  otherwise  valid  is  not  affected  by  the  fact  that  no  license 
was  obtained.  Sahalot  vs.  Populus,  854. 

iWhere  a  couple  have  lived  together  as  man  and  wife  until  the  husband's 
death,  the  valicUty  of  the  marriage  can  not  be  impugned  on  the 
ground  that  he  was  out  of  his  mind  when  the  marriage  ceremony 
was  performed.  lb. 

MARRIED  WOMEN. 

When  it  appears  from  the  evidence  that  property  bought  during  mar- 
riage by  the  wife,  and  in  her  name,  with  the  authority  of  her  hus- 
band, who  was  a  paMy  to  the  deed  of  sale,  was  paid  for  out  of 
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money  that  belonged  to  the  wife,  neither  the  executor  of  the  hus- 
band, nor  any  devisee  of  the  husband,  who  is  not  his  creditor,  or 
forced  heir,  can  contest  the  widow's  titie  to  the  property,  and  set 
up  that  it  is  community.  Drumm,  etc.,  vs.  Kleinman^  IM. 

Property  bought  by  a  wife,  in  her  name,  after  the  institution  of  her 
suit  for  a  divorce  and  separation  of  property,  which  were  subse- 
quently decreed  in  her  favor,  is  presumed  to  be  her  separate  prop- 
erty.. Ih, 

The  wife  who  is  separated  in  property  from  her  husband  can  not  acquire 
property  with  his  money  to  the  prejudice  of  his  creditors. 

Spivey  vs.  FFiteon,  653, 

The  title  to  real  estate  (which  stands  recorded  as  the  property  of  the 
husband  and  a  former  partner  of  his),  acquired  by  the  wife,  (who  is 
separated  in  property)  at  a  sheriffs  sale,  is  null  and  void  as  to  credi- 
tors of  the  husband  and  the  partner,  who  seized  it  before  the  sher- 
iffs deed  to  the  wife  was  recorded. 

Vlckers  vs.  Block,  Britton  &  Co.  et  oZ.,  672. 

A  sale  of  property  by  one  who  is  not  the  owner,  conveys  no  title  what- 
ever to  the  purchaser.  lb. 

The  authorization  of  a  Judge  to  a  married  woman  to  borrow  money, 
and  execute  a  mortgage  to  secure  the  payment  thereof,  does  not  bar 
the  wife  from  proving  by  oral  evidence  that  no  money  was  actually 
borrowed  by  her,  and  that  her  mortgage  was  really  given  to  secure 
an  antecedent  debt  of  the  husband. 

HaU  &  Lisle  vs.   Wyche,  734. 

Where  there  is  no  proof  to  the  contrary,  the  plantation  of  the  wife  is 

presumed  to  be  cultivate()  and  administered  by  the  husband,  for  the 

benefit  of  the  community ;  and  where  mules  are  bought  by  the 

community  and  put  on  the  plantation,  they  do  not  become  immova- 

-  bles  by  destination,  or  necessarily  a  debt  of  the  wife.  lb. 

Where  a  married  woman,  with  the  authority  of  her  husband,  and  the 
sanction  of  the  Judge  executes  a  mortgage  on  her  property  to 
secure  the  payment  of  money  borrowe  i  by  her,  it  is,  prima  fctde, 
valid,  and  no  threats  of  her  husband  made  out  of  the  presence  and 
hearing  of  the  mortgage  creditor,  and  to  which  he  was  not  a  party, 
can  affect  the  validity  of  the  mortgage. 

O'Keefe  va  Handy,  Slteriff,  et  al,  832. 

The  defense  by  a  married  woman  that  although  authorized  by  the  judge 
to  execute  a  mortgage  on  her  property,  he  did  not  make  the  pre- 
liminary examination  of  her  required  by  law,  can  not  be  maintained 
when  it  appears  that  after  becoming  a  widow  she  has  voluntarily 
ratified  the  mortgage  debt  by  paying  the  interest  on  it  lb. 
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If  it  appears  that  the  special  mortgage  given  by  the  tutor  in  favor  of 
the  minor  in  order  to  release  the  general  legal  mortgiEige  on  the  tu- 
tor's property  was  bas^  on  an  homologated  account  of  the  tutor 
that  was  false  and  fraudulent  on  its  face,  the  giving  of  the  special 
mortgage,  and  the  release  of  the  general  mortgage  in  the  minor's 
favor,  although  sanctioned  by  advice  of  a  family  meeting  and  a 
decree  of  court,  will  be  he  d  null  and  void,  not  only  as  against  the 
tutor's  succession,  but  also  as  against  any  creditor  of  his  cognizant 
of  the  fraudulent  character  of  the  homologated  account 

Succession  of  K  J.  Elliott,  Levois  Austin,  Tutor,  vs.  Jlfrs  M,  E. 
Elliott,  Administratrix,  31. 

Whenever  an  emergency  arises  which  requires  immediate  action  to  pro- 
tect the  interests  of  a  minor,  it  is  the  right  and  duty  of  the  probate 
court  to  appoint  a  tutor  ad  hoc  to  act  for  the  minor,  until  a  tutor 
can  be  appointed. 

In  the  Matter  of  the  Minor,  Victoria  Fortier,  50. 

An  under  tutor  -has  no  power  to  represent  the  minor  in  a  rule  taken  by 
a  third  person  to  erase  the  general  legal  mortgage  of  the  minor  on 
certain  property  of  the  tutor,  in  a  case  where  there  is  no  opposition 
of  interest  between  the  minor  and  the  tutor.  A  judgment,  to  erase, 
in  such  a  rule,  is  an  absolute  nullity.  lb. 

A  confession  of  judgment  made  by  a  mother,  in  her  capacity  as  tutrix 
of  her  minor  child,  is  not  binding  on  the  minor  or  his  property. 

James  A,  Metcalfe  vs.  Charles  E.  Alter,  389. 

A  suit  brought  by  a  son  who  has  attained  his  majority  against  his  father 
on  account  of  a  claim  he  derives  as  heir  of  his  deceased  mother,  is 
not  a  suit  growing  out  of  his  father's  tutorship,  and  hence  can  not 
be  postponed  by  the  latter  until  a  final  account  of  his  tutorship  has 
been  rendered.  533. 

An  agent  employed  by  the  tutor  of  a  minor  to  manage  a  plantation  of 
the  minor,  and  employ  laborers  for  its  cultivation,  is  not  authorized 
to  form  a  planting  partnership  with  one  of  such  laborers. 

Wm,  8,  Mcintosh,  Tutor,  vs.  R.  H.  Kelly  et  al,  649. 

Where  no  valid  contract  has  been  made  by  the  tutor  for  supplies  fur- 
nished for  the  cultivation  of  the  minor's  plantation,  the  minor  \a  lia- 
ble for  only  so  much  of  the  supplies  as  are  proved  to  have  inured 
to  his  benefit.  lb. 

The  debt  due  by  a  former  tutor,  on  account  of  sums  collected  by  him 
after  the  emancipation  by  marriage  of  the  minor,  is  not  secured 
either  by  the  tutorship  mortgage,  or  by  the  mortgage  created  by 
article  3315  of  the  Civil  Code,  in  a  eatie  where  there  is  no  necessary 
connection  between  the  after  gestion  and  the  administration  as  tutor, 
and  where  the  duration  of  the  gestion,  the  sums  paid  the  ward,  and 
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all  the  facts,  proved  a  knowledge,  and  consent  on  the  part  of  the 

ward,  thus  creating  au  implied  tacit  mandate. 

Succesfsionof  Bomero,  72t 
MORTGAGE. 

The  legislation  of  1869  requiring  all  mortgages  to  be  recorded  in  the 
same  book  did  not  require  mortgages  already  legally  registered  to 
be  re-recorded.  Succession  of  MHotl,  31, 

The  vendor  of  land  may  acquire  a  l^al  mortgage  on  the  land  by  virtue 
of  recorded  Judgments  against  his  vendee.  lb, 

A  recorder  of  mortgages  can  not  deprive  a  mortgagee  of  bis  rights 
under  a  recorded  mortgage  by  omitting  it  from  the  index,  or  by 
indexing  it  improperly,  or  by  omitting  it  from  his  certificate. 

Joseph  Swan  vs.  Oeo.  Vogel  et  aL,  38, 

Where  a  widow  makes  two  mortgages  in  favor  of  different  parties,  and 
is  described  in  each  as  the  widow  of  a  person  with  the  same 
given  name,  and  whose  family  name  is  only  spelled  differently  in 
the  two  mortgages  by  the  transposition  of  two  letters,  the  identity 
of  the  mortgagor  is  sufficiently  indicated  in  each.  Jb. 

A  mortgage  on  land  in  existence  before  the  enactment  of  the  homeBtead 
law  is  not  affected  by  that  law.  Cole  vs.  La  Chatnbre,  41. 

It  is  not  necessary  to  prove  a  mortgage,  as  to  defendants  against  whom 
a  formal  Judgment  has  been  rendered  expressly  recognislns  the 
mortgage.  lb. 

The  final  decree  of  this  court  recognizing  a  mortgage  which  had  been 
fraudulently  canceled  will  not  prevent  the  mortgage  from  porempt- 
ing  as  to  third  persons,  if  it  has  not  been  re-inscribed  within  ten 
years  after  its  record.  De  Si  Bomes  vs.  Blanc  et  aL,  48. 

The  rights  and  claims  of  concurrent  mortgages,  where  a  valid  sale  of 
the  mortgage  property  has  been  made,  is  restricted  to  the  jnx^  rata 
distribution  of  the  proceeds. 

Factors'  and  Traders'  Insurance  Company  vs.  De  Blanc,  lOO. 

A  third  possessor  evicted  by  a  mortgage  creditor  can  claim  for  his 
expenses  and  improvements  only  to  the  extent  of  the  increased 
value  of  the  property  resulting  from  the  improvements.  It  hb 
expenses,  incurred  in  making  the  improvements,  are  less  in  ckmonnt 
than  the  increased  value  arising  from  the  improvements,  lie  cai 
reo<)ver  only  the  sum  of  those  expenses,  and  is  liable  for  tbe  froiti 
an<l  revenues  of  the  property  from  the  moment  he  is  notifled.  of  th 
or«U^r  of  seizure.  Linn  vs.  Dee  et  clL^  2X7. 

If  more  than  ten  years  have  elapsed  from  the  record  of  a  mortg^a^pe 
may  yet  be  re-inscribed,  and  from  the  date  of  such  re-insciriptlon 
will  have  effect  as  a  mortgage.  Gordon  vs.  Knoac,  JSS4. 

The  widow  in  community  can  not,  while  the  succession  is  st^ill    vindi 
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administration,  and  before  its  debts  are  paid,  and  her  residuary 
interest  thus  definitely  ascertained,  execute  a  valid  mortgage  on 
her  undivided  halt  of  any  specific  pioperty  of  the  succession. 
Where  6uch  a  mortgage  is  sought  to  be  executed  by  the  mortgage 
creditor,  the  heirs  are  entitled  to  enjoin  its  execution. 

Ceaiac  vs.  Florane,  493. 
Heirs  of  age,  who  have  been  put  in  possession  of  the  property  of  their 
r:  ancestor  by  a  judgment  of  court,  can  sell  their  hereditary  property, 

but  such  sale  will  not  disturb  or  affect  the  mortgitges  of  their  ances- 
s»  tor,  nor  those  existing  against  the  individual  heirs. 

^  Freret  vs.  Heirs  of  Frerei,  506. 

^  A  mortgage  is  not  negotiable,  in  the  sense  of  the  commercial  law, 

{^{^  although  it  be  given  to  secure  a  negotiable  instrument,  and  if  it  has 

^  been  extinguished,  or  for  any  cause  has  ceased  to  be  a  subsisting 

^  ^^  obligation,  so  that  it  could  not  be  enforced  by  the  mortgagee,  then 

<^  it  can  not  be  enforced  by  any  transferree  of  his,  especially  to  the 

^j.,  prejudice  of  a  third  possessor  of  the  property  on  which  the  mort- 

gasre  rests,  who  hcis  paid  the  price  of  the  property  to  the  mortgagee, 
.  t^  extinguished  jiro  tanto  the  mortgage  debt,  and  obtained  from  the 

^^,  mortgagee  an  order  on  the  Recorder  of  Mortgages  to  cancel  the 

"^,  mortgage.  Jennings  vs.  Vickers,  679. 

\vL        Where  the  transferree  of  a  mortgage,  which  covers  three  different  par- 
cels of  ground  in  the  possession  of  three  different  persons,  fore- 
^  closes  on  two  of  the  parcels,  which  sell  for  enough  to  pay  his  whole 

debt,  and  fails  to  enforce  the  sales,  but  by  agreement  with  the  pos- 
^77^  sessors  of  the  two  parcels  allows  second  sales  to  be  made  which  do 

^^^^  .  not  realize  the  amount  of  his  debt,  he  can  not  afterward  proceed  for 

^  ^,  the  residue  of  his  debt  against  the  possessor  of  the  third  parcel  of 

^  *  ground  covered  by  the  mortgage,  who  has  bought  the  land  in  good 

^^  faith,  paid  its  purchase  price,  and  to  that  extent,  by  special  agree- 

ment with  the  mortgagee,  extinguished  the  mortgage.  lb. 

^^,\.    The  crop  growing  on  mortgaged  premises  is  a  part  of  the  realty,  and 
can  ^,  the  owner  of  the  premises,  when  they  and  the  crop  are  seized  under 

t  o(  ^   .  a  writ  of  seizure  and  sale,  has  no  standing  to  set  up  a  privilege  on 

^v«n*^*  the  crop,  alleged  to  exist  In  favor  of  a  third  person. 

arel«**  Williamson  vs.  Bichardsofix,  685. 

)fo^^^^ .  A  mortgage  on  real  estate  executed  by  one  only  of  the  co- proprietors 
llB))le  ^^  ^  of  the  property  can  only  affect  the  Interest  of  the  mortgagor  In  the 

he  is  ^^,  property.  Johnson  vs.  Weinstockt  698. 

vs.!^^**  Neither  the  conventional  partition  of  certain  land  held  in  indlvlslon  by 
ftd(^^  two  owners,  nor  the  subsequent  sale  of  that  portion  of  the  land 

iQcbi^^        acquired  in  the  partition  by  one  of  the  part  owners  (sold  in  his 
^tB.^**^         suocesslon),  can  divest  or  impair  any  mortgagee  of  his  undivided 
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interest  in  the  land  executed  by  the  other  part  owner,  before  the 
partition  took  place,  when  it  does  not  appear  that  the  mortgage 
creditor  was  a  party  to  the  partition. 

Pcnvell  V9.  Hayen,  789, 

As  against  a  special  mortgage,  the  right  of  requiring  a  previous  discus- 
sion of  other  property  embraced  by  the  mortgage,  but  subse- 
quently sold,  does  not  exist.  16. 

A  creditor  with  a  mortgage  resting  on  the  whole  of  a  certain  tract  of 
land,  who  remits,  or  releases  his  mortgage  on  a  portion  of  tho  land, 
thus  enabling  the  debtor  to  sell  that  portion  free  from  incumbrance, 
does  not  forfeit  his  right  to  proceed  against,  and  subject  to  the  pay- 
ment of  his  whole  debt,  the  remaining  portion  of  the  land,  which 
had  been  sold  to,  and  was  held  by  a  third  possessor,  because  he  had 
failed  to  subrogate  such  third  possessor  to  his  rights  against  the 
portion  of  land  released  from  mortgage.  The  third  possessor  has 
no  legal  right  to  demand  such  subrogation.  lb. 

The  innocent  holder  of  a  mortgage  note,  executed  by  one  in  whom  the 
recorded  legal  title  of  the  mortgaged  property  rested,  can  not  be 
affected  by  the  fact  the  recorded  tit^e  rested  on  a  simulated  sala 

Teatart  vs.  Belot  et  al,  795. 

Peremption  of  a  mortgage  can  not  take  place  pending  the  possession  of 
the  mortgaged  property  by  the  mortgage  creditor,  who  holds  under 
a  voidable  tax-sale,  and  should  such  sale  be  annulled  the  mortgage 
will  revive  with  the  rank  it  held  at  the  date  of  the  sale. 

New  Orleans  Insurance  Association  vs.  Labranche  et  al.,  839. 

The  bona  fide  transferrees  of  concurrent  mortgage  notes  are  entitled  to 
a  ratable  distribution  of  the  proceeds  of  the  mortgage  property 
and  the  fact  that  one  of  the  transferrees  obtained  his  mortg^a^e  note 
after  its  maturity,  does  not  Impair  his  right  to  a  ratable  distribution 

Beine  vs.  Jack,  859. 

NEW  ORLEANS  (CITT  OF). 

The  holders  of  the  consolidated  bonds  of  the  city  of  New  Orleans  can 
not  compel  the  city  government  to  levy  a  tax  on  one  species  of 
property  exclusively  for  their  benefit. 

State  ex  rel  Southern  Bank  vs.  Pilsbury,  Mayor,  et  aL,  J. 

Section  37  of  the  act  of  1852,  imposing  the  special  tax  on  real  estate  and 
slaves,  did  not  form  a  part  of  the  contract  between  the  city  of  New 
Orleans  and  the  holdezs  of  her  consolidated  bonds.  Jl>. 

The  city  of  New  Orleans  has  no  authority  to  impose  wharfage  and  levee 
dues  on  vessels  moored  at  a  point  within  her  corporate  limits,  at 
which  she  has  constructed  no  work  and  expended  no  money  for  tiie 
use  or  convenience  of  vessels. 

aty  of  New  Orleans  vs.  WUmot,  Agent,  Go^ 


INDEX.  927 

«_  _     __  .    -  - 

NULLITY  OF  JUDGMENT. 

See  Judgment. 

OWNERSHIP. 

Property  purchased  with  the  Identical  money  stolen  by  the  purchaser 
from  a  succession  belongs  to  the  succession,  and  may  be  sequestered 
in  the  hands  and  recovered  from  the  possession  of  the  purchaser  by 
the  curator  of  the  succession.  Hrile  vs.  Price,  357. 

Where  an  act  of  transfer  expressly  iK)nveys  the  occupancy  and  posses- 
sion '*  forever,"  not  the  mere  usufruct,  but  the  full  ownership  of  the 
property  is  thereby  passed. 

In  the  Matter  of  the  Mechanics'  Society,  627, 

PARISH  OBLIGATIONS. 

The  owner  of  parish  warrants  who  surrenders  them  to  the  parish  in 
exchange  for  bonds  of  the  parish  which  turned  out  to  be  void, 
acquires  no  right  of  action  for  damages  against  the  parish  because 
the  warrants  had  been  destroyed  by  the  parish,  to  the  knowledge 
and  with  the  tacit  consent  of  the  owner.  A  suit  on  the  destroyed 
warrants  to  recover  their  amount  is  the  form  of  action  proper  in 
such  a  case.  O'Connor  vs.  Parish  of  East  Baton  Bouge,  221, 

The  payment  of  parish  warrants  issued  on  account  of  commissions  on 
suits  prosecuted  or  defended  for  the  parish  by  a  district  attorney 
%yro  tern,,  when  sued  on  by  a  third  person,  who  holds  them  merely 
as  pledgee  of  the  district  attorney  pro  tern,,  may  be  resisted  on  the 
ground  that  the  services  for  which  the  warrants  issued  were  not 
rendered,  or  were  ineflBciently  rendered.  But  the  payment  of  the 
salary  of  a  district  attorney  can  not  be  resisted  on  the  ground  that 
he  was  ineflacient  or  without  learning.  J6. 

The  third  holders  and  owners  of  negotiable  bonds  of  a  parish,  which 
were  issued  by  the  police  jury  in  exchange  for  warrants  of  the  par- 
ish that  were  almost  entirely  illegal  and  void,  and  which  thus  had 
as  their  consideration  a  debt  that  was  only  partly  due  by  the  par- 
ish, have  no  better  right  to  recover  on  the  bonds  than  the. original 
holders  thereof,  when  all  of  the  facts  and  circumstances  under 
which  they  acquired  the  bonds,  raises  against  them  a  legal  pre- 
sumption of  negligence,  notice,  or  mala  fides. 

^A  Johnson  vs.  Butler,  770. 

^        PABTITION. 

Where  a  sale  of  property,  in  which  minors  are  interested,  is  made  under 
an  order  of  court  in  order  to  effect  a  partition,  it  is  not  necessary 
that  the  full  appraisement  of  the  property  should  be  bid. 

.  BuMecke  vs.  BuMecke,  572. 
"^   In  a  suit  for  the  partition  of  property  of  which  minors,  who  are  absen- 
tees, are  co-proprietors,  each  of  the  minors  is  properly  represented 
in  the  suit  by  a  curator  ad  hoc.  lb. 
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PARTNERSHIP. 

The  survtving  partner  of  a  commercial  firm  who  desires  to  liquidate  the 
afbirs  of  the  firm,  must  demand  the  liquidation  contradictorily 
with  the  legal  representatives  of  his  deceased  partner,  and  any  hdr 
of  the  latter  who  may  be  present,  or  represented.  H3b  ex  parte 
appointment  and  qualification  as  liquidator  are  wholly  unauthor- 
ized. Walmsley  and  Patterson  vs.  Mendelsohn  &  Newman,  152, 

The  surviving  partner  of  a  commercial  firm  is  not  liable  as  liquidator, 
to  account  to  the  succession  of  his  deceased  partner  for  any  single 
item  of  indebtedness  to  the  succession,  but  to  pay  over  the  entire 
sum  found  to  be  due  the  succession,  on  the  settlement  of  the  part- 
nership, lb, 

PAYMENT. 

A  payment  on  an  account  is  imputable  to  the  oldest  items  on  the 
account.  Succession  of  Dinkgrave,  7D3. 

The  creditor  is  bound  to  impute  to  the  extinction  of  his  credit  all  sums 
received  by  him  from  the  debtor,  or  from  the  securities  of  the  deb 

Fowell  vs.  Hayes,  789. 
See  Mulun  vs.  Hart,  677. 

PLEDGE. 

See  Pbivileqe  and  Pledge. 

POLICE  JURY. 

The  lease  of  a  building  for  a  court-house  made  under  the  authority  of 
an  ordinance  of  the  police  jury  of  a  parish  is  utterly  invalid,  unless 
means  for  paying  the  rent  stipulated  in  the  lease  is  provided  for 
in  the  ordinance. 

7}rehan  vs.  Police  Jury,  Parish  of  Jefferson,  179. 

An  ordinance  of  a  police  jury  forbidding  the  sale  of  liquors  on  Sunday 
has  not  for  its  object  the  enforcecnent  of  the  observance  of  the 
Christian  Sabbath,  but  is  a  mere  police  regulation,  under  the  police 
power  of  the  State  for  the  preservation  of  public  order ;  and  hence 
is  not  obnoxious  to  any  provision  of  the  constitution  of  the  Static, 
or  of  the  United  States,  respecting  religion.  Nor  is  such  a  r^^la- 
tion  violative  of  the  general  law,  or  "  law  of  the  land." 

State  vs.  Bott^  663. 

The  police  jury  of  a  parish  have  power  to  impose  a  uniform  and  equsA 
license  tax  on  all  persons  who  pursue  any  particular  busiaess,  or 
profession,  and  in  the  exercise  of  that  right,  may  adopt  by  ordin- 
ance, the  same  tax  on  the  various  callings  and  pursuits,  a8  that 
imposed  by  tiie  Legislature.  Walters  vs.  Duke,  66S 

The  article  of  the  constitution  requiring  that  the  title  of  every  act  shall 
express  its  objects,  does  not  apply  to  the  ordinances  of  a  poWce 
jury.  Jb. 
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Any  third  person  having  an  interest  in  the  success  of  the  relator  or 
respondent  in  a  mandamus  suit,  or  an  interest  opposed  to  both,  may 
intervene  in  the  suit. 

State  ex  rel  Southern  Bank  vs.  Filsbury,  Mayor,  ei  aL,  1. 
A  supplemental  answer,  not  in  conflict  with  the  original  answer,  and 
which  does  not  retard  the  trial,  or  require  any  other  or  different 
proof  than  that  requited  by  the  original  answer,  \b  receivable. 

lb. 
A  continuance  will  not  ba  allowed  on  account  of  the  absence  of  evidence 
to  be  taken  under  a  commission,  when  it  appears  that  the  party 
who  applied  for  the  commission  was  dilatory,  and  neglectful  in  tak- 
ing it  out  Cole  vs,  La  Chambre,  41, 
The  absence  of  a  witne&s  will  nob  warrant  a  continuance  when  it  appears 
that  the  order  to  summon  was  given  by  plaintiff  only  two  days 
before  the  trial,  and  that  defendant  offered  to  admit  that  the  absent 
witness  would,  if  present,  testify  as  stated  by  plaintiff.         lb. 
A  depositary  has  a  right  to  sue  for  and  recover  property  fraudulently 
and  surreptitiously  taken  from  him. 

Lannes  et  al  vs.  Courege  et  at,  74. 
One  having  a  joint  interest  may  proceed  alone  to  recover  possession 

from  a  mere  trespasser.  lb. 

One  who  has  the  right  to  a  separate  action  for  the  recovery  of  property, 
is  not  obliged  to  intervene  in  a.suit  between  other  parties  involving 
the  property.  lb. 

A  party  can  not  divest  the  averments  of  his  petition  of  their  force  as 
judicial  admissions  by  discontinuing  the  suit  in  which  the  petition 
was  filed.  Byrne  vs.  Hibemia  National  Bank,  81. 

The  matters  of  defense  that  must  be  specially  pleaded  are  those  aet  up 
in  avoidance,  or  extinguishment  of  an  obligation  admitted,  or  proved 
to  have  once  existed.  lb. 

A  citation  addressed  to  the  wife  and  "  her  husband,"  is  a  sufficient  cita- 
^'^^  tion  to  the  husband.  Phipps  vs.  Snodgrass,  88. 

^'  A  plea  to  the  jurisdiction  of  the  court  ratione  personas,  must  be  made 

^^'  in  limine.    It  is  too  late  to  file  it  after  a  judgment  by  default  has 

been  entered.  lb. 

^  A  judgment  rendered  by  a  court  of  competent  jurisdiction  against  a 

^  defendant  who  was  legally  cited,  and  the  sheriffs  sale  duly  made  in 

)^  execution  of  that  judgment,  can  only  be  attacked  in  a  direct  action 

t  ^r^  to  annul,  brought  in  the  court  that  rendered  the  judgment    Neither 

itSi  ^  the  judgment  nor  the  sale  can  be  assailed  collaterally. 

^  Factors*  and  Traders*  Insurance  Co.  vs.  DeBlanc,  100. 

tf0'       T)ie  last  judicial  day  on  which  an  application  for  a  rehearing  may  be 
of  ^  ^  made  does  not  expire  at  6}  o'clock  a.  m.  merely  because  this  court 
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adjourned  sine  die  at  that  hour  on  that  day.    The  application  is  in 
time  if  filed  at  any  time  during  that  day. 

State  ex  reh  FatrchUd  vs.  StiUman,  162. 

A  suit  by  an  expelled  member  to  compel  restoration  to  a  church  mem- 
bership on  the  ground  that  such  restoration  is  necessary  to  enable 
him  to  enjoy  the  right  of  sepulture  acquired  by  him  as  a  member,  is 
premature. 

State  ex  rel,  Soares  vs.  Hebrew  CongregatianDisperBed  of  Ju- 
dah,20d. 

Where  a  number  of  persons  constitute  a  common  agent  for  a  common 
purpose  no  one  of  them  has  a  right  to  compel  the  agent  to  render  a 
separate  account  to  himself.  There  should  be  but  one  proceeding, 
to  which  all  persons  in  interest  should  be  made  parties,  and  their 
rights  determined  in  concursiL 

La.  Board  of  lYiistees  American  Printing  House  for  the  Blind 
vs.  Dupuy,  SOo, 

Where  a  case  has  been  remanded  for  the  sole  purpose  of  ascertaining 
whether  prescription  was  interrupted,  the  lower  court  may  never- 
theless entertain  an  inquiry  into  the  fact  (then  for  the  first  time  put 
at  issue)  whether  the  plaintiff  was  de^  betore  the  institution  of 
the  suit ;  and  if  the  fact  is  sustained  by  proper  evidence  the  suit 
must  be  dismissed. 

Nicholson  &  'Co,  ve.  Succession  of  Jennings,  328. 

On  the  trial  of  the  peremptory  exception  that  the  plaintiff  has  not  made 
proper  parties  to  the  suit,  the  allegations  of  his  petition  are  taken 
to  be  true.  Elrwin  vs.  H  L  Co,,  339, 

On  the  trial  of  a  rule  to  dissol  f e  a  sequestration  the  allegation  of  the 
sequestrator,  in  liis  affidavit,  that  the  goods  sequestered  belonged 
to  the  succession  of  which  he  was  curator,  will  be  assumed  as  true, 
although  it  may  be  without  foundation  in  fact. 

PlrUe  vs.  Price,  357. 

A  purchaser  in  bad  faith  is  not  entitled  to  have  the  purchase  price  ten- 
dered to  him  before  the  institution  of  a  suit  for  the  recovery  of  the 
purchased  property.  Oermaine  YS.^^MaUerich,  371. 

A  written  agreement  between  the  undivided  owners  of  certain  real 
estate  to  make  a  partition  of  the  same  by  dividing  it  in  certain 
described  lets  does  not  become  an  actual  partition  and  vest  any 
separate  part  of  the  property  in  any  one  of  them  until  the  forma- 
tion of  the  lots  in  accordance  with  the  agreement. 

Metcalfe  vs.  AUer,  389. 

An  intervention  which  has  neither  been  answered  nor  proved,  must  be 
dismissed.  Washhum  vs.  Frank,  437. 

Where  an  owner  of  land,  a  part  of  which  has  been  expropriated,  ap- 
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peals  from  the  verdiot  of  the  Jury  and  judgment  of  court  fixing  the 
terms  of  the  expropriation,  he  must,  if  the  judgment  is  affirmed^ 
pay  the  costs  of  the  appei^« 

N.  0.  Pacific  Bailway  Co.  vs.  Gay,  430. 

There  is  no  law  requiring  that  three  days  should  intervene  between  a 
verdict  in  a  criminal  case  and  the  judgment  pronounced  thereon. 

SUite  v&  Hamp  Johnson,  482. 

The  publication  of  the  notice  to  delinquent  taxpayers  made  by  the  Ad- 
ministrator of  Finance  of  the  city  of  New  Orleans  in  virtue  of  Act 
48  of  the  Legislature  of  1871,  stands  in  lieu  of  citation,  and  just  as 
effectively  brings  the  parties  into  court. 

Elder  vs.  (My  of  New  Orleans,  500. 

The  right  of  a  judge  ^presiding  in  a  court,  and  de  facto  discharging  the 
duties  of  that  office,  can  not  be  collaterally  questioned  by  litigants 
therein.  lb. 

The  motion  made  by  a  judgment  debtor  to  annul  the  judgment  for  want 
of  jurisdiction  because  he  resided  in  another  parish,  made  actual  ci- 
tation unnecessary,  and  cured  the  defect  if  there  had  been  no 
citation.  Bartleti  vs.  Wheeler,  540. 

It  is  not  necessary  that  the  judge  should  have  authorized  a  wife  to  sue 
for  a  separation  of  property  in  a  case  where  the  husband  in  proper 
person  accepted  service  of  the  wife's  petition,  and  made  no  ob- 
jection. Spivey  vs.  WUson,  653. 

An  exception,  which  if  maintained,  will  terminate  the  suit,  ought  to  be 
tried  and  decided  in  limine.  Jennings  vs.  Tickers,  679. 

It  is  not  necessary  to  pursue  a  defaulting  tax  collector  and  his  sureties 
for  money  collected  and  not  accounted  for  by  him,  In  the  form  of  an 
ordinary  action.  They  may  be  proceeded  against  summarily,  by 
rule,  whether  the  collector  was  appointed  before  or  after  April  20, 
1877.  Police  Jury  of  Vermilion  Parish  vs.  Brookshier,  736. 

Where  the  refusal  of  the  judge  to  pass  on  an  exception  before  going  to 
trial,  has  not  injured  the  defendant,  as  where  the  exception  was 
overruled,  the  defendant  can  not  complain.  lb. 

The  judge  may  conclude  in  open  court  a  trial  begun  in  chambers. 

lb. 

A  judgment  of  a  United  States  court,  when  made  the  basis  of  an  action 
in  a  State  court,  may  have  its  validity  collaterally  inquired  into  by 
those  not  parties  to  it.  Boisse  and  Husband  vs.  Dickson,  741. 

The  tax  collector  is  incapable  of  standing  in  judgment  alone,  in  a  suit 
by  a  taxpayer  to  enjoin  the  collection  of  a  tax  levied  to  pay  a  tax. 
The  judgment  creditor,  for  whose  benefit  the  tax  was  laid,  must  be 
made  a  party  to  the  suit  Shields  vs.  Pipes,  765. 

The  answer  of  a  third  person  in  possession  of  mortgage  property 
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bought  by  him,  admitting  posBession,  and  referring  spedally  to  his 
titie,  will  cure  the  defect  in  the  pleadings  of  the  mortgage  creditor, 
who  holds  a  mortgage  on  one  fourth  of  the  property,  arising  from 
the  latter's  fai'ure  to  describe  or  designate  the  portion  of  the  prop- 
erty held  by  defendant  FoweU  vs.  Hayes,  789. 

Where  a  respondent  makes  answer  to  an  application  for  a  mandamus, 
he  thereby  waives  his  right  of  subsequentiy  excepting  to  the  pro- 
ceeding on  the  ground  that  the  allegations  of  the  relator  were  not 
sworn  to. 

State  ex  rel,  Mary  L,  and  Annette  Moore  vs.  Parish  Judge  of  5i. 
Landry,  802. 

Persons  in  interest  in  a  certain  proceeding,  notified  of  an  application  to 
compel  a  judge  to  grant  an  appeal  in  the  case,  can  not  rely  on  any 
exception  to  the  regularity  of  the  proceeding  on  the  part  of  the  re- 
lator, filed  by  the  judge  alone.  *  I&. 

A  sale  however  voidable  will  not  be  annulled  at  the  suit  of  one  who  fails 
to  show  that  he  has  been  injured  by  the  sale. 

N.  0,  Ins,  Ass.  vs.  Labranclie,  839. 

The  holder  of  a  first  mortgage  note  has  a  right  to  proceed  by  motion,  as 
third  opponent  in  an  executory  proceeding  instituted  by  the  holder 
of  another  first  mortgage  note,  secured  by  the  same  mortgage,  to 
have  the  proceeds  of  the  sale  applied  to  the  payment  of  his  nota 

Heine  vs.  Jack,  859. 

Where  an  alleged  sale  is  a  mere  simulation,  it  may  be  treated  as  a 
nullity,  and  the  thing  transferred  by  the  pretended  sale  may  be  di- 
rectly seized  or  attached  by  a  creditor  of  the  vendor.  But  where 
there  is  a  real  sale,  however  fraudulent,  the  creditor  can  not  seize 
the  property  in  the  possession  of  the  purchaser,  but  must  resort  to 
the  revocatory  action.  McAdam  vs.  Sorio,  862. 

The  failure  to  object  to  the  admission  of  evidence  bearing  on  an  issue 
not  made  by  the  pleadings  will  not  authorize  the  adjudication  of  that 
issue,  when  the  evidence  admitted  is  applicable  to  the  issue  made  by 
the  pleadings.  Ih. 

See  Claflin  &  Co.  vs.  Lisso  &  Scheen,  171. 
See  Succbbsion  of  Gollain,  173. 
See  Chapman  vs.  Nelson,  341. 
See  Fabrar  vs.  Steei^e,  640. 
See  Williamson  vs.  Bichabdson,  685. 

PREMATURITY  OF  SUIT. 

See  Pbactigb  and  Pleadinq. 

PRESCRIPTION  AND  INTERRUPTION  OF  SAME. 
The  one  who  pleads  prescription  must  prove  the  facts  necessary  to  sus- 
tain the  plea.  Phipps  vs.  Snodgrass,  88. 
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A  formal  petition  by  a  mortgage  creditor  of  a  succesBion  asking  to  be 
recognized  as  creditor,  and  demanding  that  the  executor  gire  secu- 
rity for  his  claim,  is  such  a  judicial  demand  as  will  interrupt  pre- 
scription. Berens  vs.  Executors  of  Boutte,  112. 

An  executor  who  classifies  a  claim  against  the  succession  as  one  of  its 
debts,  and  prays  for  the  sale  of  succession  property  to  pay  the 
claim,  thereby  acknowledges  the  debt  and  interrupts  its  prescription. 

16. 

The  possession  of  shares  in  the  stock  of  a  corporation  for  three  years, 
in  good  faith,  and  under  a  title  translative  of  property ;  or  their 
possession  for  ten  years  without  good  faith,  or  title,  acquires  the 
ownership  of  the  shares  by  prescription. 
Wldov)  de  8L  Bomes  vs.  Levee  Steam  Cotton  Press  Cbmpany,  224. 

An  action  on  an  injunction  bond  to  recover  damages  allowed  on  the 
dissolution  of  the  injunction  is  only  prescribed  by  ten  years  from 
the  date  of  the  bond.  The  prescription  of  the  judgment  which  was 
enjoined  can  not  affect  the  judgment  in  the  injunction  case  wherein 
the  bond  was  given.  Howell  et  al  vs.  Oronan  et  al,  247. 

The  issuance  of  aJUfa.  under  a  judgment  against  one  of  the  solidary 
debtors  on  a  promissory  note,  will  not  interrupt  prescription  of  the 
note  as  to  the  other  solidary  debtor,  against  whom  no  judgment  has 
been  obtained.  Britton  dt  Moore  vs.  Miss  Virginia  Bush,  264. 

The  rendition  of  a  judgment  against  one  of  the  makers  of  a  solidary 
note,  does  not,  as  to  the  other  maker  who  has  not  been  sued,  sub- 
stitute the  prescription  applicable  to  judgments,  for  the  prescription 
applicable  to  promissory  notes.  The  maker  who  was  not  sued  is 
liable  only  on  the  note,  which  is,  as  to  him,  prescribed  in  five  years 
from  the  date  of  the  judgment  against  his  co-maker.  lb. 

Partial  payments  inscribed  on  a  promissory  note,  and  signed  by  the  de- 
ceased maker  (whose  signature  is  provable  by  parol  testimony)  are 
admissible  in  evidence  to  prove  interruption  of  prescription. 

Taylor  vs.  McElvin  et  al,  284. 

In  a  suit  to  revive  a  judgment  in  solido  against  several  persons,  service 
of  citation  on  one  of  the  debtors  will  interrupt  prescription  of  the 
judgment  as  to  all.  Hammett  vs.  Sprowl  et  al,  325. 

As  against  the  purchaser  of  mortgaged  property  sold  by  an  assignee  in 
bankruptcy,  the  hypothecary  action  of  the  mortgage  creditor  is 
prescribed  by  the  lapse  of  ten  years  from  the  purchase  of  the  prop- 
erty from  the  assignee. 

Chapman  vs.  Citizens*  Bank  of  Louisiana,  395. 

A  judgment  will  be  prescribed  by  the  lapse  of  ten  years  from  its  date 
unless  revived.  lb. 

The  judicial  mortgage  arising  in  virtue  of  a  judgment,  and  the  hypothe- 
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Gary  action  authorized  by  the  mortgage  both  perish  by  the  pre- 
scription of  the  judgment    Service  of  citation  in  the  hypothecary 
action  will  not  interrupt  prescription  of  the  judgment  lb. 

The  action  of  a  husband's  creditor  to  annul  a  judgment  of  separation 
of  property  obtained  by  the  wife,  on  the  ground  of  its  being  in 
fraud  of  the  husband's  creditors,  is  only  prescribed  by  one  year 
from  the  date  of  the  judgment  of  the  creditor  against  the  husband. 

Darcy  &  Wheeler  vs.  Labennes  and  Wife,  404, 

Prescription  must  be  specially  pleaded,  or  it  will  not  be  considered. 

Fazende  vs.  Morgan,  549, 

A  daim  for  damages,  founding  in  an  offense,  or  quasi-offense,  com- 
mitted by  a  private  individual,  or  by  a  public  ministerial  officer,  is 
barred  by  the  prescription  of  one  year. 

aty  of  New  Orleans  vs.  Southern  Bank,  560, 

A  revocatory  action  to  annul  a  mortgage  made  by  an  insolvent  to  secure 
a  pre-existing  debt,  on  the  ground  that  the  mortgage  gave  the 
creditor  in  whose  favor  it  was  made  an  unjust  preference,  is  pre- 
scribed in  one  year  from  the  date  of  the  mortgage. 

The  People's  Bank  vs.  Oii^,  Wife,  etc.,  592. 

The  prescription  which  has  for  its  object  the  acquisition  of  property, 
can  only  be  invoked  by  one  who  has  had  possession  as  owner,  not 
by  one  who  has  been  in  possession  under  a  mere  simulation  of  own- 
ership. Spivey  vs.  TFUsoti,  653. 

An  action  for  the  recovery  of  usurious  interest  is  prescribed  by  one  year 
from  its  payment  Mvdlen  &  McGowen  vs.  Hart,  Sheriff,  677. 

Where  the  acknowledgment  of  a  succession  debt  by  the  administrator 
has  no  date,  but  it  appears  from  tlie  face  of  the  record  that  it  was 
tmade  subsequent  to  an  affidavit  to  the  debt,  which  has  a  date,  and 
that  the  debt  would  not  be  barred  by  prescription  even  if  the  ac- 
knowledgment had  been  made  at  the  date  of  the  affidavit,  the  plea 
of  prescription  will  not  prevail  against  it 

Succession  of  Dinkgrave,  703. 

Where  a  payment  on  an  account  is  made  at  a  certain  date,  and  judicial 
demand  follows  nearly  two  years  thereafter,  all  the  items  on  the 
account  prescriptible  in  one  year  will  be  barred.  lb. 

The  homologation  of  an  account  of  an  administrator  by  the  clerk  of 
the  court  is  not  a  judgment  in  the  sense  of  article  1053  of  the  Code 
of  Practice,  and  hence  is  not  required  to  be  revived.  A  debt  ena- 
braced  in  such  an  homologated  account  is  not  therefore  barred  by 
the  prescription  of  ten  years.  Maraist  vs.  Ouilbeau,  7 IS. 

Placing  a  debt  on  his  account  by  an  administrator,  and  asking  for  au- 
thority to  pay  it,  is  an  acknowledgment  of  its  correctness,  and 
prescription  ceases  thenceforth  to  run  on  it,  while  he  is  in  office. 
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All  actions  against  tutors  for  debts  due  by  them  to  the  minors  of  whom 
they  have  had  charge,  and  contracted  during  the  period  of  the 
tutorship,  are  prescribed  in  four  years  from  the  majority  of  the 
minors.  But  debts  of  the  tutor  to  the  minor,  arising  after  the 
termination  of  the  tutorship,  are  not  affected  by  the  prescription  of 
four  years.  Succession  of  Bomero^  721. 

A  daim  for  damages  by  the  owner  of  the  land  for  the  wrongful  cutting 
of  the  drainage  canal  is  prescribed  by  two  years  from  the  time  the 
land  was  actually  occupied  and  used  for  the  construction  of  .the 
works. 

Jefferson  and  Lake  Pontchartrai7i  Railroad  Company  vs.  City 
of  New  Orleans,  478. 
An  action  for  damages  on  account  of  an  offense,  or  quasi-offense  is 
prescribed  by  one  year  from  the  date  of  the  act. 

Gardiner  vs.  Succession  of  Scherer,  527. 
PRINCrPAL  AND  AGENT. 
Seb  AasNor. 

• 

PRIVILEGE  AND  PLEDGE. 

The  failure  of  the  Recorder  of  Mortgages  to  register  with  the  private 

contract  formed  by  a  furnisher  of  supplies  with  the  planter  the 

proof  of  its  execution,  will  not  impair  the  privilege  acquired  by  the 

record  of  the  contract.  Succession  of  Elliott,  31, 

Fees  due  physicians  for  professional  services  during  the  last  illness  can 

not  be  ranked  as  privilege  claims  unless  duly  recorded.  Ih, 

The  privilege  and  pledge  of  the  factor,  or  furnisher  of  supplies,  on  the 
growing  sugar  cane  crop,  under  the  act  of  1874.  only  covers  that 
portion  of  the  crop  which  was,  in  the  ordinary  sense  of  the  words,  to 
become  merchantable.  It  does  not  cover  that  reasonable  portion  of 
the  crop  which  is  necessarily  reserved  for  seed  cane,  or  the  com 
grown  on  the  place,  and  necessary  to  the  production  of  the  subse- 
quent crop.  Citizens*  Bank  vs.  Wiltz,  244, 
As  to  the  vendee,  the  vendor's  lien  is  not  lost  for  failure  to  record  it 

within  six  days  of  the  sale.  Gordon  vs.  Knox,  284. 

The  lessor  has  a  right  of  pledge  on  promissory  notes  that  are  the  pro- 
perty of  the  lessee,  and  found  on  the  leased  premises. 

atyofNew  Orleans  vs.  Metropolitan  Loan  Savings  and  Pledge 

Bank,  311. 

^]?lie  principal  has  no  privilege  on  the  property  of  his  deceased  agent's 

succession  on  account  of  money  of  the  principal  collected  by  the 

agent  and  not  paid  over.  lb. 

debtor  may  validly  convey  his  immovable  property  to  his  creditor,  in 

the  form  of  a  sale,  in  order  to  secure  the  creditor,  when  the  value  of 

the  property  is  not  in  excess  of  the  debt  due,  reserving  to  himself 
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'  the  right  to  redeem  wltiiin  a  oertain  period.  The  continued  pos- 
session of  the  property  by  the  debtor  in  suoh  a  case,  does  not  make 
the  transaction  a  fraudul^it  simulation,  or  necessarily  void.  In 
'  such  a  transaction  the  conveyance,  although  in  the  form  of  a  sale, 
does  not  vest  the  ownership  of  the  property  in  the  creditor,  but  may 
give  him  a  right  to  be  paid  by  priority  out  of  its  proceeds. 

Pttrmer  vs.  Mangham,  348. 

A'simulatedsaleof  property  subject  to  the  lessor's  lien  can  not  defeat 
that  lien.  Washburn  v&  Frank,  437. 

Where  the  planter  or  farmer  pledges  his  growing  crop  to  his  factor  under 
the  act  of  1874,  and  the  contract  of  pledge  is  duly  recorded  the  fac- 
tor will  have  a  right  of  pledge  and  privilege  on  the  crop  superior  to 
the  lien  acquired  by  seizure  under  a^  /a.  of  an  ordinary  judgment 
creditor.  The  factor's  pledge  covers  not  only  the  money  and  goods 
advanced  by  him,  and  proved  to  have  been  actually  used  in  making 
the  crop,  but  also  all  advances  of  money  and  necessary  supplies 
that  may  be  required  by  the  planter,  unless  it  be  shown  that  the 
factor  knowingly  advanced  money  or  supplies  for  other  purposes 
than  making  the  crop.  LaJoire  vs.  WUb,  436. 

Payment  by  the  factor  of  the  wages  due  the  laborers  on  the  plantation, 

and  obtaining  a  subrogation  to  their  rights,  does  not  exclude  the 

factor  from  claiming  the  sum  thus  paid  as  an  advance  embraced  by 

the  recorded  contract  of  pledge  between  him  and  the  planter. 

lb. 

Money  advanced  by  a  factor  to  pay  for  the  necessary  mechanical  labor 

to  put  the  sugar-house  and  machinery  in  the  condition  to  produce 

sugar  is  covered  by  the  factor's  lien  under  the  statute  of  1874. 

lb. 

The  funeral  expenses  of  a  debtor,  or  bis  wife  and  children,  operate  as  a 

privilege  on  the  real  estate  of  the  community,  when  there  is  no  other 

source  from  which  those  expenses  can  be  paid,  and  this  privilege 

ranks  any  mortgage  on  such  real  estate. 

Alter  vs.  O'Brien,  452. 

When  a  mortgage  creditor  proceeds  in  a  court  of  ordinary  Jurisdiction  to 
enforce  his  mortgage  on  property  owned  by  the  community  which 
had  existed  between  the  debtor  and  his  deceased  wife,  a  creditor 
with  a  privilege  on  the  mortgaged  property  on  account  of  the 
funeral  expenses  of  the  deceased  wife  is  entitled  to  come  in  and 
claim  his  lien  on  the  proceeds  of  the  property,  and  a  representative 
of  the  succession  of  the  wife  is  not  a  necessary  party  to  the 
proceeding.  lb. 

The  State  taxes,  and  taxes  due  the  city  of  New  Orleans  on  real  estate 
within  the  city  limits,  operate  as  concurrent  privileges  on  the  prop- 
erty, and  hence  no  adjudication  of  the  property  under  a  sale  for  the 
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oompulsory  payment  of  State  taxes  will  extinguish  the  liens  of  the 
city  for  its  taxes,  when  the  price  of  the  adjudication  is  not  sufficient, 
on  a  proportional  distribution  between  the  city  and  State,  to  pay  to 
the  State  the  full  amount  of  its  taxes. 

BeUocq  vs.  CUy  of  New  Orleans,  471. 

A  furnisher  of  materials  who  constructs  a  building  on  a  lot  owned  by 
two  CO- proprietors,  under  a  contract  made  with  one  of  the  co-proprie- 
tors, which  is  subsequently  recorded,  \b  entitled  to  a  privilege  on  the 
entire  buUding  for  the  costs  of  material  and  price  of  workmanship. 

Johnson  vs.  Weinsiock,  698, 

The  privilege  of  the  builder  and  furnisher  of  materials  ranks  any  mort- 
gage in  existence  at  the  time  the  builder's  contract  \b  made,  even 
though  he  neglects  to  record  his  privilege  until  after  the  building  has 
been  constructed.  lb, 

A  builder  who  is  entiUed  to  privilege  on  an  entire  building,  in  virtue  of  a 
contract  made  with  one  only  of  the  owners  of  the  building,  has  a 
right  to  a  decree  recognizing  that  privilege,' in  a  suit  brought  against 
only  that  one  of  the  owners  with  whom  he  had  contracted.        Ih. 

The  vendor  has,  for  the  security  of  the  unpaid  portion  of  the  purchase 
price,  a  privilege  on  the  thing  sold.  That  privilege  exists  by  mere 
operation  of  law,  and  need  not  be  reserved  by  any  stipulation  in  the 
act  of  sale.  Dejean  vs.  Hebert,  729, 

Where  an  act  of  pledge  which  states  the  amount  of  the  debt,  and  the 
nature  of  the  thing  given  in  pledge,  omits  to  state  the  thing  was 
delivered  to  the  pledgee  the  testimony  of  the  pledgee  that  he  did 
receive  the  thing  at  the  time  the  act  of  pledge  was  executed,  given 
in  response  to  a  question  put  by  a  creditor  of  the  pledgor  who  is 
attacking  the  validity  of  the  pledge,  is  admissible  to  prove  delivery. 
It  is  not  conceded  that  an  act  of  pledge  need  state  that  the  thing 
pledged  was  delivered.  Auge  vs.  Variol,  865. 

Tlie  fact  that  a  thing  is  held  in  pledge  by  one  creditor,  who  is  empowered 
to  sell  the  thing  at  public  or  private  sale,  does  not  prevent  other 
creditors  of  the  pledgor  from  seizing  the  thing  in  the  hands  of  the 
pledgee  and  having  it  sold,  subject  to  the  pledgee's  claim        lb. 

Movables  of  a  lessee  which  are  subject  to  the  lessor's  lien  may  be  seized 
and  sold  under  the  execution  of  a  judgment  creditor  of  the  lessee, 
subject  to  the  lessor's  lien  on  the  proceeds  of  the  sale.    A  right  of 
pledge  does  not  enable  the  pledgee  to  retain,  as  against  credifcors 
who  seek  by  sale  to  compel  the  realization  and  distribution  of  the 
proceeds  of  the  thing  pledged.    2  N.  S.  22  ;  1  N.  S.  417  ;  13  La.  341;  31 
A.  865.       Pickens  vs.  Webster,  SUenff,  and  Schmidt  dt  Zeigler,  870. 
See  Succession  of  Linton,  130. 
See  Ana£  vs.  Yahiol,  865. 
See  Pickens  vs.  Webstek,  870. 


938  INDEX. 

PROHIBITION— WRIT  OF. 

Where  an  itajunction,  restraining  the  execution  of  an  order  of  seizore 
and  sale  on  the  ground  that  the  sale  was  not  exigible,  is  dissoWedy 
and  the  plaintiff  in  injunction  takes  a  suspensiye  appeal  from  the 
judgment  of  dissolution,  the  lower  court  will  be  prohibited  from 
ordering  the  execution  of  the  seizure  and  sale  (because  of  the  sub- 
sequent maturing  of  the  debt)  until  this  court  has  passed  on  the 
question  of  the  prematurity  of  the  suit  involved  in  the  appeal. 

State  ex  ret  Widow  Men  et  al,  vs.  Judge  of  the  Third  District 
Court,  1^. 

The  Supreme  Oourt  is  without  ]  urisdiction  to  issue  a  writ  of  prohibition 
to  a  district  judge,  to  whom  a  petition  has  been  addressed,  praying 
that  testimony  be  taken  in  the  case  of  a  contested  election  o  f  a 
member  of  the  Legislature,  forbidding  him  to  grant  an  order  for 
the  production  of  ballot  boxes  and  counting  the  ballots.  In  such 
cases  the  lower  judge  acts,  not  in  a  judicial  capacity,  but  merely  as 
a  commissioner. 

The  State  ex  rel  M.  H.  Bedon  vs.  J.  K  Spearing  et  al,  122. 

PROMISSORY  NOTES. 

See  Bills  akd  Notes. 

PROVISIONAL  SEIZURE. 

A  lessor  may  obtain  the  writ  of  provisional  seizure,  on  making  the 
proper  affidavit  for  rents  not  yet  due  and  exigible- 

Virginia  Thomas  vs.  J.  J.  Dundas,  184. 

On  trial  of  the  motion  to  set  aside  a  writ  of  provisional  seizure,  evidence 
is  admissible  to  show  that  the  affidavit  on  which  the  writ  issued 
is  false.  And  when  such  evidence  is  Introduced  the  plaintiff  must 
support  his  affidavit  by  proof.  lb. 

The  facts  giving  rise  to  that  "  reasonable  apprehension  "  in  a  lessor  that 
justifies  him  in  issuing  a  writ  of  provisional  seizure,  need  not  be 
convincing  enough  to  support  a  conviction  on  a  criminal  charge.  It 
is  sufficient  that  they  are  of  such  a  character  as  to  rebut  the  pre- 
sumption of  malice,  or  wantonness  in  suing  out  the  writ*  Ih, 

PUBLIC  ADMINISTRATOR. 

The  Public  Administrator  is  not  entitled  to  the  administration  of  a  suc- 
cession when  the  attorney  in  fact  of  an  heir,  especially  if  the  heir  be 
present,  applies  for  the  administratorship,  an  1  tenders  the  requisite 
security.  In  such  a  case  the  lower  judge  exercises  the  discretion 
vested  in  him  soundly,  by  appointing  the  agent  of  the  heir. 

Succession  of  Walter  Henry,  555. 

REDEMITION  FROM  TAX  SALES. 
See  Taxation. 
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REMOVAL  OF  CASES.  * 

Under  the  act  of  Congress  passed  in  1875  a  suit  can  not  be  removecl 
from  a  State  to  a  Federal  Court,  after  the  case  has  been  twice  fixed 
for  trial  in  the  State  court  at  two  different  sessions  of  said  court 

Cole  vs.  La  Chcmbre^  41. 

Where  an  hypothecary  action  has  been  instituted  against  a  third  pos- 
sessor of  the  mortgaged  property,  a  non-resident  warrantor,  who 
has  been  called  in  warranty  by  the  ttdrd  possessor,  is  not  entitled 
to  have  the  cause  removed  to  the  Circuit  Court  of  the  United 
States,  under  the  act  of  Congress  of  March  2, 1876. 

Hehert  vs.  Lefevre,  363. 

When  it  appears  that  a  case  arises  under  the  constitution,  or  a  law  of 
the  United  States,  it  can  be  removed  to  the  United  States  Circuit 
Court  when  the  application  to  remove  is  made  at  the  term  of  the 
State  court  at  which  it  could  first  have  been  tried,  and  before  the 
trial  thereof.  lb. 

The  "  term  of  the  State  court,"  referred  to  in  the  act  of  Congress  pro- 
viding for  the  removal  of  cases,  means  the  first  term  the  case 
would  be  triable  under  the  laws  and  rules  of  practice  of  the  State, 
and  not  the  term  at  which,  under  a  press  of  business,  it  may  actu- 
ally come  up  for  trial.  lb, 

RES  ADJUDICATA. 

The  judgment  rendered  in  a  previous  suit  between  the  same  parties  has 
not  the  force  of  res  adjudicata  when  the  matter  at  issue  in  the  pre- 
vious suit  was  different 

State  ex  rel.  Southern  Bank  vs.  PUabury,  1. 

A  judgment  against  defendants  not  legally  capable  of  standing  in  judg- 
ment is  a  nullity,  and  can  not  be  pleaded  as  res  adjudicata. 

Labauve  vs.  Slack,  J3i. 

A  judgment  recognizing  certain  parties  as  the  legal  heirs  of  their 
deceased  grandmother,  rendered  in  a  suit  against  the  surviving 
husband  of  their  grandmother,  who  claimed  under  her  will  to  be . 
her  universal  legatee,  may  be  pleaded  as  res  adjudicata  against  him 
in  a  suit  to  annul  the  judgment  brought  by  him  in  the  assumed 
capacity  of  a  legal  heir.  Succession  of  Lebrew,  212. 

The  binding  effect  of  res  adjudicata  can  not  be  impaired  by  the  fact  that 
the  thing  established  by  it  involves  a  question  of  public  order,  and 
is  afterward  found  to  be  wholly  untrue.  The  presumption  that  the 
thing  adjudged  is  true  is  so  conclusive,  no  subsequent  discovery 
can  disturb  it.  lb. 

Where  in  a  particular  case  this  court  has  decided  that  the  Superior  Dis- 
trict Court  of  the  parish  had  jurisdiction,  the  parties  to  that  case 
can  not  re- open  the  question  of  jurisdiction. 

Ztrtoin  vs.  H.  I.  Cb.,  339. 
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BES  ADJUDICATA— Continued. 

Where  an  emancipated  minor,  who  has  sold  her  undivided  intereet  in 
an  immovable,  recognizing  in  the  act  of  transfer  a  mortgage  on  the 
property  in  favor  of  a  certain  mortgagee,  sues  to  annul  her  emanci- 
pation (making  the  mortgagee  a  party  to  the  suit)  in  order  to  inval- 
idate the  mortgage,  and  afterward,  and  before  a  final  decree  in  the 
suit  to  annul  contests  by  way  of  third  opposition  the  mortgagee's 
right  to  toredose,  on  the  ground  that  the  mortgage  was  invalid 
because  of  her  minority,  a  final  decree  in  the  suit  to  annul  the  judg- 
ment of  emancipation  maintaining  the  judgment,  will  be  conclusive 
of  the  contest  in  the  third  opposition,  in  the  mortgagee's  favor. 

Dupr^  and  Husband  vs.  Soye^  450, 

A  final  judgment  rendered  by  this  court  is  not  amenable  to  an  action  of 
nullity,  instituted  more  than  one  year  after  the  date  of  the  judg- 
ment, on  the  ground  of  error  of  fact  and  of  law.  Such  a  judgment 
has  the  force  of  res  adjudicata  as  to  the  parties  to  it. 

Orivot  vs.  La,  State  Baiik,  467, 

The  judgment  of  the  court,  rendered  without  opposition  on  a  motion  to 
annul  a  judgment  for  want  of  jurisdiction,  is  res  adjudicata  on  the 
question  of  jurisdiction.  Bartlett  vd.  Wheeler,  540, 

Where  a  person  is  sued  as  a  resident  of  a  parish  where  the  suit  is 
brought,  and  is  personally  cited,  a  judgment  regularly  confirmed 
on  default  against  him  will  be  res  adjudicata  against  a  plea  that  he 
resided  elsewhere.  Goodrich  vs.  Hunton,  582, 

The  valid  judgment  of  a  court,  rendered  in  a  monition  proceeding, 
homologating  a  tax  sale  of  property,  has  the  force  of  res  adjudiaUa 
and  operates  as  a  complete  bar  against  minors,  and  all  other  parties 
in  interest,  on  account  of  any  illegality  or  informality  in  the  pro- 
ceedings whether  before  or  after  the  judgment,  and  shall 4)e  conclu- 
sive proof  that  the  sale  was  made  according  to  law. 

Sewell  vs.  Waisony  589. 

A  decree  dissolving  an  injunction,  on  the  ground  that  it  was  not  accom- 
panied by  the  bond  required  by  law,  can  not  be  pleaded  as  res  adju' 
dicata  in  a  second  injunction  issued  with  bond  by  the  same  plaiotifl^ 
for  the  same  causes  of  action. 

WUliamson  vs.  Richardson,  685, 

BEVIVAL  OF  JUDGMENT. 

In  a  suit  to  revive  a  judgment  the  defendant  can  not  set  up  any  grounds 
of  defense  which  would  not,  if  true,  have  rendered  the  judgment  ab- 
solutely null  and  void. 

Oeorge  Hammett  vs.  Wm,  Sprowl,  ei  al,,  325. 

Where  an  exception  filed  by  the  defendant  was  treated  by  the  court,  the 
plaintiff  and  himself  as  an  answer,  and  on  that  assumption  the  case 
was  tried,  and  judgment  rendered,  he  can  not  afterward,  in  a  suit 
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to  reyiye  the  judgment,  complain  that  no  default  against  him  was 
entered.  lb. 

One  who  has  a  judgment  against  several  persons  jointly,  or  in  solidOf 
has  a  right  to  sue  for  the  revival  of  the  judgment  against  one 
only  of  his  judgment  debtors.  lb. 

In  a  suit  to  revive  a  judgment  there  are  but  two  necessary  and  proper 
parties,  viz.,  the  judgment  creditor  or  his  legal  representative  and 
the  judgment  debtor  or  his  legal  representative.  Third  persons 
who  hoi  i  property  affected  by  the  legal  mortgage  resulting  from 
the  inscription  of  the  judgment  sought  to  be  revived,  are  not  neces- 
sary or  proper  parties  to  the  suit  to  revive. 

Mrs,  Esther  Chapman^  Executrix,  vs.  S.  0,  Nelson  et  al,  341. 

In  a  suit  to  revive  a  judgment  against  a  debtor  who  has  made  a  sur- 
render in  bankruptcy,  under  the  bankrupt  law  of  the  United  States, 
the  assignee  of  the  bankrupt  is  not  a  necessary  party,  and  can  not, 

therefore,  be  compelled  to  appear  as  a  defendant  in  the  suit. 

16. 

A  suit  to  revive  a  final  judgment  which  was  rendered  by  the  Third  Dis- 
trict Court,  for  the  parish  of  Orleans,  in  March,  1867,  can  not  be 
brought  in  the  Fourth  District  Ck)urt  of  that  parish.  The  trans- 
fer of  the  suit  in  which  the  original  judgment  was  rendered,  first  to 
the  Seventh  and  afterward  to  the  Fourth  District  Court,  of  said  par- 
ish, under  the  acts  of  the  Legislature  in  1868  and  1872,  did  not  give 
to  either  of  those  courts  jurisdiction  of  the  suit  to  revive.        lb. 

REVOCATORY  ACTION. 
See  Action. 
See,  also,  McAdam  vs.  Soria,  862. 

RIGHT  OF  ACTION. 
See  Action. 

RIGHT  OF  WAY. 

The  grant  of  a  right  of  way  to  a  railway  company,  made  by  an  owner  o 
land  by  public  act,  in  which  act  he  sets  forth  the  probable  increased 
value  of  his  land,  on  account  of  the  building  of  the  railroad,  as  one 
of  the  causes  of  the  grant,  is  not  a  gratuitous  donation.  It  is  a 
transfer  based  on  a  valid  consideration,  and  can  not  be  revoked  by 
any  ex  parte  act  on  the  part  of  the  grantor  for  any  of  the  causes 
which  warrant  the  revocation  of  a  gratuitous  donation. 

Paul  Jules  Faxende  vs.  Chas.  Morgan,  349. 

The  grant  of  a  right  of  way  for  as  many  tracks  as  the  business  of  the 
grantee,  a  railroad  company,  may  require,  is  not  necessarily  ex- 
hausted by  the  laying  of  one  track.  Such  a  grant  includes  the  right 
to  lay  as  many  tracks  as  the  evidence  shall  show  that  the  business 
of  the  company  requires.  lb* 
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The  aooeptanoe  of  a  grant  of  the  right  of  way  by  the  grantee  need  not 

be  eTidMiced  by  an  authentic  act.    Actually  using  the  right  in  part 

for  a  number  of  years  is  admissible  in  proof,  and  is  conclusive  m- 

d^ice,  of  its  acceptance,  as  to  the  entire  extent  of  the  grant 

lb. 
RUIiES. 

See  PBAcncE  akd  Pleadinq. 

SALE. 

Where  a  surviving  wife  sells  a  parcel  of  community  property  owned  in 
indivision  by  herself  and  her  minor  children,  and  the  sale  is  subee- 
quently  ratified  by  the  children  after  they  attain  majority,  or  while 
they  are  minors,  by  a  decree  of  court  on  the  advice  of  a  family 
meeting,  such  ratification,  even  though  made  after  the  institution  of 
a  suit  by  the  vendee  of  the  property  to  annul  the  sale,  will  cure  any 
defect  in  the  sale  arising  out  of  the  wife's  want  of  power  to  sell 
when  that  defect  is  set  forth  in  the  act  of  conveyance  to  the  vendee, 
and  he  consents  in  the  act,  that  the  defect  of  title  may  be  subse- 
quently cured  and  the  scde  thereupon  perfected. 

Charpaux  and  Valette  vs.  Bdlocq^  164, 

The  failure  of  a  vendor  to  perform  a  condition  of  the  sale  is  a  passive 
breach  of  contract,  and  before  an  action  to  annul  because  of  such 
breach  can  be  maintained,  the  vendor  must  be  put  in  default.  An 
offer  to  annul  made  by  the  vendee  does  not  amount  to  a  default 

lb. 

A  purchaser  in  bad  faith  is  liable  for  the  fruits  and  revenues  of  the 
property  while  in  his  possession.  Oermaine  vs.  MaUerich,  37 L 

SALES--(JUDICIAL,  AND  SUCCESSION.) 

Innocent  third  persons  who  purchase  property  at  a  public  sale  held  un- 
der the  decree  of  a  court  of  competent  Jurisdiction,  cannot  be  af- 
fected by  any  irr^ularities  in  the  decree  subsequently  ascertained. 

Wisdom  vs.  Buckner^  52, 

The  failure  of  an  administrator  to  obtain  an  order  of  court  for  the  sale 
of  succession  property  contradictorily  with  an  attorney  of  absent 
heirs,  will  not  render  the  sale  null  and  void.  The  purchaser  at  such 
a  sale  is  not  affected  by  such  irregularities. 

Heirs  of  Herriman  vs.  Janney,  276. 

In  the  absence  of  a  newspaper  published  at  the  place  where  the  probate 
court  is  sitting,  Tosiing  an  application  for  letters  of  administration 
is  sufficient  JF6. 

Where  an  order  of  sale  of  succession  property  is  applied  for  it  is  sufiO.- 
cient  to  cite  the  administrator.  It  is  not  necessary  to  obtain  the  or- 
der contradictorUy  with  an  attorney  of  absent  heirs.  Ib^ 
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The  question  as  to  what  was  sold  at  a  public  sale  by  the  sheriff  is  deter- 
mined by  the  adjudication,  not  by  the  sheriffs  deed.  lb. 

The  sale  of  a  deceased  husband's  property  under  executory  process 
will  be  held  invalid  when  it  appears  that  the  appraiser,  by  whose 
appraisement  the  property  was  sold,  was  appointed  by  the  widow, 
and  that  she  was  not  the  agent  of  her  deceased  husband,  or  the  le- 
gal representative  of  his  succession. 

Germaine  vs.  Mallerich,  371. 

The  mere  fact  that  a  widow  appoints  an  appraiser,  in  the  sale  of  commu- 
nity property  sold  under  executory  process,  will  not  make  the  sale 
a  valid  one  as  to  her  half  of  the  property,  when  it  appears  that  she 
acted  for  her  husband,  of  whose  death  she  was  ignorant.  lb. 

Property  of  a  succession  sold  for  cash  in  order  to  pay  the  debts  of  the 

succession  must,  at  its  first  offering,  bring  its  full  appraised  value. 

If  thus  sold  for  less  than  its  appraised  value,  the  sale  will  be  invalid. 

Succession  of  Tabary,  409, 
SCHOOL  BOARDS. 

Under  the  authority  of  the  Board  of  School  Directors  of  a  parish,  the 

treasurer  of  the  board  may  make  a  valid  sale  of  the  warrants  of 

the  State  which  represent  that  portion  of  the  interest  on  the  free 

school  fund  due  to  said  parish. 

Board  of  School  Directors  of  Concordia  Parish  vs.  Hemandee,  158, 

SEIZURE  AND  SALE. 

An  injunction  without  bond  and  security  will  not  issue  to  restrain  an 
order  of  seizure  and  sale  except  on  the  sworn  allegation  of  one  or 
more  of  the  specific  causes  enumerated  in  article  739  of  the  Code  of 
Practice.  If  any  other  cause  is  alleged  by  the  plaintiff  in  injunction, 
in  addition  to  any  of  those  enumerated  in  article  789,  he  must  give 
bond  and  security. 

Anais  Berens  vs.  Executors  of  Francois  Boiiitey  112. 

The  opposition  of  a  mortgage  creditor  to  the  account  of  an  executor  on 
the  ground  that  he  was  not  recognized  as  a  mortgage  creditor  on 
the  account,  is  not  such  a  proceeding  via  ordinarla  as  will  prevent 
the  creditor  from  afterwards  proceeding  via  executiva  against  the 
property  subject  to  his  mortgage.  lb. 

The  mere  fact  that  a  mortgage  note  is  prescribed  on  the  face  of  it  will 
not  prevent  the  issuance  of  a  writ  of  seizure  and  sale  to  enforce  its 
payment.  lb. 

The  special  mortgage  executed  by  a  tutor  in  favor  of  minors,  in  order  to 
relieve  his  property  from  the  general  legal  mortgage  in  their  favor 
does  not  import  a  confession  of  judgment  for  any  specific  amount 
and  hence  does  not  authorize  executory  proceedings. 

Edward  Linn  vs.  Edward  Dee  et  al,  217 . 
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The  servioe  of  the  notice  of  seizure  and  sale  by  a  deputy  sheriff  who  is 
a  minor  can  not  be  availed  of  by  the  defendant  in  an  executory  pro- 
ceeding as  a  ground  for  enjoining  the  proceeding.  That  would  be 
to  allow,  in  effect,  the  validity  of  the  appointment  of  a  ministerial 
officer  to  be  attacked  collaterally,  which  is  not  permissible. 

Williamson  vs.  Richardson^  Sheriff,  et  aL,  685. 

A  writ  of  seizure  and  sale,  although  Issued  nominally  only  against  the 
mortgaged  premises,  includes,  without  any  particular  specification 
of  them,  all  things  on  those  premises  which  are  immovable,  either 
by  nature,  or  by  destination.  J5. 

It  is  not  necessary  for  the  sheriff  to  advertise  and  jsell  mortgaged  prop- 
erty, seized  under  executory  proceeding,  in  lots  or  tracts  of  not  less 
than  ten,  nor  more  than  fifty  acres.  Such  property  is  properly  ad- 
vertised and  sold  in  block.  Ih, 

An  act  of  mortgage  in  which  the  debtor  acknowledges  the  debt  secured 

by  the  mortgage,  imports  a  confession  of  judgment,  and  under  such 

an  act  executory  proceedings  may  be  instituted. 

D^ean  vs.  Hebert  etal,,  729, 
SEPARATION  OF  PROPERTY. 

It  is  not  necessary  to  record  a  judgment  of  separation  of  property  ob- 
tained by  a  wife  against  her  husband.  If  otherwise  in  accordance 
with  law  it  is  valid  without  being  recorded. 

W.  T,  Bardie  vs.  Turner,  Wilson  &  Co.,  469. 

Where  no  decree  for  money  is  involved  in  the  judgment  of  separation « 
of  property  obtained  by  a  wife,  the  issuance  of  a  fi.  /a.  under  such 
a  judgment  is  not  practicable,  and  therefore  not  necessary  to  perfect 
the  judgment  And  when  there  is  no  property  of  the  husband 
transferred  to  her  for  the  payment  of  her  judgment,  no  notarial  act 
is  necessary  or  proper,  in  order  to  complete  the  judgment.         lb. 

A  valid  judgment  of  separation  of  property  in  favor  of  a  wife  is  retro- 
active, and  takes  effect  from  the  day  the  wife  filed  her  demand  for 
a  separation. 

Mrs.  L.  Virginia  Vickers  vs.  Block,  Britton  db  Co.,  672. 

A  judgment  of  separation  of  property,  which  has  been  duly  advertised, 
may  be  partly  valid,  and  partly  invalid ;  valid  as  to  that  part  wiilch 
decrees  a  dissolution  of  the  community,  and  authorizes  the  wife  to 
resume  the  administration  of  her  paraphernal  effects,  and  invalid 
as  to  that  part  which  decrees  an  indebtedness  of  the  husband  to 
her.  26. 

In  order  to  maintain  a  suit  for  separation  of  property,  it  is  not  essoitial 
that  the  husband  should  be  indebted  to  theVife,  or  that  she  should 
own  any  property  in  her  own  right  A  judgment  of  separation  need 
only  decree  a  dissolution  of  the  community,  and  the  wife's  resump- 
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lion  of  the  a  imiolstration  of  her  own  effects,  and  the  iasuaDceof  an 

ezecutioQ  is  aot  necessary  to  the  perfection  of  such  a  Judgment 

IK 
SEQUESTRATION. 

An  affidavit  which  verifies  the  necessary  aUegations  in  the  petition  for 
writs  of  sequestration  and  injunctiop,  is  sufficient  to  maintain  the 
write,  Lannes  et  al  vs.  Courege  et  al,-^4. 

Allegations  showing  right  of  possession  in  the  plaintiff  and  wrongful 
possession  of  defendant,  and  the  fear  of  plaintiff  that  defendant  will 
part  from  the  property,  are  sufficient  facts  to  warrant  a  sequestra- 
tion, lb. 

The  fact  that  defendant  has  sued  on  certain  promissory  notes,  and  filed 
them  in  court  as  evidence  of  the  claim  sued  on,  will  not  prevent  the 
plaintiff,  who  has  a  right  to  their  possession,  from  sequestering- 
them.  Ih. 

SHERIFF  AND  HIS  SURETIES. 

The  sheriff  is  not  authorized  to  receive  from  the  purchaser  of  property 
at  a  judicial  sale  the  amount  of  the  mortgage  or  privileged  debt» 
which  rank  the  claim  of  the  seizing  creditor,  and  hence  the  sureties 
of  the  sheriff  can  not  be  held  for  the  amount  of  such  debts  received 
and  not  accounted  for  by  the  sheriff.        Bacas  vs.  HemandeB,  85, 

When  the  sheriff  and  his  sureties  are  sued  for  money  collected  by  him 
under  a  writ  issuing  from  a  certain  court,  they  can  not,  under  the 

« 

plea  of  a  general  denial,  raise  the  defense  that  the  court  was  without 
jurisdiction  to  issue  the  writ. 

City  of  New  Orleans  vs.  Waggaman,  299. 

The  sheriff  is  authorized  to  receive  money  in  satisfaction  of  a  money 
demand  to  enforce  the  payment  of  which  a  provisional  seizure  haB> 
issued,  and  hence  his  sureties  are  bound  for  such  money.  Ih. 

The  sheriff  commits  a  breach  of  his  bond  when,  on  the  demand  of  it» 
owner,  he  fails  to  pay  over  the  money  collected  by  him.  lb. 

The  agreement  of  parties  to  leave  a  fund  in  the  hands  of  the  sheriff,  of 
which  he  is  the  legal  custodian,  does  not  release  him  from  responsi- 
bility for  that  fund.  lb. 

The  sureties  of  a  sheriff  are  entitled  to  have  the  property  of  their  princi- 
pal discussed  before  execution  issues  against  them,  but  are  not 
entitled  to  the  right  of  division.  lb. 

SIMULATION. 

Where  property  subject  to  a  certain  mortgage  is  passed  by  a  simulated 
transfer  to  a  nominal  buyer,  who  formally  recognizes  the  mortgage 
in  the  transfer,  the  widow  and  administratrix  of  the  owner,  who 
joined  her  husband  in  the  simulated  transfer,  can  not  afterward 
have  the  property  sold  as  a  part  of  her  husband's  succession  to  the 
60  31 


MB  INDEX. 

SIMULATION— Continued. 

prejudioe  of  the  morl^ago  creditor.    Suob  an  adjudication  Is  abso- 
lutely null  and  may  be  attadced  collaterally. 

Succeadon  cf  Tabary,  409. 

Where  the  seller  remains  in  possession  of  the  thing  sold,  the  sale  is  pre- 
sumed to  be  cumulated,  and  in  the  absence  of  proof  to  the  contrary^ 
will  be  held  to  be  simulated.  Spivev  rs,  WUaan,  653. 

A  simulated  sale  of  property  is  absolutely  null  and  void,  and  any  judg- 
ment creditor  of  the  owner  may  sdze  and  sell  the  property  in  the 
hands  of  the  pretended  purchaser. 

Vlckeri  vs.  Block,  BriUon  dt  Cb.,  €72. 
See  McAdam  vs.  Soria,  8^ 

SUBROGATION. 

A  second  mortgage  creditor  who  buys  first  mortgage  notes  is  thereby 
legally  subrogated.  Reine  vs.  Jack,  859. 

SUC5CESSI0N. 

The  debts  of  the  succession  of  a  deceased  person  must  be  paid  in 

preference  to  the  debts  of  the  deceased. 

Succession  of  Linton^  130. 

The  costs  of  holding  a  family  meeting  to  appoint  a  tutor  are  not  charge- 
able to  the  succession,  if  the  minors  have  means  of  their  own,  but 
to  the  minors.  Succession  of  OoUaxriy  173. 

The  executor  can  not  be  compelled,  under  the  garnishment  process  of 
a  Judgment  creditor  of  an  heir,  to  surrender  the  undivided  portion 
of  the  heir  in  a  succession  whose  debts  and  legacies  are  unpaid. 

DehlXeux  db  Co.  vs.  Hoiardj  194. 
A  presumptive  heir,  who  is  not  shown  to  have  accepted  the  succession 
of  his  deceased  mother  either  unconditionally,  or  as  benefldaiy 
heir,  and  who  has  subsequently  renounced  the  succession,  is  not 
liable  for  the  debts  of  the  deceased,  and  may  in  the  absence  of 
proof  of  an  intent  on  his  part  to  defraud  creditors  make  a  valid 
purchase  of  the  property  of  the  succession  sold  at  a  tax-sale. 

MUtenberger  vs.  Weems  Heirs,  259. 
The  succession  of  a  deceased  person  is  bound  for  the  rent  due  for  the 
unexpired  term  of  a  lease  made  by  the  deceased. 

Succession  of  SUme,  311. 
One  who  opposes  every  item  of  an  administrator's  account  can  not  be 
said  to  ratify  a  certain  adjudication  of  property  the  proceeds  of 
which  are  sought  to  be  distributed  by  the  account. 

Succession  qf  TaJbary,  409. 
No  heir  of  a  father,  whether  major  or  minor,  can  dispute  the  binding 
effect  of  a  bona  fide  mortgage  on  community  property  executed  by 
the  father  during  the  life  of  the  mother.. 

Dupre  and  Husband  vs.  Soye  et  A,  450. 
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A  sncoeMion  is  t«rmf  nated  wfa«n,  all  the  debts  appearing  to  have  been 
paid  by  a  final  aooonnt  of  ita  administrator  duly  homologated,  the 
heirs  shall  have  been  put  in  possession  of  the  hereditary  effects  by 
a  Judgment  of  court.  Freret  ts.  Heirs  of  Freret^  506. 

Or  when,  the  debts  not  being  all  paid,  and  the  account  of  the  adminis- 
trator's  actual  gestion  being  duly  homologated,  the  heirs  nemine 
obaiante  are  put  in  possession  by  a  judgment  of  court,  in  which  case 
each  heir  is  liable  to  the  creditors  for  his  virile  share.  lb. 

Where  plaintiff  institutes  a  hypothecary  action  to  enforce  a  judgment, 
which  as  heir,  and  as  administrator  of  his  deceased  mother,  he  had 
obtained  against  his  father,  the  fact  that  he  fails,  when  properly  put 
to  the  proof,  to  show  that  he  was  the  administrator  of  his  mother, 
will  not  prevent  him  from  enforcing  his  rights  as  heir  of  his  mother. 

Cambre  vs.  Orabert  et  al,  633. 

Where  a  surviving  f&ther  joins  in  the  petition  of  the  universal  legatee 
of  his  deceased  daughter,  praying  that  the  universal  l^atee  be 
recognized  as  the  owner  of  all  her  estate,  and  be  put  in  possession 
of  the  same,  he  thereby  effectively  renounces  his  right  of  action  to 
have  his  daughter's  legacy  reduced  to  the  disposable  portion  of  her 
estate*  Such  action  on  the  father's  part  amounts  to  a  ratification  of 
the  donation  made  by  his  daughter  to  his  prejudice,  and  he  is  there- 
after estopped  from  contesting  the  validity  of  the  donation. 

Nolan  vs.  Succession  of  New,  552. 

Where  a  debt  against  a  succesdion,  duly  sworn  to,  is  offered  in  evidence 
without  objection  by  the  administrator,  it  will  be  held  to  be  prima 
fade  proven.  Succession  of  Dinkgrave,  703. 

Where  the  debt  of  the  deceased  as  a  surety  has  been  placed  by  his  ad- 
ministrator on  the  latter's  tableau,  the  succession  will  be  liable  for 
the  debty  unless  some  fact  is  alfirmatively  shown  that  would  dis* 
charge  or  release  it.  15. 

Any  creditor  of  a  succession,  whose  claim  has  not  been  prescribed,  may 
demand  an  account  from  the  administrator. 

Maraist  vs.  Quilbeau^  713. 

Ttie  interest  of  an  heir  in  a  succession  is  his  share  of  the  residuum 
after  the  payment  of  the  debts  of  the  succession. 

Boisse  an^  HvAband  vs.  Dwkson  et  al,  7il.    * 
Seb  Heirs,  etc.,  vs.  Jannet,  276. 

SURETY. 

The  judgment  of  a  court  against  the  liquidator  of  a  partnership  for  the 
rent  of  a  store-house  used  by  him  is  not  conclusive  as  to  the  surety 
on  the  former's  bond  as  liquidator,  who  was  not  a  party  to  the  judg- 
ment.       W(d7nsley^  and  Piatterson  vs.  Mendelsohn  &  Newman,  152, 
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SURETY— CJontlnued. 

Where  the  piaintiff  who  sues  the  suretleg  on  an  offldal  bond  allies  the 
hopeless  insolvency  of  the  prindpa],  the  suretieB  will  not  deprive 
themselves  of  the  right  of  dlscuBslon.  to  which  thej  are  entitled 
under  the  law,  by  pleading  an  exceptioii  that  admits  the  truth  of  the 
averment  of  insolvency.  j 

State  ex  rel  School  Boards  Parish  qf  St.  Tammany,  vs.  Cousin. 
297. 

T'Hiere  the  sureties  on  a  bond  bind  themselves  sev«*ally  for  a  certain 
amount,  each  is  liable  up  to  that  amount  for  any  debt  he  may  be 
bound  for  as  surety.  (My  of  New  Orleans  vs.  Waggaman^  299. 

!rhe  insertion  of  a  clause  in  a  bond  for  the  release  of  sequestered  prop- 
erty to  the  effect "  that  the  sureties  shall  satisfy  such  Judgment  as 
may  be  rendered  in  the  pending  case/'  is  not  authorized  by  law, 
and  therefore  is  not  binding  on  the  sureties. 

MuUigan  vs.  VaUee,  3?^. 

Where  the  sequestered  property  of  a  defendant  has  been  released  on 
bond,  and  it  appears  that  whatever  part  of  such  property  after- 
ward sold,  or  destroyed  by  use  was  replaced  by  the  defendant  or  by 
other  property  of  greater  value  which  was  subsequently  subjected 
f)y  the  sequestering  creditor  to  the  satisfaction  of  his  judgment,  the 
sureties  on  the  defendant's  release  bond  can  not  be  held  liable  for 
any  balance  of  the  plaintiff's  judgment  that  may  remain  unsatisfied. 

lb. 

Where  an  employee,  who  has  been  engaged  to  perform  the  duties  of  a 
certain  office,  which  he  holds  at  the  pleasure  of  his  employer,  and 
who  has  given  bond  and  surety  for  the  faithful  disoharge  of  the 
work  and  duties  of  said  office,  is  transferred  by  the  employer  to 
another  parish,  and  there  put  by  the  employer  to  doing  entii^Iy  dif- 
ferent work,  at  a  different  salary,  for  two  months,  and  during  that 
time,  with  the  consent  and  aid  of  the  employer,  obtains  and  holds 
the  place  of  mail  agent  of  the  United  States,  the  term  of  his 
original  office  thereby  ends,  and  his  surety  is  liablo  for  no  loss 
caused  by  his  subsequent  misconduct,  in  said  office,  to  which  he  is 
a  second  time  called  by  his  employer.  Green  vs.  2A>cke,  656^ 

^Where  a  surety  who  is  called  on  to  pay  the  debt  of  the  principal  oompro-  ^ 

mises  and  settles  the  debt  for  a  sum  much  less  than  the  amount  of 
the  debt,  (as  for  example  where  he  pays  the  debt  in  depreciated 
warrants)  he  is  entitled  to  claim  from  the  principal  only  the  actual 
«um  paid  by  him.  And  it  will  be  assumed  that  he  paid  only  what  was  « 

shown  to  be  the  market  value  of  the  warrants  used  in  settling  the 
debt,  unless  he  proves  the  contrary. 

Suceesgionof  Dinkgrave,  703. 
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SURETY— Continued. 

Where  the  delay  in  proceeding  against  a  defaulting  tax  collector  has 
not  prejudiced  his  sureties'  right  of  subrogation,  they  can  not 
complain  of  the  delay.  Police  Jury  vs.  BrooksMerf  736. 

Where  each  of  the  sureties  of  a  tax  collector  has  obligated  himself  for 
a  specific  sum,  each  can  be  held  obly  for  that  sum,  and  all  of  them 
can  be  held  for  no  more  than  the  full  amount  due  by  the  collector 
to  the  State.  lb. 

TAXATION,  AND  EXEMPTION  FROM.       . 

The  fact  that  the  rents  and  revenues  of  property  owned  by  a  charitable 
corporation  are  devoted  to  the  charitable  purposes  for  which  the 
corporation  was  oiganized,  will  not  exempt  such  property  from  tax* 
ation.  It  is  only  when  the  property  itself  is  actually  and  directly 
used  for  charitable  purposes  that  the  law  exempts  it  from  taxation* 

City  of  New  6rlean8  vs.  8t  Anna's  Asylum^  292, 

A  license  to  conduct  a  banking  business  does  not  authorize  the  carrying 
on  of  a  pawnbroking  business. 

City  of  New  Orleans  vs.  Metropolitan  Loan  Savings  and  Pledge 
Bank,  310. 

The  sixth  section  of  the  act  31  of  1876  known  as  the  "premium  bond"  act 
limiting  the  taxing  power  of  the  city  of  New  Orleans  refers  to  taxes 
on  property,  and  not  to  those  imposed  by  way  of  licenses  on  occu- 
pations, etc.  lb. 

A  mortgage  creditor  may  redeem  from  a  tax  sale  the  property  on 
which  his  mortgage  rests,  either  in  his  own  name,  or  in  the  name  of 
his  debtor,  the  former  owner,  and  when  the  purchaser  at  the  tax 
sale  refuses  to  accept  the  sum  necessary  to  redeem  when  tendered 
in  the  name  of  the  former  owner  by  the  mortgage  creditor,  the 
latter  may  seize  and  sell  the  property  to  satisfy  his  debt. 

Montgomery  <&  DeUmey  vs.  Burton^  330. 

The  owner  of  a  restaurant  and  liquor  saloon  on  board  of  a  vessel  plying 
on  navigable  waters  between  this  and  an  adjoining  State,  and  touch- 
ing at  intermediate  places  in  the  course  of  her  voyage,  can  not  be 
compelled  by  the  local  authorities  of  any  of  those  places  to  pay  a 
license  tax  for  selling  spirits,  when  it  appears  that  he  sold  liquors 
only  on  board  the  vessel  State  vs.  Frappart,  340. 

The  duty  imposed  by  section  145  of  the  Revised  Statutes  of  1870  on 
goods  sold  at  public  outcry  by  licensed  auctioneers,  and  which  duty 
is  to  be  paid  by  the  vendors  of  the  goods,  is  not  a  tax  on  property, 
and  hence  does  not  fall  within  the  prohibition  of  the  constitutional 
amendment  of  1874  limiting  taxation  to  12^  mills.  Nor  is  such  a 
duty  in  violation  of  article  118  of  the  constitution  requiring  taxa- 
tion to  be  equal  and  uniform,  etc,  Wintz  vs.  Qirardey,  381, 
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TAXATION,  AND  EXEMPnON  FROM— Continued. 

The  ooDstttatioiial  proTision  granting  to  the  Legislature  the  power  to 

exempt  from  taxation  property  actually  used  for  church,  school,  or 

charitable  purposes  la  an  enumeration,  and  excludes  from  exemption 

all  prop^ty  not  eoumerated. 

Lomgiana  €Mon  Mtmufacturing  Co.  t&  City  qf  New  Orfeans^ 
440. 

Where  property  has  been  sold  in  a  legal  and  bona  flde  WBsy  to  pay  the 
taxes  due  on  it  to  the  State*  and  the  State  beoomes  the  purohaser, 
and  subsequently  after  the  time  for  its  redemption  has  passed 
makes  a  valid  sale  of  it  to  a  third  person,  all  mortgages  on  it  pre- 
vious to  the  tax  sale  in  fbvor  of  indivlduaLB  are  extinguished,  and 
no  previous  mortgage  creditor  can  disturb  the  title  or  possession  of 
any  subsequent  purchaser  on  the  ground  of  fraud  or  simulation  as 
between  him  and  any  previous  purchaser. 

Maumus  vs.  Beynet^  462. 

The  vendee  of  the  purchaser  of  property  at  a  tax  sale  has  the  same 
right  to  receive  a  title  to  the  property  from  the  Auditor,  after  the 
time  for  redeeming  the  property  has  elapsed,  as  the  purchaser  has. 

lb. 

A  sale  of  property  to  pay  State  taxes  will  not  cancel  or  release  either 
State  or  city  taxes  of  a  subsequent  year. 

BeUocq  vs.  dty  of  New  Orleans,  471. 

The  registry  of  the  taxes  due  the  dty  of  New  Orleans  is  a  seizure  of  the 
property  on  which  the  taxes  are  assessed,  and  operates  as  a  binding 
notice  to  all  future  sellers  and  buyers  of  the  property ;  and  such 
property  can  only  be  sold  by  the  State,  under  a  seizure  subsequent 
to  the  registry  of  the  city  taxes,  subject  to  the  city's  lien.  lb. 

Tax  liens,  or  privileges  on  certain  property,  which  w«re  not  recorded  at 
the  time  a  third  person  acquired  rights  to,  or  upon  the  property,  can 
not  be  enforced  to  his.  prejudice,  when  it  appears  that  such  littis 
arose  from  a  tax  imposed  b^cre  such  third  person  acquired  his 
interest  Jacob  vs.  iVeston,  514. 

A  banking  corporation  which  organized  in  the  year  1873  under  the  free 
banking  law  reSnacted  in  1870,  is  liable  for  the  same  license  tax 
imposed  on  other  banking  institutions. 

The  State  of  Louisiana  vs.  Uie  Southern  Bank^  519. 

A  cigar  manufacturer  in  the  dty  of  New  Orleans,  although  engaged  in 
selling  artides  of  his  own  manufacture*  is  liable  for  the  license  tax 
imposed  by  the  city.  dty  of  New  Orleane  vs.  Hermann,  539. 

All  transient  persons  selling  goods  in  this  State  whether  by  idiolesaleor 
retail,  on  land  or  water,  are  liable  to  a  license  tax  of  9100  per  annunL 

Ccie  vs.  BandolpK  535. 


TAXATION,  AND  EXEMPTION  FROM— Continued. 

The  law  imposing  a  license  tax  on  transient  persons  dodng  business 
within  the  State,  does  not  violate  that  provision  of  the  oonstitution 
of  the  United  States  vestiAg  in  Ck>ngress  the  exclusive  power  to 
regulate  commerce  among  the  several  States,  etc,  lb. 

Act  No.  70  of  the  extra  session  of  the  Legislature  of  1870,  which  incor- 
porates the  Louisiana  Savings  Bank  and  Safe  Deposit  Oom'pany^and 
which  exempts  the  company  from  taxation  except  on  real  estate, 
does  not  exempt  it  from  the  payment  of  the  liceiue  tax  Imposed  by 
the  city  of  New  Orleans  on  all  persons  engaged  in  a  similar  business, 
aty  of  New  Orleans  vs.  Louisiana  Savings  Bank  and  Safe 
Deposit  Company,  637. 

Where  the  Legislature  has  imposed  a  license  tax  upon  those  who  pursue 
a  certain  calling,  or  business,  it  cannot  in  the  absence  of  any  valuable 
consideration,  exempt  any  particular  person,  or  persons  pursuing 
that  calling,  or  business,  from  the  payment  of  the  license.  Such  an 
exemption  is  unoonstitutional.  Jb, 

There  is  no  law  governing  the  amount  of  license  tax  the  city  of  New 
Orleans  may  impose  on  persons  pursuing  any  particular  business^ 
It  is  a  question  of  expediency,  of  which  the  city  authorities  are  the 
sole  Judges.  Goldsmith  vs.  City  of  New  Orleans,  646. 

The  license  of  $2500  a  year  imposed  by  the  city  of  New  Orleans  on  per- 
sons who  carry  on  the  business  of  a  coffee-house,  oif  drinking 
saloon,  with  theatrical  performances  attached,  is  not  unconstitu- 
tional, and  the  city  can  not  be  enjoined  from  enforcing  its  payment. 

lb. 

m 

Property  sold  for  taxes  must  have  been  previously  advertised  three 
times  within  ten  days  in  the  official  journal,  or  where  such  publica- 
tion can  not  be  made,  public  notice  for  ten  days  must  have  been 
given  of  the  sale.  A  sale  made  before  the  lapse  of  ten  clear  days 
from  the  first  notice,  or  publication,  is  fatally  defective. 

Benshaw,  Camm^ck  &  Co.  vs.  Imboden,  661. 

The  tax  sale  of  property  to  the  highest  bidder  for  a  price  less  than  the 
amount  of  the  accrued  State  taxes,  with  the  penalties,  costs, 
charges,  and  expenses  included,  is  an  absolute  nullity ;  and  a  trans- 
fer under  such  sale  may  be  disregarded  by  any  creditor  of  the 
owner  of  the  property,  lb. 

Wh^re  no  seiiure  is  made  by  a  tax  collector,  it  is  immateiM  whether 
the  twenty  days  peisonal  iK)tiee  to  the  delinquent,  required  by  the 
statute  of  1879,  is  given,  or  not  The  law  requhres  mily  the  fifteen 
days  general  public  notice  by  the  collector,  of  the  places  in  the  par* 
iah  where  he  will.be  present  to  collect  taxes,  to  put  the  taxpayers 
in  d^ult    After  that,  and  only  In  case  he  seizes  the  property  of  a 
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delinquent,  is  the  latter  entitled  to  twenty  days  personal  notice 
previous  to  the  seizure.  Walters  vs.  Duke,  ses, 

A  retail  merchant  who  carries  on  business  in  more  than  one  store  must 
pay  a  separate  license  tax  on  each  store ;  and  if  he  sells  liquors, 
etc.,  in  less  quantities  than  a  gallon,  but  not  lees  than  a  wine  bottle, 
he  must  pay  an  additional  license  tax  as  retail  liquor  dealer. 

lb. 

A  license  tax  is  not  a  tax  on  property,  and  hence  is  not  affected  by  the 
limitation  on  the  power  of  a  parish  to  impose  taxes  on  property. 

lb. 
Foreign  insurance  companies  issuing  policies  from  their  own  domiciles, 
who  do  not  carry  on  business  here,  who  have  no  agent  here,  and 
who  only  agree  to  accept  risks  placed  for  them  by  a  pexBon  residing 
here,  can  not  be  compelled  to  pay  a  license  tax  to  the  dty  of  New 
Orleans  in  virtue  of  an  ordinance  which  imposes  a  license  of  $1000 
on  "every  agency  doing  insurance  business  in  said  city,  for  any 
insurance  company  or  companies  not  therein  located,  for  each  and 
every  company  by  said  agent  represented."  Foreign  companies  are 
amenable  to  said  tax  who  do  business  here  through  an  authorized 
agent. 

City  of  New  Orleans  vs.  Rhenish  Wesiphdlian  Lloyds,  781, 

The  city  ot  New  Orleans  has  no  right  to  require  that  persons  owning 
vehicles  for  hire  within  its  limits,  and  who  have  paid  their  city 
licenses  shall  obtain  from  the  city,  at  a  certain  fixed  and  exorbi- 
tant price,  the  plates  which  an  ordinance  of  the  city  has  prescribed 
for  the  convenient  identification  of  the  vehicles.  Such  an  exaction 
is  another  license,  in  disguise,  and  therefore  unconstitutionaL 

WaXker  vs.  City  of  New  Orleans,  828, 
See  New  Orleans  vs.  Bbckeb,  644. 
See  Goldsmith  vs.  New  Obleans,  646. 

TAX  CX)IiLECTORS. 

The  Auditor  of  the  State  has  no  power  to  extend  the  time  fixed  by  law 
for  the  settlement  of  State  tax  collectors,  who  are  defaulters  fit>m 
the  moment  they  fail  to  make  their  settlements  at  the  time  fixed  by 
law.  The  State  vs.  Lanier,  423. 

No  legal  action  taken  by  the  Attorney  General  against  a  State  tax  col- 
lector, a  month  after  the  latter  bad  become  a  defaulter  for  not  pay- 
ing funds  of  the  State  into  the  treasury,  can  make  the  collector  a 
forced  custodian  of  the  funds.  lb, 

A  tax  collector  in  default  for  not  paying  over  State  funds  collected  by 
him,  and  the  sureties  on  his  bond,  are  liable  for  the  full  amount  of 
those  funds  subsequently  lost  through  a  robbery  of  the  collector. 
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when  the  evidenoe  shows  that  the  robbery  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  diligence  on  his  part.         lb. 

A  State  tax  collector  has  the  right  to  appoint  deputies. 

Walters  vs.  Duke,  Tax  Collector,  668. 

A  defaulting  tax  collector  can  not  offer  in  evidence  delinquent  rolls  of 
former  years,  not  verified  by  the  oath  of  the  collector,  and  which  are» 
moreover,  fraudulent. 

Police  Jury  Vermilion  Parish  vs.  Brookshier,  Tax  Collector,  73S, 

After  a  tax  collector  has  acted  under  the  ordinances  of  a  police  jury,  and 
collected  the  taxes  laid  by  them,  he  nor  his  sureties  can  contest  the^ 
legality  of  those  ordinances.  lb. 

The  tax  collector  of  a  parish  has  no  right  to  pay,  out  of  taxes  collected 
by  him,  a  judgment  against  the  parish.  J&. 

A  defaulting  tax  collector  is  entitled  to  recover  nothing  for  his  services^ 
and  hence  can  not -prove  the  value  of  those  services.  lb, 

A  tax  collector  is  not  entitled  to  a  credit  for  election  vouchers,  or  witness 
certificates,  when  it  does  not  appear  that  they  had  not  been  received 
by  him  in  payment  of  taxes.  lb, 

A  tax  collector  \a  prima  facie  liable  for  the  whole  amount  of  his  assess- 
ment roll,  and  if  he  fails  to  pay  in  that  amount  at  the  proper  time, 
the  whole  burden  of  proof  is  on  him  to  show  discharge,  payment,  or 
whatever  other  defense  he  may  have,  in  extinguishment  of  his 
liability.  *      lb, 

TAX  SALES. 

A  tax  sale  of  property  which  is  afterward  ratified  by  the  former  owner 
can  not  be  treated  as  a  nullity,  no  matter  how  many  latent  informal- 
ities there  may  have  been  in  the  sale  affecting  its  validity.  Such  & 
sale,  however  voidable,  is  not  void. 

New  Orleans  Insurance  Association  vs.  Labranche,  839^ 
See  Taxation. 

THIBD  POSSESSOR 

See  MoBTaAGB. 

TUTORSHIP. 

See  Minors  and  Ttrons. 

UNDEB  TUTORS. 

See  Minobs  and  Tutors. 

USUFRUCT. 

The  surviving  widow  is  the  legal  usufructuary  of  the  estate  of  her  chil- 
dren Inherited  by  them  from  their  father,  and  as  such  she  can  not 
be  compelled  to  give  security. 

Bois9e  and  Husband  vs.  Dickson  et  al,  74U 
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